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‘Lord Mommilan, Mr. M. R. Jayaker end Sir John Besumoni. 
` - LALA DUNI CHAND, v..MUSAMMAT ANAR KALL® 


Tindu Law of Inheritance (Amendment) Act (LI of 1929)}—Hindu male dying tniestate before coming 
+ tato operation of Aci and succeeded by female keir dying after its coming into operaien— 
a eae TE of deceased preferenkial Rees 
| Agen of dot—Construction. 

Law of Inheritance (Amendment) Act, 1929, applies to the case of a Hindu 
rials tying kasiate beita Aa coina IA openssh of la AE gall win e krismat by 

"a female-hetr who has died after its coming into operation. 

The words “ dying intestato” In the Hindu Law of Inheritance (Amendment) Act, 1990, 
‘are a mero description of the status of the deceased and have no reference and are not 
intonded.to have any-Teferetics to the time of the death of a Hindu male. The expression 
merely means tiin the oase of intestacy pf a Hindu male.” 

Under Hindu law tho reversioner’s ‘rights during the lifetime of the female heir are 
merely of a protective character and nothing more, and whenever action is taken by the 
presumptive reversioner, it is in a representative character and on behalf of all the rever- 
sloners, and not on the footing that the, person taking the action is in fact the next rever- 
Me eae a 

D, a Hindu governed by the Mitakshara law, died intestate in 1923, leaving neither a 
widow nor desemdants but his widowed mother, some sisters and collaterals. His mother 
glocesded him as his heir, taking a widow's estate, She died in 1986. On the 

whether under the provisions of the Hindu Law of Inheritance (Amendment) Act, 1929, 

the sisters of the deceased D or his collaterals were his preferential heirs :— 

Held, that as the succession to the heirs of D opened on the death of the widow in 1936. 
the provisions of the Act which were in force since 1929 applied and therefore the sisters 
were the preferential heirs of D. 

Rajpal Kunwar v. Sarju Rei and Skrimati Shakunila Dei v. Keushelya Devi, 


Katama Natokier v. 5. R. Mootoo Vjaye Raganadha B. G. Taver’, Moniram K olita v. Kerry 


Kottiany*, See ANE e he en eee. Sa Aga PA ee 
, referred to. 


THe facts are set forth in the judgment of the Board. 

C. 8. Rewcastle K.C. and ‘Ralph Parikh, for the appellanta. 

Ga komas Arroman K.C., W. Wallach and J. M. E. Jayakar, for the 
tapondenta; : x i 


* Decided, July 9, 1944. Appl froin ‘Allg: 4 (1879-80) L. R. 7 L A. 115, 154. 
habad. 5 (1916) L. R. 43 I. A. 207, 209, 

1 (toto) TE A A s. o. 18 Bom. L. R. 856. 

2 Len ee arte arene -6 (1915) L. R. 43 I. A. 125, 128, 129, 

8 (18e8) 9 MH. L A. 589, 604 £. 0.17 Bom, L. R. 468. 
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M. R. Jayaxan. This is an appeal from a judgment and decree of the 
High Court of Judicature at Allahabad, 'dated:August 29, 1941, which rffirmed 
tht judgment and decree of the Court of the First Civil Judge of Saharanpur, 
District Saharanpur, dated January 10, 1938. 

The parties àre Hindus subject to the Mitakshara law of the Benares school 
and this appeal involves the construction of the Hindu Law of Inheritance 
(Amondment) Act, 1929 (II of 1929), which is hereinafter referred to as ‘‘the 
Act”. The Act is not expressed to come-into operation on a particular day. It 
received the assent of the Governor General on February 21, 1929, and-under 
the provisions of 8. 5 of the Genéral Clauses-Act, 1897 (X of 1897), it came into 
operation immediately on the expiration of February 20,.1929. - 

The doseription and preamble of the Act make it clear that the object of the 
Act is to alter the order of succession of certain persons therein mentioned, 
namely, a son’s daughter, daughter's daughter, sister, and sister’s son, and to 
rank them as heirs in the specified order of succession next ufter a father’s 
father and before a father’s brother. - 

The Act thus amends the old order of succession in Hindu law by introdue- 
ing certain persons ‘as heirs, who had no such place according to the ordinary 
` interpretation of Mifakshara law. The Act is one of the several measures 
enacted during recent times, in a reformative spirit, with a view to bringing 
the ancient-rules of Hindu succession into conformity with what are regarded 
as the changing conditions and sentiments ‘of present-day Hindu society. ` It 
- therefore selects certain relatives- and gives them a preferențial place in the 
order of succession, irrespective of their sex, over moré remote relatives, on 
the ground that, judged by the pure test of blood relationship to the deceased 
owner, they are nearer heirs than those superseded by the provisions of the Aet. 

The question for determination in this appeal is whether, on a true, con- 
struction of the Act, it applies only to the case of a Hindu ‘male dying intestate 
on or after February. 21, 1929 (the date of its operation), ot- whether it also 
applies to the case of such a male dying intestate before that date, if he was 
succeeded by a female heir who died after that date. The genealogical table 
relating to the parties in the case is on p. 3. 

The facts giving rise to this litigation areas follows. 

There was a partition by rhegrs of an arbitration award betwaen. Shambhu 
Nath, Gaupat Bai, Shankar Lal and Dwarka Dass., At that time Kanhiya Lal 
and Sant Lal appear to have been dead. Under. the ‘award, Shambhp Nath 
received as his share a certain set of property and a half: share. i in ‘another set 
of property. On Shambhu Nath’s death, his only surviving son; Dlaram Das, 
succeeded to his properties, Sumer Chand having pre-deceased Shambhu Nath, 
Dharam Das died in 1922, before the date of the Act, leaving peither & Widow 
nor descendants. His mother, Mst. Chaman Devi, succeeded: chim -88 his heir, 
taking a Hindu widows estate. ‘He also left four’ sisters, Masts. Sabz Kali, Raj 
Kali, Anar Kali and Lilavati. Chaman Devi died in July, 1936 (after the -date 
of the Act), when the succeasion to the estate of Dharam Das opened. -. j 

Anar Kali, respondent No. 1; one of Dharam Das’s sisters; instituted the’ pre- 
sent suit in the Court of the Civil Judge of Saharanpur, agaiust her sisters. 
{respondents Nos. 2,3-and 4) and the pregent, appellant and Ugger Sen (respond- 
ent No. 5), her brother’ g collaterals, together with Mst. Raji, the widow of ope 
of such collaterals. ‘In her plaint she alleged that- Dharam Das was- w last 
full owner-of the plaint properties and that on his death his mother, .¢ : 
Devi, took a widow’s estate, and that on her death in July, 1986, her- daughters 
(respondents Nos. 1-4), as sisters of Dharam Das, became heirs to’ fis estate under 
the provisions of the Act and entered into proprietary posession, of the nro- 
perties in the plaint. ‘ She claimed that she had a one-fourth share in the first 
set of properties, and a one-eighth share in the other set of probes on the 
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ground that, in those properties, she and her sisters were the owners only of 
one-half, defendanta Noa. 4-8 being owners of the other half. She also claimed 
partition of her share in both the sets of properties. 

The plaintiff’s sisters (defendants Noa. 1, 2 and 8) filed separate written state- 
mentas admitting the claims of the plaintiff and praying that their respective 
shares might also be partitioned on payment of court-fees. 

‘The contesting defendants Nos. 4-8 filed a joint written statement denying 
that the plaintiff or her sisters were the heirs and stating that they themselves 
were the owners of the property. They claimed that they had succeeded to the 
property as the heirs for Dharam Das, who had died before the Act came into 
force, and the Act having no retrospective effect did not apply to the parties 
to the suit. 

Six issues were framed, of which the following alone is now material: 

Whether the plaintiff and defendants Nos. 1-8 or defendants Nos. 4-6 are the heirs of 
Dharam Das ? 

Before the trial Judge it was admitted that succession to the properties in 
question opened on the death of Chaman Devi. On January 10, 1938, the 
learned trial Judge delivered judgment, holding that Dharam Das was the last 
owner of the properties in suit and that the full bench decision, Rajpale 
Kunwar v. Sarju Hat', applied to the case, consequently the Act applied and 
_ the sisters of Dharam Das were the owners of the property in preference to the 

contesting defendants. He decreed the plaintiff's claim for partition, and 
ordered that the three sisters of the plaintiff, defendants Nos. 1-8, should also get 
their respective shares on the payment of the necessary court-fee. The suit was 
thus decreed with costs. 

A decree dated January 10, 1988, was accordingly drawn up. From the said 
decree, defendants Nos. 4, 5 and 6 (the present appellants) appealed to the High 
Court at Allahabad. Pending the disposal of the appeal, Mst. Raji died, and 
on October 15, 1989, the present appellants were brought on the record as her 
legal heirs. The only point raised in that appeal related to the application of 
the Act to the present case. On August 20, 1941, the High Court delivered 
judgment, holding that the suit was covered by the full bench decision, Rajpal 
Kunwar v. Sarju Rai (supra), and that there were full bench decisions of 
several of ihe other High Courts to the same effect. The appeal was aceord- 
ingly dismissed with costs. A decree followed on August 29, 1941. From this 
decree the appellants have appealed to His Majesty in Council. 

On the question at issue in this case relating to the application of the Act 
to the present case, there is, as the High Court judgment observes, a series of 
full bench decisions of Indian High Courts covering this exact point. These 
have been reviewed in the judgment of the learned Chief Justice of the Allaha- 
bad High Court in the case of Rajpalt Kunwar v. Sarju Rat (sbid., pp. 1048-1048). 
It is therefore unnecessary for their Lordships to go over the same ground again. 
It will be sufficient to observe that their Lordships are in complete agreement 
with the views of the learned Chief Justice in that case, that, during the life- 
time of the widow, the reveraioners in Hindu law have no vested interest in 
the estate but have a mere spes successtoms or a chance of succession, whick 
is a purely contingent right which may or may not accrue, that the succession 
would not open out until the widow died, and that the person who would be the 
next revergioner at that time would succeed to the estate and the alteration 
in the rule of the Hindu law brought about by the Act would then be in full 
force. 

In the argument before their Lordships, reliance was placed upon the words 
“dying intestate” in the Act as connoting the future tense, but their Lordships 
agree with the view of the Lahore High Court in the case of Shrimats Shakun- 
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ila Devi v. Kaushalya Devi', that the words are a mere description of the 
status of the deceased and have no reference and are not intended to have any 
reference to the time of the death of a Hindu male. The expression merely 
means ‘‘in the case of intestacy of a Hindu male.” To place this interpreta- 
ion on the Act is not to give a retrospective effect to its provisions, the material 
point of time being the date when the succession opens, namely, the death of 
the widow. 

On the position of reversioners in Hindu law, opinions have been expressed 
by this Board from time to time, with which the views of the learned Chief 
Justice in the case of Rajpali Kunwar v. Sarju Rat, mentioned above, are in 
agreement. It was said, for instance, that, until the termination of the widow's 
estate, it is impoæible to say who are the persons who will be entitled to suc- 
ceed as heirs to her husband: Katama Natckiar v. 8. R. Mootoo Vijaya Raga- 
nadha B. G. Taver®. The succession does not open to the heirs of the husband 
until the termination of the widow’s estate. Upon its termination, the property 
descends to those who would have been the heirs of the husband if he had 
lived up to and died at the moment of her death (Momram Kolita v. Kerry 
Koktany®). 

There is no vesting as at the date of the husband’s death, and it follows that. 
the questions of who is the nearest reversionary heir or what is the clams of 
revorsionary heirs, fall to be settled at the date of the expiry of the ownership 
for life or lives: Janaki Ammal v. Narayanasams Atyer*+. The death of a Hindu 
female owner opens the inheritance to the reversionera, and the one most nearly 
related at the time to the last full owner becomes entitled to possession. In her 
lifetime, however, the reversionary right is a mere possibility, or spes sxoces- 
sionis, but this possibility is common to them all, for it cannot be predieated 
who would be the nearest reversioner at the time of her death. The Indian law, 
however, permits the institution of suits in the lifetime of the female owner to 
remove a common apprehended injury to the interests of all the reversioners, 
presumptive and contingent alike: Venkatanarayana Pillars v. Subbammal?. 
The reversioner’s rights during the lifetime of the female heir are merely of 
a protective character and nothing more, and whenever action is taken by the 
presumptive reversioner, it is in a representative capacity and om behalf of 
all the reversioners, and not on the footing that the person taking the actien is 
in fact the next reversioner at the date of the suit. The decisions of Indian 
High Courts, on which the High Court has relied in this case, proceed on these 
principles and cover the precise point raised in this appeal. 

For these reasons, their Lordships are of opinion that the judgment appealed 
from is right and ought to be affirmed, and this appeal ought to be dismissed 
with costs, and they will humbly advise His Majesty accordingly. 


Solicitors for appellants: Hy. 8S. L. Potak & Co. 
Solicitors for respondents: T. L. Wilson & Co. 


I GMA pee s. ©. 18 Bom. L. R. 856. 

2 (1868) 9 M. L A. 539, 604. : & (1915) L.R. 43 I. A, 125, 128,199, - 
3 (l JL R. 7. L A. 118, 188. s. © 17 Bom. L. R. 468. 

+ (1916) L. R. 43 L A. 207, 200, 
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FULL BENCH--CRIMINAL REVISION. 


P Shae 


no J Before Sir Leonard Stone, Kt.; Chief Justice, Mr. Justice’ Lokur 
ete ' and Mr, Justice Gajendragadkar: `. ` 3 ae oe 
EMPEROR v. JOSEPH D’SILVA®. - 


Bombay Medical Practitioners’ Act (Bom. XXVI of 1988), Secs. 34, 32, 36—Bombay Medical Aci 
(Bom. VI of 1912), Secs. 7, 9—" Entitled to registration "Medical gredwate tigistered as 
seitioal practitioner but struck off register for infamous conduct—Such practitioner whether 
entitled to practise medicine. 

va ha anoased, a medical graddsts ot the University. of Bombay, was teghtiroi es à 

: modjcal practitioner under s. 7 of the Bombay Medical Act, 1912. During the course of 
his practice he was found to have issued a false medical certificate; for which his name was 
removed from the register by the Medical Council under s. 9 of the Act. He still continued 
to practise medicine as before. The accused having been convicted of an offenoe-under 

~ -s, 34 of the Bombay Medical Practitioners’ Act, 1938 :— 

Held, that the accused having been “ entitled to registration under s. 7 of the Bombay 
HModical Act, 1912” within the meaning of ol. (c) of s. 36 was outside the af 
gree SA and 64 of the Bombay Medical Practitioner. Act, 1988, ang was. not guit ofan 
offence under s. 34. 


- Tuo. applicant, D’Silva, held -the degree of ieoa of Medicine and 
‘Surgery of the University ‘of Bombay. His name was entered on December 6, 
1916, in the Register of Medical Practitioners kept by the Bombay Medical 
- Couneil under the Bombay Medical Act (Bom. VI of 1912). The Council order- 
ed hig name to be removed from the Register on September 1, 1924, for giving a 
‘false health certificate. Notwithstanding this, the applicant practised as a 
doctor. On March 16, 1945, he was found to have treated a patient for stomach 
trouble on payment of foes, He was, therefore, prosecuted fór an offence under 
s. 32.read with a. 34 of the Bombay Medical Practitioners’ Act (Bom. XXVI 
of 1988), in that he practised for personal gain as a doctor in spite of his name 
haying been removed from the Register in 1924. The trying Magistrate convict- 
ed the applicant of the’ offence charged and sentenced him to pay a fine of 
Ra. 25, ‘observing as follows: _ 

u Tha accused says be'a entitled to registration under s. 7 (8) of the Bombay Medical Act. 
He contends that as he isan L. M. & 8. of the Bombay University, he is in possession of a 
qualification described in the Schedule of the Act and therefore entitled to registtation, and 
‘hence s. 84 of the Bombay -Medical Practitioners’ Act does not apply to him. I do not agree. 
Section 7 of the Bombay Medical Act must be read asa whole and not only in part. ' Section 7 
‘speaks of persons entitled to registration and its cl. (£) mentions persons to whom permission - 
for fegistration may be refused. The. accused admittedly is a parson whose name has been 
removed from the Register of-the Bombay Medical Council, He is thus a person who is not 
entitled to registration. He cannot claim exemption from the provisions of s. 82 read with 
seotion 84 of the Bombay Medical Practitioners’ Act. .The object of s: 86 of the Act-seethe to 
me to be for the protection of only thoée persons who possess medical degrees and diplomas of 
foreign countries which are not recognised by the Bombay Medical Council, ” 

The following are the material sections of the Bombay Medical Act, 1912: 

7. (f) Every person for the time being registered under the Medical Acts shall be entitled 
to be registered under this Act free of charge on informing the Registrar of his date of regis- 
tration under the Medical Acts and giving a correct description of his qualifications with the 
dates on which they were granted. 

(i-a) Every person for the time being registered under any Act for the registration of 
medical practitioners in force in any other province in India with the medical Council of such 
province shall, tf reciprocity of registration has been arranged with such Comell, be entitled, 
on production of his registration certificate, to have registered under this Act, free of charge, 
such qualifications entered in the sald certificate as are registrable under this Act. 


. * Decided, February 14, 1946. Criminal Ahmed I I. Rahimtoola, Presidency Magistrate, 
Application In Revision No. 517. of 1945, Sixth Court, Mazageon, Bombay. ; 
against conviction and sentence pessed by 
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+ (23) Every person who is possessed of any of the qualifications described in the schedule 
to this Act (subject to the provisions of section 20) shall be entitled to be registered under this 
Act on payment of a fee of fifteen rupees, and on giving evidence to the satisfaction of the 
Registrar of his possession of a qualification fitting him for registration. cae 

_.@) The Provincial Government may, after opnsulting the Medical Council, permit the 

of any person who was actually practising medicine in the Bombay Presidency 
upon the 25th day of June, 1912. 

(4) The Medical Council may refuse to permit the registration of any person who has 
been convicted of a cognizable offence as defined in the Code of Criminal Procedure, 1898, or 
who, being or having been subject to military law, has been convicted under the Army Act or 
guder the Indian Army Act, 1911, of an offence which is also a cognizable offence as so defined, 
or who after due enquiry has been held guilty by the Medical Council of infamous conduct in 
any professional respect. 

9. The Medical Council may direct that the name of any medical practitioner who has 
ETE of a cognizable offence as defined in the Code of Criminal Procedure, 1898, or 

who, being or having been subject to military law, has been convicted under the Army Act or 
wader the Indian Army Act, 1911, of an offence which is also a cognizable offence as so defined 
or who after due enquiry has been held guilty by them of infamous conduct in any professional 
respect, shall be removed from the register, and may direct that any name so removed shall 
be re-entered. 

The following sections of the Bombay Medical Practitioners’ Act, 1938, are 
material : 

16. (2) Eveiy porion who pasia a qualifying eraminaton shull on payment of à fee of 
Rs. 10 be entitled to have his name entéred in the Register. 

83. No person other than (ʻi) a practitioner registered under Part II of this Act or (ti) 
a medical practitioner registered under the Bombay Medical Act, 1912, or (i#) a person whose 
name ie entered in the list mentioned in section 18 shall practise or hold himself out, whether 
ee ay practising for persona) gain any” systeñi of mmedigite, sifgery 0r 

midwifery : 

Provided that tho Provincial Government may, by notification in tho Oficial Gazette, direct 
that the provisions of this section shall not apply to any class of persons or in any’ specified 
area. : $ ; 
24. Any person who acts in contravention of the provisions of section 82 shall, on convic- 
tion, be punishable with fine which may extend to Rs. 100 for the first offence and to Ra. 500 
for every subsequent offence after his conviction for sach first offence. 

86. Nothing in sectlons 32 and 34 shall apply to any pereon— 

(a) who limits his practice to the art of dentistry, or 

` (è) who being a nurse, midwife or health visitor registered under the Bombay Nurses, 
Midwives and Health Visitors Registration Act, 1985, or a Dal attends on a case of labour, or 

(0) who is entitled to registration under section 16 (1) of this Act of section .7 of the 
Bombay Medical Act, 1912, or 

(d) who ts a British subject domiciled in the United Kingdom or India who, by virtue of 
a diploma granted to him in the United Kingdom, or a British subject domiciled in Burma 
who, by virtue of a medical diploma granted to him in Burma or the United Kingdom is, or 
ia eoitled to le registered in, the United K iiydam xa a qualified medical pescitlicnt or 

(e) who practises homeopathy, provided that such person— : 
© ($ NAAA w E Gf aa th Donconiiir for eich re cal a at 
Genscan may, be: premier by the. Province) Government and has pened ace as 
Inay be preseribed by the Provincial Government; and > 

(ti) does not hold a degree, diploma or license which is a colourable imitation ọf a degres, 
diploma or license entjlting any person to practise western medical science under the Indian 
Medical Degrees Act, 1916, or any Indian system of medicine under this Act. — 

The applicant applied to the High Court in revision. - 

On February 11, 1946, the application was heard by a full bench consisting of 
Stone C.J., Lokur d. and -Gajendragadkar J. 

M. A. F. Coelho, with H. H. Brito, for the applicant. The, applicant who 
holds- the degree of L.M. & 8. of the Bombay University, was registered as 
a medical practitioner under s. 7 of the Bombay Medical - Act,- 1912, on 
December, 6, 1916, and his name was removed under s. 9 of the Act on September 
1, 1924, for giving a false Health certificate. Notwithstanding thé removal, he 
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continued to practise up to March 16, 1945, when the present proceedings were 
taken against him. 

In England the statuts that first introduced registration. of medical practi- 
tioners was 21 & 22 Vic. c. 90. The law there is, that no medical practitioner 
can sue to recover his fees unless he is registered. The English Act has fur- 
nished the ground-work for the Bombay Medical Act (Bom. VI of 1912). The 
English Act created the Medical Council in England for the first time and the 
Bombay Medical Act similarly created the Bombay Medical Council for the 
first time. 

The preamble to the Bombay Medical Act 1912 saya that ‘‘it is expedient to 
provide for the registration of medical practitioners in the Presidency ef 
Bombay’’. Section 7 provides that persons registered under the Medical Acta 
of England ‘‘shall be entitled to be registered’’ under the Act. Similarly, 
persons registered in any other province in India, subject to reciprocity, ‘‘shall 
be entitled to be registered’’; and so also are persons ‘‘posseaged of the qualiff- 
cations’, e.g. ‘‘doctor, bachelor and licentiate of medicine and master, bacheler 
and licentiate of surgery of the University of Bombay, Calcutta, Madras, 
Allahabad and Lahore.’’ The privileges accorded to a registered medical] 
practitioner are that such practitioner can give certificates, or be eligible for 
public service, The Medical Council has the option of refusing to register a 
medical practitioner who is guilty, among other things, of ‘infamous conduct’ 
or removing his name from the Register on the same ground. Jt also has the 
power to re-enter on the Register the name of a person go removed. 

The Bombay Medical Practitioners’ Act of 1938 creates the Medical Board and 
invests it with certain powers. Thus there are two bodies operating side by 
side, the Medical Council in respect of persons practising the western system 
of medicine and the Board in respect of persons practising Ayurvedic and 
Unani systems of medicine. 

Under s. 7 (2) of the 1912 Act a person holding the degree of L.M. & S. of 
the Bombay University ‘‘shall be entitled to be registered’’, which means that 
the right to. be registered is inherent in him. That title becomes effective in 
practice on fulfilment by him of two conditions: (1) payment of fees and (2) 
satisfaction of the Registrar that the applicant possesses the necessary qualifica- 
tion. As soon as the two conditions are satisfled, the Registrar has no option 
but to register the name of the applicant holding a degree or diploma. This 
becomes clear from the fact that the two conditions are placed after the phrase 
*‘ghall be entitled to registration’’. The payment of fees cannot be regarded 
as an essential condition. It is only an ancillary requisite in construing the 
phrase ‘‘entitled to registration’. Thus the question of satisfying the Re 
gistrar is niso an ancillary matter. The title to be registered is inherent_in a 
qualifled medical practitioner and this right becomes absolute as soon as he 
satisfies the two conditions. 

According to Ex parte La Merti, the Medical Council are the sole judges of 
whether a medical practitioner on the Register has been guilty of infamous 
conduct in any professional respect and the Court will not interfere with their 
arbitrament. Sub-section (4) of s. 7 is not a proviso to sub-æ. (1), (2) and (3), 
but is an independent provision. The words ‘‘infamous conduct” look very . 
big but they are sometimes applied to small things. The phrase means no more 
than serious misconduct judged according to the rules written or imwritten 
governing the profession: Rex v. General Medical Counol?. It would be a 
pity if a medical practitioner were to be debarred from practising because his 
name has been removed from the Register for affixing a name-plate larger than 
a particular size or for such other technical breach of rules. The Legislature 
has not advisedly given the right to the Medical Council to determine as to 


1 (1868) 4B. & 8. 582. 2 [1980] 1 K. B. 562, 569. 
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who should be allowed to practise and who should not be. There is considerable 
scope for a capricious exercise of power on the part of the Medical Council. The 
Medical Conncil stands for the ethics of the profeasion and the Register main- 
tained by it is a guide to the public. Registration confers a status on a medical 
epractitioner, but his right to practise is quite independent of it. 

Whatever be the intention of s. 7, the applicant has satisfied the test of the 
section and was in fact registered. The rules framed by the Medical Council 
provide (vide r. 70) that the name of a medical practitioner can be removed 
from the Hegister at his own request. Section 8 provides for an appeal against 
the order of the Registrar. Before registering a name, the Registrar has got 
to be satisfied that the qualification of the applicant is genuine and not a bogus 
one. Seet:on 7 corresponds with s. 15 of the English Act. Section 8 gives a 
key of interpretation of s. 7 (1). The Registrar has no discretion. . He is hound 
to register if the conditions are satisfied. Section 9 deals with the removal from 
and re-entry of the names on the Register. The applicant has satisfled the test 
of s, 7 and he is entitled to have his name registered. Pending the re-entry of 
his name in the Register, what is under suspension is the registration and not 
the title to registration based on the qualification. The qualification is acquired 
under the Bombay University Act (Bom. IV of 1928). The applicant has now no 
longer to satisfy the Registrar. The applicant claims that he belongs to the 
category of persons described in a. 7 as being entitled to registration. 

Under s. 6 a practitioner’s name may be erased from the Register if he fails 
to reply to a notice sent to him by the Registrar enquiring if he still practises 
and at the same address. The Medical Council may restore the name so erased 
on application. What about the case of such a man? It would be a grave 
hardship if he were to be held to be debarred from practising and convicted for 
having practised in the intervening period between the date of the erasure of 
his name and that of its restoration. 

Under ihe Bombay Medical Practitioners’ Act, 1988, a registered medical 
practitioner means a practitioner whose name is for the time being entered in 
the ister. A practitioner’s name may not be for the time being on the Re- 
gister. This is not equivalent to saying that he is not entitled to be registered. 
The position is the same under the Bombay Medical Act of 1912. The only dis- 
ability a person whose name is removed from the Register incurs ia that he can- 
not issue a certificate (s. 10 (2) ) or hold certain offices (s. 11) or be exempt 
from serving on any inquest (s. 14). The registration gives a person a status 
in the profession and entitles him to certain privileges. The removal of his 
name from the Register deprives him of that status and. those privileges; but 
he is not thereby prevented from practising. The penal section (s. 18) of the 
Acat of 1912 does not trench upon this right of his. It only penalises a false 
representation about registration. Under the Medical Act of 1912, therefore, 
an unregistered medical practitioner or one whose name is removed from the 
Register is not debarred from practising. 

With reference to the Act of 1988, the phrase, ‘‘entitled to have his name re- 
gistere in the Register’’, must have the same meaning as the phrase ‘‘shall be 
entitled to be registered’’ in s. 7 of the 1912 Act. Section” 16 (1} (which 
applies to persons practising Indian systems of medicine) says that every person 
passing a qualifying examination shall on payment of a fee of Rs. 10 be en- 
titled to bave his name entered in the Register. Here again the payment of 
fees is merely ancillary or incidental In s. 16 (1) the character of a person 
does not come in at all. He may be a person who is convicted of a serious 
offence but still he is entitled to be registered. Unless there is a clear inten- 
tion on the part of the Legislature to discriminate between the two sets of 
practitioners, the phrase ‘‘entitled to registration’? should have the same mean- 
ing throughout both the Acts. Where the words used in a statute are susceptible 
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of a réasonable and also of an unreasonable construction, the former’ construc- 
tion must prevail: Boon v. Howardi. 

To say that a person’s right to practise is dependent on his registration is 
to make the Medical Council judges as 'to whether a person-shonld be allowed 
to practise or not. The English Medical Act of 1858 as also the Bombay Medical 
Act of 1912 give no such jurisdiction to the Medical Council. In EUis v. Kelly? 
the judgment of Bramwell B. shows that with regard to a qualified medical 
practitioner there can only be two positions, namely, that he is either registered 
or has a title to be registered. : 

The Bombay Act of 1988 was enacted with a double purpose; first, to re- 
gulate the. qualifications and to provide for the registration of practitioners of 
indian systems of medicine, and secondly, to amend the law relating to medical 
practitioners generally. The Indian medical practitioners Jacked status. The 
object of the Act was to bring under registration a large number of persons 
who were in practice for ten years or more and certain persons who had put 
in a period of apprenticeship and at the same time to shut out those who impose 
upon the credulity and ignorance of simple-minded folk. The Medical Board 
is all in all so far as the indigenous systems of medicine are concerned. It 
holds qualifying examinations and attends also to registration. As regards 
practitioners in allopathic system of medicine, the University holds the cxamina- 
tion and confers degrees. The University alone has the power to cancel the 
degrees (see s. 31 of the Bombay University Act). So long as the degree is 
not cancelled, the applicant’s right to registration remains and is quite nn- 
affected by the fact that his name is removed from the Register. The penal 
sections in the Act of 1938 (namely ss. 82 and 34) apply to quacks who are not 
entitled to. registration or who withont any kind of skill hold themselves out as 
practitioners in medicine. Section 36 which is a saving section saves such of 
the rights which practitioners of the western system of medicine enjoyed by 
virtue of their degrees or diplomas under the Medical Act of 1912. 


8. @. Patwardhan, Government Pleader, for the Bombay Medical 
The Bombay Medical Practitioners’ Act of 1938 was enacted with two ied 
in view: (1) to register practitionera’of Indian systems of medicine, and (2) 
to consolidate the law relating to medical practitioners generally. Its Part I 
was breught into foree on November 4, 1939: and Part II came into force 
on November 4, 1944. Part ITI řeéfers to medical practitioners generally, 
whether they follow Indian systems of medicine or the western system of me- 
dicine. The Act of 1988 is a departure from the English law. Under English 
law it is not necessary for a practitioner to register; whereas under the Act 
a practitioner must necessarily be registered. . Section 92 of the Act has no 
counterpart in.the Medical Acts of Calcutta and Madras. 

. The phrase ‘‘entitled to registration’’ appears both in s. 7 of the 1912 Act 
and s. 16 of the Act of.1988. A person may become entitled to registration, 
but cannot get himself registered unless he pays a fee and satisfies the Re- 
gistrar as to his qualification. There may be a case in which a person is en- 
titled to registration bat is not registered. The Registrar may capriciously not 
register him. - 

Section 7 of the 1912 Act - -corresponds with s. 16 of the Act of 1988. If 
g. 7 be read as a whole, then its sub-s. (4) is an integral part of it. Its marginal 
note ‘Persons entitled to be registered’’ is significant. - 

The applicant is not entitled to be registered under s. 7 because he has failed 
to satisfy the HUEN, laid down by the section. The test is, can he file a guit 


Cee e is entitled to'be registered? If he is guilty of 
Se to registration. Section 7 by its terms 
on > je first hai r a medical practitioner to be registered. If 
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he is once registered and the registration is cancelled subsequently, he most 
apply under s. 9 for re-entry of his name. 

' Section 82 of the Act of 1938 says that only certain persons can practise. Its 
aim is that unskilled persons or persona who have no character shall not be 
allowed to practise. 

‘The applicant is not entitled as of right to registration under s. T. By no 
stretch of. imagination can he be brought under the section. Whatever right 
of registration he had, disappeared as soon as his name was removed from the 
register. A pergon may hold a University degree, but that. alone does not 
entitle him to registration. 

The proper course open to the applicant is to make an application to the 
Medical Council for re-entry of his name on the register under s, 9. Rules 92 
and 93 framed by the Medical Council provide for an application to be made 
under the section. 


B. G. Thakor, Assistant Government Pleader, for the Crown. The inten- 
tion of the Bombay Medical Practitioners’ Act is that after the Act comes into 
force no person shall be eligible to practise unless his name is registered under 
it. The preamble to the Act provides for two things: (1) the registration of 
practitioners of the Indian systems of medicine, and (2) to amend the law 
relating to medical practitioners generaly.’ The second yes “Covers case3 
like the present. 

The Bombay Medical Act of 1912 uses different phraseolo r- 
ent contingencies. Section 6 speaks of ‘‘erasure”; s. 7 refers to "entitled t0 be 

” and s. 9 deals with ‘‘re-entering a name”, Section 32 of the Act 
of 1938 is emphatic in its terms. Section 36, which contains the phrase ‘‘en- 
titled to registration’’, is an exception to s8. 82. The two phrases ‘‘entitled to 
registration” and ‘‘entitled to be registered”? may mean quite different .things. 

Section 32 is clear in its It prohibits all persons other than those 
mentioned therein from - - practising Section 36 creates an exception and the 
burden is on the accused to show ts he is entitled to-registration within the 
meaning of s. 7. If-he fails to prove tiie same, then conviction must follow. 

There are two classes of medical practitioners: (1) persons who are registered 
and (2) persons who are entitled to be registered. The one class excludes the 
other. A person who has once been registered cannot be regarded as a’ person 
who is ‘‘entitled to be registered’’ under s. 7 of the Act of 1912. The above 
distinction would be clear if we turn to s. 18 of the 1938 Act. After Septem- 
ber 1, 1924, when the accused’s name was removed from the Register, he can 
no longer be regarded as one ‘‘entitled to be registered’. All he can say is 
that he was once entitled to be registered, was registered and that his name was 
removed from the register. The right of a medical graduate to be registered 
ig not an absolute right. Tt is dependent on the fulfilment of'two conditions 
under s. 7 of the 1912 Act. First, the payment of a fee of Rs. 10; and, secondly, 
the satisfaction of the Registrar that the applicant is not guilty of infamous 
conduct. Can a person who was once on the register and whose name has been 
removed say that he was entitled under s. 7 of the 1912 Act to registration! 
‘So far as s. 7 is concerned there are so many conditions to be fulfilled that he 
can never cay that he is entitled to be registered. Much less can a person say 
so whose name is removed from the register. The Act advisedly uses different 
words in different sections. A person whose name is’ removed from the re- 
gister and whose application for restoration is nerased can never say that 
he is entitled to be registered. : 

The distinction clearly made in the Act betygen-—eragure galilea i be re- 
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Srtong C. J. This is an application in revision from the decision of 
Mr. Ahmed I. Rahimtoole, Presidency Magistrate of the Sixth Additional 
Court, Alazagaon, Bombay, who convicted the applicant under ss. 32 and 34 of 
the Bombay Medical Practitioners’ Act, 1938, and inflicted upon him a fne 
of Rs. 25. The question involved is of considerable importance, since we are* 
informed that it may affect the position of a number of persons practising 
medicine in this Province. 

Part III of the Bombay Medical Practitioners’ Act in which both ss. 82 and 
34 appear came into operation on November 1, 1944. Section 34 provides: 

““ Any person who acts in contravention of the provisions of section 32 shall, on convic- 
tion, be punishable with fine which may extend to Rs. 100 for the first offence and to Bs. 
500 for every subsequent offence after his conviction for such first offence. 

And s. 82 is as follows :— 

“No person other than (1) a practitioner registered under Part O of this Act or (H) a 
modical practitioner registered under the Bombay Medical Act, 1912, or (tii) a person whose 
name is entered in the list mentioned in section 18 shall practise or hold himself out, whether 
directly or by implication, as practising for personal gain any system of medicine, surgery er 
midwifery t 
` Provided that tho Provincial Government may, by notification in the Oficial Goxetts, 
direct that the provisions of this section shall not apply to any class of persons or in any 
#pocified ares. ” 

To these sections there are, however, certain exceptions which are set out 
in s. 86 which provide that nothing in s. 32 or 34 shall apply to any person: 

(a) who limits his practice to the art of dentistry, or 

(b) who being a nurse, midwife or health visitor registered under the Bombay Nurses, 
Midwives and Health Visitors Registration Act, 1835, or a Dai attends on a oase of labour, or 

(c) who is entitled to registration under section 16 (T) of this Act or section 7 of the 
Bombay Modical Act, 1912, or 

(d) who is a British subject domiciled in the United Kingdom or India who, by virtue 
‘of a medical diploma granted to him in the United Kingdom, or a British subject domiolled 
in Burma who, by virtue of a medical diploma granted to him in Burma or the United King- 
dom is, or is entitled to be registered in the United Kingdom as qualified medical practi- 
tioner ”. 

Sub-section (6) exempts those who practise homoeopathy and who have got 
certain qualifications therein mentioned. dt should be observed that sub-s. (b) 
of s. 36 applies to a nurse, midwife or health visitor ‘‘registered’’ in the manner 
therein set out, whereas in sub-s. (c) it is'any person who is ‘‘entitled to re- 
gistration’”’ under 8. 16 (1) of the Act or s. 7 of the Bombay Medical Act, 1912, 
and that in sub-s. (d) it is a person who is ‘‘entitled to be registered’’ in the 
United Kingdom’ as a qualified medical practitioner. 

Before referring to the facts of this case and to the Bombay Medical Act, 
1912, attention should be directed to the fact that in the 1988 Act itself a 
distinction is drawn between a person who is described as being ‘‘entitled to 
‘have his name entered in the register’’ [see sub-s. 16 (1)], a person who is 
*‘ qualified for registration’’ [gee sub-s. 18 (b)] on the one hand and a ‘‘re- 
‘gistered practitioner’ (see gs. 19.and 20 of the Act) on the other. 

The facta with regard. to the applicant are as follows. In the year 1916 he 
‘qualified as a Licentiate in Medicine and Surgery of the Bombay University and 
-as such he was in fact registered under the 1912 Act, to which £ will presently 
refer. In September, 1924, his name was removed from the Medical Register, 
because he was found guilty of infamous conduct, and on June 80, 1925, July 
16, 1926, and July 17, 1939, he made unsuccessful applications to ‘the Medical 
-Council to have his name restored to the register. At all material times he 
has continued to practise and in the year 1946 the police intervened and subse- 
Kae the charge in respect of which he has been convicted was brought against 

im. 
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The ghort point, though in my opinion one of some difficulty, is whether within 
the meaning of sub-s. 86 (c) of the 1938 Act he is a person ‘‘entitled to registra- 
tion” under s. 7 of the Bombay Medical Act, 1912. That Act, which was the first 
of ita kind in this Province, as its preamble shows, was enacted because it was 
expedient to provide for the registration of medical practitioners in the Presi- 
dency of Bombay. Tt set up a Medical Council and after providing for the 
constitution of such Council, the tenure of office of its members and the time 
and place of their meetings, s. 5 provided that the Medical Council shoyld. ap- 
point a Registrar, and by s. 6 that the Registrar should keep a register of medical 
practitioners in accordance with the provisions of the Act. After defining how 
the register is to be kept, s. 6 continues :— 

“To enable the Registrar duly to fulfil the duties imposed upon him it shall be lawful 
for him to write a letter to any registered person according to his address on the register to 
enquire whether be has ceased to practise or has changed his residence, and if no answer is 
returned to such letter within a period of six months from the sending of the letter, it shall be 
lawful to erase the name of such person from the register: provided that the sams may be 
restored by direction of the Medical Council if they think fit to make an order to that affect”. 


Section 7 which is the important section is as follows :— 

“7. (D) Every person for the timo being registered under tho Medical Acts (that is the 
English Medical Act of 1858 ) shall be ontitled to be registered under this Act free of charge 
on informing the Registrar of the date of his registration under the Medical Acts and giving 
a correct description of his qualifications with the dates on which they were granted. 

(1-a) Every person for the time being registered under any Act for the registration of 
medical practitioners in force in any other province in India with the Medical Council of such 
province shall, if reciprocity of registration has been arranged with such Council, be entitled, 
on production of his registration certificate, to have registered under this Act, free of charge, 
sach qualifications entered in the said certificate as are registrable under this Act. 

(2) Every person who is possessed of any of the qualifications described in the Schedule 
to this Act ( subject to the provisions of section 20) shall be entitled to be registered under 
this Act on payment of a fee of fifteen rupees, and on giving evidence to the satisfaction of 
the Registrar of his possession of a qualification fitting him for registration. 

(3) The Provincial Government may, after consulting the Medical Counell, permit the 
registration of any person who was actually practising modisine in the Bombay Presidency 
before the 25th day of June, 1912. 

(4) The Medical Council may refuse to permit the registration of any person who has 
been convicted of a cognizable offence as defined in the Code of Criminal Procedure, 1896, or 
who, being or having been subject to military law, has been convicted under the Army Act 
or under the Indian Army Act, 1911, of an offence which is also a cognizable offence as so 
defined, or who after due enquiry has been held guilty by the Medical Council of infamous 
conduct in any professional respect”. 

Section 9 gives power to the Medical Council to direct that the name of any 
medical practitioner who had been convicted of a cognizable offenca as therein 
mentioned ‘ or who after due enquiry has been held guilty by them of infamont 
conduct in any professional respect, shall be removed from the register, and 
may direct that any name so removed shall be re-entered’. Section 10 provides 
that the expression ‘‘legally qualified medical practitioner” or ‘‘duly qualified 
medical practitioner’’ shall, in all Bombay Acts and in all Central Acta in 
their application to this Province, mean a medical practitioner registered either 
under the English Medical Act of 1858 or under “‘this Act’’, and sub-s. (2) 
provides that no certificate as therein mentioned shall be valid unless the person 
signing the same ‘‘shall have been registered’’ under the English Act or under 
this Act. Section 11 prohibits the holding of certain appointments by any 
person ‘‘unless he be registered’’ under the English Act or ‘‘under this Act”. 
In s. 14 and 18, which provide for exemption from serving on inquests and 
for certain penalties respectively, reference is again made to persons ‘‘ 
under this Act”. Mt is in my opinion clear from the structure of the Act that 
two classes of persons are envisaged, viz. persons who are ‘‘registered’’ and 
persons who are ‘‘entitled to registration’ or ‘‘entitled to be registered’, and 
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this distinction is carried forward into the 1938 Act, as is clearly shown from a 
comparison of the language used in 8. 32 and sub-s. 36 (c) of thar Act. Indeed 
the exception contained in subs. (c) with regard to s. 7 of the 1912 Act would 
be wholly redundant, having regard to s. 32, if such were not the case. . 

Now, the argument.of Diwan Bahadur Coelho on behalf of the applicant is? 
that every. person who possesses the qualifications referred to in subs.’ 7 (2) 
of the: 1912-Act ią as a matter of status a person ‘entitled to registration’. 
under.the Act, dnd he submits that the payment of a fee of Rs. 15 and the giving. 
of evidente to the-satisfaction of the Registrar of his possession of the necessary 
éducational qualifications fitting him for registration are not conditions pre- 
cedent to the status .of being a person ‘‘entitled to'registration’’. If it were 
not 80, it is submitted, there would be no practical difference between a person 
who wag ‘‘antitled to registration’? and ‘ʻa person who was in fact ‘‘registered’’, 
whereas the Act, as I have already pointed out, draws a sharp distinction. For, 
if it were otherwise, it is pointed out, a person who failed to answer the Re- 
gistrar’s letter inquiring whether he had ceased -to practise or had changed his 
residence under the terms of s. 6 and who accordingly had his name erased 
from the register would also lose his status as one of the class of persons ‘‘en- 
titled to registration’’- In my opinion two class of persons are envisaged by, 
the Acts of 1912 and 1938, that-is to say, persong ‘‘entitled to registration” and, 
practitioners who are in fact ‘‘registered’’. The Acts give the latter class. 
certain privileges, such as the right to give certificates and freedom from 
serving on inquests, which are denied to the former, and it can never have been 
ihe intention of the Legislature to set up a class of persons entitled to registra- 
tion limited to those persona who having attained the necessary scholastic qualifi- 
cations had paid the fée and satisfied the Registrar since upon such satisfaction’ 
they would in fact be registered under the ‘Act. This view of the matter is roin- 
foreed when the rules and regulations made under the Act of 1912 and which 
haye statutory force are considered. Chapter X of these rules and regulations 
is headed ‘‘Restoration of a name to the Medical Register”. Rules 92 and 93 
are as follows :— 

“92. Applications for restoration to the Medical Register of a name removed under 
Section 9 of the Bombay Medical Act shall be entertained at the next Session of the Counoil 
ee If any person whose name has been erased from the Medical Register by direction of 
the Counam, and who (in the case of a Medios! Practitioner) still possesses a Qualification: 
entitling him to be. registered, makes application to the Counom, for the restoration of his: 
name to the Register, the following shall be the method of procedure”. - ma 

Thero then follows in numbered sub-paragraphs the method. of procedure 
and an appendix containing certain forms, Form No. 1 being.a statutory de- 
claration by an applicant for restoration of his name to the Medical Registér,: 
from the terms of which it is clear that this form applies to a person whose 
mame has been removed for misconduct or for his default in answering the 
letter under s. 6 of the 1912 Act. The important words are ‘‘if any person . 
who ... still poasessea’a qualification entitling him to be registered, makes appli- 
cation to the Council, for the restoration of his name to the Register’. This 
clearly indicates that even in the case of a person whose name has been struck off 
the register, it is the possession of the scholastic qualification which entitles 
him to registration. The language of the two Acts and the statutory rules made 
thereunder is not free from doubt, and if it be the intention of fhe” Legislature . 
that the only persons who are entitled to practise are persons who are in faet 
registered under the Acts, no doubt the necessary amendments will be made. 
But we are considering a penal section in a statute which referentially brings 
into ita ambit other sections of the two Acts, and where the language is ambi- 
gnous, the benefit of the doubt must go to the subject. Tho applicant has 
claimed the benefit, of the exception contained in cl. (c) of a. 86 of the 1988 Act, 
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that is to say, as being a person ‘‘entitled to registration?’ under the 1912> Act, 
and for the reasons stated above it is my opinion that it cannot be said that he 
has been deprived of that status, curious as the result may be. 

Accordingly this application succeeds and the-conviction and sentence of 
“the applicant must be set aside. The rule will be made aoe and the fine 
paid will be refunded. 


Loxur J. I agree. This is an application for thie revision óf an ordor 
passed by the Presidency Magistrate, 6th Additional Court, Mazagaon, Bombay, 
convicting the petitioner under s. 34 read with s. 32 of the Boabay Medieal 
Practitioners’ Act, 1938. 

The petitioner is a medical graduate, having piesa the L.M. & S. examina- 
tion of the Bombay University in 1915, and he got himself registered under s. 7 
-of the Bombay Medical Act, 1912. He started his practice as a medical practi- 
tioner in Bombay, but the Medical Council found him guilty of having issued 
a false medical certificate and under s. 9 of that Act it directed that his name 
should be removed from the Register. Accordingly his name was removed on 
September 1, 1924, and although his three attempts to have his name re-entered 
in the Register were unsuccessful, he continued to practise medicine in Bom- 
bay as-before. Believing that this was not permitted after Purt- DI of the 
Bombay Medical Practitioners’ Act, 1988, came into force, on November 4, 1944, 
Police Sub-Inspector-Gurr sent a pretender to the petitioner to trap him and 
get from him some medicine for stomach-ache. The petitioner openly received his 
fees from him and gave him some mixture. A panchnama was drawn up and 
a complaint was then lodged against him under s. 34 of the Bombay Medical 
Practitioners’ Act, 1938, for having acted in contravention of the provisions cf 
a. 82. Bection 32 of that Act provides : 

“ No person other than (i) a practitioner registered under Part II of this Act or (ti) a medical 
practitioner registered under the Bombey Medical Act, 1912, or (#2) a person whose name is 
entered in the list mentioned in section 18 shall practise or hold himself cut, whether directly or 
by implication, as practising for personal gain any system of medicine, surgery or midwifery ”. 

The petitioner admits that he does not fall under any of the three categories 
of the medical practitioners mentioned in s. 32 and that he is -still practising 
medicine for personal gain and has thereby acted in contravention of the pro- 
visions of that section, but he claims that he is exempted by s. 36 (c) from the 
application of ss. 82 and 34. Section 36 (c) says:— 

“ Nothing in sections 82 and 34 shall apply to any peron .. 

(c) who is entitled to registration under section 16 (1) of this Act or section 7 of tho 
Bombay Medical Act, 1912. ` . 

Section 7 (2) of the Bombay Medical Act, 1912, says: 

“ Every person who is possossed of any of the qualifications desoribed in the Schedule to 
this Act (subject to the provisions of section 20) shall be entitled to be registered under this Act 
on payment of a foo of fifteen rupees, and on giving avidence to the satisfaction of the Regis- 
trar of his possession of qualification fitting him for registration”. 

The qualifications mentioned in the Schedule to the Act of 1912 are educa- 
tional qualifications and include the L.M & 8 degree of the Bombay University. 
Hence prima facie the petitioner who holds that degree is entitled to-be registered 
under the Act of 1912 and is, therefore, exempt from the application of gs. 32 
and 34 of the Act, 1938. But the learned Magistrate says cl. (2) of s. 7 of the 
Act of 1912 should be read along with cl. (4) which empowers the Medical 
Council to refuse to permit the registration of any person who is convicted of 
a cognisable offence or found by. it to be guilty of infamous conduct in any pro- 
fessional respect, and that by such refusal the petitioner became disentitled 
to registration. 

The meaning of the word ‘‘entitled’’ and the effect of the refusal to permit 
registration will be better understood if the sections of the two Acts are 
analysed. Before the Bombay Medical Practitioners’ Act, 1988, was passed, 
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any one could practise medicine whether he was qualified or not, but under 
.& T of the Bombay Medical Act, 1912, only those who were registered under 
any Medical Act or who possessed a qualification mentioned in the schedule 
could have their names entered in the Medical Register maintained by the, 
Medical Council Want of registration did not, however, debar any one from 
practising medicine, although he might be unqualified or might not hold any 
educational’ qualification. Registration merely conferred certain privileges on 
registered medical practitioners. Thus s. 10 (2) .authorised only registered 
medieal practitioners to'issue valid certificates’ and «. 11 debarred un- 
registered: medical practitioners from holding certain appointments. Registra- 
tien was intended to give a recognised status and not to debar unqualified men 
from practising medicine. In this respect the Act has merely copied the English 
Medical Act of 1858 (21 & 22 Vic. c. 90). As stated im the preamble to that 
Act, and as pointed out in Halsbury, Vol. XXII, paragraph 598, p. 813 :— 

“ The Medical Acts do not prohibit any person from practising medicine or surgery, but 
the legislature has declared that it is expedient that those requiring medical ald should be 
enabled to distinguish the qualified from the unqualfied practitioner”. 

The Schedule to the Bombay Medical Act, 1912, which prescribed the quali- 
fications for registration did not give recognition to Indian systems of medicine 
go that Hakims and Vaidyas practising Indian systems of medicine could not be 
registered under that Act, though they were free to practise their own systems. 
The Medical Practitioners’ Act, 1988, was passed to remedy this. As stated 
in the preamble, that Act was intended to regulate the qualification and to 
provide for registration of practitioners of Indian systems of medicine with 
a view to encourage the study and spread of such systems. Before the passing 
of that Act, there were the following classes of medical prastitioners — 

(1) Medical practitioners who were registered under a. 7 of the Act of gen 

(2) Qualified medical practitioners who were entitled to be registered but 
whose names were not on the Register, and 

(3) Others, consisting of— 

(a) dentista, 
(b) nurses; midwives and health visitors, and Dais attending on cases of 

labour, t 

-(a} 'Btish ribjécts domiéiled in ‘the United Kingdom or India who were 
entitled to be- registered in the United Kingdom as qualified medical practi- 
tioners, ; 

(dà) Homoecpathists, 

(¢) those who practised ‘western system of medicine without any of the 
qualifications mentioned mm the Sthedule, and ` 

(J) Vaidyas and Haktms who -practised Indian systems of medicine. 

The Medical Practitioners? Act of 1988 left the practitioners in classes (1), 
(2), (8)(a}, (8)(c) and {8) (df untouched. It also left untouched the Dais 
attending on cases of labdtr as well’as dentists, nurses, midwives and health 
visitors, if they were registered tinder Act VII of 1985, otherwise they were 
prohibited from practising. It wholly prohibited those in class (8)(¢) from 
practising. As regards Vaidyas and Hakime practising Ayurvedic and Unani 
systems of inedicine, falling in class 8) A), a qualifying examination is pree- 
eribed for them by s. 22 and on pagsing that examination, they become entitled 
under s. 16(1) to have their names entered in the register gf practitioners 
maintained under s. 15 (2). Such registered practitioners of Indian systems of 
medicine are recognized as duly qualified and certain privileges are conferred 
upon them by 8.19. To accommodate those who were already practising Indian 
systems of medisine, and do not want to pass the qualifying examination; 
s. 16 (2) allows them to be registered if they were in practice or were appren- 
tices for ten years before their applications for registration were made. If, 
however, they were not in practice so long, but were m regular practice in this 
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Province, then s. 18 provides for theip names being entered in a separate list. 
Section 32 prohibits from practising an Indian aystem of medicine those who 
have neither passed the qualifying examination, nor got their names registered 
or entered in the ligt. Those who have passed the qualifying examination are 
allowed to practise even without getting their names entered in the. Register. 
Thus s. 32 is aimed at prohibiting untrained persons and quacks from practis- 
ing any system of medicine. With the exception of those who are registered 
under any other Medical Act, no one who does not possegs any of the qualifica- 
` tions mentioned in the sshedule to the Bombay Medical Act of 1912 can practise 
western system of medicine. If he possesses such qualification, he can practise 
even without being registered. Similarly, no one whoge name is not entered in 
the list under s. 18 of the Bombay Medical Practitioners’ Act of 1988 can prac- 
. tise the Indian system of medicine without passing the qualifying examimation. 
I he passes that examination, he can practise even without being registered. 

This should not be lost sight of when interpreting the expression ‘‘who is 
entitled to registration” in cl. (c) of s. 86. When a word or expression used 
in a statute is not defined, it should as far as possible be so interpreted as to be 
egnsistent with the scheme of the statute. 

The learned Government Pleader contends that under s. 7 (4) of the Medical 
Act, 1912, the Medical Council may refuse to register a person found guilty of 
infamous profeasional conduct, although he may be possessed of the necessary 
qualification, and in that case he cannot be said to ‘‘be entitled to registration’’. 
According to the scheme of the Act they are entitled to be registered, but the 
Medical Council: may refuse to register them for certain reasons. Otherwise, 
it would be impossible for an unregistered medical practitioner to know at any 
given time whether he is entitled to be registered or not. If he does not want 
to be registered, he need not apply to the Medical Council, and it will not be 
poesible to say whether in the opinion of.the Council he has been guilty of in- 
famous professional conduct. If such a practitioner is prosecnted under s. 34 
of the Bombay Medical Practitioners’ Act, 1988, the Court cannot decide what 
might be the opinion of the Council Such an uncertain position could not have 
been intended by the Act. Otherwise, every medical practitioner will have either 
to get himself registered, or get a certificate before beginning his practice every 
day that-im the opinion of the Medical Council he has not been guilty. of in- 
famous profeisional misconduct during- the preceding twenty-four hours. 

It is further argued that under a. 7 (2) of the Bombay Medical Act, rae a 
person possessing the prescribed qualifications is entitled to be fegistered’ only 
if (1) he payr a fee of Re. 15 and (2) gives evidence to the satisfaction of the 
Registrar of his possession of a qualification fittmg’ him for being registered, 

and that one who does not fulfil these two conditions is not ‘‘entitled’* to be 
and cannot claim the exemption under `s. 86 (c) of the Bombay 

Medical Practitioners’ Act, 1988. This means that to claim the exemption he 
must apply for registration, pay the fee of Ra..15, satisfy the Registrar of his 
qualification and satisfy the Medical Council that there is no reason to refuse 
vegistration under s. 7 (4) of the Bombay Medical Act, 1912. Then only he 
can be said to be ‘‘entitled” to registratién. If he d all thia, hig name will 
cf course be entered in the Register, ahd there would ta no reason, for him to 
geek the benefit of exemption under s. 36(c) of the Act of 1988. The payment 
of-the. prescribed fee and the proof of the possession of the necessary qualifi- 
cation form’ the routine of the procedure to be followed before the name of a 
person ‘‘entitled to registration’’ is actually registered. Although a person 
may possess the prescribed qualification and as such be entitled to be registered, 
the Registrar may refuse to register him if there be a defect in his application, 
or if he has not paid the full fee, or if he feels a doubt about his possessing the 
necessary qualification, and the Medical Council may refuse to register him for 
the reasons mentioned in s. 7 (4). The Council may eay—‘‘No doubt your 
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qualification entitles yon to` be registered, but for certain reasons we refuse to 
register you'’. =" 

‘hat ther word “entitled” i aod oniy m thins 4a dar hont: 93 of th 
Rules and Regulations framed under the'Bombay Medical ‘Act of 1919. Section 
9 of the Act of 1912 empowers the Medical. Council to remove from the Re+ 
gister the name of: any mediéal practitioner who has been convicted of a cog- 
nizable offence, or who after due enquiry has been-held guilty by them of any 
infamous conduct -in any professional respect, and the Medical Council may 
direct, that- any - name so removed shall be ‘Teentered. -In this connection 
T. 98-saye: 

Bee cars ESEE lias E erased from the Medical Register by direction of the 
Counam, and who (in the oase of a Medical Practitioner) still possesses a qualification entitling 
him to be registered, makes application to the Councm for the -restoration of his name to the 
Register, the following shall be the method of procedure. . 

This shows that the word ‘‘entitled” is used with reference to the Waars 
qualifications, and even a medical practitioner whose name is removed from the 
Register may possess qualifications ‘‘entitling him to registration’. ` 

This view derives support also from.other circaumstances. Under s. 7 (3) of 

the Bombay Medical Act, 1912, a person, though not possessed of the necessary 
qualification, could be registered if he was practising medicine in the Province 
before June 25, 1912. But he was not ‘‘entitled’’ to be registered; the Pro- 
vincial Government might, after consulting the Medical Council, “permit?” 
him to be registered. Hence such persons cannot claim the benefit of the ex- 
emption under s. 36 (c) of the Bombay Medical Practitioners’ Act, 1988, which 
is available only to those who arè ‘‘antitled’’ to registration. 
- This is further eléar from cl. (d) of 5.36 of the Act of 1985 which exempts 
from the operation of ss. 32 and 34 those British subjects who are entitled to 
be registered in the United Kingdom as qualified medical practitioners. The 
wording of s. 15 of the English Act of 1858 is similar to that of s. 7 (2) of the 
Bombay Medical Act of 1912, and s. 86 (d) could not possibly mean that the 
word ‘entitled’? would apply only: to those who not only possess the requisite’ 
qualification but also have paid five pounds and have produced to the Registrar’ 
to the branch council of. England, Scotland or Ireland the necessary documents 
for. proof.’ If obviously: means the possessing’ of a qualification prescribed for 
registration. In His v.. Kelly’ ‘Bramwel’.B. dealing with the penal s. 40 of 
the English Act says (p. 226) :` 

"The 40th sentio i tatended to guard thé publicagainst beng imposed upon by a person 
pretending to have a qualification when in fact he has none. It applies to the RRT 
using a title falsely implying that he is registered or has a title to be registered ”. 

This shows that the expression ‘‘entitled to registration’’ has the same signi»: 
ficanče as ‘‘who has a title to be registered’’, that is to say, who possesses the 
requisite qualification. ' 

In the case of the list kept Under a.'18(a) of the Act of 1938, the proviso- 
says that a person whose namb has been removed ftom the register ‘*shall not 
be entitled to have his name entered in the list’’, There is no corresponding 
provision that the name of a person who is entitled to be registered, but whose” 
tame has been removed from the Register, shall not be entitled to have his name’ 
restored to the Register. On the-contrary s. 9 of the Act of 1912 and s. 16 (3) 
of the Act of 1988 expressly provide that his name may be ‘‘re-entered’’ in the 
Register. This distinction is made on purpose, because the persons whose names 
are entered in the lst are unqualified, whereas those who are entitled to be 

i must possess the prescribed qualification. 

- Bection 36 (o) of the Act of 1988 refers to s. 7 of the Act of 1912, and not 
merely to s. 7 (2) and hence it is argued that both sub-se. (2) and (4) should 
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he read together to determine who is ‘‘entitled’ to registration’. In the case. 
of those who practise the-Indian sygtem of medicine, thé’ eranan under a.- 36 
(c) of the Att of 1988 specifies sub-s. (1) of s. 16 only and not‘sub-a (3). 

This does not mean that the expresion ‘‘entitled to registration” had a wider 
Yneaning in their cass. Sub-section (1) -had to be specified in order to exclude 
those ‘‘entitled to’ registration’? under sub-s.(2). If sub-s.(3) was to be read 
along with-sub-s. (1), it would have been so mentioned in a 86 (c). It-is clear 
from this that the refusal of registration by the Board does not disentitle à 
qualified medical practitioner to the benefit of the exemption undér that section. 

That being the meaning of the expression ‘‘entitled to registration’’ under 
8,16 (1), that expression in s. 7 (2)-of the Act of 1912 ahould be similarly con- 
strued. In other words in both-the cases, the words ‘‘entitléd to registration”? 
mean possessing the title to registration, wats is to Bay, the (educational) rac 

fication prescribed for registration. ` 

The petitioner possesses such qualia tion iid is, therefore, exempt Tom 
the application of ss. 32 and 34 of the Act of 1988. 

Assuming that both the arguments of the learned. Government Pleader are 
accepted, still it makes no difference in the case of the petitioner. He has paid 
the fee of Ra. 15 and has satisfied the Registrar that he possesses ane of the, 
qualifications mentioned in the Schedule to the Act of 1912, as required by 
s.7 (2). Even if subs. (4) be read with sub-s. (2) of s. 7, the Medical Council 
has not refused his registration under sub-e. (4). His name was entered in the 
Register, but it was removed under s.. 9. “Section 86(c) of the Act of 1988 
does not refer to s. 9 of the Act of 1912 and that section has not to be read with 
a7 (2). Hence even if all the sub-sections of s. 7 be read together, the peti- 
tioner is ‘‘entitled to registration’”’ under that section. He i is, therefore, exempt 
from the application of se. 82 and 34 of the Act of 1938. 


It follows that he committed no offence by continuing. to practise western system 
of medicine even after his name was removed from.the Register under s. 9 of 
the Act of 1912. If it is intended to prevent those like him from practising, ` 
a. 35 (c) of the Act of 1938 should better be deleted, and registration or entry 
in the list be made compulsory. - When a clause or expression in a penal statute 
is capable of being interpreted either in favour of or against the accused, the 
former interpretation ought to prevail, and the penek of the ambiguity ought 
to be given to the accused. 


L therefore, agree that the rule should be iade abeoluté, and the accused 
acquitted and discharged. - 


GAJENDRAGADKAR J. The short EET which arises for decision in this 
revisional application is of considerable importance to the medical practitioners 
of this Presidency. The material facts are few and they are not m dispute. The 
petitioner has passed the L.M & 8. examination of tHe Bombay University in 1915 
and hag been practising medicine and surgery since-then for the last thirty years. 
He applied to be registered under the Bombay Medical Act, 1912, and his 
application having been granted under s. 7 of the said-Act, his name ‘appeared 
on the register kept under that Act in 1917. In 1924, however, an enquiry was 
held by the Medical Council against the petitioner and it was found by them that 
the petitioner had been guilty of infamous conduét in that he had issued a false 
medical certificate. Thereupon ‘the petitioner’s name was removed from the 
medical register in pursuance of the directions of the Medical Council, Since 
then the petitioner made three attempts to have his name re-entered in the 
register, but -all of them proved unsuccessful. Notwithstanding the 
removal of his name from the medical register, the petitioner has been practising 
medicine and surgery throughout the period. In March, 1945, Sub-Inspector 
Gurr sent a bogus patient, Mayer Benjamin, to the pharmacy of the petitioner, 
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and it is not disputed that the petitioner examined him and prescribed for him 
medicine which was dispensed to the patient in the petitiener’s pharmacy, On 
these facts the petitioner was charged with having committed an offence under 
s. 34 of the Bombay Medical Practitioners’ Act, XX VI of 1938. The facis on 
which the prosecution was based were not disputed by the petitioner. He mete 
the charge by claiming the protection of s. 88 (c) of the said Act. The learned 
Presidency Magistrate who tried the case agdinst thé petitioner took the view 
that the petitioner waa not entitled to the benefit of the exception provided 
under s. 36(0). Accordingly he held that the petitioner was guilty of the 
offence charged and sentenced him to pay a fine of Ra. 25. It is this order of 
conviction and sentence which has given rise to the present revisional application. 
The short question which the petitioner has raised before us is that he is a person - 
entitled to registration under s. 7 of the Bombay Medical Act of 1912, and that 
as such the provisions of a. 32 and s. 84 of the said Act do not apply to him. 

Broadly speaking, three systems of medicines are practised in this Presidency - 
the Allopathic system, the Indian systems of medicine, meaning the Ayurvedic 
(including the Siddha) and the Unani Tibbi systems, and the homoecopathic. 
system. Bombay Act VI of 1912 was enacted for the registration of medical 
practitionera who followed the Allopathic system of medicine. The Schedule to 
the Act refers to the medical examinations which practitioners had to pass before 
they could claim to be registered under the Act. Prior to the enactment of that. 
Act there was no provision for the registration of any medical practitioners. 
This Act provided for the creation of a Medical Council and laid down the terms 
as to its tenure and its powers. The Medical Council had to appoint a Registrar, 
‘whose duty it was to keep a register of medical practitioners in accordance with 
the provisions of this Act. Section 7 of this Act enumerated four classes of 
persons who could be registered under the Act. The Medical Council was given 
the power to refuse permission for the registration af any person or to remove 
the name of any registered person under the conditions mentioned in the Act. 
Persons registered under this Act were entitled to be called the “‘legally quali- 
fled or duly qualifled medical practitioners’ and they were given certain privi- 
legéa and rights. Under s. 10 (2) it was provided that no certificate required by 
any Act from any medical practitioner or medical officer shall be valid unless the 
person signing the same shall have been registered under the. Medical Acta or 
under this Act. Similarly, thé appointments ‘of medical officers mentioned under 
B. 11 can be held only by legally qualified medical practitioners, Section 14 
exempted the registered medical practitioners from serving on any inquest. Hav- 
ing conferred upon registered medical practitioners these special rights and pri- 
vilegea, 8. 18 of the Act provided for penalties in case any practitioner falsely 
pretended to be registered under this Act, or, not being registered under this Act, 
used in connection with his name or title any words or letters representing that he 
was #0 registered, and the penalty provided by this section can be enforced even 
though any pereon was actually deceived by such pretence or representation or 
not. Thus it is clear that though this Act conferred upon the registered medical 
practitioners certain specified privileges and rights, it did not make the registra- 
tion of medical practitioners compulsory in any sense. In this connection, it 
may be mentioned that the potion under the Hnglish Medical Acts is-sub- 
stantially the same. 


Act XXVI of 1988 was passed ‘‘to provide for the registration of practitioners 
of Indian systems of medicine with a view to encourage the study and spread of 
such systems and to amend the.law relating to medical practitioners generally 
in the Province of Bombay.” The first two parts of this Act deal with registra- 
tion of practitioners of Indian systems of medicine, and the material provisions 
thereunder are substantially similar to those under the earlier Bombay Medical 
Act of 1912, Part III of this Act, which applies to the medical practitioners. 
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generally, contains the three sections with which we are concerned in this case. 
Section 32 reads thus :—=- - 

“39. No person other than (f) a practitioner registered under Part LI of this Act or (t) 
a medical practitioner registered under the Bombay Medical Act, 1913, or (#4) a person whose 
emame is entered in the list mentioned in section 18 shall practise or bold himself out, whether 
directly or by implication, as practising for personal gain any system of medicine, surgery or 


Provided that the Provincial Government may, by notification in the Offolal Gatetts, 
direct that the provisions of this section shall not apply to any class of persons or in any 
specified area.” . 
Under s. 34 ‘‘Any person who acta in contravention of the provisions of a. 32 
shall, on conviction, be punishable with fine which may extend to Ra. 100 for 
the first offence and to Ra. 500 for every subsequent offence after his conviction 
for such first offence’. These two sections seem to make it obligatory for all 
-medical practitioners to register their names under either of the two Medical 
Acts. Section 86, however, which is described as a saving section, provides that 
the provisions under s. 32 and s. 34 shall not apply to any person falling under 
any of the five classes of practitioners described by sub-es. (a) to (e) of that 
section; a person who limits hig practice to the art of dentistry; a nurse, mid- 
wife or ‘health visitor registered under the Bombay Nurses, Midwives and Health 
Visitors’ Registration Act, 1935, or a Dai attending on a case of labour; a 
person who is entitled to registration under a 16 (1) of this Act or a. 7 of the 
Bombay Medieal Ast, 1912; a person who is a British subject domiciled in the 
United Kingdom or India and who is, or is entitled to be, registered in the United 
Kingdom as a qualified medical practitioner, or a person who practises homoeo- 
pathy, provided that such person has undergone a course of training in homoeo- 
pathy for such period and in such institutions and has passed an examination 
as may be prescribed by the Provincial Government, and who does not hold a 
degree, diploma or licenee which is a colourable imitation of a degree, diploma 
or licence entitling any person to practise western medical science under the 
Indian Medical Degrees Act, 1916, or any Indian system of medicine under this 
Act; these being the persons mentioned respectively in cls. (a) to (6) of s. 36 
it is clear that Legislature intended to exempt from the operation of the penal 
provisions of s. 34 a large body of medical practitioners who are educationally 
qualified to render medical asaistance to the public. 


‘Now the ‘question which arises for ‘decision in this case is: Is the petitioner a 
person entitled to registration under +. t of the Bombay Medical Act, 19121 
Reading æ. 32, 84 and 86(c) together, it is obvions that a distinction ‘has to 
‘be drawn between medical practitioners who have been registered under the 
provisions of either of the two Medical Acta and those who are entitled to such 
repistration, but have not been so registered. The two Medical Acta have 
provided for the educational qualifications which applicants for registration 
under the provisions of the said Acts must possess. Prima facie s. 886(c) would 
seem to refer to persons possessing educational qualifications casero ect by 
the said two Acts. ‘On that view medical practitioners who possess the requirod 
educational ‘qualifications but who have not been registered under the provisions 
of either of the ssid two Acts for one reason or another would appear to fall 
under a. 36 (c). it has been, however, contended before us on behalf of the 
prosecution that no person could be held to be entitled to registration under 
s. 7'of the Medical ‘Act of [912 unless all requirements of that section are satis- 
‘fled. It may be ‘convenient at this place to mention the classes of persons 
eligible for registration under the respective provisions of the two Acta. Under 
z. 16 of the Bombay Medical Practitioners’ Act, 1988, every person who 
fpasses a ‘qualifying examination as prescribed under a 22 shall on payment of 
fee ‘of Ra. 10-be entitled to have his name entered in the register. Section 
16 £2) of the said Adt provides that every person who, within the period of two 
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years . from :the--date on which this Part comes.into force, proves to the 
satisfaction of the’ Rocisteae that he has been in regular. practice as a practi 
tioner for a period of not less than ten years preceding the date on which he 
-makes the application for bemg registered as a ‘practitioner, shall be entitled. 
to-have his name entered in the Register on payment of a. feo of Ra. 10. “The; 
‘proviso to sub-s.: (2) contemplates the registration of an apprentice under a. 
practitioner or one who has received training m an institution or has passed an. 
‘examination, ‘of such apprenticeship, training or examination is in the opinion 
‘of the Board sufficient to qualify him to practise as-a practitioner. Such an 
‘apprentice would be deemed entitled to have his name entered in the i 
on ‘payment of a fee of Rs. 10. Section 16 does not confer upon the Medical 
“Board: ‘the right to refuse permission for the registration-of-any qualified person 
who pays the prescribed fee of ten rupees on any ground whatever. The Board 
has, however, been given the power to remove the name of-a registered practi- 

tioner for reasons mentioned_in s. 16 (2). It would thus appear that persons 
„passing the qualifying examinations are automatically entitled -to have : their- 
names entered in the Register on a payment of Ra. 10. The position with regard 
to the practitioners and apprentices falling under s. 16 (2) and the proviso is, 
‘however, different. In their case registration of their names is-subject to their 
“satisfying the Registrar as to certain material particulars mentioned in the- 
rection. Section 18 of-the same Act provides that a list of: medical practitioners 
should be maintained and under this list persons not being qualified for regis- 
tration under this Act or under the earlier Aet of 1912, but who, within a period. 
“of two years from the date on which this Part comes into. force, prove to the- 
“satisfaction of the Registrar -that they had been in regular practice in this. Pro- 
‘vinee, on March 10, 1938, of any system of medicine or surgery or midwifery or 
‘any of their branches were entitled to have their names entered in this list on 
payment of Ra. 10. . Thus under this Act a register of medical practitioners is 
maintained under s. 16 and a list of medical practitioners mentioned under 

„8. 18 (b) is also maintained. 


The position with regard to the persons -entitled to registration under 8. T 
of the Medical Act, of 1912 stands thus: gub-s, (1) and sub-s. (1-a) of s. T deal’ 
with persóns who are registered under the English Medical Acts or under the 
Medical Acts in any other province in India and they provide that the names of 
such persons would be registered free of charge on their giving ‘a correct descrip- 
tion of their qualifications with the dates on which they were granted. Section 
7 (3) provides that practitioners who may not possess the necessary educational 
qualifications may be registered if the Provincial Government permit such re— 
gistration after consulting the Medical Council. This conceasion was made in 
favour of practitioners practising medicine before June 25, 1912, ; Section 7 (2) 
provides for persons posseased of the necessary educational: qualifications dee- 
cribed in the schedule to the Act and it says that such a person “‘shall be en- 
titled to be registered under this Act on payment of a fee of fifteen rupees’’ 
and on giving evidence to the satisfaction of the Registrar of ‘his possession of 
a qualification fitting him for registration’’. Sub-section (4) gives power to the 
Medical Council to refuse to permit the registration of any person on any of 
the grounds mentioned in that sub-section. Thus it would be eeen that persons 
_ falling under s. 7 (1), (1-a) and (2) possess the necessary educational quali- 
“fications and are entitled to registration, provided they satisfy the Registrar 
‘about their educational qualifications. Persons falling under s. 7 (3), however, 
are not entitled to registration since their names can be registered only with the 
‘permission of the Provincial Government which may be granted by them after- 
‘consulting’ the Medical Council. 
| It was suggested before us by the prosecution that the words ‘‘any person 
‘who is entitled to registration’’ which occur in s. 86 (c) of the Medical Practi- 
tioners’ Act, 1988, should be strictly construed in the light of the provisions of 
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By. T: (2) -o£ Bombay Act Vi of 1912. -The argument ‘ig that ino- person’ can 
be deamed to be entitled to registration under A 7 (2) -anless he satisfies the 

three requirements mentioned in that gnb-aection. He ought. to possess. the 
necessary educational qualifications, he ought to pay-g fee of Ra, 15 and he 
ought to give-evidence to the satisfaction of the Registrar about his educational 
qualification fitting him for registration. in other words according to the pro- 
secution all the three conditions must be satisfied before a person car be held 
entitled for registration, It has further been argued before us that the pro- 
visions of sub-s. (4) must be read as a proviso tos. 7 and that it may be 
necessary that a person claiming -to be entitled to registration may 
have to show that he does not fall within the mischief of that sub- 
section. On the other hand, on behalf of the petitioner it has been 
contended before us that a person who possesses the necessary educational quali- 
fications is entitled to registration though before his name is entered on the Re- 
gister he may ‘have to satisfy the procedural requirements of .a. 7 (2). The 
requirements as to payment of Rs. 15 and as to giving evidence to the satisfaction 
ef the Registrar are subsidiary and procedural and they do not affect a person’s 
right to be entitled to registration. If the argument for the prosecution is 
accepted, it is difficult to see what elass of persons can possibly fall under 
g: 86(c). The learned Government Pleader who appeared for the Medical 
Council suggested that s. 86 (c) may cover cases of persons possessing the necem- 
sary educational qualifications who have applied for registration and whose 
applications are pending final decision before the Medical Council. I am unable 
to accept-thia suggestion. It is, I think, necessary to remember the distinction 
between the qualifications which entitle a person to be registered and the pro- 
cedural steps which may have to be taken before he is actually I 
am, therefore, disposed to think that s. 7 (2) is not capable of the construction 
sought to be put upon it by the prosecution im this case. 

- Assuming, however, that s. 7 (2) can bé literally construed as suggested by 
the prosecution, it is necessary to examine the results which would follow from 
that construction. The first obvious result would be that all persons desiring 
to practise medicine must register their names before they stant their practice. 
If that was the object of s. 82 of the Medical Prastitioners’ Act of 1938, it is 
difficult to see why it was thought necessary to make any provision like s. 86 (o) 
at all. Under a. 6 of the Medical Act of 1912 if a registered medical practitioner 
does not answer letters addressed to him by the Registrar within a period of 
six months ‘‘it shall be lawful (for the Registrar) to erase the name of such 
persor from the register”. Such a person would cease to be entitled to practise 
as soon as his name is erased. Similar would be the position of a registered 
medical practitioner who applies for the removal of his name from the register 
under r. 69. The case of persons falling under s. 7 (1) and (1-4) would also 
afford an illustration of the illogical results to which this construction will lead. 
These two sub-sections deal with medical practitioners already registered under 
the Medical Acts either of England or of any other Province in India. They 
would not be éntitled to practise unless they followed the procedure and got 
their names registered under this Act. In this connection it is significant to 
note that under s. 10 (2) a certificate issued by medical practitioners registered 
under the Medical Acta in England would be valid even though such practitioners 
have not takén steps to register their names under Bombay Act VI of 1912. 
The case of medical practitioners whose names have been removed from the 
Register under a. 9 of Act VI of 1912 affords yet another illustration in point. 
In the case of registered practitioners whose names have beém removed under 
a. 9 the Medical Board have been given.the power under the same section to 
direct that any names so removed shall be re-entered. It is clear that the name 
once removed can be re-entered only on the basis that the person concerned 
continues to be entitled to registration in spite of the removal of his name from 
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the Register. Rules 92 and 93 framed’ by the Medical Council under s. 19 of 
the Act put the position of such persons beyond all doubt. The said rules 
provide for applications for restoration. Rule 93 deals with the procedure to be 
followed in such cases and refers to the medical practitioner whose name Has 
been erased as one ‘‘who possesses a qualification entitling him to be registered.’* 
Suailarly the provision. made in a. 36 (d) as regards persons who are or are 
entitled to be registered under the English Medical hee ahi shows that the inter- 
pretation suggested by the prosecution would render the reference to persons 
entitled to be registered as distinguished from those who are registered meaning- 

less and redundant. Thus the literal construction of the material words of 
8. 7 (2) on which the prosecution relies leads to illogical resulta and is clearly 
inconsistent with the plain scheme of the rest of the Act. In such a case it is, 
I think, the duty of the Court to refuse to adopt such a literal construction. 
As.pointed out by Maxwell in his ‘‘Interpretation of Statutes’’: 

“It is the duty of the Judge to make such construction of a statute as shall suppress 
the mischief and advance the remedy. Even where the usual meaning of the language falls 
short of the whole object of Legislature, a more exetended meaning may be attributed to the 
words, if they are fairly susceptible of it. The construction must not, of course, be strained 
to include cases plainly omitted from the natural meaning of the words.” (8th edn., p. 61). 
The same principle has been thus enunciated by their Lordships of the Privy 
Council in Shannon Realities v. St. Michel, (Ville De)! (p. 192): 

“ Where the words of a statute are clear they must, of course, be followed; but, in their 
Lordships’ opinion, where alternative constructions are equally open, that alternative is to be 
chosen which will be consistent with the smooth working of the system which the statute 
purports to be regulating.” i 
That being the position, I would not be prepared to construe s. 7 (2) as suggest- 
ed by the prosecution. It seems to me that under s. 7 (2) every person who pos- 
sesses the necessary educational qualifications must be deemed to be entitled to be 
registered under that Act. The other conditions which he has to fulfil before 
his name is actually enteređ in the Register do not, in my opinion, affect his 
status as a person entitled to registration. 


` Unfortunately, the material sections in the two Acts are somewhat unhappily 
worded. Section 7 of Act VI of 1912 speaks of persons entitled to be registered, 
whereas s. 16 of Bombay Act XXVI of 1938 speaks‘of persons who would 
be entitled to have their names entered in the Register. On the contrary, s. 86 (c) 
refers to persons entitled to registration. In construing provisions of penal 
statutes it is well established that the said provisions must be strictly construed, 
and if there is any ambiguity or doubt, the benefit of the ambiguity or doubt 
must be given to the subject. As I have said above, reading s. 7 of Bombay 
Act VI of 1912 and ss. 32, 34 and 36 of Bombay Act XXVI of 1988 together 
I feel satisfied that all persons who possess the educational qualifications neces- 
sary for registration, but who have not been registered, must be deemed to be 
entitled to registration. Even if the expressions used in the said sections are 
regarded as doubtful, I would feel no hesitation in giving benefit of the doubt 
to the petitioner in the present case. Tt seems to me that by providing for 
several exceptions under s. 36, Legislature intended to confine the provisions of 
the penal s. 34 only to unqualified persons such as those mentioned in s. 7 (3) 
of Bombay Act VI of 1912 and those referred to in s. 16 (2) as well as s. 18 (b) 
of Bombay Act XXVI of 1988. These persons were given an opportunity to 
have their names entered either on the register or the list kept under the two 
Medical Acts. If such persons failed to take steps to get their names entered 
accordingly, or, if the applications made by them in that behalf were rejected, 
they were not entitled to practise at all. The object of the penal provision is 
clearly ¢o protect the public from such unqualified and unregistered practitioners. 


1 [1924] A.C. 185. 
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‘That-being my view, I think thé order of senitépes ‘and eon Eee against 
the petitioner by the learned Magistrate in this case is wrong must be set 
aside. I agree, therefore, that He should be acquitted of the offence charged and 
that the fine if already paid. by him should be refunded to him. - 


A : 3 g ox 
SPECIAL BENCH—CRIMINAL ORIGINAL. - 
Bafors Sir Leonard Stone, Ki., Chief Justice, Mr. Justice Sen 
and Mr. Justice Rejadhyaksha. 
EMPEROR v. ABDUL KADER ALLARAKHIA.* 

Criminal Procedure Code (Act V of 1898), Secs. 271, 373—Plea of guilty by acoused charged with 
meurder—Seasions Court practice—-Whother plea could be accepted under proper safeguarde— 
plc A sped get N TE STOR ase EEA T at al eat ae toes 

murder casee—Practice. 

The accused, who was charged with murder, when asked by the Committing Magistrate 
whether he wanted Government to make arrangements for counsel for his defence, replied 
that he wanted such arrangements to be made. At the opening of the Sessions of the 
High Court, when the case of the scoused was called up, the charge against him was read 
over to him and he pleaded guilty to the charge. At this stage no counsel was Instructed 
on behalf of the accused. The Judge made an entry in the record to the following effect : 
“Ploads guilty, but he will be tried for murder.” Three weeks after this plen was re- 
corded, the case against the accused came up for trial and after the jury was ompanelled 
it was told that the acoused had claimed to be tried. After the close of the prosecution 
case, the Judge, under s. 342 of the Criminal Procedure Code, 1898, proceeded to question 
the accused and amongst other questions the accused was asked: "when the charge was 
read out, why did you plead guilty?” In his summing up to the Jury, the Judge referred 
to this question and said: ‘* I must refer you to a question put by me to the accused 
as to why he pleaded guilty. I did not accept his plea and the plea is not before you. 
‘The plea was taken before you were empanciled. So you are supposed not to know that 
he pleaded guilty... You have to ignore the plea of guilty because it was not in the course 
‚of the trial. The trial really commences after the plea is taken, and you have to come to 
the conclusion on the evidence taken during the trial” The accused was found guilty 
by the unanimous verdict of the fury and sentenced to transportation for Itfe. On the 
question whether under the circumstances of the ceso the conviction and sentence passed 
on the accused could be upheld :— 

Held, that the accused having asked the committing Magistrate for legal assistance 
ought not to have been allowed to plead to a capital charge when he was unrepresented 
by counsel and that therefore the whole procedure adopted was irregular and the conviction 
and sentence could not stand. : 

Held, also, that if the plea of guilty was to be regarded as accepted, then there was no 
jostifieation for empanelling the jury to try the accused, and therefore the trial before the 
dury was a nullity. : 

Held, farther, that if the plea of guilty was not accepted, then there was no plea and the 
question “ why did you"pleed guilty? ” should not have bean put to the acoused, the asking 
of which was prejudiclal to such an extent that the conviction and sentence could not 
stand. : 

Per Stone C. J. It is the practice of the Sessions Courts in the Bombay Province never 
to accept a plea of guilty to a capital charge. There is, however, no reason why, if proper 
safeguards are taken, such a plea should not be accepted. Such safeguards must include 
the acoused’s representation by counsel who must be in a position to answer.the questions 
of the Court, with regard to whether the accused knows what he is doing and the conse- 
quences, of his plea and also a medical report or medical evidence upon him. Unless such 
safeguards are taken and unless the Judge is prepared to accept a plea of guilty, the proper 
course is to tell the accused that he should ‘‘olaim to be tried,” and if he refuses to claim 
to be tried, to record the plea of “does not pled”. ae 


_* Decided, 16, 1946.. Crown Side Sessions of 1945. Case No. 28 of 1945. 
Appeal No. 18 of 1943. Third Criminal : 
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_A confeseidh af guilt on-arralgnment doss not become a plea of guilty: unless ‘and gnti 


_ Ht is accepted by the Jadge.  ¢ 


'Ehperor `v. Chinia!, Emperor ¥, Lamja Skidõappo*, James Robert Vent and 


: Mahammad Yusuf v. Emperor', refered to. ` 


Per Sen and Rafadhyaksha JJ. In the cases of docused persons charged with murdet 


‘the plea should not be recorded on the opening day of the Sessions but only when the 


case-comes up for trial, after he has had the benefit of the advice of his counsel. 

Por Sen J. As a result of the misdirections contained inthe summing-up by the Judge, 
there has-been, in the circumstances of the oss, a miscarriage of justice and therefore the 
verdict of the jury should be reversed and there should be an order for retrial. 

Abdul Rakim v. King Emperor? and Bray v. Ford’, referred to. 

_ The trial by jury actually begins when the Jurors have been empanefied. 

Makammad Yusuf o. Emperor’, referred to. 

The plea of guilty by an accused which is recorded in the absence of his counsel is not 

a legal plea within a, 271 (8) of the Criminal Procedure Code, 1898, and the Judge is not 


' justified in treating it as a “circumstance appearing in evidence against the accused,” with- 


in the meaning of s. 342 af the Code. The Judge is therefore not justified under s. 342 in 
Pane a cuestion regarding the ples: ` $ 
A misdirection in the Judge’s charge to the jury need not be expressed in direct or 


-expHott language, and may exist in spite of warnings which are by themselves proper and 


which, when considered as abstract propositions, may appear sufficient to neutrales any 


- actual misdirections or tendentious suggestions ocourring in the charge. But if the charge 


as a whole, or a material part of ft, is likely to have had the effect of giving a substantially 
imptoper bias or direction to the jury’s minds, it must be held that there bas been 
misdirection. 

There are cases, which include murder cases, in which the Court will not act on a plea 


of galliy by tho accuset in any oist Le. irrespective of the question whether tho aocused 


thas fally understood the charge and implications of the pke, and hold it desirable to hold 


a trial by fury, exercising the discretion given to tt by s. 271(8) of the Criminal Procedure 
Code, 1898, in favour of the accused. In such cases ft does not appear necessary that the 
Court should be strictly ‘satisfied, even if some doubt appears, that the accused has taken 
the plea of guilty with full understanding and responsibility ; and the mere recording by the 
Court of the words used by the accused as his ples should not be open to objection. 
Emperor v. Chinta® and Emperor v. Lamnya Skiddappa*, referred to. 

Tt is not nocomary for tho Court in ovary oaso that tt should aocept the plea of guilty by 
the socused before recording it. 

The practice ordinarily followed in a case where ths accused is not convicted on his 
plea of guilty to treat the accused’s ples as if it had been one of not guilty is correct. 

Mahammad Yusuf v. Emperor’, disapproved. '` - 

Pee Rafadhyaksha J. Tho jury are not supposed or entitled to now what the plea of 
the accused is, Where the accused pleads guilty, it is necessary for the Court to make 


` sure that the accused understands the plea, and that he has property been advised by his 


counsel before that plea is made by the accused. The plea of guilty need not be brought 
to the notice of the jury where there is nothing on record to show that the Judge has 


‘eatisfed himself that the plea of guilty was made by the accused after the charge had 


been fully explained to him and the accused understood the implications of the charge, 
and that where it is not unlikely, in the circumstances of the case, that the fury were 
influenced by the fact that the accused’ had once pleaded guilty to the charge, the con- 


viction must be set asido and a retrial ordered. 


Whether the accused has really pleaded guilty or not must be ascertained by recording 
his statement.” Mere utterance of the word “guilty °” by the accused should not be 
regarded as a plea of guilty which the Court is bound to record. It-is desirable to record 
a complete statement of the accused to find out what he exactly means by pleading guilty. 

Queen-Burpress v. Dkiyan Singh and Emperor v. Sursing™, referred to. 
Although there is nothing in law to prevent a plea of guilty made by an accused being 


` accepted when arraigned on a charge of murder, it is desirable to proceed with the trial, 


pene 8 Bom. L. R. 240. 7 (001) L L. R. 58 Cal i214, 
L. 6. 8 (1906) 8 Bom. L. R. 240. 
1085} a5 Gr App. Hop. 8S. . 9 (1917) 19 Bom. L. R. 856. . 
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especially in cases where the accused has not made a full statement, but has merely pleaded 
guilty even though he has put forward that plee with fall knowledge of the implications of 
sach a plea, This is all the more necossary where, under the present practice, a plea is 
recorded without the accused having at the time of making such plea the advantages of 
consultations with the counsel either engaged by himself or provided at Government 


expense... 
Tank v.’ Emperor, eee Mohommod y: Emperor’ and Achar Sanghar v. 
, referred to. 

Where the accused pleads guilty, and the Judge fe satisfied that the azoused understand 
fully the tmploations of his plea, then the plea must be recorded. After recording the 
plea, it is open to the Judge either to convict or not to convict the accused upon that plea, 
. and as a matter of practice it is desirable to proceed with the trial as if the plea was one 
of not guilty, lest the evidence may disclose that the facts proved do not, in law, constitute 
an offence of murder but some lesser offence. But, in such cases, the plea remains a plea 
of guilty, and the trial proceeds for the purpose of ascertaining the circumstances which 
had resulted in death and to find out whether the accused can, in law, be said to have 


There is an obvious lacuna in s. 272 of the Criminal Procedure Code, for it does not 
, over a case where the accused pleads guilty and the Court, in exercise of the discretion 
conferred upon it under s. 271(%), does not convict him thereon, 

Ths pia al galeya by the acessi shlak han io be sesocded anda’ ths law dadiany 
statement that may be made in explanation of the plea remain part of the record, and 
merely because the Judge has directed that the trial shall proceed, it does not mean that the 
plea and the statement are completely obliterated from the record and cannot be brought 
to the notico of the jury. If the purpose of the trial after the plea of guilty is recorded 

-7 ' and not accepted by the Judge fs to see whether the facts do, in law, amount to an offence 
~ of murder or any lesser offence or any offence at all, then there would be no objection to 
Š aS Pie or Ene Ponana E OA ere DIOTE Se IEE eee ey PRE ee eae 
before the jury was empanelled. 
Hasaruddin Mohommad v. Emperor', referred to. 

Tre accused, a dealer in cultured pearls, lived in a room, which he shared 
with six or seven others. He had a wife, whom he lost somes years ago, but he 
had a daughter Khatuma by- her.: She- was married in her childhood to one 
Adam Ahmed; who also was an inmate of the room. At first Khatuma lived 
with her father in the room, but when she grew up she was sent away to Poona 
to live with her aunt. Khatuma attained puberty. The accused ihought it was 
time for her to live with her husband. He asked his son-in-law to find out-a 
‘room to live in. He next sent his brother and his son-in-law to Poona to bring 
i his daughter back to Bombay, which they did on November 8, 1944: As the girl 
‘eould not stay in her father’s room, she was sent away to the house of his friend, 
Suleman. On the next day, i.e. November'9, 1944, she was brought back to 
the accused’s room at about 4 p.m. for the purpose of purchasing clothes for 
her. There was no evidence of what took place in the room.. At about 5 p.m. 
the accused went to a near-by police station and produced a knife whereupon he 
was taken into custody. When the police went to the room they found the girl 
stabbed all over her body and she was lying dead in a pool of blood. No motive 
wie megakad or Appeared for the murder. 


' At the end of the inquiry before the Committing Magistrate, the accused was 
asked by the Magistrate whether he wanted Government to make arrangements 
for counsel for his defence or whether he would make his own arrangements. 
The accused replied that he wanted Government to make arrangements for 
counsel in his defence. The accused was put up for trial at the Third Criminal 
Sessions of 1945 over which Lokur J. presided, and when the case of the accused 

“was called up, the charge against him was read over to him. He pleaded guilty 
to the charge. At this stage no counsel was instructed on behalf of the accused. 
The Judge made an entry in the record in the following terms: ‘‘Pleads guilty, 
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‘but he will be tried for murder.’’ This plea was recorded on July 4,'1945. The 
case against the accused came up for trial on July, 25, 1945,.and a spedidl jury 
was empanelled. ‘The Superintendent of ‘the office of the Clerk of the Crown 
read over to the jury the charge against the accused and added as follows: 
“On that charge the prisoner in the dock has claimed to be tried. It is yout 
duty to-harken to the evidence and to réturn a true verdict.’’ The prosecution 
counsel then opened the cage and all the evidence against the accused -was-record- 
‘ed on the same day. ‘The accused ‘was then examined by the Judge under s. 342 
‘of the Criminal Procedure Code, 1898, and among other questions was asked: 
‘When the charge was read out, why did you plead guilty?’’ In his summing 
up the Judge referred to this queation and the accused’s reply thereto. (See 
judgment of Rajadhyaksha dJ., p. 39). 

The jury returned & unanimous verdict. of guilty 'of murder and the accused 
‘was convicted and: sentenced on July 26, 1945, to transportation for life. 

The accused preferred an appeal to the High Court under s. 411A of the 
‘Criminal Procedure Code, 1898, contending tnter alia that the jury'had returned 
a perverse and unreasonable verdict as‘they were violently prejudiced by the 
-Judge’s reference to the plea of guilty in his charge to the jury. 

Y. B. Rege, with V. H. Kamat, for the appellant. 

K. A. Somjee, with J. A. Shah, with N..K. Petigara, Publie Prosecutor, for 
‘the Crown. 


Stone C. J. We are of the opinion that this appeal must be allowed and 
that the conviction and sentence must:be set aside and the vase sent to the next 
‘Sessions to be dealt with according to law. As our reasons for this result pro- 
ceed from somewhat different angles, I will state the grounds which seem to me 
to make this course inevitable. 

The appellant, who is a widower, was tried before Mr. Tastes Lokur and a 
:special jury under s. 302 of the Indian Penal Code for the murder of his only 
child, a girl of about fourteen years of age, and was found by the unanimous 
verdict of the jury guilty and sentenced by me learned Judge to transporta- 
tion for life. 

At the commital proceedings the appellant was | asked by the learned Magistrate 
whether he wanted Government to make arrangements for n counsel for his 
-defence or whether he would make-his own arrangements, to which the appellant 
replied : ‘‘I want Government to make arrangements for counsel in my defence’’. 
In spite of this, the appellant was, at the opening of the Sessions of this High 
‘Court in July, 1945, arraigned to plead without any counselrhaving been ‘in- 
-structed on his behalf. How this came about we do not know, but it was m:my 
‘Opinion quite wrong. So arraigned and asked to plead, the appellant said that 
he was guilty, and the learned Judge quite properly in the circumstances felt 
that he was unable to convict the appellant on this confession of guilt. The 
‘Clerk of the Crown, however, recorded in his book the following: 

“Pleads guilty, but he will be tried for murder.” 

In my opinion the whole of this:procedure was irregular. In the first place 
-the appellant having asked the committing Magistrate for legal aid ought never 
to have been allowed to plead to a capital charge when he was unrepresented by 
- ‘counsel. This is all the more so, because it appears to be the practice of the Ses- 
‘sions Comts of this Province never to accept a plea of guilty to a capital charge, 
‘though the authorities on which this proposition is said to rest, viz. Emperor v. 
Chinia! and Emperor v. Lazmya: Shiddappa?, do not lay down that a plea of 
‘guilty can never be accepted; but that itis not in accordance with the usual 
“practice to do so. Speaking for myself, I see no reason why, if proper safeguards 
-are taken, such a plea should not be accepted. Such safeguards must include 


1 (1906) 8 Bom. L. R. 240. 2 (1917) 19 Bom. L. R. 356. 
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the accused's representation by coungel: who, must be in a, position, to answer the 
questions: of the Gqurt, with regard: ta: whether the accused: knows what he is 
doing and: the conaeqnences: of his plea: and also a medical: report or medical, 
evidence upon him (age James Robert Veni‘). 

Unless such; safeguards are taken, and; unless the learned Judge is prepared, ` 
to-accept a, plea of, guilty, the proper course is to tell the accused that he should 
‘‘elaim to be tried’’, and if he to claim to be tried, to record the plea 
of ‘‘does not plead’’ (see s. 272 of the Criminal Procedure Code). 

In this case there was a delay of some three weeks between the appellant’s ar- 
raignment and the empanelling of the jury to try him, and the jary was then 
told. that the accused ‘‘claims to be tried’’, this was in fact inaccurate, for he 
had not done so. The difficulty which appears to have been felt in some other 
High Courts (see Mahammad Yusuf v. Emperor?) upon the wording of s. 271 
does not in my opinion present any problem, because a confession of guilt on 
arraigument does not become a plea of guilty unless and until it is accepted as 
such by the Judge (see James Robert Veni). Tf not accepted, the confes- 
sion ought not to be recorded. The diffienlty involved in taking a contrary 
view could not be more cogently demonstrated than by what Lappened in this 
case. After the close of the prosecution case, the learned Judge, under a. 342 
of the Criminal Procedure Code, proceeded to question the appellant and 
amongst other questions the appellant was asked: ‘‘When the charge was read 
out, why did you plead guilty’’, to which he made answer: 

“My wife died several years ago. Now my only daughter has been murdered. After that 
F thought I could not Hve alone and felt tired of my: life.. So I made a false plea, in the hope 
Shee K wouid De! Denyet and: “be Poe Son my miserable Iie; In fact I did not kil my 
daughter.” 

In his summing-up to the jury, which is eminently fair, the learned Judge 
was constrained to refer to this question. He said: . 

“At this stage I must refer you to a question put by me to the accused as to why he 
pleaded guilty. I did not accept his plea and the plea is not before you. The plea was taken 
before you were empancelled. So you are supposed not to know that he pleaded guilty. There 
is a suggestion in the statement of Mr. Scott that the gocused surrendered himself. In other 
words, the accused pleaded guilty and said to Mr. Chowdharl ‘Please arrest me”. Thore also 
the same difficulty arises. Under s. 25 of the Indian Evidence Act, a statement made to a 
Police Officer cannot be taken into consideration. I will just read out the section to you, ft 
mays : 

Ante ssc E EEEN PE AE E EE aa again @ person accused of any 
offence.’ 

So even if he made a confession before Mr. Chowdhari and said ‘Arrest me’ and surrender- 
ed himself, stil that statement cannot be taken into consideration by you, and you have to 
ignore that. Similarly you have to ignore the plee of guilty because it was not in the course 
of this trial. The trial really commences after the plea ts taken, and you have to come to the 
conclusion on the evidence taken during the trial.” 

Mr. Rege. on behalf of the appellant, has submitted that the question by the 
learned Judge: as to why the accused pleaded guilty must have so affected the 
minds of the jury that no’ explanation by him could put the matter right, and 
it is submiited that on this ground alone the conviction and sentence cannot be 
upheld. Other points were taken by Mr. Rage, but having regard to the view 
which we take on the conduct of the trial it is not necessary to go into them. 

In my judgment if the appellant is to be regarded as having pleaded guilty, ` 
which must inevitably presuppose the acceptance of that plea by the Court, no 
case for ihe empanelling of any jury to try the appellant could arise. Accord- 
ingly the whole of the subsequent trial before the jury would be a nullity. But 
the learned Judge in his summing-up to the jury said: ‘‘I did not accept his 
plea (of guilty) and the plea is not before you”. . 


1 (1985) 25 Cr. App- Rep. 55. 2 (1681) L L. R. 58 Çal. 1414. 
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With PI TEE wie ahead Judge I find it difficult to follow this ling: 
of reasoning. If the plea of guilty is to be regarded as accepted, ‘then there was: 
no justification for empanelling the jury to.try the accused, and if the plea of: 
guilty was not accepted, then there is no plea and the quéstion ‘‘Why did you 


‘plead guilty!’’ should never have been put to the accused. In the formor case 


the. trial-was a nullity and in the latter the asking of such ‘a question is pre~! 
judicial to such an extent that the conviction arid sentence cannot stand. 


Sex J. I agree that the appeal should be allowed and that there should ‘be? 
an care for retrial. 

2. Mr, Rege’s main arguthant ia that the proceedings have been vitiated by 
the learned Judge’s putting to the accused the question, ‘‘When the charge’ 
was. read out, why did you plead guilty?’’ and by the Judge’s reference to the. 
said plea in his charge to the jury. He has contended that the accused’s plea. 
recorded before the jury were empanelled, not being part of the evidence, should 
not have been thus introduced into the evidence, and that all that the Judge: 
has said in his samming-up regarding the said plea amounts to a misdirection, 
in spite of the warnings that he has given to the jurors on this pomt. The plea 
was recorded under s..271 of.the Criminal Procedure Code, sub-s. (2) of which 
provides that if the accused pleads guilty the plea shall be recorded and that he’ 
may be convicted thereon. Instead of convicting the accused on his plea the learn- 
ed Judge, following the usual practice in murder cases, directed that the accused 
should be tried and thereafter’ proceeded to empanel the jury under s. 272. There 
can Doo te en eee or ER, have been 

panelled. This is indicated by the concluding words of the main part of 
8. Tha. “The Court “shall proceed to choose jurors or assessors as hereinafter 
directed: and to try the case”, It was held in Mahammad Yusuf v. Emperor’: 
that the trial before a Court of Seagion commences after the empanelling of the 
jury, when the prisoner is charged, and not at the time of arraignment when 
the charge is explained to him and hig plea is taken. In this case it appears 
that when the Olerk of the Crown tead out the charge after the jury had been. 
empanelled, he said, incorrectly but according to the usual practice, that the 
accused claimed to be tried. Tf the plea was not a ‘‘circumstance appearing in 
evidence against the accused” within the meaning of s. 842 of the Code, it cannot 
be said thet the learned Judge was justified under that aection in putting a 
question to the accused regarding the plea, That section entitles the Court: at. 
any stage of any inquiry or trial to put such questions to him as it considers 
necessary ‘*for the purpose of enabling the accused to explain any circumstances 
appearing in the evidence against him’’. If the Olerk of the Crown had read 
out the accused’s plea correctly, it might have been possible to say that the - 


“plea thus became a circumstance appearing against the accused, and it seems 


to me thet in such an event the learned Judge could possibly have asked a quee- 
tion regarding it. It must, however, be remembered that the practice of the 
Clerk of the Crown reading out the accused’s plea is not authorised by any of 
the provisions of the Code, and if this practice has come into existence in this 
Court on the analogy or supposed analogy of the Emglish practice, it is eminent- 
ly desirable that the English practice, in its entirety, relating to the recording 
and the reading of the accused’s plea should be followed. If the plea of guilty 


- is not accepted by the Court in England, the practice seema to be for the Court 


to explain to the prisoner that his proper course is to plead not guilty and to 
have that plea entered. Where such a course was not followed in Rex v. 
Ingleson® it was ordered that the case must go back for rehearing. Chitaley 
in his Code of Criminal. Procedure, 1941 edition, has pointed out atp. 1294 
that there is no specific provision enabling the.Court to try the case where the 
eccuned pleads guilty and the Mount: does notasiapt the same and: tat an Eng: 


1 (1981) LT. L. R. 58 Cal. 1914.  & [1918] 1 KB: 512. - 
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land where the Court does not think it expedient to act upon the recused’s plea 
of guilty, the usual procedure is to advise him to-withdraw his plea of guilty 
and ‘to plead not guilty. Chitaley has further pointed out that-in ‘this country 
the geveral trend of opinion is that the accused ‘may be treated in such ‘cases 
as if he had pleaded not guilty, and that the trial may be proceeded with in the 
ordinary way, and he has referred to several authorities in support of this 
view. It is no doubt possible that some of the jurors might have bean present 
when the plea was taken and heard it or that some of them had come to know 
of the accused’s plea in other ways; but such a circumstance could not convert 
the plea into a circumstance appearing in the evidence against the accused. 
If such a fact comes to the knowledge of the Judge it would be his duty—such 
a direction is usually given to the jury—to warn the jurors strictly to remove 
from their minds whatever they might have heard about the accused or the case 
prior to their being empanelled or apart from the actual evidence given in 
Court. In a serious case, for instance, where the Judge comes to know that 
certain jurors had gone out of their way to ascertain what plea the accused 
had taken, the Judge would even be justified is discharging the jury. Mr. Somjee, 
on behalf of the Crown, has contended that the plea was taken in a material 
part of the trial, as under s. 271 the Court is entitled to convict the accused on 
his plea, and that hence the plea is a part of the evidence in the case, But 
where the accused is convicted solely on his plea, he has been tried without a 
jury. In the present case, however, the trial was by a jury which was the sole 
judge of the facts, and the plea not being a pisce of evidence in such trial, the 
jury needed no explanation as to why the accused had pleaded guilty. 

3. The learned Judge has himself said in his summing-up that he asked 
the particular question because he wanted to be satisfied why the avcused had 
pleaded guilty, that is, not in order to dispel a possible doubt or get clarified 
gomo matter which might have been present in the jurors’? minds—a matter of 
whicli they had come to know either by being present when the plea had been 
taken or through other sources—as contended for.the Crown. 

4. I am of the opinion that the learned Judge, in asking this question, 
introduced a matter which had till then been extraneous to the evidence in the 
trial Tne Judge having decided not. to act on the plea, it should have been 
treated as non-existent throughout the trial or as a matter requiring no expla- 
nation from the accused. I would regard it as most unfortunate if the accused’s 
ples, given when he was unrepresented by counsel, has in any way influenced 
the jury’s verdict. It also seams to me open to doubt if the plea recorded in 
the absence of his counsel can, in a murder case where he is regarded as entitled 
to be represented by counsel, at all be regarded as a legal plea. The statement 
of the accused made before the committing Magistrate shows that he was asked. 
by the said Magistrate whether he wanted Government to make arrangements 
for engaging counsel for his defence or whether he was going to make his own 
arrangements and that the accused then replied that he wanted Government to 
make arrangements -for his counsel for his defence. That being so, when in 
accordance with s. 271 the accused was brought before the Court, should his 
mere appearance, in the absence of his.counsel, have been treated as proper 
appearance for the purposes of the trial? If not, it must be held that the Clerk 
of the Crown read out the charge at a stage when he should not have read it out, 
as the accused could not be said to be ready to respond to it in the manner ex- 
pected of him in sub-s. (2) of s. 271; and that the accused’s plea of guilty was, 
therefore, not a legal plea under the said sub-section. In such à view it must, 
I think, be held that the Judge was not justified in treating such a plea as a 
circumstance appearing in the evidence against the accused which called for 
any explanation by the accused. 

5. Mr. Somjee has argued that it was really in fairness to the accused that 
the question was asked and that on his reply being given: he would be entitled 
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to the athy of the jury and thus the question, instead of ereating prejudice, 
sii foe the accused ’e. benefit. dt might have been possible to say this if 
it was clear that the jury accepted the accuged’s reply as true; the probability 
—in view uf the verdict—is tiat they did not. They seem to have accepted the 
‘plea as correct and the reply as false, thinking in all probability that it was the’ 

` result of ‘his counsel’s advice. In any case, such an argument comes strangely ` 
from counsel for the Crown who is anxious to persuade us that the answer | 
given by the accused to the question put by the Judge could not possibly have `. 
been true. This makes manifest the risk to the accysed contained in the 
questign. ` . 

6. If I am correct in saying that an element was unwarrantably introduc- ` : 
ed: into the trial by the question, it must also be said that the learned. Judge’s. 
reference to. the plea in his charge to the jury: was also uncalled for, although 
he warned them, ‘‘You are not supposed to know that he (the accuséd) pleaded - 
guilty”. The question and the answer under consideration and the discussion: 
of them in the charge to the jury (the latter takes up about 20 lines of print) 
had, in my opinion, the effect of investing a matter which shonlé have remained 
outside the evidence with an importance which did not properly belong to it. 
The jury having been apprised of the fact that before they had been empanelled 
the accused had pleaded guilty, such information, in my opinion, most probably 
had some effect on their minds: jn all probability, and in spite of the learned 
Judge’s warning, they regarded it as one of the circumstances referred to by 
the learned Judge, when he, towards the end of his summing-up, referred to: 
the evidence as ‘‘consisting of various circumstances which at least arouse a 
very strong suspicion against the accused’’. The learned Judge, after referring- 
to the terms of s. 271(2) which says that after the accused’s plea is recorded 
‘the may be convicted thereon’’, has said that as a matter of fact Judges prefer: 
not to accept the plea of guilty in a murder case which involves the sentence 

, of death, because they want to know the circumstances under which the murder 
was committed and whether the accused really understood what he was saying 
and whether he really wanted to plead guilty. This might have given the jary . 
the impression that it was legitimate to act on the plea but for certain technical 
‘consideration and that now that the circumstances under which the murder had’ 
been committed were known, there was no reason for thinking that the 
accused had not understood what he was saying or for-not acting on the plea. 
In my opinion, the poasibility of such an impression being left on the minds | 
of the jurors and of their acting thereon has not been sufficiently guarded against . 
im this part of the charge to the jury. s 

7. In the penultimate paragraph of his summing-up the learned Judge 
has collected together all the circumstances against the accused as also the cir- 
cumstances in his favour. The last circumstance against the accused is stated to 
be the accused’s going to the police-station to give information ‘‘in such a way 
that Ohowdhari thought that he had surrendered himself’’. There is little basis 
for thia statement. Police Sub-Inspector Chowdhari stated that on November 
9, 1944, he was on station house duty at Pydhowni Station from 4 to 9 p.m., that: 
at 5 p.m. the accused came there and made a certain statement, that he searched 
him in the presence of two panchas, and that in the left inner pocket of the 
coat he found the knife, exhibit A. The word ‘‘surrendered’’ actually occurs 
in Deputy Inspector Scott’s evidence: -~ 

“ On November 9, 1044, at about 5-30 or 5-45 p.m. I received a telephone message from 
. Bub-fapentor Chowiharkot the Pydhownle Pollse Station ty tie eot that à penton bed pone 
there and surrendered himself’: 

The last part of this sentence should really not have been admitted into the 

„evidence, and, in my opinion, the statement that-the accused went to the Police 
Station in such a way that Chowdhari ga that he had surrendered himself 


` 
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was uot justified and the direction to the jury that this was a ctreumstance 
against the accused, amounted, in my-opinion, also to a misiirection talculated 
to influence. their judgment. It is to me somewhat surprising that such a 
direction was given when earlier in his summing-up the Judge had stated, 
* “Bo even if he made a confession before Mr. Chowdhbar! and said, ‘ Arrest mje’ and sur- 
rendered himself, still that statement cannot be taken into consideration by you, and you 
have to ignore that”. 

8. In Emperor v. Basangouda Y amanappa' I anak that’ it was the 
Court’s duty to speculate, when the accused’s statement did not explain the 
evidence against him, as to the possible hypotheses that might bè made out in 
favour of the accused; and it seems to me that a little speculation, rather than 
the putting of a question to the accused which suggested that he had to explain 
an admigsion of guilt of which the jury had not heard before, might have been 
helpful in this case where the evidence is so meagre and entirely circumstantial 
For instance, it remains a mystery why Khatuma was sent for; apparently with 
some suddenness, after she had stayed for years with her aumt, even before a 
separate room had been secured for her stay with her husband’ when, as facts 
subeeqneutly showed, residential accommodation was very difficult’ to get and 
when aecured’s neighbour Suleman could be induced to keep her in his room only 
for one day. Adam Ahmed has said that he does not know why tHe'accused sent 
for Khatuma before a room was available. Could not the sndden studing for 
Khatuma have its origin in something that her father or her husband had heard 
against her or her aunt? Was it unlikely that in order to get the mattér cleared 
up, the accused allowed Khatuma and Adam to meet together in his room, when 
the others were away, a meeting leading to a passionate altercation and an as- 
sault by the husband on his wife, and that the accused for some reakon decided 
not to implicate his son-in-law but to take the guilt upon himself? Such an 
explanation of the offence would appear to me to be preferable to the theory 
‘that the accused must have had, in a fit of temporary insanity, committed the 
act, a theory never suggested by the accused or his counsel but óne to which I 
think I would be driven if I were to hold the accused guilty beyond all reason~ 
able doubt. Mr. Somjee was constrained, in order to explain the ‘conduct at- 
tributed to the accused, to resort to the theory of his extreme poverty, a theory 
which seems to me fantastic and entirely baseless. I am, therefore, inclined to 
regard the summing-up in this case as somewhat lecking and defective in this 
that possible explanations or circumstances which might have been favourablsa 
to the accused have not been suffleiently explored and put to the jury for their ` 
consideration. As stated in the full bench case of King-Emperor v. Upendra 
Nath Das? it cannot be laid down as a general proposition of universal applic- 
ability that a Court cannot and should not consider a case`in favour of the 
accused which he has not himself raised. ‘‘If such a case arises on ‘the prose- 
cution evidence, it should be put to the jury for their eansideratich, whatever 
line might have been taken by the accused or his counsel’’. 

9. In the penultimate paragraph of his charge the learned Judge has 
stated fiye circumstances against the accused and four in his favour.’ Particu- 
larly in a case where the evidence is more or leas equally balanced on both 
sides, as in this case, the Judge ought not to omit to give the ustal direction to 
. the jury that if they have any reasonable doubt in their minds as to the guilt 
of the accused they should give the accused the benefit of it. In the last para- 
graph of the charge, however, the learned Judge, after referring to the circum- 
stances ‘‘which at least arouse a very strong suspicion against the atcused’’, 
has ended by saying, ‘‘On the other hand, if you find that the other circumstances 
referred to are auch as to throw a considerable doubt regarding his complicity, 
and if you cannot get rid of the doubt, you should give*the benefit of the 
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doubt to the accused and acquit him.” I would take exception to the two epi- 
thets ‘‘strong’’ and ‘‘considerable’’ in these sentences. Whether the suspicion 
were strong, and strong enough to amount to a prima facie case, it was for the 
jury to judge, and not considerable but reasonable doubt was sufficient to entitle 
the accused to a verdict in his favour. Similarly, the following passage in the 
charge: ‘‘But the strange part of it is that he did not raise an alarm or call 
the neighbours to see what had happened. That suggests that he himself had 
committed the offence and had gone to give information to the Police’’, appears 
to me to be an unnecessarily positive statement in a matter which was within the 
jury’s exclusive province. There is no doubt that this was an expression of the 
Judge’s own opinion, and no doubt in his general directions he had warned the 
jury against being influenced by what opinions he might expreas on questions 
pf fact. But apart from the strangeness of the fact that in a case of this nature 
the learned Judge found himself able to express himself in so positive a manner, 
it seems to me that in all probability, the evidence in this case being so alender 
and the considerations for and against the accused so delicately balanced, the 
jury, who might, otherwise have groped in vain for a positive conclusion, con- 
sidered themselves entitled to the assistance afforded by a predilection so clearly 
shown by the learned Judge. 

10. A misdirection in the Judge’s charge to the jury need not be express- 
pd in direct or explicit language, and may exist in spite of warnings which are 
by themselves proper and which, when considered as abstract propositions, may 
appear sufficient. to neutralise any actual misdirections or tendentious sugges- 
tions occurring im the charge. But-if the charge as a whole, or a material part 
of it, is likely to have had the effect of giving a substantially improper bias or 
direction to the jury’s minds, it must, I think, be held that there has been mis- 
direction. In my opinion, the. charge- to the jury in this case suffers. ram 
defects some of which at least amount to misdirections. 

11. Misdirections, however, do not, by themselves, entitle the accused to an 
acquittal or an order for-a retrial. ‘It is laid down in sub-s. (2) of a. 423 of the 
Code of Criminal: Procedure that..nothing contained in the said section shall 
authorise the Court to alter or reverse the verdict of a jury .‘‘unless it is of 
opinion that such verdict is erroneous owing to a misdirection: by the Judge or 
to a misunderstanding on the part of the jury of the law as laid down by himi” 
and obviously, the appellant cannot be acquitted nor his retrial ordered unless 
sueh verdict is reversed. Again, it is provided in s. 537 that, subject to the 
provisions thereinbefore contained, no finding, sentence or order passed by “a 
Court of competent jurisdiction shall be reversed or altered on appeal on ac- 
count, inter akta, ‘‘of any misdirection in any charge to a jury, unless such mis- 
direction has in fact occasioned a failure of justice”: Thus on the judgment 
under appeal being found to contain a misdirection, the appellate Court must 
proceed to -congider whether the verdict is erroneous owing to the misdirection 
or whether the misdirection has in fact occasioned a failure of justice; and if 
the Court so finds, then it has a plain justification for interfering and indeed a 
{uty to do so. In.a recent case decided by the Privy Council, Abdul Rahim v 
King-Fmperor', it-has been pointed out that there has been a long-existing 
‘controversy in-the High Courts of India as to whether the appellate Court, in 
deciding: whether there is sufficient ground for interfering with the verdict of - 
a-jury, particularly where there-has been a misdirection by the Judge, has the 
right and duty to go into the merits-of the case fór itself and on its consideration 
of the. syulenes to make uP its md whether the pee was justified or not 
(p. 479) : aes 

On the oad Rant it has been seid ite accustd is entitled to have his guilt or {nnoc- 
ence decided, by ;the ‘verdict ofa jury and that the appellate Court has no right to substitute 
+ I (1946) 48 Bom. L. R. 478, P. 0. 
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its own judgment in place of a verdict by a jury. The powerful observations on this subject 
by Lord Chancellor Herschell in the case of Makin v. Attorney-General for New South Wales) 
are invoked in support of this view. On the other hand ft is argued that it is impossible for the 
ee et ee Code ae apptying its own mind to the 
soundness of the verdict ” 

In their Lordships’ opinion it is the second argument, and not the first, which 
is correct. On the question whether the word ‘‘erroneous”’ occurring in s. 428 (2) 
means that the verdict is wrong on the merits or that it has been vitia 
by the misdirection irrespective of the merits, their Lordships did not expreas 
any opinion in view of the terms of a. 537, which peremptorily precludes the 
Court from interfering with a jury’s verdict on the ground of misdirection 
unless the misdirection has ‘‘in fact occasioned a failure of justice’. 

12. The question of the merits of this case has not been debated at the 
bar fully or at length, and it seems to me rightly. T have already indicated my 
view, in paragraph. 8, that a hypothesis ‘consistent with the accused’s innocence 
‘may not in this -case be exeluded by the evidence, The evidence in this case 
‘being entirely circumstantial and. the really valid arguments for and against 
the.accused being almost equally poised against each other, this seems to be a 
ease where the misdirections have mainly operated against -the accused. That 
being so, it seems to me difficult to resist the conclusion that there has been a 
amisearriage - of justice.- It was held in- Bray v: Ford?- that if there 
-bas.been misdirection, and the jury, under proper direction, might have return- 
ed a different verdict, there has been miscarriage of justice.. -That may be-too 
wide a proposition for this country in view of the statutory requirement of 
8, 587, if it be held to imply that a verdict is.vitiated by the misdirection irres- 
pective of the merits. But it seams to me to be essentially applicable to a oase 
like the present where it is found that the trial has been clearly prejudicial to 
the accused as to certain important mattera, I, therefore, agree that the verdict 
ofthe jury should be reversed and that there should be an order for retrial. ' 

3. I wish now to deal with certain other questions which were argued at 
the bar or arose for discussion. Theré are four stages of the proceedings from 
the time the Court is ready to commence the trial up to the empanelling of the 
jury. (1) The accused appears or is brought-before the Court; (2) the charge 
is read out and explained to the accused and he is asked if he is guilty or claims 
tó He tried; (8) -the accused makes his plea and if itis a plea of guilty, it is re- 
-corded;-and (4) if the accused refuses to, or does not plead guilty or if he 
claims to be tried, the Court proceeds to choose jurors to try the case. In case 
the Court thinks that the accused should be represented by counsel, he has to 
provide himself or be provided with counsel. It seems.to me that in such a case 
when the accused appears or is brought before:the Court for the purposes of 
8. 271 his counsel algo should be present and that the accused- must in such cases 
have sufficient opportunity to-consult his counsel. As to the second stage, 
namely, the reading out of the charge, its being explained-to the accused and 
the accused being asked if he pleads guilty or claims to be tried, the Court will 
ordinarily assume (in the absence of any indication to the contrary) that the 
accused is capable of understanding and taking part. in ita proceedings. if 
there be any doubt'on this point, the proceedings should be stopped till he 
becomes so capable and the accused may, be sent. for medical examination, if 
necessary. As to the third stage, the accused may adopt any of the following 
courses: (1) he may say that he claims to be tried, (2) he may say that he 
refuses to plead, (8) he may remain silent, (4) he may make a statement with- 
out expressly saying that he pleads guilty or claims to be tried or refuses to 
plead, (5) he may say that he is guilty but make such statement subject to 
certain reservations or ie may say that he is guilty of a lesser offence than the 
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one charged, and (6) be may say that he is guilty. Im cases (1) to (8), it is 
clear that the provisions of s. 272 will apply. In case (4) the accused may have 
to be questioned further, but if the result is the same as before, the answer 
should be treated as amounting to one of the pleas mentioned in s. 272, in most 
cages that he claims to be tried. In case (5) the actual words used should be 
taken down and the plea ought to be treated as amounting to ‘‘claims to be 
tried”. 

14. The sixth casa presents certain difficulties, Such a plea must be record- 
ed (sub-s. (2) of s. 271). If the accused makes a statement which prima facie 
amounts to an admission that he is guilty of the offence charged, before the 
question of its acceptance by the Court can arise the Court must ordinarily be 
satisfied that the statement has been made with full understanding of the plea 
and of the implications of the plea. For this purpose, in a suitable case (i.e. 
where any doubt arises on this point) the Court will further question the acous- 
ed and then decide whether the plea taken is a genuine plea; but in the majority 
of cases no doubt arises on the point and the Court would be justified in regard- 
ing such plea as genuine. There are, however, cases in which the Court will 
not act on such plea im any case, ie. irrespective of the question whether the 
accused has fully understood the charge and the implications of the plea, and 
hold it desirable to hold a trial by jury, exercising the discretion given to it 
by s. 271 (2) in favour of the accused. Such cases will include murder cases 
(Emperor v. Chinia! and Emperor v. Larmya Shiddappa®). In such eases 
it does not appear necessary that the Court should be strictly satisfied, even if 
some doubt appears, that the accused has taken the plea of guilty with full 
understanding and responsibility; and the mere recording by the Court of the 
words used by the accused as his plea should not be open to objection. In the 
present case T have no doubt (leaving aside for the moment the argument based 
on the absence of his counsel) that the learned Judge was right in recording 
the plea of guilty and in not convicting him on his plea. It seems clear ihat, 
following the usual practice, Lokur J. intended to proceed to the accused’s trial 
by jury as this was a murder case, and that no question arose at that stage, and 
he did not think it necessary to ascertain whether the plea had been taken with 
full understanding of the charge and of the responsibility assumed by the ac- 
cused in making the plea. 

15. The question has been raised whether it is necessary that the Couri 
should accept the plea before recording it. The word ‘‘accept’’, in connection 
with the accused’s plea, is nowhere to be found in the Code of Criminal Proce- 
dure, though it is an expression often used. It seams to me that it may have 
more than one meanings: (a) it may mean that the Court is satisfled that the 
plea has been properly and validly made, that is, with full understanding by 
the accused of the meaning and implications of the charge and of what he is. 
saying and the probable consequences thereof; or it may mean (b) that whe 
Court believes it to be a true statement; it may also mean (c) that the Court 
regards it as such’a statement that it would be entitled to act upon it, for in- 
stance, convict the accused. Of these possible meanings it seems to me that 
(c) is the correct one: acceptance is something more than belief that the plea 
has been properly made or is a true statement. It seems to me, however, that it 
is unnecessary in every case for the Court to accept the plea in order to be 
able to record it. 

16. There is a lacuna in the Code in that it does not say what the Court 
is to do when the accused has taken the plea of guilty and yet the Court does 
not wish to convict him thereon. There is a Calcutta case (Mahammad Yusuf 
v. Empcror?) where the accused was not convicted on his plea of guilty and 
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where Lort-Williams J. held that the Court might, after recording such plea, 
“in a suitable case, leave the matter there and discharge him’’. With respect, 
L do not think that this is a correct decision, and it seems to me that the prac- 
tiee ordinarily followed in such a case, namely, to treat the accused’s plea as if 
+t had been one of not guilty, seems to me to be correct; it seems to me obvious 
that the Legislature could not have intended that in such an event the accused 
should be discharged. 

17. In one part of his judgment my learned brother Rajadhyaksha has 
commented on the fact that the Clerk of the Crown, after the jury had been 
eampanelled in the present case, read out the charge and added the usual formula: 
“On this charge the prisoner at the bar has claimed to be tried. It is your 
duty to harken to the evidence and to return a true verdict”. Rajadhyaksha J. 
has also referred to the possibility that the Crown counsel, in opening his ‘case, 
might have mentioned the fact that the accused had pleaded guilty. As to the 
Clerk of the Crown’s formula, that, again, is not taken from the Code; it seems 
to have been adopted from the English practice. All that the Code says as to 
the step to be taken next after the jurors have been chosen is that ‘‘the prose- 
cutor shall open his case by reading from the Indian Penal Code or other law 
the description of the offence charged, and stating shortly by what evidence he 
expects to prove the guilt of the accused’’ (s. 286, sub-s. (1)). I would suggest 
that the Clerk of the Crown’s formula be changed to: ‘‘On this charge the 
prisoner at the bar is to be tried. ‘It is your duty,” ete. E do not think that it 
would be right for counsel for the Crown, in opening his case, to refer to the 
fact that the accused has pleaded guilty. The Court ought not, after it ‘has 
decided not to act upon the plea, to allow it to be proved that the accused plead- 
ed guilty, e.g. by examining a person who was present in Court at the time the 
plea was made; and if the plea could not thus be introduced into the evidence, 
a fortiori the Clerk of the Crown or Crown counsel cannot, in my opinion, be 
allowed to refer to it. 


18. Finally, I agree with my learned brother Rajadhyaksha that in the cases 
of accused persons charged with murder the plea should not be recorded on the 
opening day of the Seasions but only when the case comes up for trial, after he 
has had the benefit of the advice of his counsel (engaged either by himself or 
at Government expense). The present practice has no basis in the Code of 
Criminal Procedure and the suggested procedure will be more in consonance 
with the requirements of a judicial trial. I would go even further than my 
learned brother and suggest that such procedure should be adopted in all cases, 
Le. that the practice of recording pleas of accused persons on the opening day 
in cases which are not to be tried on that day should be abandoned altogether. 
If a certain period is to elapse before a particular trial can be commenced it is 
desirable even in cases other than cases of murder, that the accused should, if 
possible, be enabled to get legal advice before he makes his plea. 


RAJADAYAKSHA J. The appellant in this case was tried by Mr. Justice Lokur 
and a special jury on a charge of having committed the murder of his daughter 
Khatama on November 9, 1944, by intentionally causing her death. The jury 
unanimously brought in a verdict of guilty. The learned Judge, as he was 
bound to, accepted the verdict and sentenced the appellant to transportation for 
life. The deceased Khatuma was a young girl of fifteen or sixteen who was 
married to one Adam Ahmed. Khatuma attained puberty a short time before 
her death. The appellant had lost his wife several years ago and lived in Jaina- 
bai Building along with six or seven others. The appellant as also his compa- 
nions in the room were hawkers in cultured pearls. It was obviously undesirable 
to keep his daughter in a room which was inhabited by grown-up male persons, 
and the appellant therefore sent her to her aunt at Poona. He was, however, 
very anxious that she should live with her husband, and therefore asked his son- 
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in-law Adam Ahmed to make arrangements to get an independent room and 
stay with her. He therefore sent Adam Ahmed and his own brother Ahmed 
Allarakhia to Poona to bring Khatuma back to Bombay. She came back on 
November 8, but as his son-in-law was still unsuccessful in his quest for accommo- 
dation, the appellant prevailed upon one Suleman Usman, who was living in tbe’ 
neighbouring Jakaria Buildings, to keep the girl for a day or two. 
Accordingly she stayed at night in the house of Suleman Usman on November :8, 
1944. On November 9, at about 4-30 p.m. the appellant called his daughter 
Khatuma, ostensibly for the purpose of purchasing some clothes and 
garments for her. Within an hour thereafter, ie. at about 6 or 5-80 p.m 
the accused presented himself at the Pydhoni Police Station and made a certain 
statement. He was accordingly searched in the presence of the panchas, and 
in the left pocket of his coat a knife (Ex. A) was found on which, Sub-Inspector 
Chowdhari suspected that there was some blood. The offence was found to have 
been committed within the jurisdiction of the Dongri Police Station, and Sub- 
Inspector Chowdhari therefore telephoned to Deputy Inspector Scott informing 
him what had happened and stating that the accused had gone there and sur- 
rendered himself. Deputy Inspector Scott asked Chowdhari to take the accused 
to the scene of offence where he himself proceeded. The scene of offence was 
the room in the Jainabai Building where the appellant lived. On opening the 
room ‘the police and panchas found that the young girl Khatuma was lying 
on her back in a pool of blood with her hands by her sides and her body covered 
with a pink coloured shawl and a white burkka. The girl was found to have 
more than ten incised wounds on the several parts of her body. They also found 
on search an tjar lying near the scene. It was full of blood. A panchnama was’ 
drawn up, and the dead body was sent for post mortem examination. Accord- 
ing to the medical opinion, the death was due to shock and haemorrhage as.a 
result of multiple homicidal stab wounds. The doctor also expressed his opiniom 
that a knife like Ex. A which was found on the person of the accused. sould 
cause all the incised wounds mentioned in his deposition in examination-in-chief. 
Eventually the accused was put up for trial at the Third Criminal Sessions of 
1945 over which Mr. Justice Lokur presided. 

It is.the practice of this Court that when a new Criminal Sessions apenas: 
all the accused who are to stand their trial at that Sessions are brought and 
placed before the Judge and the charges against each accused are read over to 
him by the Clerk of the Crown and then the pleas of all the accused are. record- 
ed. When the case of the appellant was called up, the charge against him was 
read over to him and he pleaded guilty to the charge. Thereupon the learned 
Judge made an entry in the record in the following terms: ‘‘Pleads guilty, 
but he will be tried for murder’’. This plea was recorded on July 4, 1945. The 
case against the accused came up for trial on July 25, 1945. On that day a special 
jury was empanelled in view of the direction of the learned. Judge that the 
appellant should be tried, and then in accordance with the usual practice the 
Superintendent of the office of the Clerk of the Crown read over to the jury the 
charge against the accused and added as follows: ‘‘On that charge the prisoner 
in the dock has claimed to be tried. It is your duty to harken to the evidence 
and to return a true verdict’’. The prosecution counsel opened the case and 
a)l the evidence against the’ accused was recorded on the same day. After the 
recording of the evidence when the appellant was examined under s. 342 of the 
Criminal Procedure Code, he made the following statement: 

“ On that day I went to Suleman with whom I had kept my daughter. It was then 4-80 
p.m. I wanted to take her for buying some clothes for her. But when wo were about to 
leave some customers came to me to buy some pearls. I asked my daughter to wait for some 
time in the room and went out with the customers. I returned at 5-80 p.m. and when I entered 
the room, I was horrified to see that my daughter lay in the room with several injuries on her 
person. They were all bleeding. I was shocked and did not know what to do. A few minutes 
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later, it struck ms that I should report the incident to the police. I covered the body with a 
pink shawl. An tar was lying in the room, but, it does not belong to me. There was blood on 
the floor everywhere. I wiped some blood on the floor with the Yar and threw it aside. I 
closed the door and went straight to the Police Station to report the murder. The knife (Ex. A) 
was lying near my daughter's body. I took it with me to the Police Station and handed it 
‘over to the Police Officer there. The Polico Officer gave information to the Dongri Station 
and I was taken to my room.” i 


When asked as to why he did not raise an alarm as soon as he saw the dead 
body, he said: 

“ I was shocked at the sight and was stunned. It struck me that I should go to the 
Police Station. When I was taken to my room, panchnamas were made. I told the Police that 
the ijar was not mins.” 

_ When questioned as to why he had wiped the floor with the tjar, the accused 
said that the room was full of blood, that he did not wash his hands and that 
he did not soil his hands with the blood. Then the learned Judge asked as to why 
he had pleaded guilty when the charge was read out, and the appellant stated : 

“ My wife died several years ago. Now my only daughter has been murdered. After that 
I thought I could not live alone and felt tired of my life. So I made a false plea in the hope 
that I would be hanged and be free from my miserable life. In fact I did not Ml my daughter.” 
Then the appellant was further asked by the learned Judge as to whether he 
could give any reason why Sub-Inspector Chowdhari had arrested him if he 
had gone to the police station merely to lodge a complaint, and the accused 
replied: ‘‘Beeaugse when I handed over the knife to him, he must have mis- 
understood me’’. 

The learned Judge summed up the case to the jury. As regards his ques- 
tion to the accused as to why he had pleaded guilty and the accused’s reply 
thereto, the learned Judge gave the following directions to the jury: 

“ At this stage I must refer you to a question put by me to the accused as to why he 
pleaded guilty. In fact it was only for myself that I wanted to be satisfied why he ploaded 
guilty. I did not accept his plea and the plea is not before you. The plea was taken before you 
were empenelied. So you are supposed not to know that he pleaded guilty......... «. Similarty you 
have to ignore the plea of guilty. because it was not in the course of this trial. “Tho trial really 
commences after the plea is taken, and you have to come to the conclusion on the evidence 
taken during the trial. “Section 271 of the Criminal Procedure Code which deals with the trial 
in Sessions Courts says that if the accused pleads guilty, the plea shall be recorded and he may 
be convicted thereon. The plea must be recorded, no doubt, but it is optional for the Court 
either to acospt the plea and convict him or order a trial, and as a matter of practice Judges 
prefer not to accept the plea of guilty in a murder:case which involves sentence of death, 
because they want to know the circumstances under which the murder was committed and 
whether the acoused really understood what he was saying and whether he really wanted to 
plead guilty. In these ciréumstances I put to him a question to know why he pleaded guilty, 
and ho said that he had lost his wife, now he has lost his only daughter, he is left without any 
kith and kin, he wanted to die, and therefore he hoped that if he pleaded guilty: he would be 
hanged. Hiit L eiaa to, baie biin an his plo, aad ceed, his telal. That is the first 
circumstance which ought not to be given any weight.” 

the statement of Deputy Inspector Scott that the accused had sur- 
rendered himself, the learned Judge stated as follows: 

“ There is a suggestion in the statement of Mr. Scott that the accused surrendered himself. 
In other words, the accused pleaded guilty and said to Mr. Chowdharl, ‘please arrest me’. 
There also the same difficulty arises. Under s. 25 of the Indian Evidence Act, a statement 
made to a Police Officer cannot be taken into consideration. I will jast read out that section 
to you; it mys: ‘No confession made to a polloe officer shall be proved as against a person 
acoused of any offence.’ Bo even if he made a confession before Mr. Chowdheri and sid 
‘Arrest me’ and surrendered himself, still that statement cannot be taken into consideration 
by you, and you have to ignore that.” 

The learned Judge then commented on the varions circumstances both m favour 
and against the accused. There was no. direct evidence of.murder, and the 
case rested entirely on circumstantial evidence. These circumstance both for 
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and against the accused have been summed up in the following paragraph in 
the learned Judge’s charge to the jury: 

i Yot his conduct does mise ‘a good deal of suspicion, namely, his silence when he saw 
her lying dead in a pool of blood, his not calling the neighbours to his help, his wiping the 
floor with the dar, whether his own or somebody else’s, his picking up the knife and keeping, 
it, and his going to the Police Station to give information, in such a way that Mr. Chowdhari 
thought that he had surrendered himself. Aguinst these circumstances you have to take into 
account the fact that be had no reason to murder, that his clothes wore not stained with 
blood, his hands were not stained with blood and he voluntarily went to the Police Station to 
give information. He did not try to abscond and he says that he was so shocked that he did 
not know what to do, and the only idea that struck him was to go to the Police Station and 
gtve information” 


After the learned Judge’s charge to the jury, the jury brought in a unanimous 
verdict that the accused was guilty of murder, and the learned Judge thereupon 
sentenced him to transportation for life. 

This appeal has been filed under the new s. 411A, which was added to the 
Criminal Procedure Code by Act XXVI of 1948, under which by leave of the 
appellate Court or upon a certificate of the Judge who tried the case that it was 
a fit case for'appeal, an appeal lies to the High Court against the conviction on 
auy ground of appeal which involves a matter of fact only or a matter of mixed 
law and fact or any other ground which appears to the appellate Court to be a 
sufficient ground of appeal. It was contended by Mr. Rege, the learned counsel 
for the appellant, that we should interfere even on questions of fact, and he sub- 
mitted that the verdict of the jury was perverse. But the powers of this Court 
in this regard under s. 4114 of the Code have been defined in a recent full 
bench case of this Court in Government of Bombay v. Fernandez’, where it 
has been held as follows: 


“The general considerations on which a High Court has to act in a oase under s. 411A of 
the Criminal Procedure Code, 1898, are practically the same as those under s. 807 of the Code. 

Whether the High Court has power, under s. 807 of the Criminal Procedure Code, 1898, to 
go into facts in trials by jury in the mofussil, tt is the settled practice to give due weight to 
the verdict of the jury and to limit its interference to cases where the vordict appears to be 
manifestly wrong or unreasonable. 

The above practice should be followed with greater reason in the case of verdicts of jury 
in the High Court itself where the Jurors are expected to be more intelligent and experiénoed 
in the ways of the world and have also the benefit of the summing-up of the case by a Judge 
of the High Court. Simply because extraordinary power has been given to the High Court 
for the first time (1948) by s. 411A of the Code, it does not necessarily follow that the Legisla- 
ture intended that it would be exercised in every case in disregard of the well recognised 
principles applying to all trials by jury. 

So long es the jury remained the sole arbiter of the facts of the trial and the Judge is 
bound by. the unanimous verdict of the jury, the appeal Court, acing under s. 411A of the 
Code, ought to give due weight to the verdict. 

Where the presiding Judge gives a certificate of appeal, due regard must be given to his 
implied opinion that the verdict is wrong ;-but even then the test for interference remains the 
same as in a case under s. 807. Tho new powers with which the High Courts are invested are 
to bo exercised with the double object of preventing failure of justice in trials by jury and at 
the same time preventing such trials themselves from being reduced to a state of mockery. 

Althcugh the power of interference given by s. 411A is very wide, it does not necessarily 
follow that the High Court is bound to exercise it indiscriminately in every case. In a cast 
where the verdict of jury is based mostly on appreciation of oral evidence, the appellate Court 
would be slow to interfere when the jury has unanimously disbelisved the witnesses whose 
testimony is not beyond criticism. 

It us well settled that where two views are possible on the evidence, and the jury has taken 
one of such views, the High Court will not interfere with the verdict even though it may have 
itself preferred to take the other view. 

Under s. 411A of the Criminal Procedure Code leave or certificate to appeal should be 
granted only: when it is thought thet had the verditt been given by a mofussil jury, it would 
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‘have been a fit:oase for a sugcessful reference to the- High Court under s. 807, and not merely 
because on the evidence it is possible to take a view | different from that taken by the jury.” 
Bearing these principles in mind, in my opinion it is impossible to say in the 
present case that the verdict of the jury was perverse. There were several cir- 
aumstantes against the accused, particularly his silence after he had seen that 
hig daughter had been brutally murdered, his refusal to call in neighbours to 
witness the misfortune which had befallen him, his taking the sjar and wiping 
the floor with it, the careful manner in which the body of his deceased, daughter 
was. kepi covered with a shawl and burkha ds if in preparation for a funeral, 
his picking up the knife and his going to give information to the police in such 
a way that the Sub-Inspector Mr. Chowdhari thought that the accused had 
surrendered himself. There were also some circumstances in‘his favour such 
as the absence of any apparent motive and his clothes and hands not being 
rtained with blood. There was also the fact that the knife which he produced 
‘has not been certified to be stained with any blood. Even if it was possible for 
us to take a view different from that taken by the jury, it would not be right, 
in view of the principles enunciated by the full bench, for us to interfere and 
to set aside the unanimous verdict of the jury. 

But then it was argued by Mr. Rege that s. 411A of the Criminal Procedure 
Code also enables us to interfere in appeal on any ground which appears to us 
to be a sufficient ground of appeal. This point has not been mentioned in the 
nemo of appeal, but as it was merely a formal matter, we permitted the learned 
counsel to add this to his grounds of appeal In elaboration of this contentivn, 
the learned counsel raised three points. Firstly, he contended that the learned 
Judge was wrong in putting a question to the accused as to why he—the ap- 
pellant—had pleaded guilty and had thus prominently brought before the 
jury a plea of which they were till then not aware. His argument was that the 
plea had not been properly recorded and no question should have been put to 
the accused as to why he had pleaded guilty. His second contention was that 
the learned Judge was wrong in putting it to the jury that the accused had 
surrendered himself and had in effect stated ‘‘I have committed the offance, 
please arrest me’’, And lastly the learned counsel argued that the failure of 
the accused to raise an alarm and to call the neighbours to see what had bap- 
pened should not have been described by the learned Judge to the jury as 
suggesting that the accused himself had committed the offence and had gone 
to give information to the police. 

As regards the first contention the argument appears to be this. The plea 
made by the accused on the opening of the Sessions was not properly before 
the jury, as it was recorded before the jury was empanelled and the trial began. 
The learned Judge should not, under s. 342 of the Criminal Procedure Code, 
have asked the accused as to why he had pleaded guilty, because under that 
section the accused can be called upon only to explain the circumstances which 
appear in the evidence against him at the trial. As the trial began after the 
jury was empanelled, no question should have been asked to the accused with 
reference to a plea which was recorded before the trial began. This argument 
raises immediately the question as to the manner of recording pleas and as to 
whether, when the plea is properly recorded, it can or cannot be brought to the 
notice of the jury. In other words, is it the law that the jury are not supposed 
or entitled to know what the plea of the accused is? As I have stated above, 
the practice in this High Court, following presumably the practice in English 
Courts, is to place before the Judge all the accused who are to be put up for 
‘trial before the Sessions of Oyer and Terminer and general gaol delivery. 
When the accused in each case is called up, the charge against him is read and 
explained to him and his plea is recorded. It is again the practice in this 
‘Court that, at that stage, the accused in murder cases are not represented by a 
connsel at Government expense even though they may not have engaged counsel 
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privately. The taking of the plea of the accused is obviously the most crucial 
part of the proceedings against him, and if the. accused are entitled to the 
assistance of a counsel at Government expense, it is obvious that they must 
receive that assistance before the plea is taken. Tt is true that in most casos- 
the accased pleads not guilty, but in those rare cases where the accused does 
plead guilty, it is necessary for the Court to make sure that the accused under- 
stands the plea, and’ that he has properly been advised by his counsel before 
that plea is made by the accused. In England when the accused pleads guilty, 
the Judge satisfies himself that the prisoner understands what exactly he is 
pleading to and what the consequences of that plea may be. He further ques- - 
tions the counsel whether he has satisfied himself that the prisoner understands 
the implications of the plea and is not pleading guilty for any ulterior motive 
such as to protect some other person. In accordance with the practice followed 
in this Court it is impossible for the Judge to take all these precautions and it 
is very desirable that the practice should be altered. There is no provision in 
the Criminal Procedure Code which requires that the pleas of all the accused 
who are to be tried at a particular Sessions should be recorded on the opening 
day. There is no reason why in the case of accused charged with the capital 
offence the pleas should not be recorded when the actual case comes up for trial.. 
By that time the accused has the benefit of being advised by his private counsel 
or by the counsel engaged at Government expense, and if under those cireum- 
stances the accused chooses to put up a plea of guilty, it is possible for the Judge 
to satisfy himself, before accepting the plea, by putting the necessary questions 
. to the accused and to his counsel. This procedure would also do away with 
the difficulty which has arisen in this case by reason of the plea being recorded 
on one day and the trial commencing three weeks afterwards when the accused. 
completely went back on his plea. 


When the plea of the accused was taken in the present case, the only record 
of what occurred then is in these words: ‘‘Pleads guilty, but he will be tried! 
for murder”. Under s. 271 of the Criminal Procedure Code, when the Court: 
is ready to commence the trial, the accused shall appear or be brought before: 
it, and the charge shall be read out and explained to him and he shall be asked 
whether he is guilty of the offence charged with or claims to be tried. If the 
accused pleads guilty, the plea shall be recorded and he may be convicted therc- 
on. Whether the accused has really pleaded guilty or not must be ascertained’ 
by recording his statement. Mere utterance of the word ‘‘guilty’’ by the ac- 
caused should not, in my opinion, be regarded as a plea of guilty which the Court 
is bound to record (Qtusen Empress v. Dhiyan Singh’). It is desirable to record 

- a complete statement of the accused to find out what he exactly means by plead- 
ing guilty (Emperor v. Sursing®). Such a statement may disclose that ‘the 
accused admits having beaten the deceased but does not admit that he had the 
intention of killing the deceased or of causing such bodily injury as was likely 
to cause death (Queen-Empress v. Sakharam Ramp%); or the accused may 
state that although he gave the fatal blow, he acted under a grave and sudden 
provocation. Jn such cases the proper plea to enter would be the plea of not 
guilty, i.e. the accused claims fo be tried,,in which case the accused can pro- 
perly be tried under s, 272 of the Criminal Procedure Code. On the other hand, 
the statement made by the accused may disclose that the accused fully under- 
stands what he is stating, but gives no explanation as to how and why he com- 
mitted the particular offence. In such a case the plea of the accused has to be 
recorded and then it is for the Judge to decide whether he should convict the 
accused thereupon. In Emperor v. Chinia Jenkins C.J. observed that ‘‘that 
it was not in accordance with the usual practice to accept a plea of guilty in a. 
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case where the natural consequence would be a sentence of death.” Following: 
this case, a plea of guilty was not accepted in Emperor v. Larmya Sheddappa'. 
In that case also the Sessions Judge of Dharwar was satisfied that the accused 
understood the nature of the charge against him, and the consequences of his- 
plea. But even so, the High Court directed that the accused should be tried 
notwithstanding his plea of guilty, firstly, in order to ascertain what sentence 
should be imposed even assuming that the accused was guilty, and, secondly, for 
the purpose of ascertaining whether the accused was of unsound mind at the 
time when he committed the offence., But Batchelor J. observed (p. 357): 

“It may be that there are cases of y.arder where the circumstances would be so clear 
that a Bench of this Court would b’ve no difficulty in confirming the capital sentence on 
tbe accosed’s mere plea of guilty.” 

Although therefore there is nothing in law to prevent a plea of guilty made- 
by an accused being accepted when arraigned on a charge of murder, it ia deeir- 
able to proceed with the trial, especially in cases where the accused has not made 
a full statement, but has merely pleaded guilty even though he has put forward 
that plea with full knowledge of the implications of such a plea. This is all 
the more necessary where, under the present practice, a plea is recorded with- 
out the accused having at the time of making such plea the advantage of consulta- 
tions with the counsel either engaged by himself or provided at the Government 
expense. In the case of Lahori v. Emperor? the Allahabad High Court 
directed the trial of the accused even though the accused had pleaded guilty 
stating that he had killed the woman with a chopper which he produced, and 
that the reason for the killing was jealousy. The High Court directed that 
the safer and better course would be to direct the Sessions Judge to put up the 
accused for trial again, to take his plea, and whether that he be guilty or not 
guilty, to hear the whole of the evidence im relation to the case. In Hasaruddin 
HMohommad v. Emperor? it was held that— 

“Section #71, though it directs that the plea shall be recorded, does not direct that the 
acoused shall bo convicted thereon, but only that he may be so convicted. It is left to the 
discretion of the presiding Judge in cach particular caso to detetmine whether in spite of the 
plee it ts or is nob desirable to enter upon the evidence.” 

In Achar, Sanghar v. Emperor* the Court of the Judicial Commissioner held 
that— 

. “Under s. 931 if an accused person pleads guilty he may be convicted upon his plea. 
But there are cases in which this course is not advisable. Evidenca should be ake where 
the crimo on the face of it appeara to have been murder. K 
Where therefore the accused pleads guilty, and the Judge is satisfied that the 
accused understands fully the implications of his plea, then the plea must be 
recorded. After recording the plea, it is open to the Judge either to convict or 
not to convict the accused upon that plea; and as a matter of practice it is desir- 
able to proceed with the trial as if the plea was one of not guilty, lest the evi- 
dence may disclose that the facts proved do not, in law, constitute an offeuce 
of murder but some lesser offence. ` But, in such cases, the plea remains a plea 
of guilty, and the trial proceeds for the purpose of ascertaining the circumstances 
which had resulted in the death and to find out whether the accused can, in law, 
be said to have committed murder. 

“The difficulty in the way of this procedure i is created by the wording of s. 272 
of the Criminal Procedure Code, which says that if the accused refused to or 
does not plead or if he claims to be tried, the Court shall proceed to choose jurors 
or assessors as hereinafter directed and to try the case. There is an obvious 
lacuna in this section, for it does not cover a case where the accused pleada 
guilty, and the Court in exercise of the discretion conferred upon it under 
8. 271 (2) does not convict him thereon. This was pointed out by the Caleutta 
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High Court in Mahammad Yusuf v. Emperor’. At p. 1219 Lort-Williams J. 
observes : 

`" When the charge is read out to him, the accused has three courses offered to him. He 
may plead guilty, or he may remain silent, or he may claim to be tried. The plea of ‘ not 
guilty ’ is not recognised by the Code. It is only when he remains silent, or when he claims toe 
be tried, that the Court can proceed to empanel a jury and try the case. The issue between 
him and the Crown has then and not till then been joined, and tt is that issue which the fury 
have to try. It is true that section 271 seems to give the Judge a discretion, when the accused 
pleads guilty, to accept the plea or not. But if the plea be not accepted there seems to be no 
senso in recording it...and if it be not accepted, there is no provision in the Code for proceed- 
ing with the trial, because section 272 does not apply where the accused has pleaded guilty. 

Section 271 seems to mean that where the accused pleads guilty, the Court need not 
necessarily record a conviction against him—his plea shall be recorded, and, in a suitable case, 
the Court may leave the matter there and discharge him. In our opinion, he cannot be tried. 

In England, where the Court does not think it expedient, in the interest of the accused, to 
convict him upon his own confession, for example, where the charge is one of murder, the usual 
procedure is to advise him to withdraw his plea of guilty and to plead not guilty. . . But where 
he refuses to do this he cannot be tried.” 

With very great respect to the learned Judge, I cannot see what alternative 
there is except to try the accused, when he has pleaded guilty and the Court—as 
it is entitled to do—declines to convict him on his plea of guilty. On the other 
hand, the Chief Court of Oudh has held that ‘‘Where the plea of guilty is record- 
ed and is not accepted by the Judge, the only course open to the Court is to 
proceed to try him.” (Keshao Singh v. Emperor?). Other Courts have also 
held that the accused may be treated in such cases as if he had pleaded not 
guilty and the trial may be proceeded with in the ordinary way (Surjan Singh 
v. Emperor’, Queen Empress v. Chinna Pavucht* and Hasaruddin Mohommad 
v. Emperor®). 


Then the argument of the learned counsel was that the learned trial Judge 
was wrong in bringing to the notice of the jury by means of questioning the 
accused the fact that he had pleaded guilty to the charge. In my opinion, 
this contention must be accepted, but not for the reason urged in the course of 
the argument. I am not prepared to say that a plea, properly recorded, cannot 
be brought to the notice of the jury. The plea of guilty made by the accused 
which has to be recorded under the law, and any statement that may be made 
in explanation of the plea, remain part of the record, and merely because the 
learned Judge has directed that the trial should proceed, it does not mean that 
the plea and the statement are completely obliterated from the record. In 
Hasaruddin Hohommad v. Emperor the Calcutta High Court, following the 
decision of this Court in Emperor v. Chinia and Emperor v. Lazmya Shtddappu 
and Queen-Empress v. Bhadu®, held that— 

“The trial of the acoused person does not necessarily end if he pleads guilty but 
evidence may and should be taken in cases of murder as if the plea had been one of not guilty 
and case decided upon the whole of the evidence including the accused's plea. It is not in 
accordance with the usual practice to accept a plea of guilty in a case where the natural 
sequence would be a sentence of death.” 

The plea of guilty is an admission by the accused that he committed the act 
which resulted in the death, but whether in law the act does amount to murder 
or not still remains to be decided. It is only for the purpose of ascertaining 
whether in law the act amounts to murder and what sentence should be imposed 
that the trial proceeds. It is for this reason that when the plea of guilty is 
made by the accused, the accused should be examined in some detail. If there- 
fore the purpose of the trial after the plea of guilty is recorded and not accept- 
ed by the Judge is to see whether the facts do, in law, amount to an offence of 
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murder or any lesser offence or any offence at all, then there would appear to 
bo no objection to the plea of the accused being mentioned before the jury 
although the plea is recorded before the jury was empanelled. After the jury 
is empanelled, the Clerk of the Crown reads the charge and in usual cases where 
tke plea is of not guilty he proceeds to say: 

“On this charge the prisoner at the ber has claimed to be tried. It is yont duty to 
harken to the evidence and to return a true verdict.” 
fn the case before us that routine formula was used but the correct formula - 
should have been: 

“The prisoner at the ber has pleaded guilty to the charge but His Lordship has not 
accepted the plea and has directed that the trial should proceed. It is therefore your duty to 
harken to the evidence and to return a true verdict.” 

If this formula, which is after all a correct statement of facts, had been used, 
it does not seem to me that any objection could possibly have bean taken, and 
the jury would have come to know what the plea of the accused was. Again, if 
the Crown counsel in opening the case were to mention the fact that the accused 
had pleaded guilty, but that the Judge had ordered the trial to proceed, it does 
not appear that any objection could have been taken. The Crown counsel could 
not at that stage know that after the evidence was recorded the accused was likely 
to go back on his earlier statement. In such a case the counsel for the defence 
should, before the trial begins, formally bring to the potice of the Judge that 
the accused withdraws his original plea of guilty and claims to be tried. In 
that event, those circumstances could also be brought to the notice of the jury. 
Tt is true that certain facta though known to the Judge are not brought to the 
notice of the jury, such aa, for instance, the previous convictions of the accused. 
But that is for the reason that the previous convictions have no bearing on the 
guilt or otherwise of the accused in respect of the offence to be tried, and the 
fact is scrupulously kept out of the knowledge of the jury so that’the accused 
may have a fair trial. Similarly, when the question of the admisnibility of a 
confession is discussed, it is usually done by asking the jury to retire. That ts 
also because the jury should not come to know anything which is not admissible 
in evidence and which may prejudice the minds of the jury. But a plea made 
by the accused in open Court before the Judge at the commencement of the 
Sessions does not stand on the same footing. After all such a statement cannot 
stand in a worse position than a confession made by the accused himself before 
a Magistrate under s. 164 of the Criminal Procedure Code or a statement by the 
accused admitting his guilt in the Court of the committing Magistrate. The 
plea made by the accused at the commencement of the Sessions is made to the 
Judge in open Court. I cannot see that there is any provision in law or any 
justification in logic for preventing such a plea being mentioned before the 
jury. Such a plea could not be effaced from the record and in reality forms 
part of the record. In my opinion, therefore, if the learned Judge in this case 
had recorded the plea of the accused and recorded the statement of the accused 
at that time to find out whether he had really understood the nature of the 
plea, then in my opinion there was no objection whatever to the learned Judge 
putting a question to the accused as to why he had pleaded guilty at the com- 
mencement of the Sessions, As a matter of fact, such a question gave an op- 
portunity to the accused to remove any possible prejudice that may have been 
caused in the jury’s mind by their having come to know that he had once 
pleaded guilty. As the practice of the High Court is at present, all the pleas 
are recorded not only in open Court but in the presence of all the jurors who 
are likely to be summoned for the purpose of trial during the Sessions. That 
is algo the practice in the mofuasil. The plea of guilty is such an unusual event 
that it is not unlikely that some at least of the jurors may have come to know 
that such a plea has been recorded. As it happens in the present case, the vic- 
tim was an unfortunate girl of whose existence none of the jury were probably 
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aware. But if the victim had been a well-known person, the fact that the ac- 
cused pleaded guilty to the charge would have been immediately noted by all 
the jurors and probably widely publicised in the next day’s papers. In such a 
case again, the learned Judge would probably be acting in the interest of the 
accused in -putting the question to him in the manner the learned Judge did 
in ihis case. The answer given by the accused could well have been that he 
was not fully aware of the implications of the charge and the plea which he 
made, and that he did so without the advice of his counsel. But the answer given 
‘by the accused in the present case does show that he was fully aware of the 
eharge and of the implications arising from his plea of guilty, because he said 
that he was tired of his life and wanted to be hanged. In my opinion, therefore, 
the learned Judge was not wrong in putting the question which he did to the 
accused, if the plea of guilty had been recorded in the manner in which it should 
haye been. The learned counsel for the appellant, Mr. Rege, alero conceded in 
the end that if the plea of guilty had been recorded after the Judge had satisfied 
himself that the accused fully understood the implications of it, then there was 
no objection to the accused being asked as to why he made that plea at the com- 
mencement of the Seasions. But, as in this case, there is nothing on record to 
show that the learned Judge satisfied himself that the plea of guilty was made 
by the accused after the charge had been fully explained to him and the accused 
understood the implications of the charge, such a plea should not, in my opinion, 
have been brought to the notice of the jury by putting a question which the 
learned Judge did; because in reality there was no proper plea of guilty return- 
ed by the accused on record. As the case was so evenly balanced, depending as 
it did purely on circumstantial evidence, it is not unlikely that the jury were 
influenced by the fact that the accused had once pleaded guilty to the charge. 
For this reason I think the conviction of the accused should be set aside and the 
accused should be directed to be re-tried after recording a proper plea by the 
accused. i 
_ I do not think there 4 is much subatance in the other two arguments advanced 
by Mr. Rege. Although Mr. Chowdhari does not state that the accused surren- 
-dered himself, it does appear from the evidence of Mr. Scott that Mr. Chowdhari 
telephoned that the accused had gone there and surrendered himself. But even 
- assuming that the Judge was wrong in using the word ‘‘surrendered”’ in con- 
nection with the apprehension of the accused at the police station, the fact that 
in consequence of the statement he was searched and arrested cannot be contro- 
verted. The actual words used by the accused could not be brought on record 
as the learned Judge rightly points out in his charge to the jury. It was argucd 
that the accused may have been arrested on suspicion. But there is no such sug- 
gestion made in the cross-examination of either Mr. Chowdhari or Mr. Scott 
and the jury were entitled to draw an inference, if they so chose, that the 
accused had surrendered himself. But it would have been desirable if the 
‘learned Judge had also brought to the notice of the jury that the fact of the 
arrest of the accused following upon the information given by him may also be 
-attributed to the suspicion which the police may have entertained by his pre- 
-santing the knife with which the offence is said to have been committed. 

Nor do I think that the learned Judge was wrong in expressing his own opi- 
nion to the jury that the fact that the accused did not raise an alarm or call 
the neighbours suggested that he had committed the offence and had gone to 
give information to the police. That is merely an expression of the opinion of 
the learned Judge which he is entitled to do under the law, and he had in-the 

- earlier part of his summing-up warned the jury that they were the masters of 
: facts and were not bound by any expression of his opinion. 
I therefore agree with the order proposed by His Lordship the Chief Justice. 
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CRIMINAL APPELLATE. 


Before Sir Leonard Stone, Ki., Chief Justice, and Mr. Justice Dist. 
. EMPEROR v. AMRIT BANASPATI CO., LTD.* 
Defence of India Rules, 1939, r. 81(4)—Notifcation issued wnder—‘Dispose of,” meaning 
Emergency 4 


dseued under r. 81(4) of the Defence of India Rules, 1939, do not mean a technical transfer of 
the property in stocks of groundnuts, but mean thelr preservation from the paint of view that 
they be not got rid of. 

Hence, a merchant, who has got stocks of groundnuts, and who under a licence to crush 
-a mmaller quantity of groundnuts crushes a much larger quantity of the commodity, is guilty of 
having ‘‘disposed of” the excess quantity so crushed within the meaning of the notification. 

In India, where emergency legislation is in English, it is essential that it should be clear 
rand unambiguots in its terms, since many persons who are governed by it do not understand 
or do not understand perfectly the English language, and it should be particularly so where no . 
official translation into the vernacular is made. In cases falling under the penal provisions of 
such legislation the accused are entitled to some indulgence and sympathy. ` 

On May 21, 1948, the Government of Bombay issued Notification No. 48-IV, 
under r. 81(4) of the Defence of India Rules, 1939, freezing stocks of ground- 
nuts in excess of five Bengal maunds in quantity. 

Accused No. 1, Amrit Banaspati Co.,; Ltd., held stocks of groundnuts and had 
algo a factory at Wadi Bunder in Bombay for crushing groundnuts and manu- 
facturing vegetable products from the oil extracted from the nuts, Bidhanath 
Dixit (accused No. 2) was the manager of the company in Bombay. 

In the month of March-1945, accused No. had E EE PET, 
17388 bags of groundnuts. On March 14; 1945, accused No. 1 obtained from 
T Government of Bombay a release order to crush 3200 bags of groundnuts. 

t ran:— 
“In exorcise of the powers conferred by sub-r.(2) of r. 81 of the Defence of India Rules 
and notwithstanding anything contained in Government Notification, Finance 
(Supply) No. 48-IV, dated the 21st May 1943, the Government of Bombay ts hereby pleased 
to permit Messrs. Amrit Vanaspeti Co., Ltd, Wad! Bunder Road, Masagaon, Bombey, to use 
-3200 bags of groundnuts in seeds for crushing against their own stock for the month of 
March 1065.” ‘ 

Under the cover of the permit accused No. 1 crushed, in its own factory, 15795 
bags of groundnuts, leaving a balance of 1593 bags in stock. In effect, accused 
No. 1 crushed 12595 bags of groundnuts in excess of the permit granted to it. 

On the above facts the accused were convicted of having ‘‘disposed of” 12595 
‘bags of groundnuts in breach of the notification read with rr. 81(4), 121 and 
122, of the Defence of India Rules, and accused No. 1 was sentenced to pay a fine 
‘of Rs. 10,000, and accused No. 2 was directed to pay a fine of Ra. 1,000. 

Both the accused appealed to the High Court. 
| G:N. Thakor and Y. B. Rege, with Craigie, Blunt & Carce, for the appellants. 

C. K: Daphtary, Advocate General, with S. G. Patwardhan, Government 
Pleader, for the Crown. 


Stonz C.J. This is an appeal from a judgment of the learned Presidency 
Magistrate, Second Additional Court, Mazagaon, delivered on February 27, 
1946, whereby he convicted both the appellants of an offence under one of the 
notifications with regard to supplies made under r. 81(4) of the Defence of India 
Rules, 1939, and he imposed a fine on appellant No. 1, which is a company, of 
Rs. 10,000 and on appellant No. 2, who is the branch manager of the company 
in Bombay, of Rs. 1,000 and in default two months’ simple imprisonment. 

bd A recorded R. 8. 

Decided, July AA 1946. Gorton! Roped “ie d by | a alh ered Magis- 


No. 192 of 1946 trate, Second Court, Maragaon, 
-428 of 1946), fray a and o Bombay. 
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The question involved is an extremely short one, though it is by no means 
free from difficulty. . The notification which it is alleged has been infringed is 
dated May 21, 1943, and it bears the No. 48-IV, and it is in these terms: 

“In exercise of the powers conferred by sub-r.(2) of r. 81 of the Defence of India Rules, the 
Government of Bombay is pleased to direct that no person holding on his own account, or op 
account of, or in partnership with any other person, any stocks of groundnuts (in shell) and 
groundnut seeds exceeding 5 Bengal Maunds in quantity at any godown or other place of 
storage in the City of Bombay or in the Bombey Suburban District, shall remove from the 
said godown or place or dispose of the said stocks or any portion thereof, without the written 
permission of the Government of Bombay.” 

What happened was that in the month of March, 1945, this company, which 
held large stocks of groundnuts, having got a permit, to which I will presently 
‘ refer, to crush 3,200 bags of groundnuts, in fact crushed an additional 12,595 
bags, and it is alleged thereby committed an offence under this notification. 

Now the effect of crushing groundnuts is to separate the oil from the solid 
matter and it resulta in two commodities with no residual waste, that is to say 
` oil and what are known as ‘‘seed cakes.’’ It is alleged by the learned Advocate ' 
General on behalf of Government that the appellant thereby ‘‘disposed of” 
these 12,595 bags of groundnuts. We have had the advantage of an extremely 
able argument on both sides during the course of which we have been referred 
to various dictionary meanings of the expression ‘‘dispose of’’, from which it 
appears that the primary meaning is ‘‘to alienate’’, ‘‘to sell’’’ or ‘‘to tranafer’’, 
whereas the secondary meaning of ‘‘dispose of’’ is ‘‘to get rid of’ or ‘‘to part 
with’’, in the sense of bringing something to an end or causing it to cease to 
exist. 

Quite clearly if the words in this notiflaction are to be construed in the sense 
of their primary meaning ‘‘to alienate’ or ‘‘to sell’’ or “‘to transfer”, no 
offence has been committed; on the other hand, if they are to be construed in 
the sense of ‘‘getting rid of’’, then it could not be said that the appellants, after 
they had crushed these 12,595 bags, still had in stock 12,595 bags of ground- 
nuts in shell. 

Dealing with the construction of emergency legislation, Viscount Maughan in 
the well known case of Liverstdge v. Sir John Anderson’, said this (p. 219): 

“My Lords, I think we should approach the construction of reg. 18B of the Defence 
(General) Regulations without any general presumption as to its meaning exoept the universal 
presumption, appHoable to Orders in Counci and other like instruments, that, if there is a 
reasonable doubt as to the meaning of the words used, we should prefer a construction which 
will carry into effect the plein intention of those responsible for the Order in Council rather 
than which will defeat that intention.” 

Applying that principle to this case, the question must be asked, what was 
the intention of Government in passing this regulation? The Notification has 
no preamble and on its face the only indication of any intention is to be found 
in the fact that it is made under r. 81(2) of the Defence of India Rules. Turn- 
ing to that sub-rule it is to be found that the only sub-heading under which it 
would have been made is that which provides for the making of orders and 
rules in order to maintain supplies essential to the life of the community, and 
so it must be presumed that that was the intention in passing this notification. 
That being so, it lends support to the view that the words ‘‘dispose of’’ do not 
mean a technical transfer of the property in these stocks of groundùuts but 
mean. their preservation from the point of view that they be not got rid of, and 
accordingly we give to the expression ‘‘dispose of’? its secondary meaning, 
with the result that in our opinion an offence has been committed and: the con- 
viction must be upheld. 

But before considering the question of sentence we desire to add that in this 
country, where emergency legislation is in English, it is essential that it should 
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be clear and unambiguous in its terms, since many persons who are governed by 
it do not understand or do not understand perfectly, the English language and 
no official translation into the vernacular is now made. So that the merchant 
who has to know what he may do and what he may not do must rely on some 
free and unofficial translation of a penal notification made under the Defence 
of India Rules. In this respect we feel that the appellants are entitled to some 
indulgence and sympathy. 

On the other hand, the learned Advocate General has drawn our attention 
to a license dated March 14, 1945, which was made under this very notification 
and which empowers the appellant company to crush 3,200 bags of groundnuts 
in seed during the month of March 1945, and it is said that as the appellants 
sought this permission under this notification, they must have realised that it - 
would be an offence to act without such a license. But Mr. Thakore on behalf 
ef the appellants points out that the appellant company is a Government Con- 
tractor and that all business men or merchants to whom Government send *‘B’’ 
forms in order to get a license are prepared to comply with them because it is 
the easiest way of getting on with their business, and be it observed that the 
form of license itself does not follow the wording of the notification. It reads 
that ‘‘Government of Bombay is-hereby pleased to permit’’ and then is set out 
the name of the appellant company “‘to use 3,200 bags of groundnuts for erush- 
ing”. There is nothing in the notification about user, ` 

Having taken all these circumstances into consideration and being of the 
opinion as we are that the words in the notification are extremely ambiguous, 
though we have put the construction upon them which I have stated, and further 
considering the fact that there is no suggestion that gny unlawful profit or any 
black marketing has been committed in this particular case, we are of opinion 
that the offence can be treated as being one of a technical nature and therefore 
we take the view that the fines must be reduced. 

Accordingly in the case of the appellant company we reduce the fine from 
Re. 10,000 to Rs. 1,000 and-in the case of the personal appellant wè reduce the 
fine from Re. 1,000 to Ra. 100. In the review for enhancement of sentence the 
rule is discharged. The balance of fines, if paid, will be refunded. . 


y 


CRIMINAL REVISION. 


Before Sir Leonard Stone, Ki., Chief Justice, and Mr. Justice Lokur. 
EMPEROR v. PRATAPMAL RIKHABDAS.® > 

Bombay Rationing Order, 1943—V alidity of—Defence of India Rules, 1989, r. 81—Provincial 
Governor—Rules of business made by Governor with adotce of Ministera—Valdity of such rules 
when Governor assumes functions of Government—Government of India Aot, 1985 (26 Geo. F, o. 2), 
See. 98-—Propricty of sentences. 

Rules of business made by a Provincial Governor after consultation with the Ministers 
at atime when popular Ministry was in power do not become obsolete or abrogated when the 
Governor assumes to himself the total functions of Government under s. ‘$8 of the Govern- 
ment of India Act, 1985. - ` 

The Bombay Rationing Order, 1941, made under r. 81 of the Defence of India Rules, 1939, 
by the Governor of Bombay, and promulgated over the signature of the Secretary to Goverm- 
ment, is not therefore irregularly made. 

Observations as to the propriety of sentences passed in cases of breaches of the Order. 

Tue accused, a retail shopkeeper, who also had a ration shop under a license 
granted by Government for distribution of food grains under the Bombay 
Rationing Order, 1948, was found to have sold 22% lbs. of sugar to a sweetmeat 


* Decided, July 3, 1946. Criminal Revision sentence passed by A. A. Basit, City Magis- 
Application No. 828 of 1948, with Criminal, trate, First Class, Poona, upheld in revision by 
Review No. 345 of 1946, from conviction and C, B. a | Seasions Judge, Poona. 

Rá i 
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sellet on the morning of December 2, 1944. The trying Magistrate convicted 
him and sentenced him to pay a fine of Rs. 150. On appeal, a point was raised 
about the validity of the Bombay Rationing Order, 1943, but the Sessions Judge 
overruled it and confirmed the conviction and sentences. The accused applied 
in revision, but the High Court rejected it, and issued a notice for enhancement 
of sentence. 


ER. A. Jakagirdar, with M. G. Chitale, for the petitioner. 
S. G. Patwardhan, for the Crown. 


Sronr C. J.. The petitioner-accused was summarily tried by Mr. Basit, City 
Magistrate, First Clasa, Poona, for offence alleged against him under r. 81 (4) 
of the Defence of India Rules and cl 6f of the Bombay Rationing Order, 1943, 
and he was found ‘guilty by the learned Magistrate after a summary trial and 
was sentenced to pay a fine of Rs. 150. The matter at the instance of the peti- 
tioner-accused went in revision to Mr. Nagarkar, the Sessions Judge of Poona, 
who dismissed the application. The petitioner-accused now applies to us in 
revision in order to review the circumstances of the case. 


The prosecution case in the trial Court was that at 7-30 am. on the morning 
of December 2, 1944, the petitioner sent by a hamal 224 lbs. of sugar from his 
licensed ratiening shop at Poona with instructions to the hamal that he should 
hand it over to one Gatarmal It appears that the police had reason to suppose 
that tho petitioner had bean selling sugar in the black market and so a watch 
was being kept on his shop. That watch on the night of December 1-2 was kept by 
Police Constable Kamuruddin Ahamad. Saheb and his evidence as taken down 
by the learned Magistrate at the summary trial is quite short and is to this 
effect : . 

“I had kept a watch from December 1, 1944, on the shop of the accused. Hari Barake 
ls his hamal and on December 2, 1944, at about 7-80 a. m. Barake and the accused were the 
only persons in the shop. The accused took the bundle which is before the Court and put it 
on the head of Barake and Barako went out of the shop and I followed htm. I accosted him on 
the road near Daruwalla Chauki. In the presence of one Haldarally, he told me that there 
was sugar and he was taking it for sale and that the sugar was from the shop of the accused. 
That Halwai denied knowledge. So I produced him before the Police Sub-Inspector. The 
bundle was opened and Pollice Sub-Inspector attached the sugar under a panchnama.” 

Then under cross-examination he said: 

“This happened in the morning. Barako is a hamal as I have seen him working in the 
shop of acoused. I do not know whether Motilal is the partner of the accused.” 

It does not appear from that that the Police Constable’s evidence on the main 
facts of the story was in any way challenged. 


The hamal, Hari Narayan Barake, gave evidence which is in no way inconsis- 
tent with that of the Police Constable. But his evidence goes a little further 
in that he says: 

“On the night previous to the dey on which this bundle was attached from me I had 
Tbeen to the aocused’s at about 10-80 p.m. It was Friday night and the accused was alone in 
the shop. Aoccuséd told me that a bundle of sugar is to be carried and he asked me to come 
next morning at about 6-80 a.m. The same night accused told me that the bundle of 
sugar was to be taken to one Gatarmal Halawai near Datta Mandir. At half past six I found 
aocused in his kirana shop and from there we came to his ration shop. Accused told me to 
take this bundle as instructed yesterday and said that he would follow me. The sugar he said 
-was 11} soers. This sugar was from accused's own shop. 

Tho rest of his story confirms the evidence of the Police Constable. 


yai clause runs as follows :— consumption, establishment consumption or 


o authorised retail distributor or autho- forthe purposes of an establishment other 
mised establishment shall, on and after the than establishment consumption and exoept 


ming da ply or offer or attempt to under and in accordance with the provisions 
Raat any cal rtioke except forhousehold proscribed by or under this Order. i 
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It appears that after the hamal had been stopped by the Police Constable in 
the presence of Haidarally, they arrived at Gatarmal’s shop, but that gentle- 
man’s suspicions were aroused and he refused to take the sugar. 

Mr. Jahegirdar on behalf of the petitioner has made two main points before 
us, After critically examining the evidence of the Police Constable and the 
hamal, he has pointed out that the remaining stock of sugar in the accused’s 
shop on the morning of December 2 was apparently found to be what it should 
be. But we cannot see how that affecta the matter one way or the other because 
22} lbs. of sugar undoubtedly left that ration shop at 7-80 on the morning of 
December 2 in the circumstances described by the two witnesses. 

. My. Jahagirdar’s second contention raises a purely legal point and it is that 
the Bombay Rationing Order of 1948 ik ineffectual because it was irregularly 
made, He points out that in its preamble it says that ‘“In exercise of the powers 
conferred by r. 81 of the Defence of India Rules and of all other powers enabl- 
ing it in this behalf the Government of Bombay is pleased to make the following 
order.” It appears from the Gagetie that the notification of the order is sign- 
ed by the Secretary to Government by order of the Governor, and the suggestion 
is that the Secretary to Government has no power to sign such an order which 
must be made by the Governor in his individual discretion. Under s. 59 of the 
Government of India Act, 1935, it is provided by subs. (1) that all executive 
action of the Government of a Province shall be expressed to be taken in the 
pame of the Governor, but by sub-a. (3) it is also provided that the Governor 
shall make rules for the more convenient transaction of the business of the Pro- 
vincial Government. In fact on April 16, 1987, the Governor did make rules 
for the more convenient despatch of business of this Province and the rules 
commence as follows: oe 
“ Tha following rules have been made by His Excellency the Governor of Bombay under 
Section 59 of the Government of India Act, 1985,after consultation with his Ministers and are 
published for general information.” 

Tha rues contain the power for a Secretary, Deputy Secretary, Under Secre- 
tary, or the Assistant Secretary to Government to affix his signature to authen- 
ticate such an order or notification ag the one in question. Mr. Jahagirdar’s 
point is that these rules of business became obsolete when the Administration 
under s. 98 of the Government of India Act came into force because they were 
made after consultation with the Ministers and therefore did not apply to a 
different set of circumstances, namely when the Governor was himself, by virtue 
of s. 98 and the proclamation of November, 1989, the Government of Bombay. 
In our opinion there is no substance in this submission. There cannot be any 
reason why such rules of business which were made by His Fixcallency the Gover- 
nor after consultation with the Ministers, when’such Ministers were in power, 
should become obsolete or be abrogated when the Governor assumed to himself 
the total fonctions of Government. In our epinion accordingly this point fails. 
That being so, the conviction stands and it is necessary for us to consider the ques- 
tion of sentence. i i 

When a rule was granted for this matter to come before this Court in revision, 
notieo for enhancement of the sentence was given. The case itself discloses the 
commission- of a grave breach of the rationing regulations involving the deli- 
berate black marketing of 22% lbs. of sugar. In times of food scarcity people 
who do this sort of thing are committing a crime against society of a most des- 
picable character. Persons who, like the petitioner, enrich themselves by breaches 
of the regulations imposed by Government to secure the fair distribution of 
foodstuffs are unlawfully enriching themselves at the expense of their fellow 
citizens, especially the poorer ones who cannot afford to pay the black market 
prices which are thus created. We regard this type of offence as a most con- 
temptible crime and‘one which calls for a deterrent sentence in all cases in which 
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it is deliberately committed. In this case we can see no extenuating circum- 
stance whatever. The transportation of this 224 lb. of sugar had been arranged 
by the petitioner on the previous evening and was to take place in the early 
morning when few people were about. The fine of Rs. 150 inflicted by the 
learned Magistrate is grosaly inadequate and is the sort of sentence which only 
encourages further commission of this type of crime because it is'so profitable. 
It is the duty of this Court when enforcing the law to see to it that crimes sre 
not committed because sentences are so lenient that the crime in question still 
remains lucrative. If this case had not been tried summarily, the maximum 
sentence which a First Class Magistrate could have given, if regularly tried, 
would have been two years’ rigorous imprisonment and a fine of Rs. 1,000. 
Because he tried it summarily, he limited his powers to three mouths’ rigorous 
imprisonment and a fine of Ra. 1,000 by virtue of s. 262(2) of the Criminal Pro- 
cedure Code. Why this case should have been dealt with summarily it is diff- 
cult to understand. We have carefully considered what in our opinion would 
have been the proper sentence for the Magistrate to have imposed if he had tried 
this case as a regular one, as he undoubtedly ought to have done. in our opinior 
the proper sentence would have been six months’ rigorous imprisonment and a 
fine of Rs. 1,000. Although we have the power to do so under a. 439(3) of the 
Criminal Procedure Code (see the case of Imperatrix v. Shaskh Husein walad 
Shaik Mahomed!) we do not think that it would be fair to the accused in this 
case for us to exceed the maximum sentence which the Magistrate could have 
inflicted when he tried the case summarily, that is to say, three months’ rigorous 
imprisonment and a fine of Rs. 1,000, and that is the sentence which we impose. 
In default of payment of the fine, the petitioner will go to prison for a further ` 
nine months’ rigorous imprisonment. 

We direct that copies of this judgment be sent to the Secretary, Home 
Department, to all Sessions Judges, to all District Magistrates and to the Chief 
Presidency Magistrate, Bombay, for information. 


INCOME-TAX REFERENCE. 


Before Sw Leonard Stone, Kt., Chief Justice, and Mr. Justice Chagla. 
In re THE CENTURY SPINNING AND MANUFACTURING 
COMPANY, ULIMITED.* 

Indian Income-taa Ad (XI of 198%), See. 10 (2) (xii}—Teetile mill—Empenditure for 
registration of “old”? trade marke—Trade Marks dct (F of 1940), Secs. 20, 31—Revenue ew- 
penditure—Enemption from assessmeni. 

The assesses, a textile mill company, spent, during the accounting year 1942, a sum [of 
Rs. 16,707 as fees on applications, under the Trade Marks Act, 1940, for the initial registration, 
for a period of seven years, of its “old” trade marks, Le. trade marks which had been con- 
tinuously in use before February 25, 1987. In its assessment to income-tax for the year 
1943-44, the asecases claimed exemption from assessment of the above sum under s. 10 (#)%(ait} 
of the Indian Income-tax Act, 1622 :— 

Held, that, in tbe circumstances, the amount of Rs. 16,707 was an expenditure attribut- 
able to revenue, and that it was exempt from payment of income-tax, under s. 10 (2) (ai) of 
the Act, as it was incurred wholly and exclusively for the purpose of the asesesce’s business. 


Tre assessee, the Century Spinning and Manufacturing Company, Limited, 
was being assessed to income-tax for the financial year 1943-44, the accounting 
year being the year 1942. During the accounting year the assesses spent a 

sum of Rs. 16,707 as fees on applications for registration of ita ‘‘old’’ trade 
nines under the Trade Marks Act, 1940, which it was already using continuons- 


1 (1888) Crim. Review No. 131 of 1888, * Decided, pema 2, 1946. Income-tax 
decided on July 80, 1888, by Bayley C. J. and Reference No. 1 of 1 
Pinhey J., (Unrep.}. 
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ly before February 25, 1987, and which were registered with the Millowners’ 
Association. The registration gave protection to the asseasee for its trade marks 
for a period of seven years, at the end of which the trade marks required a 
fresh registration on payment of fresh fees. In its assessment the assessee claimed 
allowance of Rs.-16,707, under s. 10(2) (m$) of the Income-tax Act, as being 
expenditure in the nature of revenue. 

On November 12, 1948, the Central Board of Revenue issued a circular 
(No. 33) which ran as follows :— 

“The question has arisen whether the cost of deposit and registration of trade marks in- 
curred under the Trade Marks Act V of 1940 is an admissible expense in the computation of 
profits for the purposes of income-tax assessments. The Board consider that in so far as the 
cost of initial registration of new trade marks under Act V of 1940 is concerned, it should be 
treated as of a capitel nature since such registration creates a capital asset. Any expenditure 
incurred on the renewal of registration should however be allowed as a revenue expense as the 
purpose of such renewal is not to create any new asset but merely preserve an existing one. 
In the case of old trade marks on which a right has been acquired by exclusive and prior use, 
the cost of first registration under Act V of 1040 should be treated in the same way as the 
cost of initial registration in the case of new trade marks. For this purpose any trade marks 
the use of which was declared in an application form under s. 55 of the Trade Marks Act, 
1940, to be prior to February 25, 1987, should be regarded as having been acquired by ex- 
clusive and prior uso.” i 

The Income-tax Officer made no allowance for the item of Rs. 16,707, and 
the Appellate Income-tax Assistant Commissioner- did the same in view of the 
above circular. On further appeal the Appellate Tribunal of Income-tax ac- 
cepted the asseasee’s contention and granted the allowance. 

At the instance of the Commigsioner of Income-tax, Bombay, the Tribunal 
referred the following two questions to the High Court: 

“(1) Whether, in the circumstances of the case, the expense of Rs. 16,707 incurred by 
the assesses company in the material year of account in respect of application fees for the 
initial registration of its ‘old’ trade marks, Le. trade marks which hed been continuously in 
the use since before 25th day of February, 1937, was rightly held to be expenditure attri- 
butable to revenue? . 

(2) If it was revenue expenditure, whether it was incurred wholly and exclusively for the 
purposes of the asecssee company’s business? 

The Tribunal, in making the reference said -— 

“To decide whether an expenditure is in the nature of capital or revenue thn two testa 
are whether the expenditure is made with a view to (a) bringing into existence an asset, or 
(b) securing an advantage for tho enduring benefit of a trade. On tho first point it was oom- 
mon ground that the old trade marks of the assesses cdmpany werc an existing asset, so that 
the expenditure did not help to bring into existence any such asset. In connection with the 
second point wo read several material sections of the Trade Marke Act which, in our opinion, 
saved the trade marks such as those in this case from the disabilities of nan-registration and 
also did not affect the amsessee company’s right in any other manner. We held also that as 
regards such marks the only advantage gained by registration was of a procedural charactor in 
that a registration certificate furnished prima facie proof of the proprietor's exclusive right 
to use the trade marks. Wo wore of opinion that an advantage of this kind was not an 
‘advantage for the enduring benefit of trade’ in the sense in which that phrase has been 
interpreted in several decided cases. Briefly speaking, our finding on the first question was 
that the expenditure incurred by the assesses company was attributable to revenue and not 
capital” . 

M. C. Setalvad, for the Commissioner. - 

C. K. Daphiary, Advocate General, for the assessee. 

Stonz C. J. This is a reference under s. 66 (1) of the Indian Income-tax Act, 
and the problem which we have to consider arises for the assessment year 1943-44 
in respect of the account year of the asseasee company, which is the calendar 
year 1942. The questions referred to us concern an expenditure of Rs. 16,707 
in fees consequential upon the assessee company, who carry on the business of 
tertile mills, making an application for registration of their trade marks which 
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had been continuously in use since before SET 25, 1987. The questions 
submitted to us by the Tribunal are thee: 

(1) Whether in the circumstances of the case the expense , of Rs. 16,707 incurred by the 
assesece company inthe material year of account in respect of application fees for the initial 
registration of its “old” trade marks, l.c., trade marks which had been continuously in use 
since before February 25, 1987, was rightly held to be expenditure attributable to revenue? ° 

(2) If it was revenue expenditure, whether it was incurred wholly and exclusively for 
the purposes of the assesses company’s business ? 

In this case we are glad to note that there is an agreed statement of facts 
from which it appears that — 

“The assessee company carries on a business of manufacture and sale of textile goods 
which are branded or stamped with its distinctive trade marks. The company had registered 
these trade marks with the Mill owners’ Association, Bombay. They are its ‘old’ trade 
marks, in the sense that the company had been continuously using them since before February 
25, 1987, which date is important having regard to one of the material sections of the Trade 
Marks Act, V of 1940.” i 
And then a little further on: 

“ In the account year 1942 which is metorial to the assessments in question, the coom- 
pany made one or more applications for the first registration of their trade marks and incurred 
an expense of Rs. 16,707 on account of the prescribed application fees. It debited the amount 
to its revenue account and, in its assessment for 1984-44, claimed allowance in respect of it 
in the computation of its business profits, under s. 10(2) (xii) of the Indian Income-tax Act”. 

The frst question, we have to consider, depends primarily on an appreciation 
of the nature and effect of the Trade Marks Act, 1940. As ita preamble shows, it 
was enacted because it was expedient to provide for the registration and more 
effective protection of trade marks. The definition section is s. 2 and by sub- 
el. (1) ‘‘registered’’ (with its grammatical variations) means registered under 
this Act; ‘‘registered trade mark’’ means a trade mark which is actually on 
the register and ‘‘trade mark” means a mark used or proposed to be used 
in relation to goods for the purpose of indicating or go as to indicate a connec- 
tion in the course of trade between the goods and some person having the right, 
either as proprietor or as registered user, to use the mark whether with or 
without any indication of the identity of that person. The procedure which has 
to be adopted in order to effectuate registration is contained in chapter III and in 
s. 18 provision is made for the duration and renewal of registration. By sub-s. (1) 
of that section, registration of a trade mark shall be for a period of seven years, 
and it may be renewed from time to time in accordance with the provisions 
of the section. Then sub-s. (2) provides for the renewal of registration after 
the initial seven years for periods of fifteen years, and sub-s. (3) provides that at 
the prescribed time before the éxpiration of the last registration of the trade 
mark the Registrar shall send notice in the prescribed manner to the registered 
proprietor of the date of expiration and the conditions as to payment of fees 
and otherwise. Under a schedule which is referential to prescribed rules made 
under the Act the quantum of fees which have to be paid is provided for. Chap- 
ter IV is headed, ‘‘Hffect of Registration,” and commences with s. 20. Sub- 
section (1) of that section provides that no person shall be entitled to institute 
any proceeding to prevent, or to recover damages for, the infringement of an 
tunregistered trade mark unless such trade mark has been continuously in use 
since before February 25, 1937, by such person or by a predeceasor-in-title of 
his and unless an application for its registration, made within fiye years from 
the commencement of the Act, has been refused; and the Registrar shall, on 
application in the prescribed manner, grant a certificate that such application 
has been refused. « Sub-section (2) saves rights with regard to passing off 
actions. Section 21 sets out the rights conferred by registration and it is in 
these terms :— 

“ Subject to the provisions of s. 22, 25 and 26, the registration of a person in the register as pro- 
prietor of a trade mark in respectofany goods shall, if valid, give to that person the exclusive 
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right to the use of the trade mark in relation to those goods and, without prejudice to the gene- 
rality of the foregoing provision, that right shall be deemed to be infringed by any person who, 
not being the proprietor of the trade mark or a registered user thereof using by way of the per- 
mitted use, uses a mark identical with it or so nearly resembling It as to be likely to decieve or 


cause confusion, in the course of trade, in relation to any goods in respect of which it is registerdd.” 
* Mr. Setalvad on behalf of the Commissioner submits with reference to these 
two sections that they show that a trade mark is a capital asset, and that this 
expenditure for registration is to preserve that capital asset, and to make it 
more effective, whilst s. 21 gives to the registered proprietor a proprictory right to 

- the trade mark, which he had not got before. Section 23 makes registration prima 
facie evidence of validity, and by s. 24 registration after seven years is to be 
conclusive as to validity. Section 28 which stands at the head of Chapter V, 
which chapter is entitled: ‘‘Assignment and Transmission’? provides that 
the person for the time being entered in the register as the proprietor of a trade 
mark, shall, subject to the provisions of the Act and to any rights appearing 
from the register to be vested in any other person, have power to assign the 
trade mark, and-to give effectual receipta for any consideration for such 
assignment. 

Section 29 provides: ` 

- “ Notwithstanding anything in any other law to the contrary, a registered trade mark shall, 
subject to the provisions of this Chapter, be assignable and tranamissible whether in connection 
with the goodwill of a business or not, and in respect either of all of the goods in respect of which 
it is registered or of some only of those goods.” 

Section 80 which is concerned with the assignability of unregistered trade 
marks provides that an unregistered trade mark shall be assignable and trans- 
missible whether in connection with the goodwill of a business or not, provided 
that, except in connection with the goodwill of a business, assignment or trans- 
mission ghall be permissible only in the circumstances therein set out, which 
make it incumbent that the unregistered trade mark should be used in the 
same business as a registered mark and be assigned at the same time and to the 
game person as the registered and that it relates to goods in respect of which 
a registered mark is assigned or transmitted. 

These sections, Mr. Setalvad submits, give new rights which did not exist 
before and he contends that these new rights add to and alter the nature of 
this capital asset, viz. the trade mark. 

The leading authority on this branch of the law is British Insulated and 
Helsby Cables v. Atherton’. That case was with reference to a sum of £31,784, 
which a company had laid out to.form the nucleus of a fund to provide the 
amount necessary in order that past years of service of their then existing 
staff should rank for cartain pension benefits. The sum being arrived at by 
actuarial calculations and on the basis that the sum would ultimately be exhaust- 
ed when the object for which it was provided had been attained. The passage 
from Viscount Cave’s judgment which has since been much quoted is to be found 
at P 218: 

...when an expenditure is made, not only once and for all, but with a view to bringing into 
existence an asset or an advantage for the enduring benefit of a trade, I think that there is very 
good reason (in the absence of special circumstances leading to an opposito conclusion) for treating 
rach an expenditure as properly attributable not to revenue but to capital.” i 
And Lord Atkinson said (p. 221): 

“ It is difficult to see on what principle the company aro, for the purposes of the assessment 
of income tax for the year in which the payment was made, entitled to deduct it from their 
profits and gains for that year, since it cannot, I think, be regarded as forming pert of the cost . 


or any subsequent year, of any portion of the profits and gains of the appellants’ business. It, 
1 [1928] A. C. 205. 
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“would certainly appear to me not to be—to adopt Lord Sumner’s phrase used by him in his judg- 
ment in Usher's Wilishire Brewery Ld. v. Bruce\—'a proper debit itemto be charged against incom- 
ings of the trade when computing the balance of profits of it’ That is apparently the view of it 
taken by Warrington L.J. Hesaid: ‘The real question I think which we have to determine is 
whether this is a proper debit item to be charged against the incomings of the trade when comput- 
ing the balance of profits of it.’ He held it was not a proper debit item.” 


The next vase is Anglo-Persian OU Co. v. Dale®. Lord Hanworth, referring 
to the passage in Lord Cave’s judgment which I have read, said (p. 138): 

“ Lord Cave's test that where money is spent for an enduring benefit it is capital, seems 
to leave open doubts as to what is meant by ‘enduring’, In Mitchell v. B. W. Noble, Ld.,? the 
dismissal of the director once and for all might have connoted an enduring benefit, but the ex- 
penditure was held not to be a capital expense.” 

And Lord Justice Romer, having referred to the case of Usher’s Weltshire 
Brewery; Ld. v. Bruce, said (p. 145): 

“In these oiroumstances, it is not surprising that the cases in which the Court has been called 
upon to say whether some particular deduction is or is not permissible should have been numerous 
and not always easy to reconcile with others in which the facts were not dissimilar. Nor is ft 
surprising that learned Judges should have applied teats which, however satisfactory for the 
purpose of solving the particular problem before them, should turn out to be inconclusive or 
insufficient when applied to the facts of another case.” 

t At the end of the year 1925, however, all these authorities were considered by the House 

of Lords in British Insulated and Helsby Cables v. Atherton and the law applicable to such cases 
as the present was, as it seams to me, placed beyond the realms of controversy. The boundary 
line between deductions that were permissible and those that were not had previously been un- 
certain and difficult to follow. As regards the large majority of deductions, there was and could 
be no conceivable doubt. They were clearly on one side of the line or the other. But as 
Tegards a comparatively small number, it was difficult to say on which side of the Hne they fell. 
This was particularly the case where, as in the present one, an expenditure is not a recurring one, 
but is made once and for all. It was pointed out by Lord Cave in Aihkerton’s case that an ox- 
penditure, though made onoe and for all, may nevertheless be treated as a revenue expenditure, 
and he then added this: (And the Lord Justice then quotes the passage I have read and con- 
tinues). It should be remembered, in connection with this passage, that the expenditure is to 
be attributed to capital if it be made ‘with a view' to bringing an asset or advantage into existence. 
It is not necessary that it should have that result. It is also to be observed that the asset or 
advantage is to be for the ‘enduring’ benefit of the trade. I agree with Rowlatt J. that by 
‘enduring’ is meant ‘enduring in the way that fixed capital endures’.”’ 
There are two other cases on the subject to which reference can usefully be 
made, viz. Southern v. Borax Consolidated, Lid. The expenditure in question. 
in that case was the legal expenses incurred by a company in England in defend- 
ing certain litigation in America with regard to some of the land of the company 
in that country, and Mr. Justice Lawrence said (p. 6) :— 

“ So haere if it could be said that this expenditure had in any way altered the original character 
of the capital asset which was acquired by the respondent company I should have taken the view 
that the payment was in respect of capital, but as the capital asset of the respondent company 
in my opinion remained absolutely unaltered that payment is properly attributable to revenue.” 

The other case is Central India Spinning, Weaving & Mfg. Co. v. Commr.® 
That case also dealt with legal expenses, the expenses being incurred in connec- 
tion with a suit to restrain the infringement of a trade mark, and they were held 
to be a proper deduction on revenue account. 

It has been pointed out by the Advocate General on behalf of the assesseo. 
that as the owner of the trade marks the assessee company had the right to sue 
for infringement of them even before the Trade Marks Act of 1940, the right 
of action being under ss. 54 and 55 of the Specific Relief Act.- The explanation 
to s. 54 actually mentions a trade mark as being ‘‘property’’ and a trade mark 
is also referred to in illustration (w) to that sectoin. In the case Ransome v. 
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Graham’, Vice-Chancellor Bacon delivering judgment in the year 1882 end 
speaking of the English Trade Marks Act of 1875, said, that the law had under- 
gone no change since the English Act came into force. But that statement must 
be taken with caution, because in fact the equivalents of ss. 20 and 21 of. the 
Indian Act did not become law in England until the Trade Marks Act of 1905, 
and ss. 28 to 30 both inclusive did not become law until the English Act of 1935. 

Speaking of the English Act of 1875, Lord Justice Cotton in Méicheli v. 
Henry? said (p. 198): 

“ What the Act does, as I understand it, is this :—It enables persons to register a trade-mark, 
and when they register it that is equivalent to evidence of public use of it by them, and during 
five years the registration is prima facie evidence of their exclusrye mght to it, and after the five 
years it is conclusive evidence of such rig 

In the case before us it seems to me that the duration of the advantage gained 
by registration is uncertain, the fees only preserve it for specified periods, in 
the first instance seven years, and for subsequent periods of fifteen years. How 
can it be said, to use the words of Lord Cave, ‘‘to bring into existence an asset 
or advantage for the enduring benefit of the trade?’’ Can it be said that periods 
of seven and fifteen years are sufficiently permanent to make it enduring? I 
think not. Tt could not, in my opinion, be disputed that if in order to protect 
these trade marks by registration, an annual fee had to be paid, that the pay- 
ments so made would be revenue payments and deductible for tax purposes, 
and, in my opinion, the fact that the periodic payments are spaced by longer 
intervals cannot affect the principle, so long as the payments are recurrent and 
they are not made once and for all But were the payments made for the purpose 
of maintaining a capital asset of the asseasee company, or, have they created a 
new asset or altered or added to the original nature of the capital asset? 

It does not seem to me that the paymént of these fees appreciates the profit 
earning capacity of the company so far as the use of these trade marks is con- 
cerned. The trade marks remain the same as those which have been in use 
since before February 1937. In one sense.every prudent expenditure improves 
the asset upon which it is laid out, e.g. the repainting and current repairs to 
business premises give to them at any rate temporarily some enhanced value. 
In my opinion, neither s. 20 nor s. 21 of the Trade Marks Act creates an enduring 
benefit, because, evan before the Act, the assistance of the Courts could be 
sought in cases of infringement, and if registration is not renewed, its benefit 
lapses. The sections take something away from trade marks which remain un- 
Tegistered rather than they add anything to those which become registered. 
But sa. 28 to 80 both inclusive with regard to assignment and transmissibility, 
do, in one sense, confer a new right, because before the Act you could not transfer 
a trade mark in groes. But is a separate or altered asset brought into existence! 
It is suggested that the trade mark is now assignable at a separate value apart 
from the business or its goodwill. The reason for the change in the law is 
suggested in Bray and Underhay, book on the English Trade Marks Act of 1938, 
to be as follows :— 

“ The changes introduced by this section are far-reaching. The theory upon which the law 
of trade marks has been evolved hitherto has been that the publio regarded a trade mark as mdi- 
cating that the goods bearing the mark emanated from a particular business exclusively, and 
that, if the link between the mark and the business was broken, it would be contrary to public 
policy to recognise the continuarice of any exclusive right to the mark. See, generally, Kerly, 
pp. 401 ef seq. The question as to how far a business might be split up and a pert assigned as a 
separate business has never been settled in respect of unregistered trade marks.” 

And a little further on: 

“ Reasons for introducing changes in the lew are given in the Report, pp. 26 ef seg. In 
effect, a position had been reached, owing largely to the growth of limited companies and the 
practice of operating through subsidiaries, in which the old rules had become artificial. The 
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entire control of a business might be changed by a transfer of shares without any assignment 
of the trade mark, whilst, on the other hand, the transfer of a part of a business to a subsidiary 
company might involve no real change in control and yet require an assignment of the trade mark 
which could not be legally offected.” 

In my opinion the registration fees paid were not paid for the purpose of 
acquiring a right of transmissibility, which did not previously exist, the en- 
hanced status of a registered trade mark is only incidental to the registration of 
an eXisting asset. But even if it could be regarded as a new right, it is not 
enduring since in order to keep it up, periodic payments are necessary. 

This case may fall near the dividing line, but in my judgment it falls on 
the revenue side of it, and accordingly in my opinion the aoe question should 
be answered in the affirmative. 

As to question No. 2, there is no evidence that the trade ‘nari are used -in 
any way except for the purposes of the asseessee company’s business, and ad- 
mittedly the expenditure was incurred wholly and exclusively for the purpose 
of registering these marks and in my opinion the second question must also be 
answered in the affirmative. 


The Commissioner should pay the costs. 


" CHaaua J. The question whether a certain expenditure is a capital expen- 
diture or a revenue expenditure usually presents considerable difficulty. The 
legal touchstone which is almost invariably applied is the familiar dictum of 
Viscount Cave in British Insulated Helsby Cables v. Atherton’ (p. 218): 

“But when an expenditure is made, not only once and for all, but with a view to bringing 
into existence an asset or an advantage for the enduring benefit of a trade, I think that there 
is very good reason (in the absence of special circumstances leading to an opposite conclu- 
sion) for treating such an expenditure as properly attributable not to revenue but to capital.” 
Lord Justice Romer felt that this definition had placed the matter beyond all 
controversy—see his remarks in Anglo-Persian OU Co. v. Dale®. But Lord 
Macmillian ‘in Van Den Berghs Lid. v. Clark? felt that Lord Justice Romer had 
been unduly optimistic, and the learned Law Lord was of the opinion that 
the question whether a particulary expenditure fell on one side of the line or 
other was a task of much refinement. But on the whole I think the definition 
of Viscount Cave is a good working definition; and if one were to supplement 
it with the definition suggested by Mr. Justice Lawrence in Southern v. Borax 
Consolidated, Lid.*, whether an expenditure had in any way altered the ori- 
ginal character of the capital asset, we have a legal principle which can be 
applied to any set of given facts. But to my mind the difficulty does not so 
much arise in the enunciation of a legal principle as the application of a legal 
principle to a set of given facts and that is the same difficulty which we have 
experienced in this case. I agree with the learned Chief Justice that the line 
dividing capital expenditure and revenue expenditure is ugually a very thin 
one and in the case before us it is a markedly thin one. 

Now Mr. Setalvad has contended that this is a capital expenditure because 
the amount expended was to make the capital asset more effective and more 
valid. Tt is not disputed that a trade mark is a capital asset. Tt is also not 
disputed that in this particular case the expenditure, namely, the payment of 
registration fees, does not bring into existence any new asset, but the question 
is whether there has been brought into existence an advantage for the enduring 
benefit of a trade; and Mr. Setalvad says that an enduring advantage has been 
brought into existence on two specific grounds. The first ground is that the 
registered holder of a trade mark gets a proprietary right in the trade mark 
which he did not enjoy before. Mr. Setalvad particularly emphasizes s. 21 of 
the Trade Marks Act (V of 1940) which confers upon the registered proprietor 
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‘of a trade mark the exclusive right to the use of the trade mark. Now in Hng- 
land the law governing the question of trade marks was first placed on the 
statute book in 1875. Prior to that, an action for deceit lay in the common law 
Courts and in equity an action also lay for an infringement of a trade mark; 
and as pointed out in Kerly on Trade Marks, sixth edition, by 1888 the right 
of property in trade mark was established by a series of decisions of English 
-Courta. And as pointed out by the learned Chief Justice, in the two cases to 
which he has referred, the Act of 1875 brought about no change in the legal 
position. It was really declaratory of the law as it had already existed in Eng- 
land. We had then after 1875 the Act of 1905 and-the Act of 1938. The 
question is whether in India the Trade Marks Act of 1940 has made any change 
in the legal rights of the owner of a trade mark. To my mind it is clear that 
even prior to the passing of this Act the owner of a trade mark could maintain: 
an action for the infringement of a trade mark and that action could only be 
maintained on the assumption that he was the owner of the trade mark and he 
had a proprietary right in the trade mark. Sub-clause (1) of s. 20 of the Trade 
Marks Act itself assumes and implies that such a right existed in the owner of 
a trade mark because it says that the unregistered holder of a trade mark can 
maintain a suit for the infringement of a trade mark provided that the trade: 
mark was in use hefore February 25, 1937, and an application for registration 
had bean made and refused. Again, turning to s. 54 of the Specifte Relief Act, 
which deals with cases when a perpetual injunction may be granted, the Ex- 
planation to that section lays down that for the purpose of that section a trado 
mark is property. Therefore if a person invaded or threatened to invade the 
other side’s right to, or enjoyment of, property, the Court under s. 54 had the 
discretion to grant a perpetual injunction, and trade mark was as much property 

for the purpose of s. 64 as any other kind of property. 

I, therefore, agree with the learned Advocate General that all that the Trade 
Marks Act has done is to facilitate the mode of proof. Instead of compelling 
the holder of a trade mark in every case to prove his proprietary right before 
he could ask the Court to grant him an injunction, the Trade Marks Act provides 
a procedure whereby by registering his trade mark the owner gets certain: 
facilities in the mode of proving ‘his title. For instance, under s. 28 of the 
Trade Marks Act registration is to be prima facie evidence of -the validity of 
the trade mark. 

Mr. Setalvad has very strongly relied on a recent decision of the Court of 
Appeal in England in Bismag, Lid. v. Ambkins’. In that case Sir Wilfrid 
Greene, Master of the Rolls, held that the Act of 1938 has had the effect of bring- 
ing about a radical alteration in the law relating to registered trade marks. 
Now it is to be noted that what that case actually decided was that the decision 
of the House of Lords in Irving’s Yeast-Vite, Lid. v. Horsona (Ex parte)? 
was overruled by the Act of 1938. In the Yeast-Vtte case the plaintiffs were 
the registered proprietors of the trade mark ‘‘Yeast-Vite’’, and they claimed’ 
that the defendant’s use of that word in the way described amounted to an in- 
fringement. The House of Lords rejected that claim on the ground that the 
defendant’s use of the mark was not for the purpose of indicating the origin of 
his goods and, therefore, did not infringe the right conferred upon the plaintiffs 
as registered proprietors of the trade mark under the statutes then in force. It 
should also be noted that s. 89 of the Act of 1905 conferred upon the proprietor 
of a registered trade mark the exclusive right to the use of such trade mark upon 
or in connection with the goods in respect of which it was registered, and Sir 
Wilfrid Greene came to the conclusion that looking to the language of s. 4 of the 
Act of 1988, a radical alteration had been brought about in the law relating to 
registered trade marks and the proprietor of a registered trade mark had acquired 
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certain additional rights. Now our Act of 1940, as is apparent, is subsequent to 
the English Act of 1938, and Mr. Setalvad contends that this decision of the Court 
ef Appeal applies to our statute and ss. 21 and 22 of that statute. Now one 
or two important facts have to be remembered. Section 4 of the Hnglish Act of 
1938 is not in terms identical with s. 21 with which we are concerned ayd 
s. 22 of our Act. I should also like to point out that in the Court of 
Appeal, Lord Justice MacKinnon expressed dissent, and a very emphatic dissent. 
That learned Judge pointed out that although he had read s. 4 of the English 
Act several times, he had very little notion of what’ that section was intended 
to convey. The learned Judge further stated that he doubted if the entire 
statute boak could be successfully searched for a sentence of equal length which 
was of wore fuliginous obscurity. The sentence he was referring to was the 
sentence of 253 words which constituted sub-s. (1) of s. 4 of the English Act of 
1938. He also considered the section a masterpiece of obacurity and he des- 
ecribed the language as one of dark and tortuous prolixity. I am sure that our 
s. 21 does not possess all the high attributes which Lotd Justice MacKinnon 
ascribed to sub-s. (1) of s. 4 of the English Act of 1938. 

The next benefit upon which Mr. Setalvad has relied is the quality of assign- 
ability which is now attached to a trade mark under s. 28 of the Trade Marks 
Act of 1940. It is perfectly true that before this section was enacted a trade 
mark could only be assigned along with the good-will; it could not be assigned 
in gross. I frankly confess that this particular point has caused me some 
amount of difficulty. But it has got to be borne in mind that the main purpose 
of a trade mark is the connection it has with the goods on which it is placed. 
. A trade mark exists in order to distinguish the goods, to give the goods a certain 
‘reputation and to make them known in the market; and the assignability of a 
trade mark is, in my opinion, not a substantial advantage which is conferred 
upon that particular asset. But the greater diffculty in the way of Mr. Setalvad 
` -is whether either of these advantages, if they are advantages within the mean- 
ing of the definition of Viscount Cave, are of an enduring nature. Before an 
advantage can be considered to fall within the definition to which I have just 
‘referred, it must have a degree of permanence. What that degree should be is 
a matter which must depend upon the facts of each case. But a mere advantage 
without it being at. the same time an enduring advantage would not be the 
advantage to which Viscount Cave refers as making the expenditure for bring- 
ing it into existence a capital expenditure. 

Now in this case all that the payment of the registration fee involves is that 
for a period of seven years the proprietor of the registered trade mark obtains 
in the first instance certain procedural rights to which I have referred, and, 
secondly, his fixed asset in the trade mark becomes assignable. But these ad- 
vantages only last for a period of seven years, and at the end of that period 
‘both the advantages lapse unless he pays a fresh fee for a period of fifteen 
years. (In my opinion this does not constitute the advantage received by the 
proprietor of a trade mark an enduring advantage. 

Mr. Setalvad has referred to a decision in Kneeshaw v. Abertolk’. The 
‘facts in that case were that the respondent was granted a licence by justices to 
‘sell ‘intoxicating liquor and the monopoly value of the licence had been fixed at 
£75, and the respondent was ordered to pay that amount by three-annual in- 
. stalments. Mr. Justice Lawrence held that each one of the instalments 

was an expenditure in the nature of a capital expenditure. Now the 
distinction between that case and the case before us is indeed very striking. 
‘In the case before Mr. Justice Lawrence the respondent obtained the monopoly 
permanently by paying a fixed amount although that fixed amount was payable’ 
‘by three annual instalments. ‘In the case before us by a payment of the regis- 
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tration fee the assessees do not obtain such rights as are conferred by that 
registration permanently. It is for a specified definite period—the period of 
seven years. f 

- In my opinion, therefore, the advantage which has come into existence, assum- 
img such an advantage has come into existence, is certainly not of an enduring 
nature. 

The second question referred to us is whether if this expenditure was revenue 
expenditure, it was incurred wholly and exclusively for the purposes of the 
assesses company’s business. Mr. Setalvad has relied on the test laid down by 
the Privy Council in Tata Hydro-Electric Agencies, Lid., Bombay v. Commis- 
stoner of Income Taz, Bombay’. The test that their Lordships laid down was 
that the expenditure, in order to come within the meaning of s. 10(2) (ati) of 
the Indian Income Tax Act, should be for the purpose of producing profits in 
the conduct of the business. Their Lordships also cited with approval the dic- | 
tum of Lord President Clyde in’ the case of Robert Addis and Sons’ Collieries, 
Ltd. v. Commissioners. of Inland Revenue? (p. 676) :— 

“ What is ‘money wholly and exclusively laid out for the purposes of the trade’ is 2 question 

which must be determined upon the principles of ordinary commercial trading. It is necessary 
accordingly to attend to the true nature of the expenditure, and to ask oneself the question, is 
it a part of the Company’s working expenses is it expenditure laid out as part of the process of 
profit-carning ? ” 
Now Mr. Setalvad contends that this expenditure has been incurred for the 
purpose of appreciating the capital asset of the asseasee company. I cannot 
accept that contention. In my opinion this money has been expended definitely 
for the purposes of producing profits in the conduct of the business and this 
expenditure is truly attributable to the company’s working expenses. If that 
is so, then this expenditure was incurred wholly and exclusively for the purposes 
of the asseasee company’s business. 

In the result T agree with the learned Chief Justice that the question referred 
to us should be answered in the manner suggested by him. 


Attorney for Commissioner: D. H. Nanavati. 
Attorneys for asseasee: Craigie, Blunt & Caroe. 


Before Sir Leonard Stone, Ki., Chief Justice, and Mr. Justice Chagia. 
S. C. CAMBATTA v. COMMISSIONER OF INCOME-TAX, ‘BOMBAY.* 
Indian Income-tax Act (XI of 1922), Sec. 284(1)}—Persons holding shares jointhy—Whether such 
Joint holders assessable as an association of persons. 
The term ‘ shareholder” in s. 28A(1) of the Indian Income-tex Act, 1922, includes joint 
shareholders. The section is a procedural section and not a charging section. It creates 
a notional income, which is wholly artificial and which does not in fact exist in the pocket 
of any shareholder within the terms of the section. This artificial income is to be deemed 
to have been distributed. It says nothing about equities or beneficial ownership. 
Henoe, where two or more persons jointly hold shares, they must be regarded as the 
“ shareholder ” for the purpose of assessment under the section and are Hable to tax on their 
joint holdings. 
Shapurji v. Commissioner of Income-iaz, Bombay’, distinguished. ; 
` Tae Hirdagarh Collieries, Ltd., was a private limited company with a 
capital of Ra, 2,650,000 divided into 2,500 shares of Ra. 100 each. Almost the 
entire capital was held by one §. C. Cambatta (assesses) and his wife Mehera, 
in the shape of 2,495 shares. Ten and five shares out of them were held by 
them in their individual names, and 2,480 shares in their joint names. This 
block consisted of two smaller blocks of 1,235 and 1,245 shares. The first was 
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bought i in 1931 and the second in 1936 from Sir Manekji Dadabhai, at a total 
‘price of Rs. 2,48,000. 


In the assessment for the year 1940-41, the Income-tax Officer included in 
the assessee’s total income a sum of Ra. 81 ,114, as dividends in respect of the 
whole block of 2,480 shares. The Appellate Assistant Commissioner, on appeal, 
reduced the ‘amount to Rs. 75,108, after giving a statutory deduction. The 
asseezee contended before the Appellate Assistant Commissioner that the.pro- 
portionate dividends, amounting to Rs. 37,554 in respect of 1,245 shares was 
the income of his wife and must be excluded from.his assessment. He alleged 
that, although the block stood in their joint names, it was really bought out of 
her own money. The Appellate Assistant Commissioner, after ordering further 
inquiry to be made into it, negatived the asseasee’s contention and held that 
there was no proof that the assessee’s wife had contributed anything to the 
purchase of the 1,245 shares. The Appellate Tribunal upheld the view of the 
Appellate Assistant Commissioner. l 

The Appellate Tribunal, in compliance with the order of the High Court 
dated March 29, 1945, submitted the following two questions under s. 66(2) 
of the Indian Income-tax Act, 1922 :— 

(1) Whether on the facts proved there was any evidence to support the conclusion that 
the money paid for the purchase of 1,245 shares belonged solely to the amsessce ? 

(2) Whether in a case in which the provisions of s. 28 A have been applied, the proportionate 
share in tho undistributed profits of tha company moat be taxed in the hands of the shareholders 
in whose name the shares stood and nobody else?” 

Sir Jamshedji Kanga, for the assessee. 

M. C. Setalvad, for the Commissioner. | 


Stong C. J. This is a reference under s. 66(1) of the Indian Income-tax Act, 
1922, and the questions, which under order of this Court ‘of March 29, 1945, 
have been submitted by the Tribunal, are these: 

(1) Whether on the facts proved there was any evidence to support the conclusion that the 
money paid for the purchase of 1,245 shares belonged solely to tho assesse? 

(2) Whether in a case in which the provisions of s, 28 A have been applied, the propor- 
tlonate share m the undistributed profits of the company must be taxed in the hands of the 
shareholders in whose name the shares stood and nobody else? 


Section 23A creates what might be described as an artificial income. It is as 
follows :— i: 

“(1) Where the Income-tax Officer is satisfied that in respect of any previous year the 
profits and gains distributed as dividends by any company up to the end of the sixth month 
after its accounts for that provious year are laid before the company in general meeting are lesa 
than sixty per cent. of tho assessable income of the company of that previous year, as reduced 
[as therein mentioned] he shall, unless he is satisfied that having regard to losses incurred by the 
company in earlier years or to the smallness of the profit made, the payment of a dividend or a 
larger dividend than that declared would be unreasonable, make with the previous approval of 
the Inspecting Assistant Commissioner an order in writing that the undistributed portion of the 
assessable income of the company of that previous year as computed for income-tax purposes 
and reduced [as therein mentioned] shall be deemed to have been distributed as dividends amongst 
the shareholders as at the date of the general meeting aforesaid, and thereupon the proportionate 
share thereof of each shareholder shall be included in the total income of such shareholder for the 
purpose of assessing his total income:” 

Only a brief reference need be made to the facts. The company, in whose 
share capital those 1,245 shares stand, is a private limited company with a total 
share capital of 2,500 shares of Rs. 100 each, and the assessee and his wife own 
2,480 of the total shares, the shares with which we are concerned, viz. the 1,245 
were purchased in 1936 in the joint names of the agsessee and his wife. The 
company did not distribute its profits for the year ending December 31, 1938, 
and at the annual general meeting of the company, which was held on November 
22, 1939, no dividend was declared. The Tribunal, on the question as to the 
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person or persons who is or are assessable to this artificial income under and by 
virtue of s. 23A has expressed the following opinion -— -- 

“Tn our opinion, therefore, the term ‘shareholder’ in s. aaa (i) ob Gis Abe means, in- the 
case of joint shareholders, the shareholders whose name stands first in the register in respect of 
tle holding. The assesses whose name stands first must be regarded as the shareholder for the 
purpose of an assessment in respect of the dividends deemed to be distributed under that section. 
After all, s. 238A is a section that provides machinery far the purpose of bringing to tax the profits 
of a company which might otherwise escape assessment by reason of their non-distribution 
among the shareholders as dividends. It would follow that its provisions must be given effect 
to consistently with the scheme of taxation in s. 8 which isthe main charging section of the Act. 
The principle of taxation is that the Income must be taxed where it is found. 

The question as it is framed by the assesses is expressed in an abstract form and we feel some 
difficulty in answering it. Our opinion, therefore, is that in the circumstances of this case the 
amount of Rs. 87,554 was rightly included in the petitioner's assesament.” 

With respect to the members of the Tribunal, I can find nothing in the section 
which gives any indication that it is the shareholder whose name stands first 
in the company’s register, who is to be regarded as the person on whom the 
assessment is to be made. Under the section the undistributed portion of the 
assessable income of the company shall be deemed to have been distributed as 
dividend amongst the shareholders as at the date of the general meeting afore- 
oe and thereupon the proportionate share thereof of each shareholder shall 

be ineluded in the total income of such shareholder. Under the General Clauses 
Act, 1897, the singular includes the plural, and therefore, where a share stands 
registered “in two or more names, it is the registered holders, regarded as an 
association of persons, who must, in my opinion, be regarded as the ‘‘share- 
holder’’ and who must be assessed accordingly. 

Section 21 of the Indian Companies Act, 1918, is the section which makes the 
Memorandum and articles of association of a company the contract between 
the company and its shareholders and it is as follows :— 

“ The memorandum and articles shall, when registered, bind the company and the members* 
thereof to the same extent as if they respectively had been signed by each member and contained 
a covenant on the pert of each member, his heirs, and legal representatives, to observe all the 
provisions of the memorandum and of the articles, subject to the provisions of this Act.” 

The only relevant articles of the articles of association of this company, with 
whose undistributed profits this case is concerned, are arts. 106 and 171. Article 
106 provides: 

“ Whare they are joint registered holders of any share any one of such persons may vote at 
any mesting either personally or by proxy in respect of such shares as if he were solely entitled 
thereto; and if more than one of such joint holders be present at any meeting personally or by 
proxy that one of the sald persons so present whose name stands first on the Register in respect 
of such share shall alone be entitled to vote in respect thereof.” 

There follows a provision with regard to executors. Article 171 is: 

“ Unless otherwise directed any dividend may be paid by cheque or warrant sent through 
the post to the registered address of the member or persons entitled, or in case of joint holders to 
any one of them first named in the Register in respect of Joint holding.” 

And the rest of that article is not material. 

So that it is clear from those articles that the first named of joint registered 
- -holders has no special status in the contract between the company and its 
members. What is said of him is merely administrative machinery. 

It will be convenient in the first place to consider question No. 2, because, if 
that question be answered by saying that it is the joint holders of these shares 
-who are daaseasable under s. 23A in respect of their joint holding, like any other 
association of persons, then question No. 1 will not arise. 

Mr. Setalvad in his submissions on behalf of the Commissioner has referred 
-us to the charging sections, viz. ss. 3 and 4 of the Indian Income-tax Act. It 
is s. 3 which provides that where any Act of the Central Legislature enacta that 
income-tax shall be charged for any year at any rate or rates, tax at that rate 
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or those rates shall be charged for that year in accordance with, and subject. 
to the provisions of, this Act in respect of the total income of the previous year 
- of every individual, Hindu undivided family, company and local authority, and 
of every firm and other association of persons or the partners of the firm or 
members of the association individually. . 

Section 4(1) providæ that subject to the provisions of this Act, the total 
income of any previous year of any person includes all income, profits and 
gains from whatever source derived, and then in lettered sub-paragraphs are 
the descriptions of the possible sources from which income arises or is to be 
deemed to arise. 

In my opinion, looking at the scheme of the Act, s. 234 is a procedural section 
and not a charging section. It creates a notional income, which is wholly arti- 
ficial, and which does not in fact exist in the pocket of any shareholder. With- 
in the terms of that section this artificial income is to be deemed to have been 
distributed, in this case to the assessee and his wife as the registered holders of 
the shares. We are not dealing with anything concrete as no distribution has 
in fact taken place and no shareholder has in fact received any income. Who 
will ultimately receive these undistributed profits of the company cannot now 
be predicted, it may depend on survivorship. The section says nothing about 
equities or beneficial ownership, and nothing would have been easier, if the 
Legislature had so intended, to have provided that the undistributed income- 
of the company should be deemed to be the income of the persons, who would 
be entitled to it beneficially, if it had in fact been distributed on thé specified 
date. Accordingly, in my opinion, question No. 2 should be answered in the- 
affrmative. It is the joint holders, viz. the asseasee and his wife who are as- 
seasable to tax. Taking that view of the matter, question No. 1 does not arise. 
In my opinion the Commissioner must pay the costs. 


CHaqua J. I agree. Section 23A deals with the power to assess individual’ 
members of certain companies and it provides that the proportionate share of" 
the undistributed dividends of the company of each shareholder shall be includ- 
ed in the total income of such shareholder for the purpose of assessing his total 
income. Now, the scheme of the Act is fairly plain. Section 3 ix the charging- 
section and it charges the total income of the previous year of every individual, 
Hindu undivided family, company, local authority, and of avery firm and other 
association of persons or the partners of the firm or members of the association 
individually. But s. 3 does not tell us what the total income of the assessee is. 
For that you have got to turn to the definition of ‘‘total income’’ contained im 
g. 2, sub-cl. (15), and that sub-clause defines ‘‘total income’’ to be income, pro- 
fits and gains referred to in sub-s. (1) of s. 4 computed in the manner laid 
down in the Act. Section 4 tells us what the total income of an asseasee is to- 
include and we have to turn to the various sections of the Act in order to find 
out how total income is to be computed. 

Now, in my opinion s. 23A Jays down that certain notional income shall form 
part of the total income of an assessee who answers to the description contained 
in that section. It provides, as I have pointed out, that in the case of a share- 
holder of a company whose dividends have not been distributed, but for the- 
purposes of that section shall be deemed to be distributed, in the total income- 
of such shareholder his share of the undistributed dividends shall be included. 
Mr. Setalvad has. argued on behalf of the Commissioner that what we have to 
determine is whose real income the share of the undistributed dividends is, and 
that although a particular person may stand on the register of a company as a 
shareholder, still, if it is found on the facts that he is merely a benamidar and 
the shares really belong to someone else, then the income should be deemed to. 
be not of the shareholder but of the real owner. The simple answer to that: 
argument is that s. 28A does not so provide. 
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We have been asked by Mr. Setalvad, in face of the mandatory provisions 
of s. 23A that this particular share in the undistributed dividends of the com- 
pany shall be included in the total income of the shareholder, that we should 
hold that this should be included not in his total income but in the total income 
of someone else. In my opinion, it is perfectly clear that under the terms of 
s. 23A it is only the shareholder who is assessable and no one else. In this case 
the agseagee is not the ahareholder. The shareholders are the assessee and his 
wife. They are the joint shareholders; and within the meaning of s. 23A they 
constitute the shareholder who is to be assessed in respect of this income. 

Now, with great respect to the Tribunal, I fail to find any warrant or autho- 
rity for the proposition that the term ‘‘shareholder’’ in s. 28A (1) means any- 
one of the joint shareholders who for the company’s purpose is regarded ag 
the shareholder. Both the assesses and his wife are on the register of the com- 
pany as the joint shareholders, and I fail to understand how the fact that the 
company may for the purpose of convenience agree to permit one or the other 
to exercise some of the rights of the shareholder can affect the question as to 
who is the shareholder for the purposes of s. 23A of the Act. 

In this connection it is material to refer also to s. 16 of the Act. That also is 
a computing section and sub-cl. (3) provides that in computing the total Income 
of any individual for the purpose of asgesament, there shall be included so 
much of the income of a wife or minor child of such individual as arise directly 
or indirectly in the manner provided im the following sub-clauses. Therefore, 
that section provides that the income of the wife shall be deemed to be the 
income of the husband if the conditions laid down in that sub-clause are com- 
plied with. That is a mandatory section and the imeome-tax authorities are 
entitled to include in the total income of the husband the income of the wife, 
provided, as I said, the conditions laid down in that sub-section are complied 
with. It would not be open to the husband to contend that in fact he is not the 
real owner of the income but his wife is. Just as that is a mandatory section 
and provides for computing the total income of the individual under certain 
circumstances, similarly s. 23A is a mandatory section and lays down rules of 
computation in computing the total ineome of the shareholder referred to in 
that section. 

Mr. Setalvad has relied on a decision of our Court, Shapurji v. Commissioner 
of Income-taz, Bombay’. In that case one 8. P. Mistry and P. P. Mistry were 
two of the partners in a partnership firm. That partnership was registered under 
s. 264 of the Income-tax Act. In that registration the father was shown as having 
6 as. 8 p. share and the son as having 4 as. share. In the assessment the taxmg 
authorities came to the conclusion that the son was merely a benamidar and that 
the 4 as. ahare given to the son really belonged to the father, whereupon under 
s. 23, sub-cl. (5) (a), they assessed the father in his individual assessment not in 
respect of the 6 as. 8 p. share but in respect of the whole of the 10 as. 8p. share. 
It was thereupon contended that the mcome-tax authorities having registered 
the firm and the firm continuing to be registered under s. 26A it was not open to 
the taxing authorities to assess the father on the basis that the share was 10 as. 
8 p., when in the partnership deed, which was registered with the authorities, 
it was shown that his share was only 6 as. 8 p. That contention was rejected 
by a division bench consisting of the learned Chief Justice and. Mr. Justice 
Kania. : 

Now, with respect to Mr. Setalvad, I fail to see the analogy between that case 
and the case we have before us. Section 28(5) provides that in the case of a 
registered firm, the sum payable by the firm itself shall not be determined, but 
the total income of each partner of the firm, including therein his share of its 
income, profits and gains of the previous year, shall be assessed, and the sum 
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payable by him on the basis of such assessment shall be determined. Therefore, 
in the case of an individual partner, in his total assessment is to be included his 
share in the income, profits and gains of the partnership. There was nothing 
to preclude the taxing authorities from determining what the real share of the 
individual partner was in the income, profits and gains of the previous year. 
Although the partnership deed stated that his real share was only 6 as. 8 p., 
the taxing authorities came to the conclusion that in fact the real share was 
10 as. 8 p. The learned Chief Justice held in his judgment that the taxing 
authorities were not estopped by s, 26A and Mr. Justice Kania decided the case 
on another ground, viz. that s. 28(5)(a) did not provide in terms for the 
assessment of the partners in their names according to the instrument registered 
with the Income-tax Office. There is, it need hardly be pointed out, nothing 
mandatory in s. 23(5) (a) which lays down that in the case of an assessment 
of an individual partner in his total income shall be included his share in the 
income, profits and gains of the firm according to the tenor of the partnership 
deed registered with the income-tax authorities. If we turn to 8. 23A, as I 
have pointed out more than once, you have a mandatory provision saying what 
should be included in the total income of a shareholder of certain companies. ' 

in the circumstances I feel that the taxing authorities are wrong in assessing 
the share of the undistributed profits as the income of the assessee. He is 
not the shareholder, and under s. 23A this income can only be assessed as that 
of the shareholder, and that shareholder is not the assessee but the assessee and 
' his wife who are the joint holders of the shares in question. I, therefore, agree 
with the learned Chief Justice that the question referred to us should be 
answered in thé manner suggested by him. 


Attorneys for the aseesses: Gagrat & Co. 
, Attorney for the Commissioner: N. K. Suntoke. 


Before Str Leonard Stone, Kt., Chief Justice, and Mr. Justice Chagla. 
In re. LADY NAVAJBAI TATA‘. 


Indian Income-tas Act (XI of 1922), Secs. 7, 12—''Salartes”—Gratulty paid by employer to employes 
—Relationskip of master and seroani—Remuncration paid by company to its director— 
t Income derived from other sources."’ 

The asseasce, who was a director (or a permanent director) of a company, received a 
remuneration of Rs. 40,000 as her share in the remuneration voted to the directors at the 
annual genera] meeting of the company. Out of the above sum Rs. 1,200 were reoetved by 
her as monthly salary at the rate of Rs. 100 per month as a director. She took no active 
part in the day to day management of the company, but she was consulted in all important 
matters by her oo-directors and she attended meetings of the board of directors. A question 
having arisen whether the sum of Rs. 40,000 in her hands was “ salaries” under a. 7 of the 

‘ Indian Income-tax Act, 1922, or “ income from other sources” under s. 12 of the Act :— 

Held, that the amount in question was neither “a salary or wages ” nor was it a gratuity 
paid to the assesses by an employer so as to fall to be taxed under s. 7 of the Act, and 
that"it was “income derived from gther sources” under s. 19 of the Act. 

All the benefits contained in s. 7 of the Indian Income-tax Act are governed by the 
source from which they are paid or are to be paid, that is to say ‘‘ the Crown, a local autho- 
rity, a compeny or any other public body or association or any private employer.” A 
gratuity, to come under the section, must be one paid by an employer to the employee, that 
is to say the relationship of master and servant must be shown to exist between the two. 

Bhagwati Shankar, In ret, doubted. 


Tes asseasee, Lady Navajbai Tata, was one of the directors, or one of the 
permanent directors, of Tata Sons, Ltd., a private limited company, one of the 
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‘objects of which was to take over managing agencies of a number of joint stock 
companies. 

One of the articles of association (viz. 101) provided for the work to be done 
by the. directors, as follows :— 
° Gehe asignas of tha company hall To managed iy hadio who hrala tothe 
powers and authorities by these presents or otherwise expressly conferred upon them may 
exercise all such powers of the company, and do on behalf of the company all such acts as 
may be exercised and done by the company, and as are not by the Acts or by these articies 
referred to be exercised or done by the company in general meeting, subject nevertheless to 
any regulations of these articles, to the provisions of the Acts, and to such regulations being 
not inconsistent with the aforesaid regulations or provisions as may be prescribed by the com- 
Pany in general meeting, but no regulation made by the company in general meeting shall in- 
validate any prior act of the directors which would have been valid if such regulation had 
not been made.” 


Another article (vis. 97) made provision for directors’ remuneration, as 
follows :— 

“The remuneration of the directors (other than the managing directors, if any) shall be at 
-the rate of Rs. 100 per mensem, and such further sum (if any) as shall be voted to them by the 
company in general meeting, and such remuneration shall be divided among the directors (other 
than as aforesaid) as they shall determine, or, failing agreement, equally. The directors shall 
also be entitled to be repaid all travelling and hotel expenses incurred by them respectively in 
-or about the performance of their duties as directors, ineluding their expenses of travelling to or 
from board moctings’.”” 
that permanent directors were named in the articles, and it was provided 

i= 

. „cach of [them] shall. . . -bo entitled to hold office so long as ho lives and is the registered 
holder of not les than 300 ordinary shares in tho company, and shall be called a * permanent 
director.” 

No managing director was appointed. The affairs of the company were 
managed by directors, who distributed the work among themselves and carried 
on the day to day administration by full-time attendance. The asseasee was a 
‘permanent director and attended the meetings of the board of directors, but 
took no part in the work of daily management. She was, however, consulted 
on all important matters of business. She, in common with the other directors, 
drew a monthly salary of Rs. 100, and also shared equally in the remuneration 
voted to the directors by the company at its annual general meeting. The 
emoluments so received by her from the company amounted to Re. 40,000 during 
the accounting year 1941. 

At first such emoluments in the hands of the asseagee were classed as ‘‘sala- 
vies’’ under s. 7 of the Indian Income-tax Act, 1922, by the Income-tax autho- 
Titiés and taxed as such. In the assessment for the year 1942-48 the emoluments 
were treated as “‘income from other sources’’ under s. 12 of the Act by the 
Income-tax Officer and taxed accordingly. The asseaament was confirmed by 
the Appellate Assistant Commissioner. On further appeal, the Income-tax 
‘Tribunal of Appeal was of opinion that the emoluments in question were 
‘Sgalaries’’ and should be taxed under s. 7 of the Act. 

At the instance of the Commissioner the Tribunal referred the following 
-question to the High Court :— 

Whether in the circumstances of this cese the remuneration of Hs. 40,000 recetved by the 
asseaeoe from Messrs. Tata Sons Ltd. in the year of account is salary chargeable under s. 7 of the 
Indien Income-tax Act ? 

M. O. Setalvad, for the Commissioner. 

Str Jamshedji Kanga, for the assessee. 


Stons C. J. This is a reference under s. 66(1) of the Indian Income-tax 
` Act and the question referred to us is: 


_Whether in the circumstances of this case ths remuneration of Rs. 40,000 reosived by the 
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aswesco from Messrs. Tata Sons Ltd. in the year of account is salary chargeable under s. 7 of 
the Indian Income-tax Act fî 

The assesament year was the year 1942-43, in respect of the accounting year, 
which is the calendar year 1941, in which year the sum of Re. 40,000 was receiv- 
ed by the assessee in respect of her remuneration as a director of Tata Sons, 
Limited. This sum is made up of remuneration at the rate of Rs. 100 per 
month, and in addition, Rs. 38,800, being the assessee’s share in the remunera- 
tion voted to the directors on May 5, 1941, at an annual general meeting of the 
company, pursuant to the power in that behalf contained in art. 97 of the 
company’s articles. The articles so far as material are as follows :— 

Article 92 provides, that the number of directors of the company should not 
be less than three nor more than ten and that the first directors of the company 
should be six persons whose names are therein set out, three of them being 
appointed for life, so long as they remained the registered holders of not less 
than 200 ordinary shares of the company, they are called ‘‘permanent direc- 
tors” and the other three are what is described in the article as ‘‘ordinary 
directors.” Article 92A. makes special provision with regard to Mr. Saklatvala 
who was one of the three ordinary directors. Article 93 is concerned with the 
appointment of other directors besides the six named in art. 92, and pro- 
vides that the three permanent directors or their executors or administrators 
should have the power in the circumstances therein mentioned to appoint a 
permanent director. ‘It was under this article that the asseasee, who is the 
widow of Sir Ratan Tata (one of the three original permanent directors), was 
appointed in the year 1925 by Sir Ratan Tata’s executors. Article 97 which is 
headed ‘‘Directors’ remuneration’’ is as follows :— 

“ The remuneration of the Directors (other than the managing director, if any) shall be at 
the rate of Rs. 100 per mensem, and such further sum (if any) as shall be voted to them by the 
company in general meeting, and such remuneration shall be divided among the directors (other 
than as aforesaid) as they shall determine, or, falling agreement, equally. The directors shalt 
also be entitled to be repaid all travelling and hotel expenses incurred by them respectively in 
or about the performance of their duties as directors, including their expenses of travelling to 
or from board moetings.” 

The only other article to which it is necessary to refer is art. 101 which pro- 
vides that the business of the company shall be managed by the directors, who, 
in addition to the powers and authorities by the articles or otherwise expresaly 
conferred upon them, ment exercise all such powers of the company as therein 
mentioned. 

This article must be ‘rend im conjunction with regulation 71 of Table A of 

the Indian Companies Act, which is a compulsory regulation and applies to 
all companies by virtue of s. 17 of that Act. Regulation 71 is in these terma:— 

“The business of the company shall be managed by the directors, who may pay all expenses 
incurred in getting up and registering the company, and may exercise all such powers of the 
company as are not by the Indian Companies Act, 1918, or any statutory modification thereof 
for the time being in force, or by these articles, required to be exercised by the company in general 
meeting, subject nevertheless to any regulation of these articles, to the provisions of the said Act, 
and to such regulations being not inconsistent with the aforesald regulations or provisions, as 
may be prescribed by the company in general mecting ; but no regulation made by the company 
in general meeting shall invalidate any prior act of the directors which would have been valid 
if that regulation had not been made. 

From the agreed statement of facts contained in the reference it appears 
that: 

‘* All the directors, except the assesmsee-lady, are full-time directors of the company and attend 
office every day. Singly or together they look after the management of the concerns taken over 
by the company for management. The assomoc-lady, howover, does not attend office every day 
nor is she allotted any day to day work. She is however a resident of Bombay and attends the 
board’s meetings and is also consulted in all important matters by the directors. As a permanent 
director ahe possesses residual powers, including the power of veto described in the articles of 
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association. None of the directors is paid any fees or remuneration for attending the board’s 
moetings.” ; 

Counsel im this Court agree that this last sentence with regard to directors 
not being paid fees or remuneration for attending Board meetings, only means 
that no separate fees are payable in respect of the attendance at a Board meet- 
ing, which is the usual practice in this country, and does not mean that the 
Temuneration provided by art. 97 does not cover the work done by a director 
in attending meetings of the Board. ` 

The Tribunal’ in their judgment came to the conclusion that the sum of 
Rs. 40,000 was not taxable under s. 12, but fell to be taxed under s. 7 of the 
Indian Income-tax Act- At the date of this decision the recent case in this 
Court of The Commissioner of Income-taz v. Armstrong Smith’ which was de- 
cided on March 7, 1946, had not’ been so decided and their decision was based 
on the view that the assesses is ‘‘substantially an employee of the company”. 
Jn my opinion the Tribunal was in error in coming to that conclusion. As was 
pointed out by me in delivering the judgment of this Court in Armstrong Smtth’s 
cage, the English cases with regard to the relationship of a director with his 
company can: 

“ be summarised by saying that e director of a company as such is not a servant of the 
company and that the foes he receives are by way of gratuity. But that does not prevent a 
director or a managing director from entering into a contractual relationship with the company, 
so that, quite apart from his office of director he becomes entitled to remuneration as an employee 
of the company.” 

In this case it is not, nor could it be suggested, that the assessee has any other 
relationship with the company than that of her appointment as a director, and 
accordingly she is not in my opinion a servant or.an employee of the ira aah 
and Ü agree with the submission of Mr. Setalvad, on behalf of the 

that there is no such relationship in this case. The assessee’s position in 
the company is that of a permanent director only. The articlea do not appoint 
her either a manager or managing director, and she has no contract with the 
company, outside the articles. Her remuneration of Ra. 100 a month and a 
share in whatever may be voted by the company in general meeting is in respect 
of her remuneration as director and nothing else. 

The possible heads of income to be brought to tax under s. 6 of the Act are 
five and the first of these ia salaries, which is icularised and dealt with 
in s. 7, the last of the five heads being ‘‘income from other sources’’ which is 
particularised in a 12. Section 7 (1) of the Indian Income-tax Act is as 
follows :— 

“ The tax shall be payable by an assessee under the head ‘ salaries’ in respect of any salary 
or wages, any annuity, pension or gratuity, and any fees, commissions, perquisites or profits in 
Heu of, or in addition to, any salary or wages, which are due to him from, whether paid or not, 
or are paid by or on behalf of, the Crown, a local authority, a company, or any other public body 
or association, or any private employer; and for the purposes of this sub-section advances by 
way of loan or otherwise of income Sore et ee eee ee ee ee due 
on the date when the advance is received." 

In my opinion the agsessee’s remuneration in question is neither a salary 
nor wages. But it is suggested by Sir Jamshedji Kanga on her behalf that it 
is a gratuity, and that as such it falls within one of the five substantive items 
contained in s. 7, viz. ‘‘salary or wages, any annuity, pension or gratuity’’, 
and it is submitted that the other items mentioned, viz. ‘‘fees, commissions, per- 
quisites or profits’? are substitutional items qualified by the words ‘‘in lieu of, 
or in addition to”. Sir Jamshedji relies upon the word ‘‘and’’ which precedes 
the words ‘‘any fees’’ as making the break from the substantive list of items 
previously enumerated. The section as it at present stands amended is. beth 


1 (1948) Income-Tax Reference No. 12 of on March 7, 1946 (Unrep.) 
1945, decided by Stone C. J. and Kania J., 
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cumbrous and obscure. As it originally stood under the 1922 Act, the section 
was as follows :— 

*' The tax shall be payable by an assesses under the head ‘salaries’, in respect of any salary 
or wages, any annuity, pension or gratuity, and any foes, commissions, perquisites, or profits 
received by him tn lieu of, or in addition to, any salary or wages, which are paid by or on behalf 
of the Crown, a local authority, a company or any other public body or association, or by or on 
behalf of any private employer.” 

Sir Jamshedji suggests that as the section stood under the 1922 Act, it is 
clear that the five substantive heads are salary or wages, any annuity, pension 
or gratuity and that the omission of the words ‘‘any annuity, pension or gra- 
tuity’’ in the repetition of the substantive items is explained, because the 
substituted items are ‘‘any fees, commissions, perquisites or profits’, which 
can only properly be given in lieu of salary or wages and could not be given 
as an alternative to an annuity, pension or gratuity. In my opinion the amend- 
ments made to the section since 1922 do not overthrow the structure of the 
section as it originally stood and I think that a gratuity is one of the five sub- 
stantive items which must be brought to tax under s. 7. f 

But that is not an end of the matter, because it is submitted by Mr. Setalvad 
that a gratuity must be paid by an employer, that is to, say, that the relationship 
of master and servant must exist in order to bring a gratuity received by an 
asseasee under the head of s. 7 for taxation purposes. In my opinion this argu- 
ment is sound, because all the benefits contained in the section are governed 
by the source from which they are paid or are to be paid, that is to say ‘‘the 
Crown, a local authority, a company or any other public body or association, 
or any private employer”. The words ‘‘or any private employer’’- are im- 
portant, particularly when it is found that the notion of employer and employee 
prevails throughout the provisos and explanations to the section. In the case in 
the Lahore High Court of Bhagwati Shankar, In re’, Mr. Justice Din Mohan- 
mad, with whom Mr. Justice Marten agreed, held that the commission earned 
by the assessee under his appointment as official liquidator by the High Court, 
could be taxed only under s. 7, and at p. 198 the learned Judge said: 

“ As I read section 7 of the Income-tex Act, it contemplates every kind of servant, however 
highly or lowly placed he may be, and inasmuch as it includes every employee of a local authority, 

- or a company, or any other pubic body or association or of any private employer, all persons 
who held an office are to be dealt with under this section in the first instance, and this, irrespective 
of any prior profesaion or vocation followed by them.” o 

I agree with this passage, but, with respect to the learned Judge, I feel un- 
able to concur with the conclusion at which he arrived, viz. that a liquidator 
appointed by the Court is a servant. The learned Judge does not say whose 
servant he is. He is an officer of the Court, and a trustee for the creditors, 
whilst his remuneration is provided out of the assets of the company, the quan- 
tum being fixed by the Court. 

Tested in this way, can it be said that the sum of Rs. 40,000 paid to the 
agsessee as director’s remuneration for the accounting year in question is a 
gratuity, not only paid to her as such but also paid to her by an employer. In 
my opinion the remuneration satisfies the first qualification, but fails to satisfy 
the second, that is to say whilst a director’s remuneration is to be regarded as 
a gratuity, it is a gratuity paid to a director by virtue of his or her office as 
such, and not as a servant or employee of the company. That being so, the 
sum in question does not, in my judgment, fall to be taxed under 8. 7 of the 
Indian Income-tax Act, but must be brought to tax as income received from 
other sources under s. 12. Accordingly the question should be answered in 
the negative. The assessee must pay the costa. - 


Cuaanua J. I agree. Under s. 6 of the Indian Income-tax Act are enu- 
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merated the five heads under which income is classified and which are chargeable 
to income-tax, and the following sections lay down the mode of computation. 
Section 7 deals with salaries and it provides the various, heads under which 
salaries are to be taxed. Three main heads are provided: 

, (1) salaries or wages ; 

° (2) annuity, pension or gratuity; and 

(8) fees, commissions, perquisites or profits in lieu of, or in addition to, 

any salary or wages. 

These various heads are to be taxed whether the amounts are actually paid or 
not and even if they are merely due to the assessee; or, in other words, under 
a. 7 of the Act, salaries are taxed both on the accrual and the receipt basis. It 
will be remembered that before the amendment of the Act salaries were only- 
taxed on the receipt and not on the accrual basis. In my opinion a. 7 deals 
with different kinds of payments made by an employer to an employee. It has 
been contended by Sir Jamshedji Kanga that even if the assessee is not an 
employee of the company, gratuity is an independent head and it is liable to 
tax under the head ‘‘salaries’’ although it may not be paid to an employee by 
an employer. I am not prepared to accept that contention. In the first place, 
when one looks at the context in which the expreasion ‘‘gratuity’’ finds itself, it . 
is clear that it must be a payment arising out of a contract of employment. 
But to my mind the key words of the section which help us to a correct inter- 
pretation thereof are ‘‘any private employer”. These words indicate that all 
the bodies and authorities which precede that expression ‘‘any private employ- 
er’? and by which payments are made to the asseasee should all be employers 
and payments should be made to the asseasee in the character of an employee. 
If that were not so, then one would not expect the expression ‘‘or any private 
employer’? and one would expect the expression ‘‘any individual or 
person’’. The fact that the legislature, after enumerating the various author- 
ities or bodies, namely, the Crown, a local authority, a company, or any other 
public body or association ends up by mentioning ‘‘any private employer” 
clearly indicates the relationship which exists or which should exist between the 
person making the payment enumerated in the earlier part of the section and 
the assessee who receives that payment, and that relationship is that of an em- 
ployer and an employee. 

Sir Jamshedji Kanga on behalf of the assegses has further contended that in 
this case the agseagsee was employed by the company.. Now-it is true that a 
director holds an. office under the company; he is either appointed or elected 
by the company. ' But I am not prepared to accept the contention that every 
person who holds an office is necessarily an employee. In the ease of a director 
there may be special terms in the articles of association, or there may be an 
independent contract which may bring about contractual relationship, between 
the company and the director and constitute the director an employee of the 
company ; but independently of such gpecial contract, a director of a company 
is not the employee of a company. 

The learned Chief Justice has referred to the decision of Mr. Justice Din 
Mohammad in Bhagwati Shankar, In ret. In that case the Lahore High Court 
held that the official liquidator was an employee and the remuneration receiv- 
ed by him fell under the head ‘‘salaries’’, Now, with respect to the learned 
Judges, who decided that case, I agree with the learned Chief Justice 
that although, again with respect, the reasoning of the decision is sound, 
the conclusion arrived at seems to be erroneous and does not logically 
follow upon the reasoning advanced in the judgment. The decision seems merely 
to be based on the fact that the official liquidator holds an office and is appoint- 
ed by the Count and that he is to receive a salary or a remuneration. Now these 
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three ingredients by themselves do not constitute the official liquidator an 
employee. The fact that a person may hold an office and that te should receive 
a remuneration by virtue of that office does not necessarily bring abont a rela- 
tionship of master and servant between him and the person who pays him the 
remuneration or the relationship of an employer and an employee. 

Sir Jamshedji Kanga has relied on art. 97 of the articles of association of 
Tata Sons, Limited, as constituting a contract of employment between the com- 
pany and the assessee. That article fixes the remuneration to be paid to the 
directors. It is true that in this particular company there are no managing 
agents, there is no managing director and there are no managers to manage the 
affairs of the company, aud in fact all the affairs are managed by the directors 
of the company. Therefore, says Sir Jamshedji, the remuneration paid to the 
directors is for managing the company and in order to act as the managers of 
the company. In my opinion that argument is fallacious because in law, and 
also expressly under art. 101 of the articles of this company, the business of the 
company is to be managed by the directors and the remuneration that is to be 
paid to the directors under art. 97 is to be paid to them qum directors in the 
capacity of directors and not as managers or for any special work to be done 
_ by them. The articles could very well have provided for a special remuneration 
either to all the directors or to any one of them "for any special services to be 
rendered by them, or there could have been an independent contract of employ- 
ment between the company and the directors or any of them. Admittedly there 
is no special contract, and I see nothing in the articles which would lead one to 
hold that any one of the articles constitutes a special contract of employment 
between the company and the directors in respect of which any special remu- 
neration is to be paid to them. 

I, therefore, agree with the learned Chief Justice that the income of the 
asseasee should be classified as ‘‘Income from other sources’’, and the question 
should be answered in the manner suggested by the learned Chief Justice. 


Attorneys for assesses: Wadia, Ghandy & Co. 
Attorney for Commissioner: D. H. Nanavati. 


FULL BENCH—APPELLATE CIVIL. 


Before Mr. Justice Sen, Mr. Jushes Weston and Mr. Justice Gajendragadkar. 
SHANKAR MARUTI GIRME v. BHAGWANT GUNAJI GIRME.* 
Cowrt-fees Act (VI of 1870), Sch. I, Art. 17, el. vid (Bombay Amendment), Secs. 7(tv)(b), '7(v), 19— 

constructive possession 


. High Court-—Revision jurisdiction to revise amount—Stare decisis—AppHcabitty of rule. 

Whore, in a sult for partition of joint family property, the plaintiff claims to be in construc- 
tive possession with other coparceners, the court-fes payable on the plaint is under Sch. II, 
Art, 17, cl, (of) (according to the Bombay Amendment) of the Court-fees Act, 1870, a fixed 
feo of Rs. 15. Neither s. 7 (to) (b) nor s. 7(0) of the Act is applicable to such a suit. 

Ramaswami v. achartar,) followed. 

Mahadeva Balwant Karendikar v. Lazwnan Bakvant Karandikar,* Balkani Ganesh v. 
Nana Chintamon," and Dagdu v. Tolaram,* overruled. 

The finality of the decision, under s. 12 of the Court-fees Act, as to the amount of court- 
fos payablo on a plaint, does not oust the jurisdiction of the High Court to interfere in 
revision, under s. 115 of the Civil Procedure Code, 1908, nor is such jurisdiction confined to 
cases in which there fs detriment to revenue. 


bg Decided arene Ti 1948. Civil Revision 1 
e ei No. of 1945, from an order 2 
M. Talat, Joint Civil Judge 3 tos) L L. R. 18 Bom. 209. 
Senior Division) at Poona, on Exhibit No. 98 4 L. R. 
in Suit No. 847 of 1942 8. c. 11 Bom. L. R. 1074, 
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Vithal Krishna v. Balkriskna Janardan! and Makadeo Gopal v. Hari Waman, followed. 
Tha ordinary principles of stare decisis do not apply with their usual force where the 
question involves no possibility of disturbance of titles, but is a fiscal matter between 

Government and the litigant. : 

Sorr for partition. The propetty to be partitioned was family property 
belonging to Shankar and anether (plaintiffs) and Bhagwant and others (de- 
fendants.) A portion of the property was in the possession of plaintiffs, while 
other portions were in the possession of some of the defendants. On March 
13, 1942, the plaintiffs sued to recover their share on partition of the whole 
pe The plaint stated the valuation of claim and its particulars as 
follows :— 

Rs. 1,000-19-6. For partition-of lands. The assessment of the entire land is Rs. 444-13-0 
and the same in proportion to plaintiffs’ 1/5th share is Rs. 88-15-0. Seven and a half times the assose- 
ment in Rs. 667-8-0. The assessment of the excess 1/10th share is Rs. 44-7-6, and seven times 
that assessment is Rs. 888-9-6. So it comes to Rs. 1,000-12-6. ` 

Rea, 34,570-12-6. For claiming partition of the houses at various places. The vatue of all 
the houses is Rs. 1,15,286. The value of 1/5th share of the plaintiffs comes to Rs. 28,047-8-0 
‘The valus of newly acquired 1/10th share is Rs. 11, 628-9-6. In all it is Rs. 84,570-12-6. 

Rs. 1,02,550-8-0. Tho value of 1/5th share of the plaintiffs in the moveable property of the 
joint family, that is ornaments, pots and pans, ete. and other chattels of the joint family is 
Ra. 68,867 and for the newly acquired 1/10th share is Rs. 84,188-8-0. Inall it is Rs. 1,02,550-8-0. 

Rs. 10-0-0. The plaintiffs have no knowledge of the outstandings, and so the same ir valued 
for the present at Rs. 10. 

Rs. 1,88,182-1-0. The total value of the subject-matter of the suit is Ra. 1,88,122-1-0. 

The plaint went on to state how the court-fee was computed — 

“ The plaintiffs are doing vahiwat of some of the suit properties, and the rest of the properties 
are under the vahtwat of some of the defendants for and on behalf of the joint family. And 
through them the plaintiffs are also in joint possession. As the principal claim of the plaintiffs 
is to have exclusive possession of the property which will be allotted to their share instead of the 
present joint possession in the entire properties, the claim for court-fees is valued of Rs. 5,100 
and Rs. 10 for the recovery of outstandings, eto. The total claim for court-fees is valued at 
Bs. 6,110 and stamp paid thereon.” 

A contention was raised by the defendanta whether the claim in the plaint 
was properly valued for purposes of court-fees. 

The following provisions of the Court-fees Act, 1870, are piati to the 
report: 

Y. The amount of foes payable under this Act in suits next hereinafter mentioned shall bo 
computed as follows :—... 7 

(io) In suits —... 

(b) to enforce the right to share in any property on the ground that it is joint family pro- 


In all such suits plaintiff shall state the amount at which he values the relief sought. 
(v) In suits for the posseasion of lands, houses and gardens—aocording tothe Salis ofthe. 
subject-matter... 
Soh. L No. 17. Plaint or memorandum of appeal in each of the following sults :—... 
(oi) covery other suit where it is not possible to estimate at a money-value the subject-matter 
in dispute, and which is not otherwise provided for by this Act. (Proper Foe) Rs. 10. 
[ In the presidency of Bombay, the amount of Rs. 10 was raised to Rs. 15 by the Bombay 
Finance Act, 1982. (Bom. II of 1982).] 
Y. V. Dixit, with R. N. Bhalerao, for the applicant. 
A. @. Desai, for opponents Nos. 1 and 2. 
Y. M. Lokur, for opponents Noa. 8, 10, 11, 12 and 18 to 16. 
8. B. Jathar, Assistant Government Pleader, for Government. 


Y. Y. Dizıt. The question to be decided by the Court is what is the pro- 
per amount of court-fees payable on a plaint in a suit for partition of joint 
family property when the plaintiff alleges that he is in possession of part of 


1 (1980) I. L. R. 10 Bom. 610, F.B. 2 (1944) 47 Bom. L. R. 350. 
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the property and the question in effect is, under what provisions of the Court- 
fees Act does the snit fall? The case of Dagdu v. Totaram’ says that the 
suit falls within s. 7 (v) of the Court-fees Act, and the question is whether 
that view is right. 

On this point there is conflict of authority. The Courts at Calcutta, Mađ- 
ras, Allahabad, Lahore, and Lucknow take the view that the suit falls within 
sch. II, art. 17 (vi), and it is submitted that that is the correet view. Sece- 
tion 7 (iv) (b) does not apply, the suit there contemplated being a suit to enforce 
the right to share in any property on the ground that it is joint family pro- 
perty. Nor would s. 7 (v) apply since a suit contemplated by that provision 
is a suit for possession of land, houses and gardens, Where a plaintif is ir 
joint possession of part of the property and claims partition and separate 
possession of his share, the suit is neither a suit to enforce a share, nor a suit 
for possession, Section 7(v) applies when a plaintiff is out of possession 
and by the suit he claims to recover possession of the property. So that 
sch. Il. art. 17 (vt) can alone apply because all that the plaintiff wants is ex- 
clusive possession in lieu of his joint possession. 

The earliest case in Bombay is that of Gulabsingss v. Lakshmansing ji? where 
the nature of the suit was ‘‘a declaration of their [plaintiffs’] shares in certain 
talukderi estates and for a temporary injunction to restrain defendant ete,” 
and the snit was properly held to fall within a. 7 (#v)(c) of the Act. This case 
was not referred to in the later case of Dagdu v. Totaram,? which was a suit for 
‘partition of certain houses, house-sites, moveables and lands.’’ The Court held 
that the suit fell not within s. 7 (4v)(b) but under s. 7, (v). Both cases rule 
out the application of s. 7 (sv) (b). The contest then lies betweens s. 7 (v) and 
ach. If, art. 17(6). dt is clear from the wording of s. 7 (v) that it applies to 
suits ‘‘for possession of lands, houses and gardens.’? A suit for partition is. 
not such a suit. In a suit for partition, some of the coparceners have possession 
of the property, which they hold jointly with the rest. The plaintiff is deemed 
to be in constructive possession of his share, which he wishes to turn into ex- 
clusive possession. In the present case, however, the plaintiffs are in possession 
of a portion of the joint family property. In such a case there is no question 
of enforcing a share in a property, much less is there a question to recover 
possession of lands, ete. The only provision that therefore applies is sch. IT, 
art. 17(6). 

A full bench of the Madras High Court has held in Ramaswami v. Ranga- 
chariar+ that to a suit for partition, where the plaintiff is in joint possession of 
some of the property to be partitioned, the proper provision to apply in sch. I, 
art. 17(«4). Neither s. 7(v) nor s. 7.(tv)(b) applies to such a suit. The for- 
mer can only apply in seeking relief in respect of posesion of immoveable pro- 

perty when the plaintiff is out of- possession. The language of the latter is in- 
compatible with a claim for partition when the plaintiff is in joint possession 
with the other members of his family. Other cases that take the above view are: 
Nandalal Mukherji v. Kalipada Mukherpi®; Asa Ram v. Jagan Nath®; Taro 
Chand Mukerji v. Afzal Beg! and Lal Durga Bakhsh Singh v. Lal Ambika 
Bakhsh Singh. 

The grounds of decision in Dagdu v. Totaram do not seem to be convincing. 
The plaintiff there was not in joint possession of the property to be partitioned. 


5. B. Jathar. I submit that s. 7(v) applies to this case. The cases relied on 
by the applicant are all decisions made under various local amendments to the 
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Court-fees Act. So far as Bombay is concerned the Act is not amended by any 
loeal amendments, 

In substance, the present case is a suit for possession of property. The fact 
that in a suit for partition the possession of the defendant must be regarded as 
constructive does not matter. The plaintiff is asking for possession all the 
same. Even if he is in possession he is asking for actual possession, which is a 
substantial relief. Before such posseasion is given, the possession is contructive. 
Suppose, for instance, the karta of a family is in actual possession of the pro- 
perty, he cannot make a gift of the property. The grant of relief for which the 
suit is brought gives the plaintiff all the advantages of actual possession. 

The plaintiff here has already valued his claim item by item, and puts it down 
for purposes of jurisdiction. For purposes of court-fees, however, he states an 
arbitrary value. Can he do so? 

Schedule II, art. 17, cannot apply. It is a residuary article. It can apply 
only when one is satiafled that no other provision applies. Section 7(+w) (db) 
applies only where the right to share is denied. It applies where the plaintiff 
wants joint possession. Section 7(v) is the only provision that applies to a 
case liks the present. It says ‘‘suits for possession of landa etc.’’ The subject 
of the suit is capable of a definite valuation under s. 7(v); in fact it is here so 
valued. The subject-matter of the suit is ‘‘partition my share and put me in 
possession’’, Section 7(v) applies. The resultant art. 17 is not applicable; 
and 7(iv)(b) is also mapplicable. It is not open to the plaintiff to make one 
valuation of his claim for purposes of jurisdiction, and to make another valua- 
tion at a amaller amount for purposes of court-fees. When property in the 
possession of a karta is partitioned, the nature as well as the character of the 
property is changed. What was joint possession of the whole property before is 
turned into independent posseasion of a specific share. The whole point is that 
partition changes the character of possession. 

'. The Bombay view is in force for upwards of fifty years. The Act has here 
remained unchanged. 

A G, Desai. Under the law, partition is only a mode for getting possession 
of property. The object of the suit is to get exclusive possession of property. 
The property in suit here is of different subjects, viz. lands, houses, movables and 
outstandings. These distinct subjects should, under s. 17 of the Court-fees Act, 
be separately valued and fees calculated on each item. The feos payable would 

be ‘‘the aggregate amonnt of the fees.’’ In the present case, the claim for land 
is valued at Rs. 1,000-12-0; the value of the claim for houses is valued at 
Ra, 34,570-12-6 ; the share in moveable property is taken at Ra. 1,02,550-8-0; 
and the claim to outstandings which cannot be valued with precision is valued 
at Rs. 10. Thus, according to the plaintiff the value of his share is estimated 
at Ra, 1,88,182-1-0,- He must pay court-fees on that amount as ordered by the 
trial Court. The word ‘‘subject’’ in s. 17 means, according to Chambers’ Dic- 
tionary, a matter or material It means something in which you ask for a ehare. 
It refers to matters dealt with in a suit. The matter is the subject for which 
relief is asked for. The term ‘‘subject’’ means different kinds of property: 
Shidappa v. Rachappa'. ‘‘Subject’’ means topics, i.e. property in respect of 
which the plaintiff asks for relief. 

So far ay the claim to moveables is concerned it is expressly covered by s. 7 (11). 
The section does not say you must claim the whole of the moveables. There 
may be a claim for a portion of the property or in certain items of it. Parti- 
tion is only a mode in which the plaintiff asks for relief. There is no charm 
in the word ‘‘partition.”? Further the claim to “lands and housea’’ is cover- 
ed by s. 7(v). There having been these specific provisions for some of the 
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claims, the residuary art. 17(6) has no application. Under s. 17 the court- 
fees must be paid on the aggregate of the above items. 

Under s. 12 the decision of the Court as to ‘‘the amount of fee chargeable” 
is final. It can only be re-opened by the appellate Court if the fixation of fees 
is ‘‘to the detriment of the revenue.’’ Here, the fee is already fixed by the 
trial Court: the decision is final. The present application is made for the 
purpose of lowering the fees: it cannot be entertained. See Mahadeo Gopal v. 
Hari Waman’ and Collector of Ahmedabad v. Savchand?. An appeal liés 
when the question is as to the class to which a suit belongs: Dada v. Nagesh? 
Section 115 of the Civil Procedure Code, 1908, is general in ita terms, but it 
has to be read with s. 12(2). So read, the Court will interfere where there 
is Getriment to the revenue and only then. 

[Sun J. refers to Shiva Nathaj v. Joma Kashinath*.| 
. The Court-fees Act makes no distinction between a plaintiff being in poses- 
sion and a plaintiff out. of possession. Everything is included in ‘‘suits for 
possession.” Whenever any such distinction is made, the Legislature says so 
expressly. See the Indian Limitation Act, arts. 136, 187, 138. 

In the case of family property the possession at first is joint. But as soon 
as notice to separate is given or a guit for partition is filed, the character of 
possession changes. The person in possession becomes a trespasser, and the 
suit is one for ejectment. 

The question of the plaintiff being in possession or out of possession is dis- 
cussed in Kirty Churn Matter v. Aunath Nath Deb®. The plaintiff in that 
case was in possession of the entirety of his share. The case shows that where 
the plaintiff is not in poassesion, art. 17 will not apply. 

The Peshawar Court has in Murli Mal v. Vishno Ditia® accepted the Bom- 
‘bay view. : 

Before Sch. L, art. 17, can apply, two things must be shown:.(1) it is not 
possible to estimate a money value; and (2) the case ig not otherwise provided 
for in the Act. These two conditions are not satisfied in this case, First, the 
plaintiff has put money value on his claim; and, secondly, portions of the 
claim are definitely covered by the provisions of the Act. 

Suit for possession means suit for possession in any form. The Act makes 
no distinction between in possession and out of possession. 

The plaint asks for mesne profits. This shows that the defendant is in 
wrongful possession of the property from the date of the suit. This is there- 
fore a snit in ejectment: The defendant is a trespasser from the date of the 
suit. In the written statement the defendant has denied the whole of the 
plaintiffs’ claim. F 

Y. V. Divit was not heard in reply. 


Weston J. This revision application raises the point as to the court-fee 
payable in a suit for partition of the joint family properties belonging to a 
joint Hindu family, when the plaintiff asserts that he is in joint possession 
with the defendants of those properties. The matter has come before a full 
bench, I understand, because, following the recent decision of the Madras High 
Court in Ramaswami v. Rangachartar,’ it now appears, in the words used by 
the learned Chief Justice at p. 276 of that report, that ‘‘the Bombay High 

. Court stands alone” in its application of s. 7(v) of the Court-fees Act to such 
cases. The view of the Bombay High Court is expressed in three decisions: 
(1) Mahadeva Balwant Karandikar v. Laxuman Balwant Karandakar®, (2) 
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Balvant Ganesh v. Nana Chiniamon',-and (3) Dagdu v. Totaram?. It was 
held in all those cases that the plaintiff in a partition suit guch as the present 
must pay court-fee ad valorem on the value of his share in the joint family 
property under e. 7, paragraph (v), of the Court-feea Act. This view appa- 
rently has stood unchallenged for more than fifty years, and we should, I think, 
be very reluctant to disturb it, except for good reason. At the same time the 
ordinary principles of stare decisis do not apply with their usual force where 
the question involves no poasibility of disturbance of titles, but is a fiscal matter 
between Government and the litigant. Notice has been issued to the learned - 
Goverrment Pleader, and we have had the assistance of the arguments of 
Mr. Jathar, Assistant Government Pleader, in addition to those of Mr. Desai, 
who for the opponents in this revision supports the, view taken by the trial 
Court, which naturally felt itself bound by the Bombay decisions. 

Mr. Desai has suggested a preliminary objection to the competence of this 
revision application. He points to the two paragraphs of s. 12 of the Court- 
fees Act. ‘In paragraph (i) every decision by the Court, in which a plaint is 
filed, relating to the valuation for the determination of court-fees, is express- 
ed to be final as between the parties to the suit. But finality of decision bet- 
ween parties is laid down in various erfactments, and there are numerous de- 
cisions of this and other High Courts that this of itself in no way restricts the 
jurisdiction of the High Court to revise under a. 115 of the Code of Civil Pro- 
cedure, in proper cases, orders to which such finality is given by the statute 
[see Vinayak Pandurangrao v. Sheshadasacharya®, and cases cited therein 
at p. 718]. The second paragraph of s 12 does not support the argu- 
ment that this. Court has no power to interfere in revision. Paragraph (ii) 
of s. 12 lays a duty upon a Court of appeal, reference or- revision, when a suit 
comes before it, to interfere in the matter of court-fees, when the question of 
the amount of those court-fees has been wrongly decided to the detriment of 
the revenue. This in no way -requires that the discretionary power of the 
High Court to interfere in cases where the wrong decision has not been to the 
detriment of the revenue no longer exists. It was held as long ago as 1886, 
Vithal Krishna v. Balkrishna Janardan‘+, and as recently as a year ago, Muha- 
deo Gopal v. Hars Waman®, that this Court has power to interfere in revision 
under. s. 116 of the Code of Civil Procedure in proper cases where the trial 
Court has placed a suit under a wrong provision of the Court-feesa Act, and 
the competence of the present revision application, Mhenetote, calls for no 
further discussion. 

Mr. Desai has also sought to base an argument upon s. 17 of the Court-fees 
Act. He points out that in the present case the joint family property, accord- 
ing to the plaint, consists of both immovable and movable property. He also 
points to the fact that the amounts of certain outstandings are stated by the 
plaintiffs not to be within their knowledge, and the plaintiffs in terms have 
asked that in the suit an account should be taken of those outstandings. He 
suggests, therefore, that the suit is really a composite suit by which the plain- 
tiffs seek three reliefs: (1) posseasion of certain immovable property; (2) 
possession of certain movable property; and (8) accounts. The relief stated 
to be for accounts is, however, really a relief for ascertainment of property. 
The defendants said to be in physical ion of that particular part of the 
joint family property are in no way Hable to account to the plaintiffs in the 
technical senee of the word, and all that the plaintiffs have sought is determi- 
nation of the quantum of this part of the joint family property. It might be 
said that, if a suit for partition of joint family property, when such joint 
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-family property is wholly immoveable, falls under s. 7, para. (v), of the Court- 
fees Act, and if a suit for partition of joint family property, when such joint 
family property is wholly movable, falls under s. 7, para (iii), of the Act, then, 
when tho joint family property is both movable and immovable, s. 17 of the 
Act will come into operation. Mr. Desai has not been able to cite any case in 
which a partition suit has been held to be a composite suit because the subject- 
-matter of it is both movable and immovable property. By its very nature, it 
seems to me a partition suit is not a composite suit. There is a single canse 
‘of action, and I should expect such a suit to be referable to a single provision 
of the Court-fees Act. If the application of s. 17 is the logical consequence of 
regarding a partition suit as one for possession, that consequence, in my opi- 
-nion, weakens rather than strengthens the assumption from which it arises, 
that a partition suit is a suit for possession. 

As to whether a suit for partition of joint family property can properly be 
‘said to be a suit for possession of property, a suit for possession of immovable 
property is usually termed a snit in ejectment, and ita ordinary significance is 
that the plaintiff is out of possession, that the defendant is wrongfnlly in 
“possession, and that the plaintiff seeks that possession should be taken from the 
defendant and be given to him. But à partition suit, where the plaintiff under 
accepted principles of Hindu law is in constructive joint possession of the 
whole property, is certainly not a suit in ejectment in the ordinary sense of the 
term. The plaintiff in constructive possession of the whole seeks that the 
‘mode of enjoyment of the property by himself and by other members of his 
family shall be changed, and that, instead of enjoying joint possession of the 
whole, his possesion shall be altered to separate possession of a part. An ex- 
treme and no doubt unusual but by no means impossible example of partition 
suit is one by a manager in physical possession of the whole of the joint family 
property. who nevertheless may seek the assistance of the Court for partition 
and for his separate possession of only a fraction of the property. All thè 
High Courts other than Bombay, on the above line of reasoning, have accept- 
ed that a suit for partition of joint family property, when the plaintiff is in” 
constructive possession, is not a suit for the possession of property within the 
meaning of para. (v) of s. 7 of the Court-fees Act, and this reasoning may also 
be applied to cases where the joint family property is entirely movable 
property. 

The first case-of the Bombay High Court, Mahadeva Balawant Karandtkar v 
Laxman Balwant Karandikar is based upon a decision of the Calentta High 
‘Court, Kirty Churn Mitter v. Aunath Nath Deb.’ The judgment merely 
affirms that in agreement with that decision the court-fee must be ad valorem 
on the value of the share claimed by the plaintiffs. The case of Kirty Ohurun 
Mitter v. Aunath Nath Deb was on a reference under s. 6 of the Court-fees Act 
by the Taxing Master of the High Court, and the decision there, strangely 
‘enough, was directly the reverse of the decision in Makadeva Balwant Karan- 
dikar v. Laxman Balwant Karandtkar. The suggestion before the Taxing 
“Master appears to have been that the suit was one falling under cl. (b) of para. 
(tv) of 8, 7, which provides for suits to enforce the right to share in any pro- 
perty on the ground that it is joint family property. Garth C. J. upheld the 
-opinion of the Taxing Master that the suit did not fall under el. (v) of para. 
(tv) of s. 7, because the suit was not brought to ‘‘enforce the right to share in 
any property on the ground that it was joint family property,’’ but the plaint- 
“iff was in actual possession of his ahare in the joint estate, and merely sought 
-for the partition of the estate, the separation of his share, and for Khas posses- 
sion of such share when separated. The Taxing Master’s opinion that a court- 
-fee of ten rupees, presumably under art. (vi) of cl. 17 of schedule II of tha 
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Court-fees Act, therefore, was correct. The material part of the learned Chief 
Justice’s judgment is as follows (p. 758) -— 

“ If the plaintiff's suit had been to recover possession of, or establish his title to, the share 
whioh he claims in the property, he must have paid an ad valorem stamp-fee upon the value of that 
share. But, as I understand, he is already in possession of his share, and all that he wants is, 
to obtain a partition, which is merely, as explained by the learned Judges in the case of Rajendro 
Lall Gossemi v. Shama Churn Lahoory! to ‘ change the form of his enjoyment’ of the property, 
or, in other words, to obtain a divided, instead of an undivided, share. 

“ It seems to me impossible to say what will be the value to the plaintiff of this change in the 
natare of his property, and I, therefore, think a stamp-fee of Rs. 10 is sufficient.” q 

The judgment suggests perhaps that the plaintiff in that case was in physi- 
cal possession of precisely the share he claimed to obtain by partition, and 
under the Dayabhaga law a coparcener has a defined share of coparcenary 
property, although his physical occupation of that share must be by consent 
‘of other coparceners. It is not easy tò understand what the learned Chief 
Justice meant when he contemplated that, if the suit had been to establish the 
plaintiff’s title to the share which he claimed in the property, he ‘must have 
paid an ad valorem stamp-fee upon the value of that share,’ for such suit would 
seem to fall either under s. 7 (iv)(d) or under schedule II, art. 17 (ii) as a 
suit for declaration. In Nandalal Mukherji v. Kalipada Mukhorsi2, Rankin 
C.J. stated (p. 818) :— 

“ A person is not entitled to partition unless and until he is in possession of his share. But, 
if he is out of possession of his share, the court does not require him to bring two suits. Ho can 
bring a suit in which he may cleim to recover possession of his share and he may also claim to 
have that share partitioned by the same decree, If it appears that he is out of possession 
to his own showing, then he has to bring a suit to get possession of his sharo; and it is 
true that, in that case, he would have to pay court-fee on the market value of that share. It is 
wot a question of declaration or declaration with consequential relief. He would have to pay 
-court-foe as in a sult for possession. That I take to be the meaning of what was sald by Gerth 
Ci J. in the oase of Kiriy Churn Mitter v. Aunath Nath Ded.” 

The dictum of Garth C. J. seems to have influenced the decision in Balvant 
‘Ganesh, v. Nana Chintamon®, where Candy J. emphasized it saying (p. 211) :— 

“ Even had the plaintiffs in the present case simply sued to establish their title to the abare 
-which they claim in the property, they would still have had to pay an ad valorem stamp fee upon 
‘the value of that share.” 

Candy J. then went on to hold that, as the plaintiffs claimed partition and 
‘possession of a definite share in certain lands and houses, which could be valued, 
ad valorem court-fee was leviable on the principle laid down in Mahadeva 
Balwant Karandskar v. Lacuman Balwant Karandikar. In Dagdu v. Tata- 
vam‘ reference was not made either to Mahadeva Balwant Karandtkar v. Lazu- 
man Balwant Karandskar or to Balwant Ganesh v. Nana Chintamon. It 
appears that, between the time of the decision in Balwant Ganesh v. Nana 
Chintamon and the year 1909, when Dagdu’s case came up, opinion had been 
axpreased in one case, Motibhai v. Haridas®, that a partition suit falls within 
a, 7 (fv) (6) of the Court-fees Act. The point in Motibhai v. Horidas was noti 
Teally one of court-fees, but of jurisdiction. Batchelor J. dealt with Moti- 
bhat’s case in Dagdu v. Totaram and held that the suit contemplated by 
4s. 7 (iv) (Bb) was one to enforce the right to ‘‘share’’ in property, and net the 
right to ‘‘a share’’ in property, and expreased the opinion that a suit falling 
under cl. (b) is one for the enforcement of what one might call an abstract 
-claim or right, which conclusion, as he pointed out, brings cl. (b) into proper 
logical neighbourhood with the other clauses of paragraph (iv). Having re- 
jected the only argument which appears to have been addressed, namely, that 
the decision in Motsbhat v. Haridas should be followed, Batchelor J. seems to 
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have concluded ihat the suit then must necessarily fall under paragraph (2) 
of s. 7 as being a suit for the possession of land. Of course as cl. (vi) of art. 17 
of schedule II is a residuary clause, if the suit can properly be brought under 
any of the sections of the Act, the question of this clause does not arise, but 
it may at least be said that the existence of a residuary clause was not at all com 
sidered in Dagdu’s case. The Calcutta High Court, in a series of decisions 
` ending with Nandalal Mukherjs v. Kalipada Mukherji) already referred to, 
but also apparently based on Kerty Churn Mitter v. Atinath Nath Deb. has 
held that art. 17, ol. (vi), Schedule II applies to a suit auch as the present. It 
is a matter for some surprise that one decision, namely, that in Kirty Churn 
Hitter v. Aunath Nath Deb, appears to be the foundation stone of the two 
opposing views taken by the Calentta and the Bombay High Courts, for the 
difference between the Dayabhaga and Mitakshara schools in that under the 
former the share of a coparcener is defined while under the latter it is not, 
does not appear to be substantial, if any, ground for general distinction. In 
Bengal the Legislature in the year 1935, by amendment of the Court-fees Act, 
accepted and adopted the view which the Calcutta High Court had always. 
taken. By Bengal Act VII of 1985, among other amendments to s. 7 of the 
Court-feea Act was added a cl. (v#) (4) which provides that in suits for parti- 
tion and separate posseasion of a share of joint family property, or of joint 
property, or to enforce a right to ‘‘a share’’ in any property on the ground that 
it is joint family property or joint property, if the plaintiff has been excluded 
from possession of the property in which he claims to be a coparcener or co- 
owner, the court-fee is to be according to the market value of the share in res- 
pect of which the snit was instituted. Also to art. 17 of schedule II of the Act, 
after the entry (v) was added an entry (v)-A, whereby a fee of Rs. 15 is pres- 
cribed as the court-fee in suita for partition and separate possession of a share 
of joint family property or of joint property or to enforce a right to a share 
in any property on the ground that it is joint family property or joint pro- 
perty if the plaintiff is in possession of the property in which he claims to be 
a coparcaner or co-owner. The decisions of the other High Courts on the 
point are set out at length in the latest Madras full bench ruling, and no possi- 
ble distinction can be made to these cases on grounds of differences in the 
Mitakshara and Dayabhaga schools of law. It appears that, before this latest 
decision, the Madras High Court had held in accordance with the one Bombay 
decision, Motibhai v. Haridas, that suits such as the present fell within 
a. 7(#v)(b) of the Court-fees Act. The view expressed by Batchelor J. in 
Dagdw’s case as to the inapplicability of cL (b) of paragraph (w) of s. 7 was 
approved by the full bench, but the Bombay view that partition suits fall under 
s8. 7, paragraph (v), was emphatically dissented from. As I have already” 
stated, the basis of all the decisions of the other High Courts is that a suit for. 
partition is not a suit for possession when a plaintiff in constructive possession 
seeks to have the mode of his possession changed, and it is held that paragraph 
(v) of s. 7 must be restricted to the suits which of their essential nature are 
suits for possession. It is also held by those High Courts that the second con- 
dition of art. 17(vt) of the second schedule, or cl. (vi) as it is by the recent 
Bombay amendment of the second schedule, that it is not possible to estimate 
at a money-value the subject-matter in dispute, is also satisfied; for the value 
of a change in the mode of possession is not capable of being expressed in 
money. I think that these decisions are right, and it does appear that the 
Bombay view, although it has stood for so many years is based on three deci- 
sions, two of which rest upon a Calcutta decision, which appears itself to sug- 
gest the opposite result, and a third which appears to have been given without 
taking into consideration art. 17 of schedule HI, and where it seems to have 
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been assumed that, if suits of this nature do not fall under el. (b)’of paragraph 
(tv) of a. 7 of the Court-fees Act, they must necessarily fall under paragraph 
(v) of that section. In these circumstances, in view of the weight of authority, 
I think that it should now be declared that the Bombay decisions are not good 
law, and that this Court should fall into line with all other High Courta, and 
should hold that, where in a suit for partition the plaintiff claims to be in con- 
structive posseasion with the other coparceners of the joint property, the suit 
falls under schedule I, art. 17,-clause (v#) (according to the Bombay amend- 
ment) and the court-fee payable is the fixed fee, which under the present Act 
is Ra. 15. 

In the present case the plaintiffs valued their relief for the purpose of court- 
fees at Rs, 5,110. They made this valuation thinking apparently that the matter 
was governed by cl. (b) of paragraph (tv) of s. 7 of the Court-feas Act- The 
stamp paid exceeds Re. 15, which, in my opinion, is the proper stamp payable 
under art. 17 of schedule JI of the Act, and it must, therefore, bé held that 
the plaint is adequately stamped. I think, therefore, that the rule in this case 
must be made absolute. The order requiring the plaintiffs to amend their plaint, 
and to pay the deficient court-fees as on an amount of Re., 1,38,122-1-0, must 


be set aside. The applicant in this Court should obtain- his costs from the 
defendant-opponents. 


BEN J. I agree. ‘ 
GAJENDRAGADKAR J. I agree. . n AN 


APPELLATE CIVIL - 


Before Mr. Justice Lokur. : 
MANILAL MODIRAM MBHTA v. NATWARLAL GOKALDAS SHAH.* 


Indian Stamp Act (LI of 1899), Sch. I, art. 1—Indian Limitation Act (IX of 1908), Sec 19—Endorse- 
ment signed by debtor in creditor's ledger ending with words “ found. due after understanding 
accounts” — such endorsement acknowledgment of debt required to be stamped —Ad- 
mrissibittiy of such endorsement to save limitation. 

An unstamped endorsement in the creditor’ account book, which was signed by the 
debtor, after totalling up two sums, one due as principal and the other due for interest, ended 
with the words—'‘found due after understanding accounts.” The creditor admitted that he 


under art. 1 of Schedule I of the Indian Stamp Act, 1890 :— ` 
Held, that the acknowledgment required to be stamped under the Indian Stamp Act and 
2 Oe ee sae ean oa OE eee aren Cr gene eae Be oE teenies pader 
s. 19 of the Indian Limitation Act, 1908. 
A debtors adrdedion takar ia wring th ardar Ghat ha ký not subsequently dupate tis 
oorreciposs cannot bo régirdod se añ acknowledgment intsided to wapply; ayidencs ofthe 


debt. 

Mulji Lala v. Ling Makefi}, followed. pee 
Nagappa Chetty v. V.A.A.R. Firm', Swaminatha v. Narayanan, Ramprabha 
Ojha v. Bishunath Ojhat, Madhaorao Narayanrao v. Hanmant Dhodujt*, , Chandick v. 
Anania Lal Damani,’ and Fatechand Harchand v. Kisan’ referred to. ` 
The proviso to art. 1 of Schedule I of the Indian Stamp Act, 1899, Will be a slicable only 
if the acknowledgment “ contains ” an express promise to pay. dar papd irii o par 





* Decided, November 29, 1945. Second 1 (1896) I. L. R. 21 Bom: 201, r.B. 
Appeal No. 202 of 1048, from the desigian of 2 A.LRBRs Mad. 1215. 

D. C. Kaveeshwar, District J Tadge of Kobe at 8 A. I. R. Mod, 686. 

Nadiad, in Appeal No. 180 of 1941, confirming [1988] A. I. R. Pat, 189. ." ; 
the decree ÀG. Munshi, Bubar 5 ines er TO. 

Judge at Umreth, in Regular Civil 8 0. 515 6 (1928 048. 

of 1840. 7 (1898) I. L. R. 18 Bom. 614 
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by, way,of ag inference from an unconditional acknowledgment, is not sufficient for the pur- 
pose of the proviso. 

Onm Manila} (plaintiff), had advanced various sums to Bhulabhai from time 
to time between December 13, 1936 and January 27, 1988. On the latter date 
a sum of Ra. 25 was paid to Bhulabhai. After the death of Bhulabhai, the 
plaintiff filed the present suit on November 18, 1940, against Natvarlal and 
others (defendants), who were the heirs of Bhulabhai, to recover Re. 2,000 
lent to Bhulabhai. The plaintiff alleged that Bhulabhai had endorsed an 
acknowledgment of his liability in hia khata in the ledger on November 19, 1937. 
This endorsement was, however, unstamped. The lower Courts held that the 
endorsement amounted to an acknowledgment of debt, and as it was unstamped, 
it was inadmissible in evidence. The plaintiff was given a decree for Rs. 25 
only with interest, thereon. 

The plaintiff appealed to the High Court. 

G. N. Thakor, with B- G. Thakor, for the appellant. 

A. G. Desa, with D. V. Pate, for the respondenta, 


Loup Jd. This appeal -arises out of.a suit filed by the plaintiff to recover 
Rs. 2,000, future interest om it and costa of the suit out of the estate of de- 
ceased Bhulabhai Gokuldas, to whom various amounts had been advanced by 
him from time to time between December 13, 1986, and January 27, 1988. De- 
fendants Nos. 1 and 2, who are Bhulabhai’s brothers, contended that they were 
separate from him, that none of his property was in their possession and that 
the suit was time-barred. The suit was filed on November 18, 1940, and the 
only amount advanced within three years before suit was the last item of Rs. 25 
paid to Bhulabhai on January 27, 1938. But the plaintiff alleged in his plaint 
that on November 19, 1937, Bhulabhai- had endorsed an acknowledgment of his 
liability in his khata in the ledger, and that the bar of limitation was saved 
thereby- under, a. 19. of the Indian: Limitation -Act. That endorsement being 
unstamped, both the Courts below held it inadmissible in evidence, as it amount- 
‘ed to an acknowledgment, which required a-stamp of one anna under art. 1 of 
the first gchedale, to the Indian Stamp Act. The plaintiff was, therefore, given 
a decree for Re. 25 and Re. 4-4-0 as interest thereon with proporkonate costs. 

- The endorsement in the khata runs as follows :— 

Rs. a gp. | | 
1,678 0 8 . dus as principal. ' i 
- 147 12 9°: ane fok interest (details are set out). 


1,827 5 2 found ao efter understanding assount 
i (Signed) Shah Bhulabhai Gokuldas, 


The only question in this oi is whether this amounts to an acknowledg- 
ment, requiring to be peamped sta art. 1. That article prescribes a stamp 
of one anna fer an > poria 

ag acknowledgment ofa dobt exoceding RI rupees in amount or value, written aee 
by, or on behalf of, a debtor in order to supply evidence of such debt in any book . » When 
such book is left in the creditor's possession, previendo taah such an acknowledgment does not 

wontain any promise to pay the debt.” . 

‘his article would apply to a written or Sioned: acknowledgment of a debt ex- 
veeding Rs. 20, left ia! the possession of the creditor, (1) if it is intended to 
supply evidencs“'6f ‘such debt but (2) does not contain any promise to pay 
the debt. 

+ When the balance of an account is acknowledged by a writing made in the 
creditor’ s account:book and signed by the debtor, it is often difficult to say 
whether the inténtion is to admit the correctness of the account or to supply 
evidence of the. Apbt. . In the latter case, the acknowledgment requires to be 
stamped, and if it is not stamped, it cannot be admitted in evidence for fad 
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E T it wan T cunt with: dha heavy “peels of 
losing his claim altogether, since the document cannot be made admissible even 
` on payment of stamp duty and penalty to Government. This is apt to attract 
some sympathy for the creditor, and although there is an apparent conflict of 
judicial opinion in the interpretation of the article, the test applied in each 
case was what was the dominant intention of the parties in the passing of the 
writing. For this purpose surrounding circumstances and oral evidence can 
be taken into consideration. Thus in Nagappa Chetiy v. V. A. A. R. Firm! 
a letter written in reply to a letter sending a statement of account, and ad- 
mitting that the account sent was correct was held to be not an acknowledg- 
ment requiring to be stamped, because the intention was merely to admit the 
correctness of the account, and not to supply evidence of the debt. Mr. Thakor 
for the plaintiff-appellant pointed out a number of similar rulings (Stwaminutha 
v. Narayanaswams?, Ramprabha Ojha v. Bishunath Ojha? and Madhaoran 
Narayanrao v. Hammant Dhaduji*) which distinguish between an admission of 
the correctness of accounts and an acknowledgment of liability, and lay down 
that a debtor’s admission taken in writing in order that he may not subse- 
‘quently dispute ita correctness cannot be regarded as an acknowledgment in- 
tended to supply evidence of the debt- I respectfully agree with this as a 
‘general proposition of law and it does not in any way conflict with the view 
taken by a full bench of this Court in Mul Lala v. Iangu Makapfi®: There 
the acknowledgment was similar to that with which we. are concerned in this 
appeal, and it was held that it required to be stamped, Mr. Thakor points out 
that it had been conceded in that case that the acknowledgment required ta be 
stamped and the only question referred to the full bench was whether though 
unstamped, it could be admitted in evidence to save the debt from the bar of 
limitation under s. 19 of the Indian Limitation Act, as held in the earlier de- 
cision in Fatechand Harchand v. Kisan®, The full bench overruled that case 
and held that it could not be admitted in evidence for any purpose whatever. 
Though it was not disputed in the lower Court in the full bench case that the 
writing was an acknowledgment within the meaning of article 1, of the first 
schedule to the Indian Stamp Act, yet the point was argued in the High Court, 
and the full bench held that it fulfilled all the requirements of that article. 
‘The acknowledgment ended with the worda—‘‘After making up all accounts, 
this writing is made and given’’, and from these words it was held to have 
been intended to be used as evidence. In distinguishing this case Schwabe C. J. 
and Ramesan J. observed in Chandtck v. Anania Lal Daman” (p. 952) :— 

‘“ ,...the words amounted to giving the figure and the statement was that account having 
been taken the balance due was so much, and I can understand the view in those cases. that 
‘there was merely sending (signing) an acknowledgment of the debt for giving the other party 
an acknowledgment (of debt) for use in evidence.” 

In every case the primary question is whether the document was brought 
into existence with the dominant intention of supplying evidence of the debt, 
and this must be determined both from the wording of the document and the 
‘surrounding circumstances. 

In the present case not only is the wording of the acknowledgment similar 
to that of the acknowledgment in the case of Mulji Lala v. Lingu Makaji®, but 
the plaintiff himself has admitted that he took the writing in order that it 
might serve the purpose of acknowledgment. In other words it was intended 
to be used as evidence for the purpose of s. 19 of the -Indian Limitation Act. 

Mr. Thakor next contends that in view of this finding ‘the acknowledgment 
-must be held to fall within the exception contained in the proviso to art. 1, 


1 [1025] A. L R. Mad. 1215 5 (1896) I. L. R. 21 Bom. 201, F.B- 
2 [1985] A. I R. Mad. 936. 6 {1808 L L. R. 18 Bom. 614. 
3 A. I. R. Pat. 189. 7 (1928) L L. R. 48 048 
4 [MIT A. I. R. Nag. 70. 8 (1896) L L. R. 21 Bom. 201, r.». 
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since according ‘to the rulings of the Privy Council in Narasimha Charly v. 
Venkata Singaramma’ and of this Court in Chundal v. Laoman Govind? an 
unconditional acknowledgment implies a promise to pay and, therefore, amounts 
to an ‘‘agreement’’, and if unstamped, would be admissible in evidence on pay- 
ment of the required stamp duty and penalty. But the proviso will be appk- 
cable only if the acknowledgment ‘‘ccntains’’ a promise to pay, which ob- 
viously means an express promise. An implied promise to pay, by way of an 
inference from an unconditional acknowledgment, is not sufficient for the pur- 
pose of the proviso. 

Henes the acknowledgment relied upon by the plaintiff requires to be stamp- 
ed with a one-anna stamp, and not being so stamped, it is inadmissible in evi- 
dence even for the purpose of saving the bar of limitation under s. 19 of the 
Indian Limitation Act. 

The appeal is dismissed with costs. 


Before Mr. Justice Lokur. 
MANILAL RATANCHAND SHAH v. NANUBHAI JESINGBHAI? 


Injunction—Joint owners of chhindi or lane between housea—Construction of baleony overhanging 
chhindi by co-owner—Whether such construction permisstble—Specific Relief Act (I of 1877), 
Secs. 54, 55. 

A chhindi or lane, five fest and one inch wide situated between the houses of plaintiffs 
and defendant, which belonged to them jointly, was used only as a passage for going to the 
latrines. The defendant wanted to put up a balcony from the wall of his house abutting on 
the chkindt, projecting two feet nine inches into the chhindi at a height of fourteen feet ten 
inches from the ‘ground. The plaintiffs fled a suit to obtain a perpetual injunction against 
the defendant restraining him from constructing the balcony. The plaintiffs did not allege 
that the baloony would in any way interfere with their enjoyment of the chhindt :— 

Held, that an injunction should be granted to the plaintiffs restraining the defendant from 
projecting his balcony beyond two fest into the common chhindi. 

Ranchhodbhai Vallavbhai v. Patel Dahyabhai, Kandot Jhaverdas v. Master Mahomed 
Ibrahim’, The Shamnugger Jute Factory Co. v. Ram Narain Chatterjec* and Akshay Kumar 
Shaha v. Bhajagabinda Skakat, referred to. 

A. chhinds or lane measuring forty-eight feet six inches by five feet one inch, 
between the houses of the plaintiffs and defendants, was used as a passage for 
going to the latrines. Defendant No. 1 opened doors and windows in the wall 
of his house abutting on the chAtndi and wanted to put up a balcony project- 
ing two feet nine inches into the chAinds at a height of fourteen feet ten inches 
from the ground. The plaintiffs filed the present suit alleging that the chhind1 
was of the joint ownership of themselves and defendants Nos. 1 and 3 and 
prayed for an injunction requiring defendant No. 1 to close the openings in his 
wall and restraining- him from constructing the baleony. The defendant's 
contention was that he was the sole owner of the chhindt. 

The trial Court held that the chhinds belonged jointly to the plaintiffs and 
defendants Nos. 1 and 3 and granted an injunction restraining defendant 
No. 1 from projecting his baleony beyond two feet into the chhtndi. The 
reliefs in respect of the doors and openings in the wall were refused. On 
appeal, by defendant No. 1, the District Judge confirmed the findings of the 
trial Court but held that even a balcony extending to two feet into the chhindt 


1 (1909) L L. R. 88 Mad. 165. coe Divison) at Ahmedabad, in Suit 
3 (1921) L L. Lesa pr o. 615 of 1088 
poke R. 606. ra Hees) Mea A. No. 681 of 1986, decided by 
December 6, 1945. Second 17, 1989 


(Unrep). 
No. g 653 of 1948, from the decision of E (1988) 8. A. No. 579 of 1985, decided by 
District Judge at Ahmedabad, in Wassoodev J., on March 24, 1088 (Unrep.) 
o. 251 of 1941, thedectee 38 Hoan} L L. R. 14 Cal. 189, 200 
Sores N: C. Vakil, Joint Judge 4 (1929) L L. R. 57 Cal. 92. 
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would be an ouster of the joint owners and issued a general injunction restrain- 
ing defendant No. 1 from constructing any balcony overhanging the chAindi. 
Defendant No. 1 appealed to the High Court. 


K. T. Pathak, for the appellant. 
"J. C. Shah, with M. H. Chhatrapati, for the respondents. 


Loxur J. This appeal arises ont of a suit filed by the plaintiffs to obtain 
various injunctions in respect of a chAinds or lane to the north of defendant 
No. 1’s house. The plaintiffs claimed that the said chAinds was of the joint 
ownership of themselves and defendants Nos. 1 and 8, whereas defendant No. 1 
contended that he was the sole owner of the chAindi. He opened doors and 
windows in the northern wall of his house abutting on the chhinds and also 
threatened to put up a baleony projecting 2 feet 9 inches into the chhindi at a 
height of 14 feet 10 inches from the ground. The plaintiffs prayed for an in- 
junction requiring him to close the openings in his northern wall and rostrain- 
ing him from constructing the said balcony. The trial Court held that the 
chhindi belonged jointly to the plaintiffs and defendants Nos. 1 to 8 and grant- 
ed an injunction restraining defendant No. 1 from projecting his baleony on 
the northern side of his wall beyond two feet into the chAindi. The reliefs in 
respect of the doors and openings in the wall were refused. Defendant No. 1 
appealed to the District Court and the plaintiffs put in croas-objections. The 
learned District Judge confirmed the findings of the trial Court, but came to 
the conclusion that even a balcony extending to two fest into the chhindi would 
be an ouster of the joint owners and issued a general injunction restraining 
defendant No. 1 from constructing any balcony overhanging the chAinds m suit. 
The cross-objections put in by the plaintiffs with regard to the doors and open- 
ings were dismissed. The decree of the trial Court was modified accordingly, 
and defendant No. 1 has appealed against that decree. The plaintiffs have 
also put in cross-objections in this Court regarding the doors and openings in 
the northern wall of defendant No. 1’s house, but they were not pressed. As 
regards the ownership of the chhindi, the evidence, both oral and documentary, 
has been fully considered by the Courts below, and the finding that it belongs 
jointly to the plaintiffs and defendants Nos. 1 to 3 is a finding of fact whic 
based on good evidence and has to be accepted in second appeal. It is tħ 
that in several title-deeds of defendant No. 1 the chAsnds is described as apper- 
taining to defendant No. 1’s house. But that is an admission in one’s own 
favour which has no evidentiary value.’ The main defence of defendant No. 1 
rests upon the so-called copy of the partition-deed in which the house ‘together 
with the chhinds was allotted to his share. But it is not a certified copy and 
it does not purport to bear any signature. No explanation is offered why the 
original of the partition-deed is not produced. Both the Courts below have 
rightly held that document to be inadmissible in evidence and refused to rely 
upon it- In the city survey record the chAénd: is shown as of joint ownership. 
Although it cannot be treated as a document of title, yet in the absence of any 
evidence to throw doubt upon the entry the Courts below were right in accepf- 
ing it as correct and in holding that the chAsnds is not owned exclusively by 
defendant No. 1. 

The only other question argued in this Court is the projection of a baleony - 
which defendant No. 1 wants to put up outside the northern wall of his house 
projecting into the common chAindt, He intended to have a balcony of 2 feet 
9 inches in width, but the learned trial Judge has allowed him to extend it only 
two feet into the chhindi observing that 

“t By such projections there would not be any ouster of co-tenants from the alr space occupied 
by the projections and that such projections would not be inconsistent with the joint ownership 
and popsession of the ground underneath, if the baloony would be allowed to project on the 


86 °. ey ager, [VOL. XLIX. 


chkindi to the extent of two feet otuy;as such rojection would be the normal use of the alr column 
over: ‘the chhindi and would not be inconsistent with the joint ownership of the chhindi.” 

The learned District.’ Judge observed that there was no decided cage on the 
subject to the effect that a co-owner could construct a balcony overhanging a 
common chAinds and that the construction of such a balcony would be an 
ouster of the other co-owner’s right to use the column of air situste on the 
land’ of the entire chAindt. There are, however, two unreported cases of this 
Court dealing with this subject. Un Ranchhodbhai Vallavbhai v. Patel Dahya- 
bhai! where the baleony covered the entire width, Sen J. thought it a proper 
case for restraining the construction of such a baleony by an injunction. He 
observed -— 

“| .. itis admitted that both the parties are joint owners of this plot of land and I think 
that it would be restricting the claim of the plaintiff unduly to hold that he claims only the right 
of passage through it and nothing more. Prima facie, therefore, the plaintiff has the right, though 
he has not so far exercised that right, to the whole rerial column above the land in question as a 
tenant-in-conimon with the defendants, and as the balcony covers the whole breadth of this area, 
there is prima facic an ouster of the plaintiff to that extent....The defendants are asserting 
their sole title to the entire column of air above the projection.” 

In Kandoi Jhaverdas v. Master Mahomed Ibrahtm?, where the balcony did 
not cover the whole of the common street, Wassoodew J. refused to grant an 
injunction, observing -— 

“ In this case it is not suggested that the defendants’ act in projecting the balcony would 
be inconsistent with the continuance of the joint ownership and possession of the ground under- 
neath. The height of the balcony is about 12 to 14 feet above the level of the common ground, 
and its projection, as I have seid, ıs only 18 inches, beyond the limits of the defendants’ land. 
If there is no allegation and proof that such projection would cause material discomfort to the 
other owners, or would be an obstruction or a hindrance to the common use of the land, it was 


wrong to imagine a grievance which in fact did not exist, or rather which was not supported by 
the evidence. There must be clear evidence of ouster amounting to a trespass which would 
justify the interference of the Court in a case of this kind.” 

These facta are similar to the facts of the present case. The granting of in- 
junctions is regulated by ss. 54 and 55 of the Specific Relief Act and it is en- 
tirely in the discretion of the Court, though the discretion is to be sound and 
reasonably guided by judicial principles. There are cases in which a perpe- 
tual injunction is granted against a co-owner when he threatens to commit a 
trespass upon the common property for his own benefit. But, as held in The 
Shamnugger Jute Factory Co. v. Ram Naram Chatterjee? no decision har gone 
so far as to establish the broad proposition that ‘‘one co-owner is entitled to 
an injunction restraining another co-owner from exceeding his rights, absolute- 
ly, and without reference to the amount of damages to be sustained by the one 
side or the other from the granting or withholding of the injunctions’’. 

In the present case although the baleony proposed to be put up by defend- 
ant No. 1 overhangs the common chhtnds there is no question of his sole oceu- 
pation so as to deprive the plaintiffs’ enjoyment of the existing actual user of 
that chhinds. The plaintiffs have not alleged that the balcony would in any 
way interfere with their enjoyment of the chAinds. It is clear from the plan 
that the cAhinds is used only as a passage by the neighbours for going to the 
latrines and a balcony at a height of more than 14 feet from the ground is not 
likely to interfere with the nser of the chhinds in any manner. As observed 
in Akshay Kumar Shaka v. Bhajagabinda Shaha* even the sole occupation of 
the common property by itself is not ouster unless it is attended by an asser- 
tion of a hostile title and unless ouster causes some difficulty or inconvenience 
to the other co-owners, a Court of law will exercise its discretion in not grant- 
ing a perpetual injunction. I, therefore, hold that the injunction issued 


1 (1989) 8. A. No. 681 of oN decided by Wassoodew J., on March 24, 1988 (Unrep.). 
Sen J., on March 17, 1989 (Unrep 8 (1886) L L. R. 14 Cal. 189, 200. 
2 (1988) 8. A. No. Bro or A decided by 4 (1920) L L. R. 57 Cal. 92. 
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against defendant No. 1 should be limited to exceeding the ‘projeetion of the 
balcony beyond two feet into the common chhinds, as decreed by the trial Court. 

For these reasons, I allow the appeal, set aside the decree of the lower appel- 
late Court and restore that of the trial. Court. Parties shall. bear their own 
costs throughout. Cross-objections are dismissed. Parties to hear their own 
coats. i A 


Before Mr. Justice Lokur. 


BHIKU APPA KURA v. DATTATRAYA CHANDRAYYA.* 


nib das Insolvency Act (V of 1920), Secs. 53, 64—Sale of property by Insolvent within one week 
- of appHeation for insolvency—Consideration of edle made up of past debis and payment made at 
time of sale—Sale set aside at instance of receiver of insolvent’s property—Whather transferee 
under sale enttiled io prove kis debis—Debis whether recoverable wnder Indian Contract Act 
(IX of 1872), Sec. 65—Transfer of Property Act (IV of 1882), See. 58. 

B sold certain property to D for Rs. 12,000, the consideration of which was made up of 
Rs. 5,000 due as past debts and Rs. 7,000 paid in cash at the time of the execution of the 
sale deed. Within a week after the execution of the sale deed B made a petition in insolvency, 
on which be was adjudged an insolvent. The receiver of the insolvent’s estate had the sale 
set aside under s. 54 of the Provincial Insolvency Act, 1920. D then made an application 
to have his name ‘entered in the schedule of creditors and contended that as the sale was 
voidable and was set aside at the instance of the receiver, he was entitled to prove his entire 
amount in insolvency on the principal under s. 65 of the Indian Contract Act, 1872 :— 

Held, (1) that s. 65 of the Indian Contract Act did not apply to the transfer'in this case 
which was vold ab imitio and therefore so far as Rs.7,000 were concerned, D oduld not prove 
his debt and could not seek to have his name entered for this amount in the schedule of credi- 
tors; and 

(2) that as tho antecedent debt of Ra. 5,000 was in existence before the sale deed, tt could 
not be said to have been tainted with any fraud, and therefore D was entitled tofprove hig 
claim to that amount. 

There is a distinction between setting aside a transfer under s. 53 of the Transfer of Property 
Act, 1882, and setting aside a transfer under s. 54 of the Provincial Insolvency Act, 1920. 
In the former case the transfer is poidable and oan be avoided at the instance of a creditor 
if it is proved to have been intended to defeat or delay the creditor, whereas in the latter case, 
if an application for insolvency is made within three months after the transfer, such transfer 
is void, if it is intended to defeat or delay the creditor, and not merely voidable, and as soon 
as it comes to the notice of the receiver, it will be annulled. i 

Where an alienation effected by an insolvent fs set aside on the ground of fraudulent 
preference, tt is open to the alienes to prove as an unsecured creditor his just antecedent debts 
which were in existence before the fraudulent transfer was thought a but which were 

- fraudulently included in the consideration for that transfer. 

Mai Chand v. Ram Jas, Parasharam v. Sadasheo’, Rudragowda v. Gangowda* 
Alyers, In re. Myers. Ex partet, Devi Dial v. Sundar Dast and Ramaswemi <Atyangar, 
v. Official Receiver*, referred to. 

Onz Bhiku sold his shop to Dattatraya for Ra. 12,000 on Desamber 15, 1930. 
The consideration was made up of Rs. 5,000 due as past debts on two promissory 
notes and Rs. 7,000 paid in cash at the time of the sale. On December 23, 
1930, within a week of the sale, an application in insolvency was made and 
Bhiku was adjudged an insolvent on June 27, 1931. The receiver of his estate 
made an application under ss. 53 and 54 of the Provincial Insolveney Act, 1920, 
to have the sale set aside. The sale was set aside on March 26, 1934. 

On August 28, 1939, Dattatraya made an application to have hig name enter- 
ed in tho schedule of creditors. The insolvency Court rejected his application. 


[19391 A. I. R. Lah., 145. 


* Decided, March 4, 1946. Appeal No. 87 
(ser A. I. RL N 


of 1944 from Order, against an order passed ` ` 
by 8.C. Deodhar, Assistant Judge at Sholapur, 
in Miscellaneous Appeal No. 24 of 1943, 

2 Subordinate Judge at Ransubhe, 


1987) 30 Bom. L. R. 1124: 
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Insolvency Application No. I of 1031. 


88, * a _THE BOMBAY LAW REPORTER. [VOL XL, 


On appeal the appellate Judge remanded the proceedings to the trial Court with 
a direction to allow Dattatraya to prove his claim in respect of both the sast 
debts and the cash amount included in the consideration in the sale deed. 

The receiver ‘appealed to the High Court against this order of remand. 


Y. S. Desai for 8. G. Patwardkan, for the appellant. a 
A. G. Kotwal, for the respondent. a 


Loxur J. This is an appeal by the receiver of the estate of the insolvent 
Bhiku Appa Kura against the order of remand passed by the Assistant Judge 
of Sholapur under the following circumstances. Bhiku sold his shop to the 
respondent Dattatraya for Rs. 12,000 on December 15, 1980. The consideration 
was made up of Ra. 5,000 due as past debts after certain remission, and 
iis, 7,000 paid in cash at the time of the execution of the sale deed. Within a 
week after the execution of the sale deed, an application for insolvency was 
made on December 23, 1930, and Bhiku was adjudged insolvent on June 27, 
1981. The receiver of his estate made an application under ss. 53 and 54 of 
the Provincial Insolvency Act to have the sale set aside on the ground that it 
was fraudulent’ and intended to give preference to the respondent. The sale 
was set aside on March 26, 1934, and the order was confirmed in appeal on 
August 5, 1935. The second appeal to the High Court was dismissed. There- 
after or August 28, 1939, the respondent made an application to have his name 
entered in the schedule of creditors for a sum of Re. 15,855-10-6 out of which 
he clairied Rs. 7,000 as a charge on the insolvent’s property. The receiver con- 
tended that the sale deed taken by the respondent was colourable and sham 
and wi'hout consideration, that the respondent’s claim for Rs. 5,000 was time- 
barred and that as it had been held in the previous appeal that the amount of 
Rs, 7,000 had not been paid in cash, his claim for that amount was barred as 
res judicata. He also contended that as the amounts had been paid for abtain- 
ing a fraudulent sale deed, the respondent was not entitled to be entered in the 
schedule of creditors. The Insolvency Court upheld these contentions and 
rejectel the respondent’s application. In appeal the learned Assistant Judge 
held that as the sale was voidable and was set aside at the instance of ihe re- 
ceiver, the respondent was entitled to recover back his amounts under s. 65 
of the Indian Contract Act. He, therefore, remanded the proceedings to the 
trial Court with a direction to allow the respondent to prove his claim in res- 
pect of both the past debt and the cash amount included as consideration in 
the sale deed. The receiver has presented this appeal against that order of re- 
mand, and it is contended that the plaintiff’s claim cannot be recognised by the 
receiver either in respect of the cash amount of Rs. 7,000 or in respect of the 
amount of the past debt included in the consideration of the sale deed. 

The contention in the lower Court that the respondent should not be allowed 
to prove whether he had actually paid Rs. 7,000 in cash in view of the finding 
in the previous litigation is not pressed, since although it was then held that 
the amount of Ra. 7,000 was not proved to have been paid in cash, yet ultimate- 
ly the case was decided on the ground of fraudulent preference. It was not 
then necessary to decide finally whether the consideration was paid in cash or 
not, and the finding does not operate as res judicata. 

We have to consider the right of the respondent with regard to the two items 
from different points of view. Rs. 5,000 which formed a part of the conside- 
ration of the sale deed was antecedent debt due on two promissory notes. It is 
recited in the sale deed that out of the amount due on the promissory notes 
some amount was remitted and the balance of Re. 5,000 only was taken into 
account. This debt was in existence before the sale deed and cannot be said 
to have been tainted with any fraud, whereas, the amount of Rs. 7,000 was paid: 
by the respondent in furtherance of a fraud. As held in Mat Chand v. Ram: 


- 
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. Jas! cash items of consideration in a transfer set aside by. the Insolveney Court 
advanced at the time of the execution of a fraudulent transfer -cannot be allow- 
ed to be proved as a debt, as it is advanced for the purpose of carrying out the 
fraud. But the learned Assistant Judge has allowed proof of that payment 
under s. 65 of the Indian Contract Act. That section provides that when an 
agreement is discovered to be void, or when a contract becomes void, any person 
who has received any advantage under such agreement or contract is bound to 
restore it, or to make compensation for it, to the person from whom he received 
it. ; 
It is argued that in the present case the sale was voidable at the instance of 
the receiver and it became void only when the receiver chose to have it annulled 
and therefore the purchaser who is deprived of the property purchased by him 
ia entitled to get back the amount which he had paid as consideration for the sale 
deed. Mr. Kotwal for the respondent has referred to the case of Parasharam 
v, Sadasheo®, in which it is held that where a transaction is set aside under s. 58 
of the Transfer of Property Act, the transferee is entitled to the return of the 
sale price, but is not entitled to the costa of defending a suit against the trans- 
feror’s creditors. Commenting on this decision on p. 350 of his Indian Con- 
tract Act, (seventh edition), Sir Dinshah Mulla says in the footnote that it ap- 
peared from the report that the transferee was a party to the fraud of defeat- 
ing and delaying creditors and that if so,‘he was not entitled to any relief. A 
similar observation is to be found in various decisions, like Radragowda v. 
Gangowda®. Obviously s. 65 does not apply to agreements which are void 
ab instio, and still less to those which are tainted with fraud or other moral 
turpitude, and there is no section in the Act under which money paid for an 
unlawful purpose may be recovered back. 

There is a distinction between setting aside a transfer under s. 58 of the 
Transfer of Property Act and setting aside a transfer under s. 54 of the Pro- 
vincial Insolvency Act. In the former case the transfer is voidable and can 
be avoided at the instance of a creditor if it is proved to have been intended 
to defeat or delay the creditor, whereas in the latter case, if an application for 
insolvency is made within three months after the transfer, such transfer is 
void, if it is intended to defeat or delay the creditor, and not merely voidable, 
and as soon as it comes to the notice of the receiver it ahall be annulled. Hence 
a transfer under such circumstances cannot be said to be discovered to be void 
or said to become void within the meaning of s. 65 of the Indian Contract Act. 
I, therefore, hold that so far as Rs. 7,000 paid in cash at the time of the exedu- 
tion of the sale deed are concerned, the respondent cannot prove his debt and 
cannot seek to have his name entered for that amount in the schedule of credi- 
tors. 

The case of the amount of past debt stands on a different footing. There is 
no allegation that the antecedent debt mentioned in the sale deed was tainted, 
and when that debt was advanced there was no idea of committing any fraud 
on the other creditors. Where an alienation effected by an insolvent is set 
aside on the ground of fraudulent preference, it is open to the alienee to prove 
as an unsecured creditor his just antecedent debts which were in existence be- 
fore the fraudulent transfer was thought of but which were fraudulently in- 
cluded in the consideration for that transfer. In Myers, In re. Myers, Ex partet 
it was held that a creditor could not prove in bankruptcy for money paid by 
him to the insolvent in the course of carrying out a transaction devised in fraud 
of the general body of creditors. But as pointed out by Le Rossignol J. in 
Devt Dial v. Sunder Das® that that decision was based upon the principle that no 
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Court would grant relief, which reposed on a fraudulent transaction, but as 
the antecedent debt was not advanced for the purpose of any fraudulent trans- 
action, the mere fact that it was included as consideration for a subsequent 
. fraudulent transaction cannot debar. the applicant from claiming to prove that 
debt and be recognised ag an unsecured creditor to that extent. The Madras 
High Court also has taken a similar view in Ramaswams Atyangar v. Oficial 
Receiver’ and I respectfully agree with it. 

. For these reasons, I modify the decree of the lower appellate Court by con- 
firming the remand for proving the claim only in respect of the antecedent debt 
and not in respect of the cash amount, which was claimed to have been paid as 
consideration at the time of fhe execution of the sale deed. As both the parties 
have partially succeeded in this Court and in the lower appellate Court, F 
order that they should bear their own costs throughout. 


Before Mr. Justice Sen. 
BAI GANGA v. BAHRRAMSHAH DALAL.* 

Adverse possession-—Burden of proof—Swutt for poesesston of land—Adverse possession alleged by 
defendant—Proof of title by plaintiff extablished-—Suit decreed by Court in plaintiff's favour— 
Proof of possession by plaintiff within twelve years of sudi—Whether a further issue to decide 
this should be raised by Court. 

The plaintiff filed a suit for possession’ of certain land which he alleged belonged to him 
and had been taken possession of by the defendant about nine months prior to the date of 
the suit. The defendant denied the plaintiff's ownership and pleaded that she had become 
owner of it by adverse possession. The trial Court dismissed the suit but the appellate Court 
decreed the suit holding that the plaintiff’s title was proved and that the defendant had not 
acquired title by adverse possession. On appeal to the High Court the defendant mainly 
relied on the question of adverse possession :— 

` Held, that merely because the plaintiff was found to have proved his title ho was not 
entitled to possession but that he ought to bave further proved his possession within twelve 
yoars of the date of the suit. 

Framfi Curset}i v. Goculdas Madhowfi,? distinguished. 

Ong Baheramshah (plaintiff) filed the present suit on July 11, 1940, against 
Bai Ganga (defendant) for possession and damages for use and occupation of a 
certain site. He alleged that this site belonged to him and that the defendant 
had taken possession of it in about October 1939. He further alleged that the 
defendant had been tethering her cattle on the site and had excavated earth 
from it. Tho defendant denied the plaintiff’s ownership of the suit site and 
contended that she was the owner and that she had acquired ownership by ad- 
verse possession. 

The trial Court dismissed the suit holding that the plaintiff had failed to 
prove his title and that the defendant had succeeded in proving adverse posses- 
sion. On appeal the appellate Judge held that the plaintiff’s title was proved 
and that the defendant had not acquired title by adverse possession. He ac- 
cordingly made a decree in favour of the plaintiff for possession, damages and 
mesne profits. 

The defendant appealed to the High Court. 


H. D. Thakor, with Miss Pushpa M. Desai, for the appellant. 
N. C. Shah, for the respondent. à 


BeN J. This suit was filed by the respondent for possession of the suit site 
which he alleged belonged to him and which according to him had been taken. 
possession of by the defendant about October 1939, that is, about nine months 
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prior to the date of the suit. The defendant denied the plaintiff’s ownership 
and pleaded that she had become the owner by adverse possession. The trial 
Court found the alleged ownership of the plaintiff not proved and held that 
the defendant had proved her arlverse possession for over twelve years. Ac- 
cordingly, it dismissed the suit. The plaintiff appealed to the District Court, 
and the learned First Class Subordinate Judge with appellate powers who 
heard the appeal held that the plaintiff’s title was proved and he further held 
that the defendant had not acquired title by adverse possession. Accordingly, 
he made a decree in favour of the plamtiff for possession, damages and mesne 
profits. : 

2. It seems to me that the lower appellate Court ought to have raised the 
further issue as to whether the plaintiff had proved his possession within 
twelve years of the date of the suit. Merely because the plaintiff was found 
to have proved his title he was not entitled to posseasion. On the question of 
adverse possession the lower appellate Court has found against the defendant, 
and it may perhaps be said that if the question of the plaintiff’s possession had 
been raised, that Court would necessarily have found in the plaintiff’s favour. 
But it is on the question of adverse possession that the present appellant has- 
mainly relied in the present appeal. The lower appellate Court has purported 
to follow Framji Cursetjs v. Goculdas Madhowj#'. The question whether 
adverse possession has been proved is a mixed question of law and fact, and 
the important question that arises here is whether the circumstances of this 
cage were such as to justify the application of the principle of Framji’s case. 
It seems to me that there are several circumstances distinguishing the present 
case from that case. There what was alleged as to the user for twenty years 
prior to the suit was user of the site ag a place to store articles of furniture. 
ete., and to throw rubbish upon. That site was next to an agiary belonging 
to the defendant who had been allowed originally to use a well situated on the 
land in dispute, the site being ‘‘about the size of a large room.” Farran J., 
who first decided the cage, found that the legal title to the land had been proved 
to be in the plaintiff but he also remarked that if Merwanji (presumably the 
owner of the site in dispute) had gone round the offensive corners of his estate 
at intervals ‘‘he would have seen nothing to arouse his suspicion. At the 
utmost he would have seen what one witnesa describes as rubbish thrown upon 
his land.” In those circumstances it was held that such user was insufficient. 
to give a title to the land by adverse possession, for such was common in this- 
country and excited no particular attention, being not intended to denote, or 
understood as denoting, a claim to the ownership of the land. That case, 
again, was a suit for a declaration and not for possession. The present case, 
however, is for possession. The plaintiff has admitted the present possession 
of the defendant, though he has alleged that such possession commenced only 
nine months prior to the date of the suit. The site in dispute, again, 18 not 
adjacent to the defendant’s site, there being an intervening chowk. Besides, 
the defendant has put several stumps for tethering cattle and manure pits 
therein and a hedge round it. As the plaintiff appears to have regarded these 
facts as sufficient to constitute the present poaseasion of the defendant, it was 
for him to show that such poescasion commenced within a period of twelve years 
prior to the suit; and it seems to me that to a case of this nature the principle 
of Frami Cursetji v. Goculdas Madhowji does not apply. The trial Court 
has found that the plaintiff has led no independent evidence to show his posses- 
sion for the statutory period, but that the defendant, who has herself said that 
she has been in possession since her marriage for the last sixteen years, is. 
supported by two independent witnesses. In this state of the evidence, it 
seems clear that the defendant was rightly held to be in possession for over twelve- 
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years prior to the suit. This, however, is a point on which the lower appellate 
Court has arrived at no finding, and the case might have been remanded to 
tbat Court for a finding on this point. But it seems to me that in this case 
the evidence being clear, it is open to me, under s. 103 of the Civil Procedure 
Code, to hold that the finding of the trial Court on this point was correct. 
The defendant is entitled to succeed on this finding. The appeal will, there- 
fore, be allowed with costs in both the lower appellate Court and in this Court. 
The decree of the lower appellate Court will be set aside and that of the trial 
Court restored. 


FULL BENCH—ORIGINAL CIVIL. 


Before Sir Leonard Stone, Ki., Chief Justice, Mr. Justice Chagla and Mr. Justice Coyajee. 
HUBLI ELECTRICITY CO., LTD. v. PROVINCE OF BOMBAY.* 


Indian Electricity Act (IX of 1910), Soc. 4(1) (a)}—License to generate and distribute electrical 
energy—Revocation of license—Amendment of Heense—Power of Provincial Governmeni— 
Opinion of Government—" In the opinion of the Provincial Government’—Meaning of-—Power 
of Court to examine and interfere with the opinion—Optnton—Decision on facts. 

The plaintiffs held a license to generate and supply electrical energy to the town of Hubli 
from the Province of Bombay (defendant) under the Indian Electricity Act, 1910, s. 4(I) (a) 
of which empowered the defendant to revoke the license “ where the Hoensee, in the opinion 
of the Provincial Government, makes wilful and unreasonably prolonged default in doing 
anything required of him by or under this Act.” On April 8, 1948, thedefendant served a 
notice on the plaintiffs pointing out that there was no qualified engineer in charge of their 
power house and the only engine found in working order was cepable of generating only 
60 kw. as against the average poak load of 180 kw., and intimating that though there were 
t sufficient grounds ” for revoking the license under s. 41), the Government was ‘pleased to 
permit the license to remain in force under s. 4(2) of the Act ” provided certain conditions 
were fulfilled, vix. (1) that the plant should be reconditioned within stx months, and (2) that 
proper arrangements be made for the maintenance ofthe plantimmediately. On January 28, 
1044, the defendant issued another notice to the plaintiffs saying that asthe plaintiffs had failed 
to carry out the requirements of the first notice, their license was revoked under s. 4(7) (b) from 
May 1, 1944. On May 22, 1944, the plaintiffs filed a suit for a declaration that the revocation 
of their license was “ilegal, inoperative and vold in law” and that the plaintiffs wero 
entitled to retain and act under the license, and also for an injunction restraining the de- 
fendant from ‘‘ifiterfering with possession and enjoyment of the undertaking carried on 
under the license.” The defendant contended that under the Act Government was * the 
sole judge to decide whether there was wilful and unreasonably prolonged default on the 
part of the plaintiffs in doing what was required of them and whether the public interest 
required the revocation of their license ”, and that the Court “ has no power to inquire into 
the grounds on which it [Government] could reasonably form such opinion.” The trial Judge 
accepted the defendant’s contention and dismissed the suit. On appeal :— 

Held (by Chagla and Coyajec JJ., Stone C. J. dissenting), that the opinion that the Pro- ` 

vincial Government had to form under s. 4(1)(a) of the Act was not as a Judge or as a Court 
-of law but as an Executive, and that opinion was not subject to appeal to the High Court. 
- Per Stone C. J. The Provincial Government in considering whether under s. 3 of the 
Indian Electricity Act, 1910, a license should be granted must act in a judicial manner. 
There is nothing in the language of s. 4 of the Act to suggest that the sams principle does 
not apply. In arriving at tits decisions on facts (e.g. s. 4(7)(b) and (cff)), not only must the 
Provincial Government act in a judicial manner, but the manner of its acting is open to 
investigation by the Court. In princtple the formation of its opinion on the requirements 
of public policy (e.g. s. 4(1)(a) and (d) ) stands on the same footing though such an opinion 
would be very difficult to challenge, because its formation must depend on questions of expe- 
“diency and general policy with which the Court would not lightly interfere. 

In giving its notice of revocation pursuant to s. 5(a), or notice imposing new conditions 
under s. 42) the Provincial Government must, in order to act judicially, specify in the 
notice the default complained of. 


* Decided, October 1, 1946. O. C. J. Appeal No. 25 of 1943 : Sult No. 610 of 1944. 
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“The default, under s. 4(7)(a), must be a continuing default and not one which has ceased. 
Under s. 4{ 7a) there are three contingencies: (1) an obligation in the licensee to do some- 
“ required of him by or under the Act," (2) a default of that obligation; and (8) that 

the default is ‘wilful and unreasonably prolonged." 

' Opinions are formed on speculative matters, which fall short of certain knowledge, by 

* inference or deduction, and are arrived at by the application of personal experience and 
reflection. A decision on a question of fact is impersonal in the sense that it must be made 
from an examination of circumstances which may be wholly beyond the knowledge or 
experience of the adjudicator, and which are usually conveyed to him by evidence. Where 
the problem to be adjudged involves a mixed question of opinion and decisions on facts, 
the factual data must be determined before an opinion on the ultimate result can be pro- 
nounced. In such cases the existence of the factual data is a condition precedent to the 
application of the mental processes summoned to action to form the opinion. 

Per Chagla J. Under s. 4(Z) (a) the three points to be established are: (1) that the pub- 
lic interest requires the revocation of the license ; (2) that the Hoensee has committed default 
in discharging his obligations under the Act; and (8) whether that default is wilful and 

prolonged. The Government have not to establish these facta in a Court of 
. law. All that they have to establish is that they formed the opinion with regard to these 
facts. The Court cannot investigate the grounds on which the Government arrived at their 
opinion. The Legislature constitutes the Government the sole judge for forming an opinion 
as to the existence of these facts. The quality, character and the consequence of the opinion 
series Uy Goveto pts akae waste fe wih ropas te pies Repa aA feats 
tò a default committed by the Itcenses. 

2>. Tha only oondition precedent to the revocation of a loense under s. 4(T) (a) is that the 
Provincial Government should come to a certain opinion with regard to the matters enume- 
rated in that sub-clause. If ft is arrived at mala fide or for a collateral purpose, it would 
not be the opinion required by the section; it could be challenged ina Court of law. But 
if the Government form the opinion honestly and for the purpose specified in the Act, then 
the law precludes the Court from substituting its own opinion for that of the Government 
or from inquiring into the validity of the grounds on which that opinion was formed. 

The question whether the Government formed the opinion required under s. 4{J) (a) is a 
question of fact and has to be proved like any other fact. 

The statute does not cast any obligation upon the Government to state the grounds on whieh 
the Government purport to exercise the right to revoke the Hoense. The only obligation 
upon them is that if the revocation is challenged, they should satisfy the Court that the 
conditions which are the prerequisite of the right to revoke the license have been satisfied. 

Per Coyajes J. Under s. 4(a) the Government need not assign any reasons or set them 
out in the notice of revocation, but the act must be justified. Under cls. (a) and (d) of the 

T section the conditions must be such as to satisfy the opinion of the Government, vix. that 
public interest so requires and there is wilful and unreasonably prolonged default. ` 

The words ‘if in the opinion of Government ” in the section are used so as to give absolute 
discretion to Government, and the words are used in an unqualified manner, that is to say‘ 
whether the Government did arrive at the formation of an opinion and whether they are 
right in their opinion or are fn error. 

The opinion of the Provincial Government both in sub-ss. (T) and (a) is absolute and un- 
qualified and a Court of law cannot enquire into the grounds or reasons which prompted that 
authority to arrive at that opinion. 

The act of the Provincial Government under s. 4(7) (a) is an executive act and the Govern- 
ment has been made under the section the sole judge, in the absence of a pleading to the effect 
that there was either malice or collateral purpose, and the words ‘‘ opinion of the Provincial 
Government’ qualify and control the whole of the sub-section. 


Suir for declaration and injunction. 

On June 26, 1924, the Government of Bombay issued a license under the 
Indian Electricity Act, 1910, to R. L. Amte and 8. 8. Maknath to generate and 
supply electricity in the area of the town of Hubli in the District of Dharwar. 
On January 28, 1925, the license was transferred,: with the consent of the 
Governor of Bombay, to the Hubli Electricity Company, Limited, (plaintiffs). 

The plaintiffs carried on the business of generating and supplying electrical 
energy to residents of Hubli. On December 18, 1942, they sent round a cir- 
cular to the consumers that in order to put their plant in a proper working 


t i 
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order and to ensure a uniform supply of energy to the co DET 
proposed to discontinue the supply of electricity from December 18, 1942, 
December 31, 1942. They accordingly discontinued the supply of electricity, 
and also sent a copy of the circular to the Electrical Inspector to the Govern- 
ment of Bombay. On February 10, 1943, the Inspector went to inspect the 
plaintiffs’ plant and made his report to the Government. ; 

On April 3, 1943, the Government served a notice on the plaintiffs pointing 
out that there was no qualified engineer in charge of the power house and 
that there was only one engine capable of putting 60 kw. on the generator as 
against the average peak load of 180 kw. The notice stated further that— 

“ Government is satisfied that there are sufficient grounds for revoking your license under 
a. 4{1) of the Indian Electricity Act, but it is pleased to permit the license to remain in force under 
s. 2) of the Act, subject to the following conditions :— 

(a) that within a period of six months from the date of their letter you recondition your 
plant and put the same in proper working order for the purpose of ensuring a continuous and 
` efficent supply to all customers connected to the system and in order to fulfil the obligations im- 
posed on you by virtue of the contract with the consumers as laid down incl. 6 of the schedule to 
the Indian Electricity Act, 1910, subject to the limitations imposed by the orders issued under 
the Defence of India Rules, and 

(b) - that you make proper arrangements for the maintenance of the plant immedia 

Should you fall to take necossary steps to fulfl the above conditions the license will be 
revoked.” 

Neither of thé above conditions were fulfilled within the period 
On January 28, 1944, the defendant revoked the license by a letter which 
ran :— 

“ Waeneas with the consent of Government the Hubli Electric License, 1924, was assigned 
to you by Messrs. Ramakrishna L. Amte, Li.s. and Sidhashwar 8. Malinath, B.a., subject to the 
performance by you of the obligations imposed upon them under or by the sald Hoense and the 
Indian Electricity Act, 1910 (as amended) and the Rules for the time being in force thereunder. 

And whereas you have failed to comply with the requirements communicated to you in 
Government Letter No. 5660/86—M, dated April 8, 1043, viz. that within a period of six months 
from the date of the sald Government letter you should recondition your plant and put the samo 
in proper working order for the purpose of ensuring a continuous and efficient syply to all consu- 
mere connected to the system and that you should make proper grrangements for the main- 
tenance of the plant immediately, non-compliance with which has repdered the license liable to 
revocation under ol. (b) of sub-s. (1) of s. 4 of the Indian Electricity Act, 1910: 

And whereas in the opinion of Government of Bombay the public interest requires that the 
said license should be reyaked : 

Now, therefore, notice is hereby given to you under g. ša) of the Indian Electricity Act, 1910, 
that in the exercise of the powers conferred by s. 4 of the said Act, the Government of Bombay is 
pleased-to declare that the seid Hubli Electric License, 1024, shall stand revoked with effect from 
May 1, 1044.” 

. On March 13, 1944, the plaintiffs gave notice of suit to the defendant, and 
on May 22, 1944, filed a suit in which they prayed the following among other 
reliefs :— 

(a) That Ae may Beets eet tiat ie ee yoce inca? sug aadd Aces was ilena ieopeeetive 
and void in law. à 

(b) That it may be declared that the plaintiffs are entitled to retain and act under the 
said license as if the said notice had not been given. 

(c) That the defendant may be restrained from interfering with the plaintiffs’ possession 
and enjoyment of the undertaking carried on under the said license. 
~ (d) For an interim injunction in terms of prayer (c). 

(f) That in the alterative to prayers (b) and (c) hereof the defendant may be ordered and 
decreed to pay to the plaintiffs a sum of Rs. twenty lacs or such other sum as to this Hon’ble 
ia a i ga ac 

In their plaint the plaintiffs averred: 
as Aih sla tists wave Cad la i a une ine Uae aia It purports 
to revoke the said license under the powers reserved to the defendant under al. (b) of sub-s. (7) 
of s: 4 of the Indian Electricity Act, 1910. The plaintiffs say that the above clause has no appli- 
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cation to the facts of the case as the plaintiffs have not committed breach of any of the terms 
and conditlops contained in the license which is expressly declared by the license to render it 
liable to revocation. The said notice complains of non-compliance by the plaintiffs of certain 
requirements but the said requirements did not form part of the said license. The plaintiffs 
further say that the requirements mentioned in the letter dated April 8, 1948, were beyond 
tie terms and conditions in the said license and the alleged non-complance thereof does not 
entitle the defendant to revoke the said license. The plaintiffs, therefore, submit thet the said 
notice of revocation is illegal, inoperative and void in law and has no legal effect. The plaintiffs 
further submit that the defendant's act in purporting to revoke the said license is wrongful. 

The plaintiffs say that in sending the sald notice the defendant acted arbitrarily agd no 
reasonable opportunity was giyen to the plaintiffs to place the real facts before it... . The plaintiffs 
further submit that the action of the defendant in purporting to revoke the sald Hoense without 
giving them any reasonable opportunity to explain the real facts was against principles of natural 
justice. The plaintiffs farther submit that’ the said purported revocation is not in the interest 
of the public. Phe: dètendant had no tigne to revoke tho siid, licenss-tn: the panner aforesaid 
and the plaintiffs are entitled to continue to enjoy the same.” 

In its written statement the defendant traversed the allegations made in the 
plaint and contended: 

“ The deleadant Genka thar ihe viscainidl Visti hice war ANAE rotada toe veyubing 
the license of the plaintiffs under s. 4 (J) of the Indian Electricity Act was unfounded. The 
defendant submits that it was the sols judge to decide whether there was wilful and unreasonably 
prolonged default on the part of the plaintiffs in daing-what was required of them by or under 
the Act and whether the public interest required the revocation of the plaintiffs’ license. The 
defendant says that it had clear grounds for being of opinion and was in fact of opinion that the 
plaintiffs had made wilful and unreasonably prolonged default in doing what was required of 
them under the Act and that publio interest required the revocation of their license. The defen- 
dank gubanll that hiis Hoe jibe Cont baa aio poets to Eaquire Sit thia grounds on, wiih tt conld 
reasonably form such opinion.” 

The suit was heard by rA J., who by judgment delivered on March 23, 
1945, held that the Court had no jurisdiction or power to enquire whether the 
public interest required the revocation of the plaintiffs’ license, that the Court 
had no jurisdiction or power to enquire into the grounds upon which the de- 
fendant formed the opinion thal the public interest required ‘the revocation 
of the plaintiffs’ license, and that the Court hdd no jurjsdiction or power to 
enquire into or consider whether there were grounds on which the defendant 
ould form the opinidn that the plaintiffs had made wilful and prolonged de- 
fault in doing what was required of them by or under the Indian aaa 
Act. The reasons for the findings were thus expressed. : 


BLAGDEN J. The immediate question is whether on the contention of s. 4, 
where it refers to the opinion of the Provincial Government, that opinion is 
final, or whether this Court is entitled to consider the correctness or otherwise 
of that opinion. In this connection my attention has been called to the oft- 
cited case of Liverstdge v. Sir John Anderson’, where a majority of the House 
of Lords construed the words ‘‘has reasonable ground to believe”, used in 
emergency legislation,’ as meaning, “‘‘believes’ on what’ he says he thinks are 
‘reasonable grounds’’. The words had always been previously construed (and 
they ‘have been constantly used in legislation) to mean ‘‘believes on what are 
in fact reasonable grounds’’, which is a totally different thing. For my part 
Į cannot help feeling, still, convinced by the logic of, and the authorities cited 
in, the dissenting speech of Lord Atkin. War alters a great many things, in- 
-cluding many of the habite of society and the whole appeararice of vast cities, 
but the one thing which it cannot possibly ‘affect (I should have thought) is 
the plain meaning of English words. ' There, however, the decision is. Tak- 
ing it most favourably to the present plaintiffs, if one takes the speech of Lord 
-Atkin he has more tharw once pointed’out that the Legislature sometimes uses 
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words which imply a qualified and on other occasions uses words which imply 
unqualified beliefs, Perhaps the best example he gives is at the top of page 
230 in Laversidge v. Str John Anderson, where he draws attention to s. 13 of 
the Children and Young Persons Act, the material words of which are as 
follows :-— 

ti ae pocistidhin miy arret withodt wartant: any: persons ..whom he has reason to belicve 
has committed an offence if he believes such person will abecond.” 

‘‘Note’’ says Lord Aikin ‘‘the two beliefs, one qualified, the other not”. As 
I follow his Lordship, to justify an errest under that section a constable, being 
sued for false imprisonment, would have to plead and prove (a) that he believ- 
ed the plaintiff in this suit to have committed an offence, (b) that he believed 
it on reasonable grounds, and (c) that he also believed, whether reasonably or 
not, that the plaintiff, would abscond. So here, the Legislature has not used 
any words in this section to suggest that the opinion to which it refers must 
be a reasonable opinion ; still less that it must be a right opinion ; and still 
less that a Court is entitled to consider whether the opinion is right or wrong. 
It might easily have said, if it had wanted to, ‘‘the Provincial Government 
may ‘if in its reasonable opinion’ ’’, and if it had done so, I should have agreed 
that it would be open to the Court to enquire whether the opinion was or was 
not reasonable. My attention has been called to several sections of the Act 
where express words have been used to indicate that the opinion of Govern- | 
ment in those sections was unchallengeable; and it is certainly significant that 
those words do not appear in the present section, e.g. in s. 18(1) (b) which 
provides for an appeal to the Provincial Government where a repairing author- 
ity intimates to the licensee that it disapproves of his works, section or plan, 
having given an appeal.to the Provincial Government, the sub-section provides. 
as follows :— 

“whose decision, after considering the reasons given by the repairing authority for its 
action, shall be final.” 

There it will be noted that the Provincial Government is in the position’ of 
an appellate tribunal and not of a tribunal of first instance which may be the 
reason why the Legislature expressly provided that there should be no further 
appeal. So again in s. 26 in relation to the decision of an Hlectric Inspector 
in matters affecting the meters installed in consumers’ houses, it is twice pro- 
vided in sub-s. (4) and sub-s. (6) that his decision shall be final. No doubt 
there is a good reason for that, and in any case the reference is to the ‘‘decision’’ 
of the Inspector and not to the opinion of the Inspector, and it is a ‘‘decision’’ 
in a dispute between the licenses and a consumer and not on a matter in which 
the Government is asked or required to form an ‘‘opinion”’ on its own motion. 
A similar instance exists in s. 28(2) where the decision of the Provincial Gov- 
ernment on the question whether a person is engaging or about to engage in 
the business of supplying energy is expressly provided to be final. 

My attention has also been called to a decision of this Court in Lalbhai v: 
The Municipal Commissioner of Bombay’, where the words in question weve 
the words ‘‘if it shall at any time appear to the Commissioner’’, The Court 
held there that under the material section—s. 354 of the Bombay Municipal 
Act—which deals with dangerous structures—it is incumbent on the Com- 
missioner to act judicially and to exercise his discretion ‘on the principles en 
which judicial discretion should be exercised, and the Court had power to en- 
quire as to the manner in which it had been exercised. I think the basis of 
that decision—I do not think it affects the present case—is the Court’a opinion. 
that the Commissioner under that section is acting judicially. I do not, my- 
self, think that in deciding whether a license should be revoked the Govern~ 
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ment of Bombay is deciding judicially; it is an:admimistrative matter. Whether 
it is.so near. the border line as to require them to observe. matural- justice is a 
matter which I shall have to consider later: In any case I think the words 
tit in the opinion of Government” mean ‘‘if Government shall have a parti- 
oylar opinion—whether rightly or wrongly—whether ' teagonably or unreason- 
ably’. I am not to be taken, in the remote degree, as suggesting that. the 
opinion here was Wrong in any way. vn is & ma which $ completely: 
opens) .. radds ' 9) 

My aeni i also Beet called to Chai, Municipal ‘Counci, Chidam- 
baram v. Tirunarayana Iyengar’: That was a decision mndar an: Act which 
empowered the chairman, the appellant, to cancel tHe-lteemse¥equired by a per- 
son keeping an institution called a Coffee Hotel—whatever that is—if any of: 
the terms of the license are violated, and in ‘holdingithat.the Chairman had 
ngvpower to cancel, the license merely becausé the: Heanses: Hailed: to- pay his 
water:rates. -Thé.Qourt was, L think, if I may: say ‘so with coming. to’ 
an obviously right- conclusion. : I do not think it is of “direct wskistance in this 
case, because there the question was not whether the chairman’s opinion as to 
whether the respondent had violated the terms of the Hednsa.eould be enan 
bņt whether'he had.done sa infact. , : eda eT ew 

- I$. has however been pointed out to' me that if the: nianie hed really bean. 
guilty of discontinuing the supply of energy or failing |to.supply energy they, 
might haya, been prosecuted, being a licenses, under; s, 42(2).1:.Mr. Vakeel 
argued that in such proceedings it would be open to them! to show. that their. 
license. had been wrongly revoked. Actually, if the alleged, discontinuance. or. 
failure to supply on which this hypothetical prosecution -togk-~plase-had been 
before May 1, 1944, the question of the rightness or wrongneas pf the revocation 
wonld., have been irrelevant, because the revocation would not: have come into 
torge; while if it. took place after May, 1944, it would not be in.the plaintiffs’. 

intareata to show, that the license had been wrongfully. revoked. Their. answer 

in tho, criminal prọcsedings by: the Government would.he ‘/We are no longer 

licensees. You, rightly:or wrongly, revoked, our licence, and, being:no longer 
licensees, we are ineapable of, committing . the offence which:s. 42(b) contem- 
plates’’.. So, Ido not think the question would arise in the ais criminal 


prec 

_ yhen. Mr, Vakesl had recourse to the. general piap lay which has 
been- very often, laid, down that the Court is. jealous of holding that its juris- 
diction has been taken away and that the right, of a.spbject to :bring his dis- 
putes to His Majesty’s Courts is not to be deemed to be taken: away except by 
express words, gr necessary inference. , These. observations, whieh qs.F say have 

been made, are of particular force, where the rig Ses qr, property of the 

abject is involved and jt ig sought to subject disputes affecting these matters 
(and particularly ‘the liberty of. the- subject) to some. extraordinary tribunal 
i er than the King Emperor’s Courts. - ‘Such argument, I think, has very, 
little, if any, force in the circumstances. of the present case,,, For-after all. what. 
is the right of the plaintiffs which, it is said, is being subjected to, the, serutiny 
of an extraordinary tribunal, or, as they might perfectly well have. been called, 
a body of persons who are Judges in their own causet - The. Answer, is that it 
is not, 8 right which has subsisted. from, the beginning of time: it is not one: 
of the ‘‘natural rights of man’’ or anything of the kind. : There ig, no, inherent 
right in any of the King’s subjects, or as far as I know subjects, of any other 
power, to enjoy & monopoly to supply. electricity. te any area., It. is.a right 
eréated entirely by the Indian Electricity Act, 1910, and thoes, who, not out. 
of philanthropy but for business purposea, take the of a licence under 
that Act must also, without grumbling, take the burden—they cannot look a 
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gift horse in the month; they must take their statutory rights with all thejr 
statutory defests, and ope of the statutory defects of a licence is that it is 
lighle to be reygked. anger s. 4. I dq not see any reason why, in constrning 
that section, I phegld pnt any strained or restricted meaning on the words ‘‘if 
in itẹ opinion?’ or “f'iņ the opinion of the Provincial Government’’. ‘To 
my mind the ease is quite different from a case such as was before the Lahore 
full bench in Horkishan Das y. Emperor’, where the liberty of the subject was 
involved, or the case before the full bench of this Court in Haveliram Shatty 
v. Maharaja pf Moryi®, where the ordinary rights of the subject in respect of 
property were in dispute.. Hers the right of the subject which is subject to 
the scrutiny of s hody which can quite properly be described as a Judge in its 
own causg is A purely statutory right and its subjection to that scrutiny is oue of 
‘the defects inherent in it—the work of the very statute which created it. On 
the whole I think the words must be given their ordinary and natural me: 

Given that meaning it meang that I am not entitled to consider whether the 
opinion of the Govarnment of Bombay was right or wrong—reasonable or ng- 
reasonghle. 

What, adopting di view of the majority of the House of Lords (with ve 
on this point Lord Atkin did not disagree) in the Liversidge case, I may 
Got Gils, thes where: ts stato of mind Of & party fs I question ad ta 
proved or admitted by: the opposite party, which is the case here, that the arly 
whose ‘state of mind ig in question has written a letter stating what its state 
of mind was,:and the opposite party does not dispute the truth of- that’ state- 
tment, I think I am antitied to take that statement as true. That being so, it is 
admitted on the pleadings that in April, 1948, the defendants thought that 
' they had a right to revoke the licence. That ‘must mean that they thought 
that the publie interest 'so required and it must mean either that in its opinion 
wilful and nnreasonably prolonged default had taken place or that in its opi- 
nion the licenses fad broken a term or condition of his licence. If the latter, 
the opinion, in itself, would 'þe irrelevant and the Court would have to decide’ 
whether that breach had-taken place, but though T understand the defendants 
in fact are going to rely ón's. 4(1) (a), I think an issue will have to be framed 
about this, as one cannot tell from the pleadings themselves whether in April 
1943 they had 4(1)(a) or 4(1) (b) in mind. It will be necegsary to enqu're 
whether at that date thay were in fact in a position to revoke the licence, be- 
cause unleæ they were sub-s. (2) of the Act never comes into operation at all 
and it is only because of a condition imposed by them ‘under that section that 
they now claim the right to revoke it. 

Subsection (2) is somewhat curious for the following reasons. Sub-section 
(1) deals with the case where the Provincial Government has formed an opinion 
that the public interest reqnires the revocation of¢a licence; one would think 
that the Legislature would expect the Provizcial- Government to be gnided 
solely, and always, by ita opinion of what the public interest was. But, not 
a bit of it! When one turns to sub-s. (2), one finds that they may, instead of 
revoking the licence, permit it to remain in force subject to such further terms 
‘or conditions—as they think proper: thereby sacrificing that which they think 
‘to be the public interest on the altar of mercy and giving the licensee a chance 
to mend his ways. Howeyer odd it may be, that is what the position seems 
to be, and consequently the second sub-section does not come into operation at 
all unlees the conditions of the first have been satisfled in toto,.. 

Hie Lordship next ae the other contention of the plaintiffs, and dis- 
missed the suit on April $, 1 

_ The plaintiffs appealed. 
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‘M. V. Desas, for the appellants. The question is whether the Court is entitled 
to decide if the opinion of the Government under s. 4(7) has been validly given, 
Sub-clause (2) comes into: operation only after the conditions set out in 
sub-cL (1) have been observed. The question whether default is committed 
ynder s. 4(1) (a) is one of law; and under a. 4(1)(b), whether it is one of 
fact. In any ‘case, the Government is bound to inform the licensee of the 
grounds on which a license is sought to be revoked. If the Government relies 
on facts on which in their opinion the licensee has committed default, such facts 
should-be communicated to him. 

Opinion under s. 4 must be ‘judicially exercised. Whenever an opinion is 
to be exercised on a question affecting property, the fact of the opinion is not 
enough, it must be based on grounds supporting it and should not be capri- 
cious, ulterior or mala fide. The word ‘‘opinion”’, moreover, may not be used 
in the same sense, and is capable of different interprétationa, Thè interpre- ` 
tation of the word in the first part of g 4(1)(a) cannot be the same, 4s in the 
other part of that section. The first ‘‘opinion’’ rests in a state of mind and 
doe not affect property while the second does. 

The test whether an opinion is judicially formed, is whether it has been 
formed after hearing the parties. See The Queen v. Bishop of Londoni and 
Ormerod v. Todmorden Mill Co.®. 

[CHaena J. Ormerod’s case deals with the opinion of a Judge which ad- 
mittedly can be reviewed]. 

Under s. 8(f) the provisions of the schedule are part of the license. There- 
fore, a breach of the terms of the schedule means a breach of the conditionis of 
the license. The Court is not shut off from inquiring whether there, has been 
such á breach. The order served on me states no grounds for the opinion and 
therefore the order is bad. The schedule has been made a part of the license 
by the Act and therefore subject to review. 

{Cuagua J. The license by itself is not revocable. It is by imposing con- 
ditions the breach of which makes it revocable]. 

The interpretation sought by the Governmént is against the spirit of the 
Act, If an incongruous result is arrived at, then the natural construction should 
not be put on the section. Conditions precedent to the formation of an opi- 
nion must be wilfulness and default. See The Queen v. Sykes®, 


Str Jamshedp Kanga, with M. L. Maneksha, for the respondents. Under 
s. 3(f) the provisions contained in the schedule to the Act became 4 part: of 
the license. Under cL 6 of the schedule supply of electricity by the licehsee is 
obligatory. See Moare’s Law relating to Electrical Energy in India and 
Burma, pp. 89 and 322. Ujiider a. 42(b) the burden of proving à reasonable 
excuse is on- the licensed. The licensee was aware that if any breach of the 
conditions imposed on him was committed, the license was subject to revocation. 
Section 4 of the Act refers to public interest, and the Government is deemed 
to act, when it does under the section, solely for public interest; and the 
Government is the sole judge of that fact. The Court has no right to judge 
what would be in public interest. The first and primary rule in the: construc- 
tion of statutes is to give words their natural meaning. Section 4(1) (a) pro- 
vides for a mental process. First, is there a default? secondly, whether it is 
wilful? and, thirdly, whether in the opinion of the Government, it is wilful 
and prolonged? Section 4(1)(a) is, on the other hand, factual. The only 
grounds on which a revocation can. be challenged are mala fidea of other 
collateral reasons or that the Government has not formed an opinion. 

Ormerod v. Todmorden MW .Co. was a case of judicial determination. 
Taversidge v. Sir John Andersont does not apply because in the Electricity 
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Act there are no qualifying words like ‘‘reasonably believes’’ as in the Chuid- 
ren’s Act. The Court cannot go into the facte which enable the Government 
to form the opinion. See Eshugbayi Eleko v. Government of Nigeria (Officer 
Admmistering’. The Government acted under s. 4(1)(b) by imposing fresh 
‘conditions. There is nothing to show that the Government had not formed an 
opinion or that the licensee was not given a hearing. Even if the opinion is 
a judicial act and the appellant had come before the Court on a petition for 
mandamus and certiorari, the appellants must fail. 


-M. V. Desai, in reply. Where a Commissioner of Police is given power to 
arrest thé, chairman of a meeting if he does not dissolve the meeting when there 
are more than five persons present and when there are not,.five persons pre- 
sent, is it not then a question of fact? 

= I submit that the section is ambiguous and the construction I seek to put on. 
the ‘section does not involve rewriting it but re-arranging the. section. The 
Court should lean against a construction. which takes away the rights of parties; 
The Queen v. Sykes®. ee Se ; Ag 
MRM. : i i 

Stowe C. J. This is an n appeal by the Hubli Electricity Company, “Limited, 
against the judgments of Mr. Justice Blagden, dated March 28, 1945, and .Aprit 
5, 1945, given in an action, which the appellant as plaintiff brought ‘against the 
Province of Bombay, claiming declarations that the revocation of the appellantis 
license to supply electricity to consumers at Hubli is illegal, inoperative and 
void, and claiming consequential reliefs by way of an injunction and damages 
and, the restoration to the appellant of his property and the electrical plant, 
which have, as a result of the alleged revocation = the appellant’ s license, been 
taken over by the respondent. 

After close of the pleadings a numberof issues, were framed and the first five 
of these were disposed of by the learned Judge’s judgment of’ March 28, 1945, 
at the hearing of preliminary igsues. At the subsequent trial, which lasted eleven . 
days, the parties embarked upon the ealling of much evidence, most of which, 
as is, now admitted, was wholly irrelevant and unnecessary. If the appellant’s 
memorandum of appeal, which contains no less than sixty-one grounds of 
appeal, is any guide, the appellant proposed to attempt in this Court also to 
embark upon much irrelevant matter. But Mr. M. V. Desai, who now appears 
for the appellant, admits that what is relevant lies within a narrow com 
viz. whether the respondent on April 8, 1943, being the date of the letter, to 
which I will presently refer, effectually introduced into the-appellant’s license 
for the supply of electrical energy, new conditions, by virtue of subs. 4(2) 
of the Indian Hlectricity Act, 1910. Thia question as to the validity of the 
new conditions involves the basic question whether. the-respondent’s power of 
revocation under gub-s. 4 (1) (a) of the Act was operative, for if it was nòt, 
there was no power or right to. impose the new conditions under sub-s. 4(2). 

if the | answer to this question is in the negative, that would be an end of 
the case in favour of the appellant, but if an affirmative answer is given, the 
respondent would be entitled to have this appeal dismissed; since it cannot be, 
and is not now disputed, that if the new conditions were validly imposed, they 
have.not been complied with, so that, the subsequent revocation by the letter 
dated January 28, 1944, which is based thereon, would be valid and effective. 

We are told that this is the fitst case which has come before this Court under 
these sections of the Indian Electricity Act, and it is with much regret that I find 
myself unable to agree with the opinions of my learned brethren upon them, 
for the importance of these sections concerning the revocation and alteration 
of-licenses for the supply of electricity cannot be denied, and unless the view 
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which ‘I take upon the questions of construction ‘prevails, a “position of much 
_ bardship must’ arise, 

The question which I have described as basic raiges’ queations of fact and 
law, but the first matter upon which I differ from my learned-brethren touches 
the competence of the appellant, having regard to its pleadings, to raise the 
second limb of his contention, that the powers of the. respondent to revoke a 
license must be exercised judicially, and that the respondent did not so exer- 
_ cise them. The other matter upon which we are not of the same opinion con- 
cerns the construction of sub-se. 4(1)(a} and -4(2) of the Act. Sub-section - 
4(1)(a), it seems to me, postulates a condition precedent, viz. the existence of 
an obligation on the licensee to do something ‘‘by or under” the Act, to the for- 
‘mation of an opinion by the licensing authority that the licensee has made e 
wilful and unreasonably prolonged default of the obligation in question, 9 

.The Indian Electricity Act, 1910, which came into force on January 1,.1911, 
is an Act of the Central Government and applies to the whole of British India: 

The Act constitutes the local Governments, now. the Provincial Governments, 
the licensing authorities to issue licenses for the supply" of electrical energy, and 
a. 28(1) provides :— 

`“ Nd person, other than a licensee, shall engage in the business of supplying energy except 
with the previous sanction of the Provincial Government and in accordazice with such conditions 
as the Provincial Government may fix in this behalf, and any agreement fo the contrary shell 
be vou.” 

. The sections which deal with licenses are contained in Part II of the Act, 
and’ it is s. 8 which provides, that ‘‘the Provincial Government may, on appli- 
cation made in the prescribed form: and on payment-of the prescribed fee (Gif 
any); grant to any person a license to supply energy in any specified area’’ 

e section makes it compulsory for the applicant for a license: to’ publish á 
tice of his application, ‘‘in the preseribéd: mannér and withthe prescribed 
particulare’, and for the Provincial Government to receive objections within 
three months‘ from ‘tHe first publication of the notice: By’s 8(2)(b) the Pro- 
vincial Government, in respect of an objection which has been received’ from 
any local authority, ‘‘shall, if in its opinion the objection is insufficient, recurd 
in writing, and communicate to'such local authority its reasons for such opit 
nion’’, It is not seriously disputed by Sir Jamshedji Kanga, on behalf of the 
respondent, that the Provincial Government in coming to a decision whether 
a license should be granted. or: not, must exercise its functions in 4 judicial 
manner, z. 

Having granted a RN it is s. £ of the Act which inyests the Provincial 
Government, as the licensing authority, with the powèr to effect its revocation, 
alteration and extension, and it would, in my opinion,’ need precise and’ un 
ambiguous language if the licensing authority’s function was to be shifted 
from: acting judicially “under s. 8 to making -æ decision’ arbitrarily or sapri- 
cioualy under 8. 4, particularly when, as in this case, the licenses has incurred sub! 
stantial expenditure in setting up and in the equipment of ita power station. 
It is suggested on behalf of: the respondent that ‘the object of the Act is to 
benefit consumers; but it cannot be to the consumers’ ‘benefit that those c on wae 
they depénd for their supply should ‘be arbitrarily treated. i i t 

` Section 4 of the Act is-as follows—' ` =- te wees í 

“4 (I) The Provincial Government may, if in its opinion the public interest so requires 


revoke a Hoense in any of the following cases, namely :— - 
(a) where the licensee, In the opinion of the Provincial Government, makes wilful and 


Dene nee reat ee geen nee oa 


(è) where the Icansoo breaka any of the tarma or conditions of his Hense the breach of 
Sa which is expresaly declared by such license to render it lable to revocation ; 
“&\ (e) where the licenses fails, within the period fixed in this behalf by his license or any 
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longer period which the Provincial Government may substitute therefor by order 

under sub-section (3), clause (b), and before exercising any of the powers conferred 

on hini thereby in relation to the execution of works, - 

(1) to show, to the satisfaction of the Provincial Government, that he is ina postion 
fully and efficiently to discharge the duties and obligations imposed on him hy 
his 


license, 

(i) to make the deposit or furnish the security required by his license ; 

(d) where the licensee is, in the opinion of the Provincial Government, unable, by 
reason of his insolvency, fully and efficiently to discharge the duty and obliga- 
tions imposed on him by his license. 

(%) Where the Provincial Government might, under sub-section (7), revoke a license, it 

may, Instead of revoking the license, permit it to remain in force subject to such further terms and 

as it thinks fit to impose, and any further terms or conditions so imposed shall be bind- 

ing upon, and be observed by, the licensee, and shall be of like force and effect as if they were 
oontained in the license. 


(3) Where in its opinion the public interest so permits the Provincial Government may, 
on the application or with the consent of the licensee, and, if the licensee is not a local authority, 
after consulting the local authority (if any) concerned,— 

(a) revoke s licenso as to the whole or any part of the area of supply upon such terms 
and conditions as it thinks fit, or 
(6) make such alterations or amendments in tho terms and conditions of a license, 
including the provisions specified in section 8, sub-section (2), clause (f), as it-thinks 
P ft.” m 

Section 5 forms a material part of the scheme for granting and revoking 
licenses, by it, notice of revocation must be served on the licensee and in certain 
circumstances on the local authority. The licensee does not get any compensation 
for the damage, which may be inflicted if an established electrical undertaking 
has to close down because its license is revoked. What s. 5 provides is for 
purchase, and options are given in the first place to the local authority, in: the 
second place to any other person and in the third place to the Provincial: Gov- 
ernment, to purchase the undertaking; but, as I read this section, the purchase 
price will not be for the undertaking as a going concern, and it is only if none 
of the three options are exercised, that the former licensee: ‘‘shall have the 
option of disposing of all lands, buildings, works, materials and plant belong- 
ing to the undertaking in such manner as he may think fit’’. ‘ 

The only other section of the Act to which I think it is necessary to refer is 
sub-s. 8(2) (f), by which the contents to the first schedule to the Act are to be 
deemed to be incorporated with and form part of every license; and it is el. ¢vi) 
of the schedule, which requires the licensee to supply, and, ‘‘save in so far as 
he is prevented from doing so by cyclones, floods, storms or other occurrences 
beyond his contral’’, to continue to supply electrical energy in accordance with 
the requisition of the owners or occupiers of premises situated within the area 
of supply. i 

Although the Act empowers the making of rples, we are informed that no 
rules: have ever been made. 

The relevant facts are as follows:—The license of the appellant is an: old 
one, having been granted on June 26, 1924, to the appellant’s predecessors-in' 
title and transferred to the appellant in January 1925 with the consent of the 
licensing authority. In December 1942:the appellant sent a circular to its 
‘‘Esteemed Consumers’’, which is dated December 18, 1942, and is in these 
terms :— 

“ In order to avoid the irritating inconvenience that is being caused due to unavoidable 
interruptions in the continuous. supply of energy, some. of our consumers have suggested and 
experts have also recommended the advisability of a thorough overhaul of ajl our engines instead 
of attempting only the hurried patch works we could do in the past few months. Accordingly, 
we have considered it to be in the best interests of our consumers to undertake such overhaul, 
which when completed would assure of satisfactory supply, though this would involve stoppage 
of supply for some days. This would facilitate our replacing certain worn-out parts by new ones. 


x 
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that have fortunately arrived from “England. We anticipate tò resdmèò supply by the Ist 
proximo. 

We feel sure that our esteemed consumers will no doubt appreciate the present abnormal 
conditions under which such temporary inconvenience to them is necessitated.” 

. On the same day the appellant sent a eopy of this tirevlar to the Electrical 
Inspector of the Province of Bombay and in the covering letter it said :— 

“ We request that we may kindly be excused from such interrtrption of supply necessitated 
by circumstances quite beyond our control under the present ebnormel ebnittions.” 

On December 28, 1942, the Personal Assistarit to thé Hleetrical Inspector 
wrote the following minute on that letter: 

-“T think the Electrical Co’s proposal is the best way to meet the situation and so long as 
consumers are not seriously handicapped no action is called for by this department.” 

But the Inspector himself took a sterner view, and on the day following he | 
wrote this minute :=- 

, “It is extremely regrettable that S. Co. should be forced to close down completely for so 

many days. The matter should be reported to Government immediately.” 
_ In spite of this minute no reply was sertt to the ap by the Provincial 
Government to its covering letter of Detembér 18, 1 éneldsing the circular 
and no communication was it seems made to the appellant by Government until 
February 10, 1948, when Mr. Nadkarni, who is the Ble¢trival Inspector, arriv- 
ed at the appellant’s- works on a visit öf inspection. Mr. Amite, who is the 
managing agent of the appellant, says of this visit: 

“ He did not coms personally to conduct the annual inspection. He came some time in 
February 1648—about the 10th. He saw me at the power house. He said he had come to 
Dharwar, 12 miles from us, casually. He said nothing to me about the object of his visit. He 
went round the power house and left after five or ten nitiutes. He asked me who was in charge- 
Tho Engineer had gone, and his assistant, Mr. G. 8. Kulkarni, was in charge. Mr. Nadkarni did 
not express any desire to seo Mr. Kulkarni. I cannot remember any further talk on this 
occasion. From that day till April 1943, we recetved no communicetion from anybody in con- 
nection with the power house.” 

Mr. Nadkarni’s version is somewhat different and in his evidence he says :— 

“On February 10, 1048, I went to the plaintiff's power house. I inspected the machines 
there. I saw Mr. R. L. Amte and made enquiries of him. Altogether I wad there for about two 
hours. I went to ses the conditions myself before repdérting to Govérnment because of something 
Mr. Postwala had told me. I did not tell Mr. Amte that I was there on a mere casual visit. It 
is not correct to say that I was there only for five or ten minutes. Mr. Amto was with me 

Apart from this visit no further communication was made or sent by the 
Provincial Government to the appellant whtil the Ktter of April 3, 1943, 
which is of the utmost importance in this case. The fetter ia signed by 
Mr. Kale, the Deputy Secretary to the Government of Bombay in the Public 
Works Department, and is in these térfng:— 


“Dear Sims, ; 

The Electrical Inspector, Bombay Provinee, who recently visited your Company reports as 
under : 
There is no qualified Engineer or other person in charge of the supply Company’s station. 
and works, either electrical or mechanical. There are six generating sects in the power house : 


Description of the Sets. _ Conditions of the sets. 

1. 750 B.H.P. engine with 600 KVA generator Unserviceable owing to broken crank- 
` shaft. ` 

2, 460B.H.P. engine with 206 KVA generator. Uneerviceable owing to broken crank- 
shaft. 

3. 850 B.H.P. engine with 975 KVA generater Unserviceable, cylinder’ heads and 
piston headé cracked. 

4 150 B.H.P. engine with 180 KVA generator Has been dismantled and new parte 


are being fitted from the Railway 
workshop. 
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R Description of the Sets. $ : Conditions of the Sets. 
5. 150 B.H.P. engine with 180 KVA generator. The engine is in such bad condition 
f that not more than 60 K.W. load 
. can be put on the generator. 

6. 115 B.ELP. engine with 82 KVA generator. The set is in a very bad condition apd 

It will be seen from the above that only one set, No. (5), can be used for obtaining power, 
the maximum being 60 KW against the company’s average peak load of 180 KW. 

2. Government is satisfied that there are sufficient grounds for revoking your license under 
s. 4T) of the Indian Electricity Act but it is pleased to permit the license to remain in force under 
s. 4(2) of the Act, subject to the following conditions :— j 

(a) that within a period of six months from the date of their letter you recondition your 
plant and put the same in proper working order for the purpose of ensuring a continuous and 
efficient supply to all consumers connected to the system and in order to fulfil the obligations 
imposed on you by virtue of the contract with the consumers as laid down in clause VI of the , 
Schedule to the I. Ll. Act, 1910, subject to the limitations imposed by the orders issued tinder 
the Defence of India Rules, and 

(6) that you make proper arrangements for the maintenance of the plant immediately. 

8. Bhovid Yon: fell to take necssary steps to. fula] the above conditions your Hoense wijl 
be revoked.” 

The sabes unit history, with which the time of the trial Court was taken up, 
is, as I have already stated, now admitted to be irrelevant. Since the letter of 
alleged revocation of January 28, 1944, is based solely upon failure, ‘‘to comply 
with the requirements communicated to you in Government Letter No. 
5660/36-M, dated April 3, 1943”. What are called requirements in this letter 
are the ‘‘conditions’’ which the. respondent sought to impose under sub-s, 4(2) 
‘of the Act, by the letter of April 8, 1948, and unless they were validly imposed, 
the letter of J anuary 28, 1944, ‘is ineffectual as a notice of revocation. That is 
the basis on which all the arguments in this Court have proceeded. \ 

It will be convenidnt to deal at once with the contentions upon the pleadings. 
No one could suggest that the appellant’s plaint is a well drawn document hav- 
ing regard to the points which the appellant seeks to raise. But in para. 5 it 
sets out sufficiently the letter of April 3, 1943, which under O. VI, rr. 9 
and 11, of the Civil Procedtire Code, has been’ annexed to the plaint. Para. 6 
is as follows: — 

“The plaintiffs state that the allegation that there were sufficient grounds for revoking the 
License of the plaintiffs under s. 4(Z) of the Indian Electricity Act 1010 was entirely unfounded.” 

Para. 7 denies the allegation in the letter. that there was no qualified engineer 

or other person in charge of the supply station and works and continues :— . 
“ At the thme when the sald letter was received by the plaintiffs they had a qualified mechani- 

onl and electrical Engineer in their service to supervise thetr supply station and works.” 

The paragraph then points out, and, points put eorrectly, that neither under 

its license nor under the Electricity Act is there any provision ‘‘that a quali- 

fied Engineer must be in charge of the supply station and works.’’ 

Iù answer tò paragraph 6 of the pldint the réspondent by paragraph 2 of 
its written statement says :— 

“ With reference to para 6 of the plaint the defendant denies that the statement that there 
were sufficient grounds for revoking the license of the plaintiffs under s. 4(7) of the Indian Electri- 
cty Act IX of 1910 was unf he defendant shm i Hint 4 ee or ue eee 
whether there was wilful ard'unreasonably prolonged default on the part of the plaintiffs in 
doing what was required of them by or under the Act and whether the public interest required 
the revocation of the plaintiffs’ license. The defendant says that it bad clear grounds for being 
of, opinion and was in faqt of opinion that the plaintiffs had made a wilful and unreasonably 
prolonged default in doing what was required of them under the Act and that publio interest 
required the revocation of their license. The defendant submits that this Hon'ble Court has no 
power to inquire into the grounds on which it could reasonably form such opinion.” 

In this state of the pleadings it js, in my opinion, open to the appellant to 
gay that. the respondent must exercise the-functions under s. 4 of the Act in a 
judicial manner, becanse that is purely a question of law, and it is also open 


s 
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-to the appellant to contend that ex facie the letter of April 3, 1943, shows that 
-the respondent did not do so. But further than that it cannot go,’the appel- 
lant cannot be heard to contend, as it wished to do, that the respondent did 
hot exercise its function judicially, because it did not give the appellant an 
Opportunity of being heard. That depends on a question of fact, which is 
not pleaded. 

Limited in this way the appellant’s contentions are as follows:— 

(1) That the respondent must exercise ita: functions under s, 4 in a judicial 
-manure and that the letter of April 3, 1948, shows that it did not do so. 

(2) That the breach or default must, on the true construction of s. 4(1) of 
‘the Act, be subsisting at the time of the notice of revocation and that a license 
vannot be revoked in respect of some past breach or default which is not then 
continuing. 

(3) As the respondent by ith written statement has now grounded its right 
to impose new conditions under s. 4(2) on its right to revoke under sub.-s. 
{1)(a), that that latter sub-section imports a condition precedent, vix. the 
existence of an obligation of something required of the appellant to be dons 
“by or under this Act’’, to the formation of an opinion that there has been a 
‘‘wilfal and unreasonable prolonged default’’ of such obligation, and to the 
farther opinion that it is in the public interest to revoke the license, and that 
at the material time there was no obligation in respect of which a default could 
be suggested, or in fact subsisted. 

With regard to the first contention. Sir Jamshedji Kanga on behalf of the 
respondent has urged that as the licensing authority is the Provincial nebulae 
ment, it has spme elevated status to that of any other licensing authority, I 
gather that the suggestion is that a Government can do no wrong, and is all- 

powerful, and that accordingly none of its actions can be called in question. 
But this argument seems to me to mix up the legislative and the executive 
functions of .Government. In arriving at the conclusion whether a license 
should be revoked the action of the Provincial Government is purely executive 
in character, but being executive in character it does not follow, as the respon- 
dent suggests, that the Provincial Government ‘need not act in a judicial manner 
or that questions challenging its conclusions cannot be investigated by tha 
Court: see Eskugbayi Eleko v. Government of Nigeria (Officer Administor- 
ng)‘. In my opinion the Provincial Government in considering whether under 
8. 3 of the Act a license should be granted must act in a judicial manner, 
indeed the contrary has not been seriously pressed, and I find nothing in the 
language of a. 4 of the Act to suggest that the same principle does not apply. 
Upon matters which rest on opinion only, it may be however far more difficult 
to show that the licensing authority did not come to such an opinion, or that 
it came to it for reasons open to challenge. In a case dealing with the dis- 
eretion of licensing justices to renew a license for the sale of’ intoxicating 
liquors it was said by Lord Halsbury (see Sharp v. Wakefield?, p. 179) :— 

“ An extensive power is confided to the justices in their capacity as justices to be exercised 
judicially ; and ‘discretion’ means when it is sald that something is to be done within the 
discretion of the authorities that that something is to be done according to the rules of reason 
and justice, not according to private opinion: Rooke’s' case: according to law, and not humour. 
It is to be, not arbitrary, vague, and fanciful, but legal and regular. And it must be exercised 
within the Hmit, Ey ED A eg mR CUS mS S eee Oe E S ere nee 

In Rea v. Electricity Commissionors®, Lord Atkin in giving examples of 
cases in which writs of prohibition and certiorari will be granted said (p. 205) : 

“ Wherever any body of persons having legal authority to determine questions affecting the 
rights of subjects, and having the duty to act judicially, act in excess of their legal authority they 

1 Leora Gov. : z 8 [1924] 1 K. B. 171. 

891] A. C. 173. 
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are subject to the controlling jurisdiction of the King’s Bench Division exercised in these writs. 
Thus certiorhri Hes to justices of the peace of a county in respect of a statutory duty to fix arate 
for the repair of a county bridge: Res y. Inkabiiants in Glamorganshire; and to Poor Law 
Commissioners acting under the Poor Law Amendment Act, 1884, in prescribing the constitution 
of a board of guardians in a perish where there was an existing poor law authority; Res v. Tre 
Poor Law Commissioners.1 In that case it may be noted that the Attorney General had obtained 
a rule for mandamus to the new board of guardians to obey the order of the Commissioners, 
and Sir Frederick Pollock subsequently obtained a rule for a certiorari to bring up the order 


to be quashed; and by agreement the question was argued on the rule for a certiorari. So 
certiorari has gone to the Board of Education to bring up and quash their determination under 
s. 7, sub-s. 8, of the Education Act, 1902, on a question arising between the local education 
authority and the managers of a non-provided school; Board of Education v. Rice’. : Also to 
justices acting under the Licensing Act, and not in the strict sense as a Court: Rew v. Woodhouse.‘ 
Similarly prohibition bas gone to the Tithe Commissioner, and an assistant Tithe Commissioner, 
to prevent them from making an award as to the Trthes in a particular pariah: Re. Crosby: 
Tithes,* and to the Inclosure Commissioners from reporting the proposed inclosure of a common ; 
in the parish of Acton, and from taking any furthér step towards the inclosure of the common : 
Church v. The Incloswre Commissioners.” So it bas gone against the Light Railway Commissioners 
to restrain them from proceeding with an inquiry remitted to them by the Board of Trado after 
an appeal which it was held did not lie: Res v. Board of Trade." 

It is to be noted that under sub-s. 4(1) of the Act it is only, ‘‘in the follow- 
ing cases’’, that the opinion of the Provincial Government with regard to the 
public interest becomes material, and that these ‘‘cases’’ are not of the same 
character. Cases (b) and (c) (#) are purely factual and case (ce) (4) is 
factual except in so far as what the licensee has to do must be done to the 
satisfaction of the Provincial Government. Cases (a) and (d) depend on the 
opinion of the Provincial Government, but the basic ingredients ‘‘default’’ of 
an obligation in the former case and ‘‘insolvency’’ in the latter are matters of 
faci, which must be determined by the Provincial Government by the same 
process as case (b). In arriving at its factual decisions, not only must the 
Provincial Government act in a judicial manner, but the manner of its acting 
is open to investigation by the Court. In principle the:formation of its opi- 
nion on the requirements of publie policy stands on the same footing, though 
such an opinion would be very difficult to challenge, because ita formation 
must depend on questions of expediency and general policy with which the 
Court would not lightly interfere. 

In giving its notice of revocation pursuant to sub-s. 5(a), or notice impos- 

. ing new conditions under sub-s. 4(2), the Provincial Government must in my 
opinion in order to act judicially specify in the notice the default complained. 
of. This was not done, and the appellant was, until delivery of the written 
statement in this suit, wholly unaware which was the ‘‘case’’ upon which the 
letter of April 3, 1943, alleges that ‘‘Government is satisfied that there are sufil-- 
vient grounds for revoking your lincense under sub-s. 4(1)’’. If of a speculative 
frame of mind, the licensee will have searched in vai to find the statutory 
obligation he has broken. The letter alleges that he has not a qualified engineer 
in charge of the supply station and that it can only generate 60 kilowatts. 
But there is nothing ‘‘by or under the Act’’ as to a qualified engineer or the 
number of kilowatts a licensee is to generate. In my opinion the notice by the 
letter of April 3, 1943, is bad, because as the respondent must act in a judicial 
manner, it must inform the licensee of the breach on which his license could be 
revoked so as to impose new conditions under sub-s. 4(2). If what the letter 
calls ‘‘sufficient grounds’’ are the two matters of complaint, which the letter 

_ indicates are to be discovered in the Inspector’s report, not only would neither 


1 pees 1 Ld. Ra 580. 5 eens 18 Q. B. 761. 

2 (1887) 6 Ad. & EL 6 (1882) 11 C. B. (N.8.) 604. 
3 [1911] A. C. 179. 7 [1918] 3 K. B. 586. 

4 [1806] 2 K. B. 501. : 
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of them arise from an obligation ‘‘by or under this Act’’, but the letter has 
confused reasons for revocation under sub. 4(1)(a), with the imposition of 
new conditions under sub-s. 4(2). There is no suggestion that the default of 
an, obligation was the suspension of the supply between December 18, 1942, and 
January 1, 1943, which being an interruption in the continuity of the supply 
might have been a default under cl. VI of the schedule to the Act upon which 
the respondent might at the right time have set in motion the mental process 
of considering whether, in its opinion, it was a ‘‘wilful and unreasonably pro- 
longed default’’.. y 

That brings me to the appellant’s second contention, that the default of the 
obligation breached must be continuing at the date of the exercise of the licens- 
ing authorities’ power to revoke under sub-s. 4(1)(a) or to act in the alter- 
native by imposing new conditions under sub-s. 4(2). The language of subs. 
4(1) (a) is couched in the present tense: ‘‘makes wilful and unreasonably pro- 
longed default in doing anything required of him.’’ In my opinion this lan- 
guage shows that the’ prolonged default must be a continuing default and not 
one which has ceased. The Inspector’s visit on which his report was based took 
place on February 10, 1948, nearly two months before the letter of April 3, 1943, 
by which date the whole position was capable of change, og. set No. 4 which 
was out of use at the date of the Inspector’s visit was, to quote from the letter: 
“‘dismantled and new parts are being fitted from the railway workshop”. 
There is no suggestion that the appellant’s sets could only generate 60 kilowatts 
on April 8, 1948. Accordingly in my opinion the appellant succeeds on this 
contention also. 

.With regard to the third contention. Case (a) of subs, 4(1) of the Act 
postulates three contingencies, (1) an obligation in the licensee to do some- 
thing ‘‘required of him by or under the Act’’, (2) a default of that obligation 
and (3) that the default is ‘‘wilful and unreasonably prolonged’’. AlN these 
three are no doubt introduced by the words ‘‘where....in the opinion of the 
Provincial Government’’; but there is considerable difference in the nature 
and character of the process to be employed with regard to them, No. 3 is 
governed by an opinion in the strict sense of the word, whereas Nos. 1 and 2 
are decisions on a question of fact. l 

Opinions are formed on speculative matters, which fall short of certain 
knowledge, by inference or deduction, and are arrived at by the application 
of personal experience and reflection; whereas a decision om a question of fact 
is impersonal, in the sense, that it must be made from an examination of cir- 
cumetances which may be wholly beyond the knowledge or experience of the 
adjudicator, and which are usually conveyed to him by evidence. 

Where the problem to be adjudged involves a mixed question of opinion 
and decisions on facts, the factual data must be determined before an opinion 
on the ultimate result can be pronounced. In such cases the existence of the 
factual data is a condition precedent to the application of the mental processes 
summoned to action to form the opinion. 

In the ease of Ormerod v. Todmorden Mall Co.1 the words of s. 57 of the 
Jndieature Act, 1878, which came before the Court for construction were: 

“....in any such cause or matter requiring any prolonged examination of documents. 
or accounts, or any scientific or local examination, which cannot in the opinion of the Court 
or a Judge conveniently be made before a jury, or conducted by the Court through its other ordinary 


officers, the Court or a Judge may...... order any question or issue of fact, or any question of 
account arising therein, to be tried....before an offictal referee.” 


And Lord Coleridge said (p. 670) — 
“ The statute lays down that the cause or matter as to which the opinion of the Judge is- 
to be formed, must be one which requires, in fact, a prolonged examination of documents or 


1 (1882) 8 Q. B. D. as, 


we? 
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accounta, or a scientific or local investigation. Tt is this examination or investigation on which 
the Judge is to form his opinion, and the existence of the necessity for such examination o 
investigation in fact is a condition precedent to the Judge having the right to form such 
However (escnventert HS may think the tial koiti a duey on teehee gunda, tis cannot, ab Lilet 
under this section, interfere. If there were no documents or accounts, no scientific or Topal 
investigation, the Judge would have no right to make such an order as has been made here, 
however expedient it might be on other grounds to make it.” 

In my judgment the words of Lord Coleridge apply to the true construction 
of sub-s. 4(1) (a) of the Act we have to consider, for until there is an obliga- 
tion, breach of which is called in question, the Provincial „Government as the 
licensing authority has not the right to consider whether “there bas been ‘a 
wilful or unreasonably prolonged default’’. No obligation is suggested, tat 
lees is any disclosed by the letter of April 3, 1943, and in my opinion the 
appellant has successfully challenged the fact, that on April 3,'1948, there was 
no obligation “by or under this Act’” of which he was in default. 

‘Lastly, there is a submission of Sir Jamshedji Kanga, on behalf of the res- 

pondent, that the decision of tha Provincial Government cannot be investigat- 
ed by the Court. Not only do the cases of Sharp v. Wakefield, Rex v. Eleotri- 
city Commissioners and Eshugbays Eleko v. Government of Nigeria, to which 
I have already referred, show that such is not the case, but the Indian Elestri- 
city Act itself pointa strongly in that direction, because there are no words of 
finality incorporated in s. 4, whereas by contrast, as was pointed out by the 
learned Judge in the Court below, it is significant that sub-s. 18(1) (b), sab-e. 
96(4)- and (8) and sub-s. 28(2) of the same Act do provide in the case of the 
first and third sub-sections that the decision of the Provincial Government 
‘‘shall be final’’’and in the case of the second sub-section that the decision of 
the Electrical‘ Inspector is to have the same finality. In my opinion this sub- 
mission of the respondent is not well founded. 
'* In the result, in my judgment, this appeal should be allowed, and the order 
which’ I would propose’ would be, that the appellant is entitled to the two de- 
darations for which he asks by ‘the prayer to his plaint. As Government is 
the respondent, an injunction would not be necessary, but I think that the 
appellant is also entitled to a declaration or to an order with regard to the 
restoration of its works and plant. However, as the majority opinion is in 
favour of the appeal being dismissed with costa, that is the order which will 
be made. 


CHaaua J. This appeal raises a very important question relating to the 
power of the Provincial Government to revoke a license granted to a licenkee 
ander the Indian Hlectricity Act (IX of 1910). The decision of that question 
turns upon the proper construction of s. 4 of the Act under which the Province 
of Bombay have purported to revoke the license of the appellants. i ' 

The material facte which may be briefly stated are not in dispute. The 
Heense was granted on June 26, 1924, and it is necessary to note that under 
3. 3, subs. (2), sub-cl. (f), of the Act, the provisions contained in the schedule 
to the Act are deemed to be incorporated with, and to form’ part, of every 
license granted under the Act. The material clause in the schedule is cL 6 
‘which casts upon the licensee an obligation after a requisition is made by the 
owner or occupier of any premises within one month to give a continuous 
supply of electrical energy to the consumer unless and in so far ag he is pre- 
vented from doing so by cyclones, floods, storms or other occurrences beyond. 
his control The appellants worked the license and supplied electrical energy 
io, the area set out in the license and situate within the town of Hubli. On 
December 18, 1942, the, appellants suspended the supply of electrical energy 
as the engines required overhaul and this continued till January 1, 1943. On 
February 10, 1948, Mr. 8. G. Nadkarni, Electrical Inspector to Government, 
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went to Hubli to inspect the appellants’ power-house and he made a report to 
Government. On April 8, 1943, Government wrote to the appellants setting 
out excerpts from the report.of the Electrical Inspector which complained of 
there being no qualified Engineer or other persom in charge. of the appellants’ 
sypply station and works either electrical or mechanical, and also that there 
was only one engine which could be used for obtaining power, the maximum 
being 60 kw. against the appellants’ average peak load of 180 kw. Then 
Government go on to say that they are-satisfied that there are sufficient grounds 
for-revoking the appellants’ license under:s..4(1) of the Act but they permit 
itto remain in force under #. 4(2) of the Act subject to the‘following condi- 
tions: (i) that ‘within six'months the plant ‘was reconditioned and (ii) that 

pooper arrangements were made for the maintenance'of the plant immediately; 
and! the letter ended by watwing the appellants that'should they fail to take 
nesessaryBtepa to ‘fulfil: the above conditions, their license would be revoked. 
On January 28, 1944, the Government served a notice of revocation upon the 
appellants alleging that they had failed to comply with the requirements com- 
municated to them in Government letter of April 3; 1948. The plaintiffs filed 
the suit for a declaration that the revocation of the license was illegal, inope- 
rative and void in-law and that the -plaintiffs were entitled to retain and act 
under the license.as if thé)notice of revocation had not-been given, and for an 
injunction restraining. the Government from interfering with the plaintiffs’ 
posbèssion and enjoyment of -the undertaking carried.on under the license and 
also claiming damages.in the eum of"Ra 20,00,000 in the alternative. 

Under s. 4(1) of the’ Act power is given to the Provincial Government to 
revoke a license if in its opinion the public interest go requires in four cases 
enumerated in sub-cls. (a); (b), (o) and (d). Im this case we are concerned 
with sub-cls. (a) and (b). Sub-clause (a) deals with the case where the 
licensee, in the opinion of the.Provincial Government, makes wilful and un- 
reastnably prolonged’ default in doing anything required of him by or under 
this Act; and sub-cl. (b) deals with the case where the licensee breaks any af 
the tarms or conditions of his license, the breach of which is expresaly declar- 
ed by: such license to-render it liable to revocation. -Under sub-s.. (2y of s. 4 
it is open to the Provincial Government, ingtead of revoking the license. under 
sub-s, (1), to permit it to remain in force subject to such farther terms and 
conditions as it thinks fit to impose, and any further terms or conditions, s0 
imposed shall be binding upon, and’ be observed by the licenses, and shall be 
of like force and effect as if they were contained in the license,- 

Now the case for the Government shortly fis this: that in their opinion the ' 
licensee had made wilful and unreasonably prolonged default in-carrying out 
his obligations under the Act and in'the opinion of the Government public 
‘interest required that the license should be revoked; but instead of doing so, 
on April 8, 1948, under sub-s. (2) of a. 4 Government imposed further terms 
and conditions upon the licensee. The licensee failed to carry out those terms 
and conditions, and Government revoked the license under s. 4, sub-s.` (1), 
sub-cl. (b), of the Act. On the other hand it is contended on behalf of the 
licetisee that the’ conditions contained in s. 4 (1)(a) were no? complied with 
and, therefore, the Government were not entitled to impose any condition m- 
der ‘sub-8. (2) of s. 4 and, therefore, the revocation of the license for a breach 
of the imposed conditions was 

The question that arises for determination is whether the conditions laid 
down in s. 4(1)(a) of the Act which have to be complied with before Govern- 
ment could exercise their right to revoke the licanse are subjective or objective 
conditions. In other words, is it a question of fact or a question of the opi- 
nion of the Government first that the public interest requires the- revocation 
of the license; second that the licensee has committed default in 
his. ‘obligations ‘under the Act; and third whether that default is: wilful and 
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unreasonably prolouged? In my opinion the Government have not to estab- 
lish these facts in a Court of law. All that they have to establish is that they 
formed the opinion with regard to these facta. The Court cannot investigate the 
grounds on which the Government arrived at their opinion. The Legislature eon- 
stitutes the Government the sole judge for forming an opinion as to the existence. 
of these facts. An attempt has been made to distinguish between the opinion that 
‘Government have to form with regard to publie interest and with regard to the 
other conditions enumerated in sub-cl. (a). In my opinion the quality, charac- 
ter and the consequence of the opinion formed by Government is the same 
whether it is with regard to public interest or with regard to a default com- 
mitted by the licensee. It would be contrary to all canons of constructien to 
attribute to the Legislature an intention to use the same expression with two 
different meanings in the same section of the Act. Legislatures have been 
known to suffer from lapses, but the Courts must assume that the Legislature 
ordinarily, unleas the context otherwise indicates, uses an English expression 
in its natural sense. 

The striking contrast in the language of sub-cl. (a) of s. 4(1) and sub-cl. (b) 
should be noted. Whereas in sub-cl. (a) it is the opinion of the Provincial 
Government with regard to the matters enumerated therein which is the con- 
dition precedent to the exercise of the right of Government to revoke the 
license, in sub-cL. (b) it ‘is not the opinion but the actual fact of a breach of 
one of the terms and conditions of the license which give that right to Gov- 
ernment. Again in sub-cl (d), which contains the fourth case which would 
entitle the Government to revoke the license if in its opinion the public interest 
so required, while the question of the capacity of the licensee to discharge his 
duties and obligations is left to the opinion of the Government, his insolvency 
apparently is a question of fact and not the opinion of Government. 

‘When the opinion of the Provincial Government is not constituted the solc 
test as to certain matters, the Legislature has used different language in diffe- 
rent sections of the Act. To give three instances—in s. 3, which deals with 
grant of licenses it is not left to the opinion of Government but a statutory 
discretion is vested in Government to grant a license. In s. 18(1)(b) of the 
Act the licensee is given the right to appeal to the Provincial Government from 
the intimation given to the licensee of the repairmg authority’s disapproval of 
any new works which the licensee may want to carry out, and the sub-clause 
provides that the decision of the Government, after considering the reasons 
given by the repairing authority for its action, shall be final. So here we have 
a case of a decision by Government and not the formation of an opinion. Again, 
in s. 4(1), sub-cl. (c) (4), the licensee has to show to the satisfaction of tha 
Provinotal Government that be is in a position fully and efficiently to discharge 
the duties and obligations imposed on him by his license: 

It has not been seriously disputed that as s. 4(1)(a) stands, it would not be 
open to the Court to inquire into the ground of that opinion or to consider 
the reasonableness or otherwise of the opinion formed by the Government. 
But it is suggested that in view of the very wide powers that would be con- 
ferred upon Government if such a construction were adopted, the Court, if 
necessary, should even put upon the sub-clause a strained construction in order 
to avoid such a consequence. It is always the duty of the Court to protect 
the subject against an all-powerful Executive. The Court has always looked 
upon itself as the custodian of the liberty of the subject, and the history of judi- 

” cial interpretation of statutes both in England and here is full of many bright 
pages which show how the Courts of Justice time and again have thwarted 
and defeated attempts of the Executive to deprive the subject either of his 
liberty or of his property without due process of law. But it is very necessary 
constantly to bear in mind the object of the Indian Electricity Act as disclos- 
ed by its various provisions. As the preamble shows, it was enacted in order 
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that electricity ahould be supplied to the people of the country. That supply 
is regulated by the grant of licenses which are controlled and regulated by the 
Government. Therefore large powers are given to the constituted authority 
in order that it should. safeguard the interests of the consumers. It would be 
upwarranted to assume that the Legislature did not intend to invest the Gov- 
ernment with arbitrary and, one might almost say, with autocratic powers. 
Apparently the Legislature took the view that in certain matters it was not 
in the public interest that questions should be litigated in a Court of law but 
rather that their determination should be left to the sole opinion of the egnsti- 
tuted authority.. 

It is not as if the Act ousts the jurisdiction of the Court. If a license is 
revoked, the licensee has always the right to. come to Court to challenge the 
revocation, and it is incumbent upon the Government to support the legality 
-of their action. They have got to prove that the conditions precedent laid down 
in the Act have been complied with before they can exercise their power. The 
only question is: What are those conditions precedent? In my, opinion, 
under s. 4(1)(a) the only condition precedent is that the Provincial Govern- 
ment should egme to a certain opinion with regard to the matters enumerated 
in that sub-clause. It is also not as if that opinion can never be challenged. 
If it is arrived at mala fide or for a collateral purpose, it would not be the opi- 
nion required by the section. But if Government form the opinion honestly 
and for the purpose specified in the Act, then the law precludes the Court from 
substituting its own opinion for that of the Government or from inquiring 
into the validity of the grounds on which that opinion was formed. 

lt has been emphasized before us that it is very unusual that the Legislature 
should leave it to Government to form an opinion with regard to a pure question 
of fact. It is argued that it is more logical to assume that Government should 
form the opinion with regard to the nature or character of a fact but not as to . 
the existence of the fact itself. It is said that in this case the question as to 
what are the obligations under the Act and whether there is a default or not 
should be determined hy the Court but as to the unrgagonableness or the pro- 
longed delay of the default may be left to the opmion of the Government. I 
cannot accede to that argument. If the Legislature intended what it is sug- 
gested it did intend, then the sub-clause would have been drafted in an-entirely 
different manner. It should have read: 

“ where the licensee makes a default in doing anything requived of him by ar under this 
Act which, in the opinion of the Provincial Government, was wilful and unreasonably prolonged.” 

There are many instances where the Legislature has chosen to constitute the 
Executive the sole judge of what the facts are in a particular case. A rather 
striking instance is to be found in s. 86 of the Civil Procedure Code. That 
section provides that Princes, Chiefs, Ambassadors and Envoys can only be 
sued with the consent of ihe Governor-General; and sub-s. (2) of that section 
provides under what circumstances the consent of Government can be given. 
Before that section was amended certain conditions had to be satisfied, and if 
one looks at those conditions they are all conditions involving questions of 
fact. By the amendment the words ‘‘it appears to the Government that’’ were 
added, with the result that it was left to the Government to decide whether 
those facts existed or not. Therefore the mind to be satisfied about the exis- 
tence of those facts was the mind of the Government and not the mind of the 
Court,-and the result of the amendment is, as pointed out by Sir Dinshah 
Mulla in his commentary on the Civil Procedure Code, to make the decision 
of Government final and not open to question by the Court. ‘Lord Atkin also, 
in the now celebrated case of Liversidge v. Sir John Anderson’ points out the 
contrast in the Children and Young Persons Act, 1983, a. 18, between the two 
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expressions ‘‘a constable may arrest without warrant any person....whom He 
has reason to believe has committed an offence if he believes such person will 
abscond”. In the case of the commission of an offence the belief of the’ 
constable is not unqualified. He has got to establish as a fact that he has rea- 
sonable ground for holding that belief; but m the case of the other beliaf 
whether the person will abscond or not, the bélief is unqualified It is his 
mental act which the Court will not serutinise. Similarly in the section which 
we are construing the Legislature has not thought fit to qualify the expression 
‘in the opinion’’ by the words ‘‘has reasonable grounds for” or any similar | 
words ani, therefore, the opinion of Government is unqualified and final = ”' 

I showld like to refer to two cases which were cited at the bar in support 
of the appellants’ contention. In my opinion neither really ‘helps the licenses.’ 
The first is the case of Ormerod v. Todmorden Mul Co.) In that case’ 
the construction of s. 57 of the Judicature Act, 1878, came under consideration!’ 
That section empowers a Judge to refer a matter to an official referee if-i his: 
opinion owing to the complexity of the matter the question cannot be deter- 
mined by the jury: Baron Pollock made an order at the Manchester Assizes 
under 's. 57 of the Judicature Act of 1873 and there was an appeal from his 
order. It was-argued before the Court of Appeal that no appeal lay, but the 
majority of the Court came to the conclusion that it did. It is therefore sought 
to be argued that although s. 57 left a particular question to be decided siceord- 
ing to the opinion of the Judge, still the Court of Appeal went into the grounds. 
of that opinion dnd in fact came to a contrary conclusion. ‘Now it must be 
remembered that the opinion which a Judge has to form under s. 57 was é 
judicial opinion. It was a judicial discretion that he had to exercise, and ‘it 
is patent that if an appeal lay from his order, the Court of Appeal would um- 
doubtedly have the right to consider whether the discretion was judicially exer- 
cised. If there is an appeal from a decision of a Judge, no opinion ‘that he 
forms and no judicial discretion that he exercises can ever be final It is 
always subject to review by the Court of Appeal. But the opmion that the 
Provincial Government have to form under s8. 4(1) (a) is not as a Judge or as 
a Court of law but as an Executive, and that opinion is not subject to appeal 
to this Court,- and there is all the difference in the world between the two posi- 
tions. 


In Eshugbayi Eleko v. Government of Nigeria (Officer Administering)? the 
Privy Council considered the powers of the Governor of a Colony to order the 
removal of a certain Native Chief from the Colony. The Ordinance which gave 
that authority to the Governor laid down certain conditions which had to be. 
complied ‘with. The Privy Council held that the Court had the power to 
investigate into the question whether the conditions in fact existed. ` Now if 
one looks at the language of the Ordinance, the conditions precedent, are not 
matters of opinion of the Governor but they are questions of fact and there- 
fore, in order to support the legality of his action, the Governor had to satisfy! 
the Court that those conditions existed as facta. 

The question whether the Government formed the opinion required under 
s. 4(1) (a) is a question, of fact and has got to be proved like any other fast. 
An issue to this effect was raised before the trial Court, being issue No. 6. 
Mr. Maneksha who appeared for, the Government proposed to call 
evidence to prove that fact. The learned Judge ruled that, in’ view 
of the letter of April 8, 1948, written by Government to the appel- 
lants and also in view of the fact that there was nothing in the evidence 
led by the appellants to suggest that the statements contained in that letter 
were not correct, any further evidence was unnecessary and he accordingly- 
answered issue No. 6 in favour of we Government. It is now argued that in 
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fact the letter of April 3, 1948, does not mention that Government had formed 
any opinion under s. 4(1)(a) of the Act. It is true that the*letter does not 
expressly mention that the Government is acting under s. 4(1) (a). As I have 
already mentioned, it seta out excerpts from the report of the Electrical Ins- 
pector which goes to show that there is a default in making supply to the con- 
gumers inasmuch as the licansee’s plant could only supply 60 Ew. against the 
company’s average peak load of 180 k.w.; and in one of the new conditions 
imposed it is clearly stated that it was so being imposed in order to enable the 
licensees to fulfil the obligations imposed on them by virtue of the contract 
with the consumers as laid down in cl. VI of the Schedule to the Indian Hlectri- 
city Act. But be that as it may, when the learned Judge gave his ruling and 
put the construction on the letter which he did, the appellants acquiesced in 
that ruling and did not state to the learned Judge that they did not accept 
that construction and that the Government should be asked formally to prove 
that they had formed the opinion required under s. 4(1)(a). Although the 
fact of the formation of the opinion might not have been stated in the letter of 
April 3, 1943, in the written statement of Government it is so stated in clear 
and precise terms. It also seems that the appellants themselves understood 
the Government’s letter to mean that the grounds they were relying on were 
the grounds mentioned under s. 4(1)(a) because in paragraph 11 of the plaint 
they state that after the letter was written, the plaintiffs interviewed the De- 
puty Secretary, Public Works Department, and satisfied him that no wilful 
and/or unreasonably prolonged default was committed by them in carrying out 
the said requirements mentioned in that letter. It should also be borne in mind 
that the statute does not cast any obligation upon the Government to state the 
grounds on which the Government purport to exercise the right to revoke the 
license. The only obligation upon them is that if the revocation is challenged, 
they should satisfy the Court that the conditions which are the prerequisite of 
the right to revoke the license have been satisfied. In my opinion it is not oper 
to the appellants to urge that the Government have failed to prove that they 
formed the opinion required under s. 4(1)(a) of the Act. I may mention that 
even in the memorandum of appeal this point is not taken. 

The other question that arises is whether even assuming that the decision of 
Government is final and is not open to question by the Court, whether in form- 
ing their opinion the Government have to act judicially or the formation of 
their opinion is a pure ministerial or administrative act. The learned Judge 
below took the view that it was a purely ministerial act. I do not propose to 
express my opinion on it for the reason I am about to state. If Government 
had to act judicially, then they must conform to the rules of natural justice 
and they must not act in excess of the jurisdiction conferred upon them by 
the statute. If the appellants had challenged the decision of Government as 
having been arrived at either in contravention of the rules of natural justice 
or in excess of jurisdiction, then undoubtedly we would have had to consider 
whether the Government were acting judicially or not. But to my mind the 
pleadings and the issues and the judgment of the learned Judge below clearly 
show that the decision of the Government with regard to s. 4(1)(a@) was never 
challenged on either of these two grounds. In paragraph 6 of the plaint the 
letter of April 3, 1943, is attacked only on the ground that the allegation that 
there were sufficient grounds for revoking the license was entirely unfounded. 
Contrast this with paragraph 15 of the plaint where the notice dated January 
28, 1944, revoking the license is challenged on the ground that this action of 
Government was against the principles of natural justice; and when we turn 
to the issues, the only issue raised is issue 10(a) and (b), namely, were the 
defendants before revoking the plaintiffs’ license bound to observe the re- 
quirements of natural justice? and if so, did they do so? and the learned Judge 
has dealt with that issue and found it against the appellants. 

R. 8 
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' Mr. M V. Desai has now sought to argue before us that the Government were- 
not justified in’ imposing new conditions under s. 4(2) of the Act without giv- 
ing his clients a reasonable opportunity to say what they wanted to say in 
their defence and thereby contravening the rules of natural justice. I do not | 
think it is open to Mr. Desai to take up this point in the Court of Appeal Jf 
` it was a pure question of law which arises from facts alrealy established or ad- 
mitted on the record, even. though such a point was not urged before the trial 
Court, it would have been competent to the appellants to do so. But the ques- 
_ tion that Mr. Desai wants to argue is not a pure question of law. Facts have 
~ got to be established and the Government do not admit and there is no such ad- - 
mission on the record that they came to that decision which was communicated 
to the appellants by their letter of April 3, 1943, without hearing the appel- 
lants. 

I should like to point out that the course which this trial took before the 
learned Judge below was entirely different from what it has taken before us. 
In the Court below the right of Government to impose conditions under a 4, 
sub-s. (2), was disputed for the reason that there were no grounds for the opi- 
nion of the Government that the public interest required the revocation of the 
plaintiffs’ license or that the plaintiffs had made wilful and unreasonably pro- 
longed default in doing what was required of them by or under the Indian 
Electricity Act. The learned Judge held that the Court had no jurisdiction 
to inquire into the grounds and that was the end of that matter. What was 
seriously contested and what was contested at great length was that there was 
no breach by the appellants under s. 4, sub-s. (1), sub-cl (b). It was urged 
by the appellants before the learned Judge that all that was required of them 
was to use their best endeavour to comply with the conditions contained in the 
letter of April 3, 1943. This contention was negatived by the learned Judge 
who held as a fact that the appellants had committed a breach of the terms and 
conditions of the license which ‘were incorporated into the license by the letter 
of April 8, 1948. Mr. Desai has not challenged before us this decision of the 
learned Judge. He had admitted that if s. 4(2) applies, then the revocation 
of the license by the Government was valid. The whale of his argument has 
been directed to satisfy us that s. 4(2) did not apply as the conditions contain- 
ed in'k, 4(1) (a) were not complied with. 

I have had the advantage of reading the judgment of the learned Chief ` 
Justice which he has just delivered and I very much regret I cannot take the 
game view of s. 4(1}(a) as he has taken. I hold that the Government have 
established that they formed the opinion that the appellants made wilful and 
unreasonably prolonged default in carrying out their obligation under the Act 
and also that public interest required that the appellants’ license should be 
revoked. Once they formed this opinion, they became entitled to impose further 
terms upon the appellants under s. 4, sub-s. (2), which they did by their letter 
of April 8, 1948. It is admitted, as I have pointed out, that the appellants 
committed a. breach of these terms and thereupon the Government became 
- entitled to revoke the license under s. 4(2) (b) of the Act. 

I, therefore, agree with the learned Judge below that the plaintiffs’ suit 
fails. I would, therefore, dismiss this appeal with costs, 


Coyasus J. The appellants, who were the plaintiffs in the trial Court, are 
licensees under the Indian Electricity Act, 1910, being the assignee of a license 
granted on June 26, 1924, to Messrs. Ramkrishna L. Amte and Sidheshwar S. 
Malinath. The assignment was made on January 28, 1925, under 
the provisions of s. 9(2) of the Indian Electricity Act, 1910, when the Gover- 
nor of Bombay consented to the assignment of the said license. - The appellants 
were supplying the city of Hubli with electricity under the said license when 
on April 3, 1948, the Deputy Seeretary, Public Works Department, called 
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upon the plaintiffs to carry out certain requirements mentioned in his letter 
dated April 3, 1943, which is Hx. B to the plaint. The letter seta out that 
there was no qualified Engineer or other person in charge of the plaintiffs’ 
supply station and works either electrical or mechanical. Thereafter it sets 
out the conditions of six machines, the first three being entirely unserviceable 
for reasons set out on the face of the document, the fourth being dismantled and 
new parts were being fitted, the fifth being in such a bad condition that not 
more than 60 k.w. load could be put on the generator, and the sixth being in 
a very bad condition and repairs were badly needed to it. Thereafter it is 
set out that only one set could be used for obtaining power out of six engines 
and the maximum energy generated was 60 kw. against the company’s average 
peak load of 180 kw. Thereafter it is set out that Government waa satisfied 
that there were sufficient grounds for revoking the license under s. 4(1) of the 
Indian Electricity Act. Although it is set out that there are sufficient grounds 
for revocation it is further added that Government was pleased to permit the 
license to remain in force under s. 4(2) of the said Act subject to the condi- 
tion, namely, that within six months of the notice, viz. the letter of April 3, 
1948, the licensee should put the same in proper working order for the purpose 
of ensuring a continuous and efficient supply to all consumers connected to the 
system and in order to fulfil the obligations imposed on the licensee by virtue 
of contracts with the consumers as laid down in cl. VI of the Schedule to the 
Indian Electricity Act. Thereafter it is added that in the event of the 
licensee failing to take necessary steps within six months to fulfil the ahove 
condition the licenses would be revoked. 

The letter of April 3, 1943, makes it quite clear on the face of it that the 
generating sets were in a hopelessly bad condition, that there are sufficient 
grounds for revoking the license under s. 4(1) of the said Act, and further 
that the licensee should within six months recondition the plant so as to ensure 
a continuous and efficient supply to all consumers so as to comply with the 
obligations imposed on them by the contracts with the consumers as provided 
for under cL VI of the Schedule. 

Thereafter correspondence between the licensee and Government followed 
which has been exhibited, and in the course of that correspondence it appears 
that two inlerviews were granted to the representatives of the appellant com- 
pany and the third was refused. It appears that on January 28, 1944, the 
Government, namely, the respondent served a notice on the appellants, being 
Ex. F to the plaint, pointing out that whereas the appellants had failed to com- 
ply with the requirements of the letter of April 8, 1948, namely, to recondi- 
tion the plant and put the same in proper working order for the purpose of 
ensuring a continuous and efficient supply to all consumers connected to the 
system and on account of the said non-compliance the license became liable to 
revocation under cl. (b) of s. 4(1) of the Indian Electricity Act. The letter 
further sets out that Government were of opinion that in the public interest 
the said license should be revoked, and a notice was given under s. 5(a) of the 
said Act that in exercise of the powers conferred by s. 4 of the said Act the 
Government of Bombay was pleased to declare that the said Hubli Electric 
License, 1924, should stand revoked with effect from May 1, 1944. 

The plaintitfs have filed this suit for the purpose of a declaration that the 
revocation of the said license was illegal, inoperative and void in lew, for a 
further declaration that the plaintiffs are entitled to retain and act under the 
said license as if the notice had not been given. The plaint sets out that the 
said order of revocation is ulira vires and bad in law inasmuch as al. (b) of 
sub-s. (1) of s. 4 had no application to the facts of the dase as the plaintiffs 
have not committed breach of any of the terms and conditions contained in the 
said license. In paragraph 15 of the plaint the plaintiffs say that in sending 
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the said notice the defendant acted arbitrarily and no reasonable opportunity 
was given to the plaintiffs to place the real facta before the Government. 

In the written statement the Province of Bombay says that in the circum- 
stances it was the sole judge to decide whether there was wilful and unreasonably 
prolonged default on the part of the plaintiffs in doing what was required "of 
them by or under the Act and it was the sole judge to decide whether public 
interest required revocation of the plaintiffs’ license. The defendant says 
that it had clear grounds for being of opinion and was in fact of opinion that 
the plaintiffs had made wilful and unreasonably prolonged default in dog ` 
what was required of them. The Government further contends that the Court 
has no jurisdiction to inquire into the grounds on which it could reasonably 
form such opinion. The defendant further says that it was the duty of the 
plaintiffs to maintain and ensure an uninterrupted service under the license, 
that the plaintiffs wilfully failed and neglected to entrust the work for proper 
reconditioning of the generators to the original makers of the engines with the . 
result that the plant was ultimately in no better condition than it was at the 
- time when the notice of April 8, 1948, was given to the plaintiffs, The defend- 
ant further denies that it acted arbitrarily or that no reasonable opportun- 
ity was given to the plaintiffs to place the real facta before the defendant and 
- the defendant says that it made proper inquiries as were necessary in the cir- 
cumstances, and after hearing the plaintiffs as to what they had to say in the 
matter the defendant formed an opinion and came to the conclusion that public 
interest required the revocation of the plaintiffs’ license. The defendant 
further submits that this Court has.no power to inquire into the grounds‘ of- 
such opinion or to consider whether there did exist grounds on which it could 
reasonably form such opinion. 

Eleven issnea were raised before the trial Court and the trial Court tried ` 
issues 1, 2 and 4 as preliminary issues and thereafter allowed the plaintiffs to 
adduce evidence on the merits of the case. Before referring to the issues I may 
say that issue No. 10 was as follows: 

“10(a) Were the cetencianta: before revoking the: plaintifs- Hoense bound to observe the 

requirements of natural justice ? 
(b) If so, did they do so? ” 

The learned trial Judge at p. 108 of the appeal paper book says that issue No. 
10 had not been strongly pressed and says that in his opinion the defendant was 
not bound to observe the requirements of natural justice as it was not acting 
judicially or quasi-judicially, although the defendant was bound to act honestly 
- and it is not disputed that-it did. The learned Judge was of opinion that he 
did not think the defendant was bound to hear both parties or to do anything 
which remotely resembles a trial in a Court of justice, and ‘he answered issue 
10(b) in the affirmative. It may also be noted that the appellants haye not 
appealed against the finding on issue No. 6. 

The main question raised in this appeal is whether on a proper constriction 
of s. 4 of the Indian Electricity Act the action of the respondent in revoking 
the license was valid in law on admitted facts and circumstances of the case. 
A further question was attempted to be raised in this Court, namely, whether 
the action taken by the respondent was contrary to the principles of natural 
- justice. On this question the view of the majority of Judges of this Court 
was that the appellants were precluded from advancing this question in this 
appeal on the following grounds. Although a reference has been made in thé 
plaint to the arbitrary act of the respondent m paragraph 15 and the same 
has been traversed, no specific issue has bean raised on this point. The question 
raised is a mixed question of law and fact, and.as ne issue on his point was 
` jomed in the trial Court, the respondent could not have led any evidence on 
this question, and if raised, the respondent could have in that event adduced 
evidence to rebut the allegation. Therefore it is not open to the respondent 
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in appeal to argue this question. The only question therefore before this Court 
is as get out, namely, whether the decision of the respondent is one within its 
absolute and unqualified discretion or whether the Court is entitled to go be- 
hind it and examine the grounds on which the decision was arrived at and re- 
view it so as to decide whether the decision was a proper one on the materials 
available to the respondent at the material time. The question is a narrow 
one and the answer to it depends entirely on a proper reading and construc- 
tion of s. 4 of the Indian Electricity Act of 1910. In construing this section 
it is legitimate to examine other relevant sections of the said Act go as to bear 
in mind the scheme of the Act and to find out the object and intention with 
which -the Legislature enacted this section. One may also look at the scheme 
of the Act and examine s. 4 of the Act giving the words of this section their 
natural ‘meaning without doing violence to the grammatical structure of the 
section. One must for this purpose remember that this is peace time legisla- 
tion and as far as possible not to import into the construction thereof ihe ana- 
logy of the manner in which war time emergency legislation was construed. 
As contended for by the appellants the Court must approach the subject with 
dus regard to the liberty of the subject and ‘rights to property, and having 
approached the question with due caution as set out above, the Court must 
give a natural meaning to the words of the section so as to find out the true 
meaning of the words in such a manner as to give effect to the object and in- 
tention of the Legislature rather than give a meaning to the section which 
would defeat the true object and intention of the Legislature. 

Before approaching this question it may be mentioned straight away to clear 
the ground that there is no allegation whatever that Government acted mala 
fide or with malice or that Government had any collateral purpose in view 
when Government took the action complained of. 

Section 4 of the ‘Indian Electricity Act, 1910, runs as follows: 

4. (I). The Provincial Government may, tf in its opinion the public interest so requires, 
revoke a license in any of the following cases, namely :— 

(a) where the Hcensee, in the opinion of the Provincia] Government, makes wilful and 
unreasonably prolonged default in doing anything required of him by or under 
this Act ; 7 R 

(b) where the licensee breaks any of the terms of the conditions of his license the breach. 
of which is expressly declared by such license to render it liable to revocation ; 

(c) where the licensee fails, within the period fixed in this behalf by his lioense or any 
longer period which the Provincial Government may substitute therefor by order 
under sub-section (8), clause (b) and before exercising any of the powers conferred 
on him thereby in relation to the execution of works,— 

(f) to show, to the satisfaction of the Provincial Government, that he is in a position 
fully and effictently to discharge the duties and obligations imposed on him by 
his license, or 

(ti) to make the deposit or furnish the security required by his license ; 

(d) where the licensee is, in the opinion of the Provincial Government, unable by reason 
of his insolvency, fully and efficiently to discharge the duties and obligations imposed 
on him by his license. 

(8) Where the Provincial Government might, under sub-section (I), revoke a license, it 
may, instead of revoking the license, permit it to remain in force subject to such further terms 
and conditions as it thinks fit to impose, and any further terms or conditions so imposed shall be 
binding upon, and be observed by, the licensee, and shall be of like force and effect as if they 
were contained in the license. 

(3) Where in its opinion the public interest so permits, the Provincial Government, on the 
application or with the consent of the licensee and, if the licenses is not a local authority, after 
consulting the local authority (if any) concerned,— 

(a) revoke a license as to the whole or any part of the area of supply upon such terms 
and conditions as it thinks fit, or 

(6) make such alterations or amendments in the terms and conditions of the license, 
-including the provisions specified in Section 8, sub-section (2) clause (f) as it thinks 
fit. © . . g 
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As I stated above one must look at the scheme of the Act and see the nature 
of the legislation. The preamble to the Act says that whereas it is expedient 
to amend the law relating to the supply and use of electrical energy it is hereby 
‘enacted as follows. Under a. 8 it is plain that the grant of a license is at the 
‘diseretion of the Provincial Government and cl. (f) sub-a. (2) of s. 3 of the 
‘Indian Hlectricity Act says that the provisions contained in the schedule shall 
be deamed to be incorporated within and form part of every license granted 

” under this Part. In this connection one may refer to cla. 4 and 6 of the schedule. 
Under cl. 4 the licensee shall, within a period of three years after the com- 
mencement of the licanse, execute to the satisfaction of the Provincial Govern- 
ment all such works as may be specified in the license in this behalf or, if not 
so specified, as the Provincial Government may, by order in writing issued 
within six months of the date of the commencement of the license, direct. 
Clause’ 6 is of considerable importangs and it refers to requisition for supply 
‘by owners or occupiers and the words used are that the licensee shall supply 
and shall continus to supply energy in accordance with the requisition as set 
out and provided under cl. 6. The enactment emphasises this aspect by laying 
down a penalty for failing to supply, namely, prosecution under s. 42(b) of the 
Act. This is for the purpose of ensuring a continuous supply of energy, and 
the penalty is imposed if the supply is not so maintained. 

- Therefore it is clear that the license is granted at the discretion of the Gov- 
ernment on the terms and conditions laid down in the license and subject to 
the provisions of the Indian Hlectricity Act of 1910, and the Act itself makes 
an incorporation of clauses under the schedule into the license ‘itself. ` It is 
therefore clear that the licensee is fully aware or deemed to be aware of the 
provisions of the license and of the schedule and of the provisions of the Act, 
and as remarked by Mr. Justice Blagden 

“ Those who, not out of philanthropy but for business purposes, take the benefit of a license 
under the Act must also, without grumbling, take the burden... They must take their statutory 
rights with all the statutory defects, and one of the statutory defects of a license is that it is 
Hable to be revoked under s. 4.” 
It is clear that grant of a license is the grant of a monopoly to the licenses to 
serve a particular area and that monopoly is controlled and circumscribed by 
the provisions of the Act and the terms of the license. 

Now I come to the narrow question, namely, what is the proper construction 
of s. 4 of the said Act? The section is 4(1) of the Act and there are sub- 
heads (a), (b), (c) and (d). Section 4(2) says that ‘‘The Provincial Gov- 
ernment may, if in its opinion the public interest so requires, revoke a license 
in any of the following cases.’’ It is obvious that the section itself is placed 
there in publ interest and it is obvious that here the Legislature intended that 
what was or was not to be in the public interest was to be detqrmined by the 
opinion held by the Provincial Government at the material time. Under 
s. 4(1)(a) the words ‘‘opinion of the Provincial Government” again occur, 
but they do not occur in s. 4(1)(b), nor in a. 4(1)(¢) but the words occur 
again in s. 4(1)(d). The question before the Court is whether when the Legis- 
lature her used the words ‘‘in the opinion of the Provincial Government’? the 
Provincial Government are the sole judges in the absence of lack of bona fides, 
malice, or collateral purpose and whether they are also sole judges of the ex- 
istence of public interest or whether the Court is entitled to go behind this 
and eall upon the Provincial Government to set out the grounds and the rea- 
sons for forming au opinion and examine the same and come either to a diffe- 
rent finding or confirm the same. It is contended on behalf of the appellants 
that s. 4(1) (a) should be read so as to make the words ‘‘in the opinion of the 
Provincial Government’’ qualify the words ‘‘public interest’’ and the words 
“wilful and unreasonably prolonged’’ and not the words ‘‘default in doing 
anything required of him by or under this Act.” It is maintained that Gov- 
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ernment are the sole judges of the existence of public interest and may be they 
are sole judges whether the default is wilful or unreasonable, but they are not 
sole judges of the factum of the default which is a question of fact, and being a 
question of fact and a condition precedent, it would always be open to an in- 
quiry in a Court of law. On the other hand it is contended on behalf of the 
respondent that the words ‘‘opinion of Government’’ control and qualify the 
whole of s. 4(1) (a), that that is the only natural meaning and that the Govern- 
ment are not only sole judges of whether it is m public interest but sole judge 
of whether a party has made wilful and unreasonably prolonged default in 
doing anything. It is contended that the formation of the opinion is a mental 
process embracing what is actually required under the Act, viz. whether the 
requisition has or has not been complied with or whether there is or there is 
not a prolonged default. Section 4(1)(b) is purely a factual one, and in the 
event of there being a default as contemplated within proviso (a) a notice 
would be served under proviso (b) which would be thereby attracted and would 
come into operation in the event of a determination that there was a default 
within the provision of sub-section (a). 

In other words the question is whether there was a continuous supply of 
energy. The Government called upon the appellants to recondition the machines 
so as to comply with cl. 6 of the schedule and by the letter of April 3, 1943, 
sufficiently indicated the nature of the default, and under s. 4(2) of the 
Act the Government called upon the appellants to recondition the machines 
within six months, and on January 20, they being of the opinion that default 
had been committed under s. 4(1) (a), served a notice terminating and revoking 
tho license as of May 1, 1944. It may be mentioned that looking at the record 
before the Court the letter of April 3, 1948, has not been challenged and the 
only defence as appearing on the correspondence is that a catalogne of excuses 
had been advanced. 

It appears that under s. 4(a) the Government need not assign any reasons 
or set them out in the notice of revocation, but the act must be justified, and it 
appears that there has been no appeal on issue No. 6 before the trial Court 
whereon the finding of the trial Court was that on the face of Ex. B opinion 
had been formed by the Government and that in fact it did exist at the material 
time. 

Reverting now to the construction of s. 4 once more one may note that under 
s. 4(1), els. (a), (b), (c) and (d) are differently worded. Clause (b) is en- 
tirely factual and under cl. (c) the party is allowed to show cause. Here 
there is no question of the opinion of the Government being attracted, but under 
cla. (a) and (d) it is clear that the conditions must be such as to satisfy the 
opinion of the Government, vis. that public interest so requires and there is 
wilful and unreasonably prolonged default. The construction suggested by 
the appellants, viz. that the words ‘‘opinion of the Provincial Governmeut’’ 
must be restricted only to public interest and to the words ‘‘unreasonably 
prolonged’’ but not to the word ‘‘default’’ seems to me one that does not give 
the words of the section its natural meaning. To give the construction sug- 
gested by the appellants would be to reconstruct the section. The section as 
it stands does give a plain meaning to the words. The provision itself is ex- 
preesly there for the protection* of public interest and that is why cls. (a), 
(b), (c) and (d) are, as indicated above, differently worded. If the appel- 
lants’ construction is accepted, the result of it would be not only to ignore the 
natural meaning of the plain words of the section but the necessary result of 
it would be that it would amount to a substitution of the view taken by the 
Court for the opinion of the Provincial Government on the question of the 
factum of the default and would be tantamount to rewriting the section thereby 
doing violence to the manner in which the legislature has couched the section 
so as to indicate its real object and intention. 
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It is important to note that there are other sections under this Act as pointed 
out by the learned trial Judge in which words to the following effect are used 
“‘whose decision, after considering the reasons given by the repairing author- 
ity for ‘its action, shall be final’. That is a decision given by the statutory 
authority as between the consumers and the licensee. This indicates that the 
Legislature did not intend when it used the word ‘‘opimion’’ to convey the 
game meaning as indicated by the word ‘‘decision’’ as set out in the other 
sections. The opinion of a party is nothing more than a mental process arrived 
at on certain grounds, but the opinion of a Judge in similar circumstances must 
neceasarily amount to a decision. The question therefore is whether the word 
“opinion” of the Government is opinion that is absolute and unqualified or 
whether it is one that can be called into question in a Court of law and review- 
ed. The only allegation in the plaint is that the plaintiffs deny that the Pro- 
vincial Government had ‘‘sufficient grounds’’. That is the only allegation in 
the plaint, The question of the formation of the opinion has not been chal- 
lenged in the pleadings. 

In this connection certain authorities have been referred to and I need oily 
refer to some of them. In the leading caso of Ldverstdge v. Sir John Ander- 
son’ it has been held that (p. 206) : 

“ Where the Secretary of State, acting in good faith under reg. 18B of the Defence (General) 
Regulations, 1989, makes an order in which he recites that he has reasonable cause to believe a 
person to be of hostile association and that by reason thereof it is necessary to exercise control 
over him and directs that that person be detained, a Court of law cannot inquire whether in 
fact the Secretary of State had reasonable grounds for his belief. Tho matter is one for the exe- 
cutive discretion of the Secretary of Sta 
It is true that this was a war time emergency legislation but nonetheless Lord 
Atkin in his dissenting speech has pointed out that the Legislature has at times 
used words which imply qualified and at other times used the words which 
imply unqualified beliefs, and he draws attention to s. 18 of the Children and 
Young Persons Act where the material words are as follows: 

“A constable may arrest without warrant any person whom he has reason to believe has 

committed an offence if he believes such person will abscond.” 
Iere on the face of it one belief ia qualified and the other is not. I may here 
say that I entirely agree with the remark of the trial Judge that if the con- 
struction of the section were to be in the manner indicated by the appellants 
the Legislature would have easily used, if it wanted to, words to the affect, 
namely, ‘‘The Provincial Government may if in its reasonable opinion.” In 
that event, as pointed out by the learned Judge, it would be open to the Court 
to inquire whether the opinion was or was not well founded. 

Therefore, in my opinion, it is clear that the words ‘‘if in the opinion of the 
Government’’ are used so as to give absolute discretion to Government and 
ihe words are used in an unqualified manner. That is to say whether the 
Government did arrive at the formation of an opinion and whether they are 
right in their opinion or are in error. I may here refer to the words of Vis- 
count Maugham in the above case of Liversidge v. Sir John- Andersoni as fol- 
lows (p. 219): 

“ That if there is a reasonable doubt as to the meaning of the words used, we should prefer 
a construction which will carry into effect the plain intention of those responsible for the Order 
in Council rather than one which will defeat that Intention.” 

The learned Law Lord further added as follows (p. 219): 

“Tam not disposed to deny that, in the absence of context, the prima facie meaning of such 
a phrase as ‘if A.B. has reasonable cause to believe’ a certain circumstance or thing, it should be 
construed as meaning ‘if there is in fact reasonable cause for believing’ that thing and if A.B. 
believes it. But I am quite unable to take the view that the words can only have that meaning. 
It seems to me reasonably clear that, if the thing to be believed is something which is essentially. 
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one within the knowledge of A.B. or one for the exercise of his exclusive discretion, the words 
might well mean if A.B. acting on what he thinks is reasonable cause (and, of course, acting in 
good faith) believes the thing in question.” 

I may at this stage refer to the case referred to by the learned Chief Justice 
on the question of import of the phrase ‘‘in the opinion”. The case is Orme- 
rod v. Todmorden Mill Co.1 where it was held that: 

“The Court of Appeal has power to review the order made by a Judge under s. 57 of the 

Judicature Act, 1878, who, having jurisdiction to make such order, has in the exercise of his 
discretion ordered the issues of fact in an action to be tried by an official referee, on the ground 
that they required prolonged examination of documents and also scientific and local investigation ; 
but the Court of Appeal, whose discretion in such case is to be substituted for that of the Judge, 
will not exercise such discretion except in a strong case where it clearly thinks the Judge has 
wrongly exercised his discretion, and that an injustice has been done by the order he has so 
made.” 
It appears that under s. 57 of the Judicature Act, 1873, it is a condition prece- 
dent to the jurisdiction of the Judge to make the order ‘under that section, that 
the matter is one requiring a prolonged examination of documents, or a scien- 
tifle and local investigation, and the trial Judge Pollock B. exercised his dis- 
cretion by making a reference to the referee being of the opinion that the 
matter was one requiring prolonged examination of documents, and also scien- 
tifle and local investigation. Against that order an appeal was taken to the 
Court of Appeal It was argued that the order was wrongly made, or at all 
events the judicial discretion of the trial Judge was wrongly exercised, and if 
such orders were upheld the actions in the Queen’s Bench Division will be re- 
duced to actions for breach of promise of marriage, slander and libel. On the 
other hand it was contended that the learned Judge had properly exercised his 
discretion in making such order, and that the Court had no power to review 
it, Secondly it was argued that the Act expressly left it to the discretion of 
the learned Judge to determine whether the matter requiring such examina- 
tion or investigation could be conveniently gone into by a jury, and that as 
that was left entirely to hts opinion, it was not a matter which the Court of 
Appeal had power to review. 

The case was determined on a proper reading of a. 57 of the Judicature Act, 
1873, which expressly directa that if the Judge is of the opinion that the 
matter is one such as set out therein then he may refer the matter to a referee. 
Lord Coleridge did pose the question whether once there was material before 
the Judg» and he did form an opinion, it should be the subject-matter of an 
appeal. Lord Coleridge did remark that according to his experience at the 
bar there was no similar application to the Court of Appeal to rescind such 
an order and he held that even if there was jurisdiction under s. 19 of the 
Judicature Act, 1873, it is the jurisdiction which ought not to be exercised in 
that particular case for reasons of convenience of parties as set out by their 
Lordships at p. 664, and he held that he was of opinion that the diseretion of 
the Judge under this particular section was not intended to be and could not 
be reviewed. This was a minority judgment. Lord Justice Brett held other- 
wise on the ground that s. 19 of the Judicature Act, 1873, allows every kind 
of appeal pursuant to this Act and the only limitation is in the words of s. 19 
“‘save as hereinafter mentioned.” He posed the question at p. 678 whether 
the Court of Appeal had jurisdiction to review that exercise of discretion 
which the Judge did exercise and stated that the words ‘‘in the opinion of the 
Court or a Judge’’ seemed to him to be equivalent to ‘‘according to the judg- 
ment of the Court or a Judge’’, and inasmuch as there cannot be any positive 
rule of law applicable to the particular case, for that reason ït is that this 
opinion is an opinion of discretion as distinguished from an absolute rule of 
law. His Lordship held that s. 57 of the Judicature Act only allowed the 
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122 THE BOMBAY LAW REPORTER. [VoL. XLIX. 


Judge to use discretion as regards the procedure to be adopted and that. the 
opinion of the Judge was a decision and as such was open either to appeal or 
review. Lord Justice Holker delivered judgment to the same effect as Lord ` 
Justice Brett. The ratio of the case seams to me to be clear, namely, that 
where the opmion is based on certam conditions to be exercised by the Judge 
under the statute that is a decision which can be either taken in appeal or re- 
view. The only other case I need refer to is the one cited by Mr. Desai, namely, 
Eshugbays Eleko v. Government of Nigeria (Officer Administering)1. In that 
case the Appeal Court held that the Ordinance laid down certain conditions 
which were questions of fact and which must exist before the’ statutory 
authority could act and therefore the Court was entitled to enquire and find 
whether those conditions did exist so as to attract the provisions of the Ordi- 
nance. In these circumstances that case in my opinion does not avail the 
appellants. 

In these circumstances, in my opinion, the proper construction of s. 4(1) (a) 
is that which has been adopted by the trial Court, namely, that the opinion of 
thé Provincial Government both in sub-s. (1) and (a) is absolute and unqua- 
lifled and a Court of law cannot enquire into the grounds or reasons which 
prompted the said authority to arrive at that opinion. It appears from the 
record that the letter of April 3, 1948, Ex. B, gave the appellants six months’ 
time to recondition the plant and on their failing to do so a notice was served 
on January 28 indicating the breach under s. 4(1)(b) and terminating the 
license on May 1, 1944, so that on failure to comply with the conditions which 
was & requisition made by the Government under s. 4(2) read with s. 4(1) the 
provisions of s. 4(1) (b) were attracted and the license was revoked under that 
part of the section. 

As regards the argument advanced on the construction of s. 4 of the 
Indian Electricity Act I have come to the conclusion that the act of the Gov- 
ernment is an executive act and the phrase ‘‘in the opinion of the Provincial 
Government” qualifies not only the words ‘‘public interest’’ but also the words 
“wilful and unreasonably prolonged default in doing anything.” It is an 
executive act and the Province of Bombay has been made under this section 
the sole judge, m the absence of a pleading to the effect that there was either 
malice or collateral purpose, and the words ‘‘opinion of the Provincial Gov- 
ernment’’ qualify and control the whole of the sub-section. 

Therefore there is no further point to be considered, but it may be stated 
that if the act of. the Provincial Government was a quasi-judicial one, then the 

proceedings would be in the nature of an application for writ of certiorari, 
namely, for the purpose of sending for the proceedings and quashing them 
not on the ground that the Government was right or Government was wrong 
in its condusion and opinion but on the ground that either the action was 
taken in excees of jurisdiction or that jurisdiction was entertained where there 
was want of jurisdiction or that the proceedings were contrary to the principles 
of natural justice. As I have pointed out above the question of the formation 
of opinion has not been challenged, and therefore even if the discretion exercis- 
ed was a judicial one no grounds have been set out to challenge that position. 

As I have stated above this is a narrow question of construction and therefore 
no further question remains to be considered, but counsel for the appellants 
emphasised that this amounted to expropriation of property of a subject and 
the Court will look upon it with disfavour. That position is not a correct 
one because where the Provincial Government revokes a license under sub-as. 
(1) of a. 4 the provisions of sa. 5 come into operation. Under sub-s. (6) revo- 
cation of license extinguishes only the rights, powers, authority, duties, and 
obligations of the licensee in favour of the purchaser and under sub. (a) the 
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effect of revocation is that from that day all the powers and liabilities of the 
licensee under this Act shall absolutely cease and determine. The Act pro- 
vides compensation in the form of valuation of lands, buildings, works, 
materials and plant at fair market price at the time of the purchase also 
faking into consideration the circumstances that they are in such a position as 
to be ready for immediate working, and to the suitability of the same for the 
purposes of the undertaking. So that, m my opinion, the license remains in 
full force as provided by s. 5(1) and that the undertaking is taken over at its 
proper value as a going concern under the proviso to s. 5(6) of the Act save 
that any extra compensation for compulsory purchase is denied and properly 
denied inasmuch as revocation is a penalty following upon a default within 
the Act. 

I have had the privilege of persuing the two judgments just delivered. For- 
reasons set out above I have come to the conclusion that the judgment of the- 
trial Court is right, that the appeal fails and should be dismissed with costa. 


Attorneys for appellant: Joshi & Co. 
Attorneys for respondent: stile & Co. 


PRIVY COUNCIL. 


Present: . 
Lord Simonds, M. R. Jagakar and Str Jokn Beaumont. 


DAN KUER v. SARLA DEVI.* 
Hindu law—Maintenance—Wife—Charge for maintenance on property allowed to kusband by: 


having notios of charge and conversant with family arrangement—Whether charge binding on 
purchaser—Transfer of Property Act (IV of 1888), Sec. 39. 

Under Hindu law the widow's right to maintenance is a right maintainable against the 
holders of the ancestral estate in virtue of their holding no less through the operation of the- 
law than if it had been created by agreement, and so-when the sale of the estate prevents its - 
being otherwise satisfied, it accompanies the property as a burden annexed to it in the hands. 
of the vendee with notice that it subsists. 

Lakshman Remchandra Jcski v. Satyabhamabai?, approved. 
Soorfa Koer v. Nath Buksk Singh? and Kuloda Prosad Chatterjes v. Jageshar Koer’, referred to. . 
Under Hindu law the obligation to pay the debts binding on the joint family takes pre-- 
oedenoea over the moral obligation to provide maintenance to the widows of the family. 
If however either of these obligations take the farm of a charge on the family property 
(created etther by agreement or a decree of the Court) it would take precedence over the other. 
Somasundram Cheti v. Unnamalat Ammal, referred to. 


partition of the joint family property between the male members, such e female member 
can sue in her own right to enforce her claim to maintenance, 
Khwaja Muhammad Khan v. Husain Begam’, followed. 

Under s. 80 of the Transfer of Property Act, 1882, (before its amendment by Act XX of” 
1929), if the property left by a Hindu husband was limited or the transfer to the purchaser 
was of all the property which was available for the payment of the maintenance to his widow, 
and if the purchaser was proved to be aware of the circumstances of the family, the transfer 
would be subject to the widow's right of maintenance. 

Bhagat Ram v. Met. Sakib Devit and Syed Abu Mahomed Barkat AH Shak v. Saraswati: 
Dast’, approved. 

The facts are set forth in the judgment. i 


* Decidéd, July 24, 1946. Appeal from 
Allahabad. 
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J. O. Cresswell K. C. and H. J. Umrigar, for the appellant. 
_- 0. 8. Rewcastle K. C. and Ralph Parikh, for the respondent. | 


M. R. Jayaxar This is an appeal from a judgment and decree of the 
High Court of Judicature at Allahabad dated March 12, 1942, which reversed 
a judgment and decree of the Court of the Additional Subordinate Judge of 
Etah dated July 31, 19385. 

The main questions to be determined in this appeal ‘are :— 

(1) Whether a registered partition award dated January 8, 1921, created 
a valid charge in favour of the respondent, Sarla Devi, on the property (the 
two villages of Quazipur and Mai) allotted to her husband Nidhan Singh; and 

(2) whether Drigpal Singh, the predeceasor in title of the appellant, Dan 
Koer, had notice (actual or constructive) of the ssid award and charge, when 
he took a usufructuary mortgage of the said two villages on the following 
day, January 9, 1921, wherein a reference was made to the said award. ` 

The pedigree of the family, so far as ít is material to the case, is as follows :— 


z Raja Lachman Singh 





The family was subject to the Mitakshara law of the Benares school. It had 
considerable property. After the death in 1911 of Kanhaiya, Nidhan Singh 
-and his three brothers effected about 1912 a partition of their joint family pro- 
perty and separated. After the partition, Nidhan Singh, without any lawful 
family necessity, Improperly contracted debta, He became a spendthrift. His 
wife the respondent, who is a purdanashin lady, objected, on behalf of herself 
-and her two minor sons, to this extravagant behaviour of her husband. She 
therefore congulted Drigpal Singh (who was related to the family and was a 
well-wisher), and also her brothers-n-law, about securing a partition between 
her husband and two sons. The object was to save some of the joint family 
property from liability to satisfy the debts of Nidhan Singh and to safeguard 
the interests of her sons and of herself. Drigpal Singh, she affirms, 
-advised a partition and told her he would get her a maintenance allowance of 
“Re, 75 per month set apart for her in the partition deed. Five arbitrators, 
including the three brothers of Nidhan Singh, made a partition award dated 
-Jaruary 8, 1921. By it, Nidhan Singh was allotted the two villages mentioned 
above, and the shares of the two minor sons were separated from the share of 

. Nidhan Singh. The relevant part of the award, the construction and the 
legal effect of which are involved in this appeal, is in the following terms :— 
“ We allot the property mentioned in List A specified below, to Kunwar Nidban Singh, which 
‘shall remain in his possession subject to a charge for the maintenance of Mst. Sarla Devi (the 
respondent); and if she ever falls out with Kunwar Nidhan Singh and they cease to live together, 
the charge for maintenance thereon will be at the rate of Rs. 75 a month, the atnount fired 

” by us.” 
‘“- On the following day, January 9, 1921, Nidhan Singh borrowed Rs. 40,000 
‘from Drigpal Smgh, onthe security of the said two villages, and.executed a 
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usufructuary mortgage deed, in which the property was expressed to be free 
from all liabilities, and the arbitration award was expressly mentioned. On 
August 5, 1921, Nidhan Singh sold the mortgaged villages to Drigpal Singh 
for Rs. 30,000. In or about 1923, the Court appointed the respondent the 
guardian of her minor sons. About 1925, Drigpal Singh died, leaving him 
surviving his third wife, the appellant. About 1928, Nidhan Singh died, 
leaving him surviving a widow, the respondent, and two sons. 

On January 9, 1938, the respendent filed the present suit in the Court of 
the Additional Subordinate Judge of Etah against the appellant. In her 
plaint, after setting out the facts stated above, she alleged that the property 
was given to Nidhan Singh charged with her maintenance, and, that after the 
award Nidhan Singh had mortgaged the property to Drigpal Singh and then 
sold it to him. Drigpal Singh took the property subject to the maintenance 
charge, and on his death the appellant succeeded to the property subject to 
the same charge, but, in spite of repeated demands, the appellant had refused 
to pay the maintenance, with the result that a suit had to be brought for the 
recovery of Rs. 10,800, the amount of maintenance for twelve years from 
January 8, 1921 (the date of the award), to the date of the suit. She prayetl 
that a decree might be passed in her favour. 

On March 20, 1933, the appellant filed a written statement stating, among 
other things, that no charge had been created as alleged in the plaint, that 
at the time of the mortgage and sale Drigpal Singh had no notice of the parti- 
tion or arbitration award; that he had taken the property on the understand- 
ing that it was free from all liabilities; that the charge for the maintenance 
allowance was mentioned in the award deed as the result of a conspiracy and 
fraud committed against Drigpal Singh, in which the respondent, the members 
of the family and their servants had joined, and that the respondent was not 
entitled to any maintenance either during the period when her husband was 
alive or thereafter. 

The learned Additional Subordinate Judge raised certain issues, including 
the two questions mentioned above, and, after recording oral and documentary 
evidence, he held on the first of the said two questions that, the award was 
valid in other respects but the portion thereof relating to the maintenance 
of the respondent was invalid and unenforceable; the respondent was not a 
party to the reference to arbitration, and the arbitrators had no power to 
adjudicate on her right of maintenance and make it a charge on the property ; 
a trick had been played on Drigpal Singh by making the said provision in 
the award out of the property mortgaged to him. He further held that the 
charge was a conditional one, that such a charge could be conditionally 
ereated, the condition being that she should fall out with her husband and 
they should cease to live together. On the second of the said questions he 
held that Drigpal Singh was not eware of the maintenance charge on the 
mortgaged property, that it had not been brought to his notice, it was entered 
surreptitiously in the award behind his back with some ulterior motive, there 
was an active concealment of the charge from him and he, having purchased 
the property for a good consideration without notice of the charge, took the 
property free from it. On these grounds he dismissed the suit with costs. A 
decree dated July 31, 1935, was accordingly drawn up. 

From this decree the respondent appealed to the High Court of Judicature 
at Allahabad. On March 12, 1942, the High Court (Allsop and Verma JJ.) 
delivered Judgment. They held that upon a proper construction of the award 
a charge had bean created by it from the time of partition, that the charge 
was not conditional and there was no question of any condition having to be 
satisfied. They further held that the award definitely mentioned the charge 
and was also mentioned in the mortgage deed, and Drigpal Singh had been 
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conversant with the whole arrangement, that he had not been deceived about 
the conditions of the partition, and that the appellant, as the representative 
-in interest of Drigpal Singh, could not avoid the consequences of the charge 
on the allegation that Drigpal Singh was a transferee without notice of the 
charge, and that he was in no better position when he later bought the property. 
They therofore allowed the appeal and decreed the suit with costs in both 
Courts. .A decree dated May 12, 1942, was accordingly drawn up. 

From this decree the appellant has appealed to His Majesty in Council. 

On the two main questions set out above, their Lordships feel no diffculty in 
agreeing with the conclusions which the High Court has arrived at. On the 
first of the said two questions, viz. whether the award created a valid charge 
in favour of the respondent on the property (the two villages of Quaszipur 
and Mai) allotted to Nidhan Singh, the terms of the award clearly charged 
the property allotted to Nidhan Singh. Nothing could be clearer than the 
words in the award: ‘‘We allot the property mentioned in List A specified 
below to Kunwar Nidhan Singh, which shall remain in his posseasion subject 
to a charge for maintenance of Musammat Sarla Devi’’. 
` On the second question, whether Drigpal Singh, the predecessor in title of 
the appellant, had notice of the said award and charge when he took the mort- 
gage on the following day, the circumstances which led to the award are 
mentioned in it. From them and the other evidence in the case, it clearly 
appears, as the High Court-judgment pdints out, that after the partition, 
Nidhan Singh led a life of great extravagance and got involved in’ debt. The 
result was that the respondent sought the assistance of his brothers and other 
well-wishers of the family (including Drigpal Singh) and obtained the parti- 
tion between him and her two sons, who were minors at the time. The arbitra- 
tion award was drawn up, signed and registered on January 8, 1921. The 
arbtiratora who made the award were no strangers but were the three brothers 
of Nidhan Singh and two other gentlemen apparently well known to the 
family, the last of whom was a Deputy Collestor. The arbitrators say in the 
award that they had been approached by the respondent to effect the parti- 
tion because of her ‘husband’s extravagance and that they thought it proper 
to accede to her request in spite of her htisband’s objection, because the latter 
had admitted that he could not act cautiously m spending money and because 
they knew from personal knowledge and enquiries that he had been extremely 
extravagant, The result was that they allotted the property to Nidhan Singh 
and other property to the minor sons and they charged the property allotted 
to the husband with the maintenance of the respondent. On the next day, 
January 9, Nidhan Singh executed a deed of usufructuary mortgage of the 
whole property allotted to him in favour of Drigpal Singh and the deed was 
registered on January 10, and on August 3, 1921, he sold the equity of 
redemption to Drigpal Singh. This is the substance of the story evidenced by 
the award and other evidence. 

It is clear to their Lordships from these circumstances, and also the evidence 
of Todar Singh, the general attorney of Drigpal Singh, and the main evi- 
dence produced on behalf of the appellant, that Drigpal Singh figured in the 
transaction from the beginning, being regarded as one of the well-wishers of 
the family, and`that he knew full well what was happening. Todar Singh had 
to admit, in spite of his strong leaning im the appellant’s favour, that the reg- 
pondent requested Drigpal Singh to agree to advance a loan to Nidhan Singh 

as the latter was heavily indebted. Drigpal Singh’s wife supported her 
pega: Nidhan Singh’s wife then pressed him, adding that her children 
were going to be ruined. Thereupon Drigpal Singh said he would look into 
the. papers and then give a definite reply. Drigpal Singh came out and had a 
talk with Nidhan Singh and others on the proposal of advancing,a loan. 
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Nidhan Singh and others requested him to take a usufructuary mortgage of 
the property, and Drigpal Singh agreed. Gopi Chand, the general attorney of 
Nidhan Singh, showed pdpers to Drigpal Singh then and there. Nidhan ` 
Singh and all those who were present there had informed Drigpal Singh that 
a* partition between Nidhan Singh and his sons had already taken place and 
that the villages sought to be mortgaged were allotted to the share of Nidhan 
Singh. This is a clear statement of what happened, drawn out of the mouth 
of a partisan witness in favour of the appellant. This is apart from the cir- 
cumstance that the effect of the partifion and the charge are expressly men- 
tioned in clear terms in the award and in the deed of mortgage which 
Drigpal Singh took on the very next day after the award. Similarly, the 
sale deed, which followed a few days later, also states that the property which 
was the subject matter of the sale was allotted to the share of the mortgagor 
under the arbitration award dated and registered on January 8, 1921. It is 
further to be noted that the mortgage amount of Rs. 40,000 was not paid into 
the hands of Nidhan Singh but was, under covenant 1 of the mortgage deed, 
to remain with the mortgagee for payment to the creditors and for meeting 
other necessities, which fact clearly supports the conclusion that Drigpal 
Singh was on terms of trust and confidence with the family, including the 
respondent, who was a purdanashin lady. It is true that in covenant 3 of the 
mortgage deed the property was conveyed free from all liabilities. That clause 
appears to be a distant imitation of the covenants usually found in an English 
mortgage, but it is clear that the formal and general nature of this clause 
cannot override the conclusion suggested by the other terms of the mortgage 
and the facts in evidence in this case. Their Lordships have therefore no 
diffculty in coming to the conclusion, as the High Court has done, that Drigpal 
Singh was conversant with the whole arrangement leading to the partition 
award and the charge on the property. In this view of the case it would seem 
unnecessary to go into the question argued before their Lordships about con- 
structive notice or the effect of registration arising under the provisions of 
s. 3 of the Transfer of Property Act. 

An argument was addressed to their Lordships based upon the fact that s. 39 
of the Transfer of Property Act which was in operation in 1921, the year of 
the award, mortgage and sale, was different in terms from the present section 
introduced by the Amending Act of 1929. Under the unamended section, it 
is argued, the transferee must be proved to have had notice of the mtention 
of defeating the right to receive maintenance and mere notice of the right to 
receive maintenance would not be enough. But in this connection two circum- 
stances have to be noted: (1) that the amended section under which notice 
of the right to receive maintenance would be enough was in operation at the 
date of the suit, January 9, 1938; and (2) assuming that the present case is 
governed by the unamended section, it has been held by the High Courts in 
India, im cases arising under that section, that if the property left by the 
husband was limited or the transfer to the purchaser was of all the propetty 
which was available for the payment of the maintenance, and if the purchaser 
was proved to be aware of the circumstances of the family, the transfer would 
be subject to the widow’s right of maintenance. (See Bhagat Ram v. Mst. 
Sahib Devt! and Syed Abu Mahomed v. Saraswats Dass?.) In the later case, the 
intention to defeat the widow’s right of maintenance, which the unamended 
s. 39 of the Transfer of Property Act requires to be proved, was gathered from 
the fact that all the property available for satisfying the maintenance claim 
of the widow (excepting a small hut) had been transferred to the purchaser. 

From the perusal of the material documents, it is clear that in the present 
case the two properties which were made the subject matter of the charge by 
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the award were the identical properties which were the subject matter of the 
mortgage and the later sale deed. This will appear clearly on a comparison 
‘ of the details of the property mentioned in List A to the award and the 
details of property annexed to the mortgage deed, and mentioned in the body 
of the sale deed. The mortgage and the sale therefore related to all the 
property which was available for the payment of mamtenance, and if the 

purchaser was aware of this fact and of the circumstances of the family, it 
would be fair to hold that the transfer would be subject to the widow’ s right 
of msintenanee. .- 

Their Lordships’ attention was invited to the case of Lakshman Ramchandra 
Jöshi v. Satyabkamabat,’ and on the authority of that ruling it was argued 
that the debts which were paid out of the mortgage amount and the proceeds of 
the said sale, being the debts of the family legally recoverable from the father’s 
share, the purchaser for value would not be bound by the widow’s claim for 
maintenance. In this connection it is to be noted, however, that, as pointed out 
by Weatropp O.J. (p. 497), the decree for maintenance im the ease before him 
was a personal decree against the person liable for the maintenance, and not 
against the ancestral estate, nor was any charge created on the family property. 
Another circumstance was that the money paid by the purchaser m that case 
was utilised for satisfying the claim of the widow under the maintenance decree 
and the costa of the suit payable to her. The case is therefore distinguishable 
from the present one. But, apart from this circumstance, the judgment of, 
West J. whose dissertations on Hindu law must always command great esteem, 
contains an exposition of the law on this point, and the case is therefore rightly 
regarded as a leading authority on the question. In the course of his judgment 
(pp. 506, 517) that learned Judge quotes with approval the remarks of Phear J. 
in the case of Srimati Bhagabati v. Kanadal Mitter? (p. 228) that 

“ As against one-who has taken the property as heir, the widow has a right to have a proper 
sum for her maintenance ascertained, and made a charge on the property in his hands. She may 
also, doubtless, follow the property for this purpose into the hands of anyone who takes it ss a 
volunteer, or with notice of her having set up a claim for maintenance against the heir ” and that 
. “when the property passes into the bands of a bona fide purchaser without notice it cannot be 

affected by anything short of an already existing proprietary right ; it cannot be subject to that 
which is not already a speciflc charge or whioh does not contain all the elements neocseary for ita 
ripening into & specific charge ” ...(p. 495) “ what was purchased with knowledge of a right which 
would thus be prejudiced Je Hable to her claim from the first.” ateielet es 
To explain the necessity of the widow making her maintenance a charge on the 
family property, it was stated that (p. 494) 

H In the case of a widow of an ordinary co-parcener, as against the surviving members of the 
joint family, Aer claim being’ strictly limited to maintenance only, regulited by the circumstances 
of the joint family, it appears that, although she may have her maintenance made a charge on the - 
property, yet, if shio ahonld-tefraln from that comtse, sho:leavés $o thio c0- parodnera an unitate? 
estate to deal with at their discretion... 


The principle of this rule was stated in the following words (p. 495): L 


against the halders of the ancestral estate In virtue of their holding no legs through the operation 
of the law than if it had been created by agreement, and so when the sale prevents its being 
otherwise satisfied, it accompanies the property as a burden annexed to it In the hands of a 
vendee with notice that ft subsists...” ; 
Their Lordships are in complete agreement with this view of the law. 

The other case of Soorja Koer v. Nath Bukshk Singh,® to which their Lord- 
ships’ attention was invited, was likewise a case where a decree for maintenance 
was a mere personal decree, no charge was created on the property (p. 103) and- 
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farther the purchaser purchased the property at an auction sale in execution 
of the widow’s decree for maintenance and the purchase money was utilised for 
providing maintenance to her. 

The true rule of Hindu Jaw in such matters would appear to be as follows :— 

-Two obligations confront a joint Hindu family. (1) The obligation to pay 
the debts (for instance, of the father) binding on the family; and (2) the moral 
obligation to provide maintenance to the widows of the family. The latter obli- 
gation would, under certain circumstances, ripen into a legal obligation, as, for 
instance, when a charge is created on specific property of the family either by 
agreement or a decree of the Court; that, so long as neither of these two obli- 
gations has taken the form of a charge on the family property, the obligation to 
pay the binding debts will have precedence (as, for instance, in the course of the 
administration of the estate) over mere claims of a female member’s main- 
tenance; but, if either of these two obligations assumes the shape of a charge, it 
would take precedence over the other. This rule of Hindu law is thus in accord 
with the principle underlying s. 89 of the Transfer of Property Act. (See 
Somasundaram Ohstty v. Unnamalat Ammal'). 

The present case is in the line of cases of which Kuloda Prosad Chatterjee v. 
Jageskar Koer? is a good illustration, the only difference being that in that case 
the charge was created by a compromise decree in favour of the widow. It was 
also a case under the unamended s. 89 of the Transfer of Property Act. The 
properties were later transferred by mortgage by the party affected by the 
charge. The widow proceeded in execution of the maintenance decree for main- 
tenance money due subsequently to the transfer. It was argued that, having 
regard to the provisions of s. 89 of the Transfer of Property Act as it stood 
then, the charge created in favour of the widow under the previous compromise 
decree could not affect the interest of the purchasers because they were porsona 
who took the property without notice of the right of maintenance in the widow. 
It was held that, apart from s. 89, the decree created a charge on the property 
for the maintenance of the widow; the purchaser subsequently took a mortgage 
of the property from the party against whom the decree was passed. He is, 
therefore, bound in the same manner as the mortgagor was bound by it. The 
decision was also rested on another ground that the plaintiffs could hardly be 
said to be transferees without notice of the right of maintenance in the widow 
because it did not appear that before they took the mortgage they made any 
enquiry as to the right of the widow or whether any charge existed upor the 
property in question. 

It was further argued that the widow, being a stranger to the contract em- 
bodied in the award, cannot sue to enfores it; but it is too late, in their Lord- 
ships’ opinion, to doubt the rule which has prevailed in India that where a com- 
tract is intended to secure a benefit to a third party as a beneficiary under a 
family arrangement, he may sue in his own right to enforce it. Thig seems to 
be the principle underlying the decision of this Board in Khwaja Muhammad 
Khan v. Husaini BegamS. In that case, their Lordships declined to apply the 
common law doctrine laid down in Tweddle v. Atkinson* to agreements and 
arrangements entered into in connection with marriages amongst communities in 
India like Muslims. This ruling has since been followed in India m many cases, 
where provision is made for the maintenance of the female members of a Hindu 
family on a partition of the joint family property between the male members. 

Their Lordships agree with the decision of the High Court that on a proper 
interpretation of the terms of the award the charge was created from the date 
of the award: The reference to the exact rate of maintenance, viz. Rs. 75 per 
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‘come into operation only after the husband and wife had ceased to live together. 
part of the clause, therefore, would be operative only after that event had 

happened, though the charge itself would commence to operate from the date 
of the award. The charge was not, therefore, conditional upon the widow living 
apart from her husband. p 

Their Lordships likewise agree with the conclusion of the High Court that 
there is no reliable evidence to support the contention that there was a conspiracy 
-to defraud Drigpal Singh, and that the evidence produced is of very little value. 
Three of the arbitrators, as is stated above, were the brothers of the husband, 
and another arbitrator was a person occupying the responsible position of a De- 
puty Collector. 
- As regards the period for which the maintenance allowance was due, both 
Courts agree in finding that the respondent lived with her husband till the time 
of his death in 1928 and that she received her maintenance till that period, 
though it is not clear, as the High Court judgment points out, whether .such 
maintenance was not paid from the property of the minor sons. Having regard 
.to the fact, however, that she received her maintenance up to that date and that 
she brought the suit long after the death of the husband, their Lordships think 
it would be inequitable to decree maintenance to her for the entire period be- 
ginning with the date of the award. The plaintiff did not prove her case that 
she lived apart from her husband. On the contrary, the evidence shows that 
-she lived with her husband and was not without receiving her maintenance, The 
decision of the High Court does not decide this point. It will, therefore, be neces- 
sary to send the case back to the High Court for the purpose of determining from 
what date after her husband’s death she is entitled to maintenance, and at what 
rate. In considering this question the Court may have regard to the fact that 
the arbitrators, who apparently knew the circumstances of the family, its needs 
and requirements and also the value of its assets, fixed Rs. 75 per month as pro- 
per maintenance. ' 
. Subject to what is stated above, their Lordships are of opinion that the deci- 
sion of the High Court is correct, and they will humbly advise His Majesty that 
this appeal be dismissed. The appellant must pay two-thirds of the respon- ` 
Gent? a costa of this appeal. 
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°M. R. Javaan, These are two consolidated appeals from a judgment 
and two decrees of the High Court of Judicature at Patna, dated May 9, 1939, 
coufirming a judgment and two decrees of the Subordinate Judge of Gaya, dated 
June 5, 1934. 

The family with which this litigation is concerned is governed by the Benares 
school of the Mitakshara school of Hindu law. It consists of two branches 
which have been settled for many years at Rusi and Kaira respectively. The 
annexed pedigree of the family is taken from one which was proved to the satis- 
faction of the trial Court and was undisputed in the High Court. 


BHAKFTAUR Soros. 








Parmesar. 
SBisbohath. Bukk. 
Tirtleni. Ram Prasad. i 
Inder brass 
Jagatpatt. Kailashpati. Devi d. 
f n harajat Bia Prisad Singh 
Sri Kishan a J bem Kis Tikat). 
(d. 29.7.72). (d oe a. 5.7.72). first suit). 
Ram Kewal 
(a. Jan. 1918.) 
Respondent No. 20 Dhandnukdhari 
in ppost No: 38). (d. 19.0.28). 
: j 
(Defendant No. 8 (Defendant No. 9 in 
in first 
No. 28 without issue on 
in Appeal No. 88). 7-80-30 and her name 
Sarabjit removed from record). 
(Plaintiff in second 
suit) 
Mahabir =~ B 
(à 21.86.04). (a. 18. 9.25). 
a 8.2.99). 
Ramdulart 
(Proposita) 
(b. 11-10-94., 
d. 3.6.95). 


The only question in these appeals is whether Sarabjit (a near cognate or 
bandhu) or Sia Prasad Singh (a more remote agnate or gotraja) was entitled 
to the property left by Ram Dulari Koer. Both Courts in India have held that 
Sia Prasad Singh was so entitled. ; 

The facts, out of which these appeals arise, briefly stated, are as follows :— 

Jagatpati and Kailashpati were joint. They had a married sister Inderjit 
Koer. The two brothers died, and in December, 1863, Jagatpati’s branch was 
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represented by three sons, Sri Kishun, Bachu and Jugal Kishore, while Kailash- 
pati’s branch was represented by a son, Ram Racchiya. On December 9, 1868, 
by two Pattas, Inderjit Koer made a grant to Bachu of an estate consisting of 
a number of villages, hereinafter referred to as the Lakhaipur Hstate. Bachu, 
at the time, was joint with his two brothers and Ram Racchiya. A separation 
between them took place on December 31, 1864. It was the appellant’s case in 
the trial Court that the grant of the Lakhaipur Estate was made to Bachu or 
behalf of himself and his two brothers. The trial Court held that it belonged to. 
Bachu alone, and this decision is not now disputed. 

In July, 1872, Jugal Kishore and Sri Kishun died. In September, 1873, 
Bachu dedicated six villages out of the Lakhaipur Estate to a temple establish- 
ed by him. In 1874 Bachu died and was succeeded by Mahabir, his only son. 
Mahabir came to an agreement, with Anandi Koer, widow of Jugal Kishore, who 
claimed that her husband had been joint with Bachu. By the said agreement 
she relinquished her estate in Bachu’s favour in consideration of a maintenance 
grant. Bacha aso came to terms with Ram Kewal Koer, a daughter of Sri 
Kishn, who had filed a suit against him and her sister Raj Kishori, claiming 
certain property, on the footing that her father had been separated from his 
two brothers. 

Under the terms arrived at with Ram Kewal Koer, Mahabir transferred cer- 
tain villages to her in full satisfaction of her claim. Mahabir also alienated six 
villages out of the Lakhaipur Estate to the temple. He died on June 21, 1894, 
leaving two widows, Bhagwat Koer and Rupkali Koer. On October 11, 1894, 
. Rupkali gave birth to a daughter, Ramdulari Koer, who died on June 8, 1895. 


At the time of his death, Mahabir was possessed of the Lakhaipur Hetate (leas 
the villages alienated by his father and himself as stated above). He also pos- 
semed other properties. Mahabir left a will dated September 26, 1898, ne ed 
whereof was obtained by ‘his widows on January 5, 1895. The material provi- 
gionsof the will are set forth in a judgment of this Board, reported in Law Re- 
ports 46 Indian Appeals, 259 at 265. The true date of that will is now admitted 
to be September 26, 1898, and not December 20, 1894. 

In the Privy Council judgment the following passages oocur :— 

“ By para. 1 the testator, after reciting that he had then no male issue but had two wives 
living, directed that if any chid should be born of either wife, or if children should be born of 
both wives, they should after his death become possessors of all his movable and immovable 
properties, whether ancestral or self-acquired, whereby the name and reputetion of his ancestors 
might be perpetuated and the religious merit of his family might be preserved. By pare. 2 he 
directed that if at the time of his death his children should be minors his wives successively should 
act as their guardians and manage the estate. 

. “ The third and fourth paragraphs of the will are in the following terms : 

“8. If there be no son born of either of my wives and only (a) daughter be born, in such 
a case also the management af the reaset shell be conducted by either the senior or the junior wife 
whoever may be existing and her (the daughter's) guardianship and training and education 
shall be conducted as provided in paragraph 2. She will have the daughter married in a good 
family as is the custom in my family. My wives up to tho terms of ‘their respective lives shall 
remain proprictresses and possessors as provided in paragraph 2. After the death of both of them, 


“4%. If by the will of Providence no male or female child be born to me, in ‘that cese, both. 
my wives, one after another as provided in paragraph 2, shall remain, in concord, proprietors 
and managers and perpetuate the name and reputation of the family up to the terms of their 
lives. I aleo authorise my wives that, if both of them exist, they in concurrence, or if either 
of them die, the surviving wife alone, shall select according to her choice some worthy boy from 
my family or the families of my relatives and adopt him, who shall remain obedient and dutiful 
as @ son up to the terms of the lives af my wives; and the said adopted son after the death of 
P ETO al ee eee ee OPTAT es ee eave ne eee eee 
ee ee ee s 
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Rupkali died on February 8, 1899; thereafter Bhagwat Koer was in sole pos- 
session of the property left by her husband. From March 7, 1900, to September 
14, 1925, she purported to make certain alienations. These have all been held 
to be void in the present litigation, and no dispute was raised before their Lord- 
ships with reference to this question. ; 

On February 13, 1986, Bhagwat Koer purported to adopt Raghava Surendra 
‘Sahi, who was the first defendant in this case. In 1907 Dhanukdhari, the father 
of defendants Nos. 8 and 9, filed three suits challenging the adoption made by 
Bhagwat Koer and laying claim to the property left by Mahabir and to certain 
other property as the property of Jugal Kishore. The three suits gave rise to 
the Privy Council appeal above referred to. By a judgment delivered therein 
on June 80, 1919, it was held, inter alia: 

(1) That the adoption was invalid. 

(2) That, on the true construction of Mahabir’s will and in the events which happened, 
the estato was given to the testator’s widows successively for life and, after the death of the 
survivor, to Ramdulari, so that Ramdulari became entitled at birth to a reversionary estate 
under section 106 of the Indian Succession Act, corresponding to s. 119 of the later Succession 
Act of 1935 which governs the case. 

(8) That Denukdhari was not entitled to any of the property he claimed: because, as 
regards the property left by Mahabir, he had not adduced evidence proving his claim to be entitled 
to Ramdularl’s estate: and as regards the property left by Jugal Kishore, because Anandi 
Koer had relinquished her estate in favour of Mahabir. In September, 1928, Dhannkdharl died, 
-an September, 18 1925, Bhagwat Koer died. The question then arose who was the reversionary 
heir to the estate to which Ramdulari hed become entitled under the terms of Mahabir’s will. — 

With reference to this question two suita were filed in the Court of the Sub- 
ordinate Judge at Gaya. Suit No. 26 of 1930, afterwards suit No. 88 of 1932, 
was filed on May 27, 1980, by Sia Prasad and others against Raghava Surendra 
Sahi, the adopted son, Sarabjit and others, claiming the property left by Maha- 
bir and challenging the alienations made by Bhagwat Koer. A few months later, 
‘on July 6, 1930, Sarabjit and another filed suit No. 30 of 1930 in the same Court, 
against Sia Prasad and others, claiming, inter alta, to be similarly entitled. These 
are the two suits giving rise to the present consolidated appeals. Three other 
suits were filed in the same Court by the aliences of Bhagwat Koer, claiming the 
properties the subject of such alienations. 

Both Sia Prasad and Sarabjit died during the hearing of the above suits and 
‘their personal representatives were brought on the respective records. 

On June 5, 1934, the Subordinate Judge, after taking evidence, oral and docu- 
mentary, by a judgment of that date decided all the five suita. In the course of 
his judgment he held that the alienations made by Bhagwat Koer of her hus- 
‘band’s property were invalid and that on Ram Dulari’s death Rupkali inherit- 
-ed the vested remainder of which Ramdulari was the owner, and after Rupkali’s 
-death the same passed to Bhagwat Koer as Ramdulari’s heir. He further held 
that, according to the rules of Hindu law, on Bhagwat Koer’s death the property 
would revert to the heir of Mahabir as father of Ramdulari, that Sia Prasad was 
a gotraja sapinda (agnate) of Mahabir, and Sarabjit was a bhinnagotra sapinda 
(cognate) ; that Sia Prasad came within seven degrees of agnatic relationship, 
and Sarabjit within five degrees of cognatic relationship, but, as an agnate would 
exclude a cognate, Sia Prasad would be the preferential heir. 

Appeals to the High Court at Patna Were filed in each of the five suits, and 
were heard together by Wort and Agarwala JJ., who, by concurring judgments 
-dated May 9, 1939, dismissed all the five suits and passed decrees accordingly. 

After discussing subsidiary questions which are not material in this appeal, 
Wort J . held, as regards the claim of the present appellants, that the arguments 
‘on which it was based hed always been rejected, that the authorities were en- 
tirely against them, that the arguments were supported neither by authority 
nor by authoritative textbooks, which were unanimous in holding that sapinda- 
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ship in cases like the present, and in the case of succeasion to males, depended 
entirely upon the same principlea. Agarwala J. held, in his concurrent judg- 
ment, that after considering the various texts and decided cases and the com- 
ments of Sanskrit scholars and jurists, as also judicial dicta, he had no hesitation 
in rejecting the contention that Sarabjit was to be preferred to Sia Prasad es 
an heir to Mahabir. He added that, even if the texts and commentaries were 
capable of being construed in the sense of this contention, he would hesitate to 
adopt that construction as it would undoubtedly have the effect of upsetting 
titles long founded on the contrary view. 

The appeals were accordingly dismissed and decrees drawn up. 

Two sets of appellants who represented the interesta of Sarabjit, being dis- 
satisfled with the two decrees of the High Court giving preference to Sia Prasad, 
severally appealed to His Majesty in Council and the two appeals were consoli- 
dated by order of the High Court. - 

The question in this case is whether the claim of a remote agnate is to be pre- 
ferred to that of a less remote aognate. The parties are agreed and it is clear 
that in the case of a maiden the heirs to her stridhan are, first, her uterine 
brothers, secondly, her mother, and, thirdly, her father. It was contended for 
Sia Prasad that, after this order, the heir to the deceased maiden’s stridhan is 
the same as the heir to her father’s property. The contrary view suggested on 
behalf of Sarabjit was that the next heir to her stridhan is not the father’s heir 
but his nearest relation by blood. In support of this contention, reliance was 
placed upon the following texts repeated in the argument before their Lord- 
ships, Vix. : 

(1) Manu o6. 9, v. 187. 
(2) A text of Baudhayana quoted in the Mitakshara c. II, s. XI, pla, 32. 

- (8) Viramitrodaya’s comments on the Mitakshara referring to Baudha- 

yane’s text. 

(4) Mitakshara, c. II, 2 XI (Colebrooke’s translation, p. 868). 
(5) Yajnavalkya’s text, c. 2, vv. 135, 186, quoted in Mitakshara, c. TI, s. I, 

pla. 2, (Colebrooke’s translation, p. 324). 

As these authorities have been considered in the course of this judgment, it is 
unnecessary to make separate comments on them. 

It cannot be disputed that, taking the term sapinda in a wider sense, both 
claimants, Sarabjit and Sia Prasad, are within the degrees of relationship from 
a common ancestor within which sapindaship is recognised, viz. up to the fifth 
degree on the mother’s side in the mother’s line, and up to the seventh degree on 
the father’s side in the father’s line, after which aapindaship, according to well- 
accepted canons, ceases (see Ramchandra Martand Waikar v, Vinayak Venkatesh 
Kothekar'). It is therefore urged for the appellants that, both claimants being 
sapindas within heritable degrees, no distinction could be made between them 
with referemce to the succession to stridhan, and the nearer among them shopld 
ba preferred to the remoter one. But, admitting the force of this argument, the 
distinction has to be borne in mind (which the Mitakshara and Viramitrodaya 
both accept, as is shown in the course of this judgment) between a bhinnagotra 
sapinda (connected through a female relation and otherwise called a bandhu in 
the Mitakshara) and a sagotra sapinda (connected through male relations and 
therefore bearing the same gotra as the last owner). 

As pointed out in the judgments of the Courts below, no special rules relate 
to the succeasion to a maiden’s property beyond the heirs specially enumerated 
in the several texts and such succession is governed by the rules which relate 
to the succession of a woman married in an unapproved form (Dwarka Nath Roy 
v. Sarat Chandra Singh Roy®), the reason apparently being that in both cases 


1 (1914) L. R. 41 L A. 290, 7 2 (1911) I. L. R. 39 Cal. 319, 326, 383. 
s. c. 16 Bom. L. R. 868. 
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the woman is free from the patria potestas of the husband, in one case because 
she is unmarried, and, in the other, owing to the inferior form of marriage, in 
which the husband’s dominion over her is not as complete as in the case of marri- 
ages in the so-called approved forma. 

sis the parties belong to the Mitakshara school, it will be necessary to consi- 
der what the position of the Mitakshara is with reference to this question, and 
then to find out whether and how far the views of the Mitakshara have been 
varied or modified by later commentators, liké the Viramitrodaya, which are 
regarded as authorities in the Benares school. 

The text on which the Mitakshara bases its commentary is that of Yajnavalkya, 
c. II, v. 145: the Sanskrit text is to be found in Mandlik’s Hindu Law, Yajna- 
valkya Smriti, section, p. 189. Its tranalation, which is at p. 224 is as follows :— 

“ The property ofa childless woman married in the Brahma or any other (of the four approved 
forma of) marriage goes to the husband; in the remaining (four forms of marriage) it goes to the 
parents ; but if she leave issue it goes to her daughters.” 

The further line of heirs is not mentioned in this text of Yajnavalkya but is 
elaborated in the commentary of the Mitakshara on this text in e. TI, s. XI, pla. 
8 and following (Colebrooke’s translation, p. 367 and following), which ig as 
follows: (portions not material in the present case have been omitted in this 
quotation). 

“(8) A woman's property has been thus described. (The author next propounds the 
distribution of it): ‘ Her kinsmen take it, if she die without issue.’ 

“(9) Ifa woman die “ without issue’; that is, leaving no progeny ; (the progeny is here 
described) the women’s property, as above described, shall be taken by her kinsmen, namely, 
her husband and the rest, as will be (forthwith) explained. 

“ (10) The kinsmen have been declared generally to be competent to succeed to a woman's 
property. (The author now distinguishes different heirs according to the diversity of the marriage 
ceremonies). ‘The property of a childless woman, married in the forms (designated as approved) 
goes to her husband; but, if she leave progeny, it will go to her (daughter's) daughters: and, 
in otber forms of marriage (designated as unapproved) it goes to her father (and mother) on 
failure of her own issue.’ 

“(11) Of a woman dying without issue as before stated, and who had become a wife by 
any of the four modes of marriage (designated as approved) the (whole) property, as before 
described, belongs in the first place to her husband. On failure of him, it goes to his nearest 
(tat pratygsanna) kinamen (sapindas). (Colebrooke’s addition ‘allied by funeral oblations' 
has no basis in the original.) But, in the other forms of marriage (unapproved) the property of a 
childless woman goes to her parents, that is, to her father and mother. The succession devolves 
first (the reason has been before explained) on the mother and then on the father. On failure 
of them, their next of kin (tat pratyfsanna) take the succession.” 

Then follows the Viramitrodaya, which is undoubtedly regarded as one of the 
most important commentaries on the Mitakshara (see Ramchandra Martand 
Wasikar v. Vinayak Venkatesh Kothekar) and as a treatise of high authority at 
Benares and receivable as an exposition of what might have been left doubtful 
by the Mitakshara and declaratory of the law of the Benares school (See 
Girdhari Lall Roy v. The Bengal Government'.) It will therefore be useful to 
find out what light it throws on the views of the Mitakshara on this question. 
The Viramitrodaya observes (ce. V, p. 2, pla. 9, G. Sarkar’s edition, Sanskrit 
text, p. 97, translation, pp. 240, 241): 

“ The property of a childless woman married in the Brahma or the like form of marriage 
(approved form) belongs to her husband, and, on failure of him, to the husband’s nearest relations. 
Por, [Ae meee to`lhe.orener being debarred by the:kusband; preferenca ought t0.De given ire nent 
to the husband. 

“ But if a woman be married * in other forms of marriage ’, Le. in the Asura or the Hke, it 
goes to her father.. amongst them also it goes to the mother in the first instance, and after her 
to the father, according to the principle set forth while explaining the term ‘ parents’ (pitarau) 
in the text of Yajnavalkya ‘the wife and the daughter also, the parents, ete.’. There being no 
other (ext against the application of that principle to the present case. * 

1 (1868) 12 M. I. A. 448. 
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“ Besides tt is expressly declared that the father inherits the property ofá maiden on failure 
of the mother, so the same order is proper in this case also. Thus Baudhayana declares—Tho 
wealth of a deceased maiden let the uterine brothers themselves take; on failure of them it shall 
belong to the mother; in her default, to the father’. On failure of the mother and the father, 
it goes to their ne arest relations (tat praty sanna).” 

(For a discussion of this text in relation to the doctrines of the Mitakshas‘a, 
seo Tukaram v. Narayan Ramchandra'.) 


It is clear from these passages that, so far from advocating a different view, 


the Viramitrodaya and also Baudhayana are in complete accord with the Mitak- - 


shara view that: 

(1) It is the husband’s heirs or the father’s heirs as the case may be (and 
not the maiden’s) who succeed. 

(2) Such heirs will be those who are ‘‘their nearest relations” (tat pratya- 
ganna), the same expression as the Mitakshara has employed in the same con- 
text. 


‘It is significant that in the course of the discussion in which it prefers the 
mother to the father, the Viramitrodaya relies upon the same text of Yajna- 
valkya, which lays down the order of succession to the separate property of a 
male. ‘That text is in o LI, vv. 185, 186. The Sanskrit text is to be found in 
Mandlik’s Hindu Law, Section Vajnavalkya Smriti, p. 188, and its translation 
is at p. 220, and isas follows :— 

“ Tho wife and the daughters, also both parents, brothers Hkewise, and their sons, jentiles 
EOS) ee ar ae Pa dod en Sree on failure of the first among these, 
the next in order is indeed heir to the estate of one, who departed for heaven leaving no male 
issue. This rule extends to all (persons and) classes 

It was contanded before their Lordships that the Viramitrodaya, commenting 
on and explaining the above text of Yajnavalkya, intended to place agnates and 
cognates on the same footing in relation to the property of a woman, but there 
is no indication of such an intention on its part. On the contrary. Dealing 
with the rights of persons whose interests are vested, the Viramitrodaya pro- 
ceeds to observe (see ch. IT, p. I, sec. 4; G. Sarkar’s edition, translation, p. 
140) : 

“ In fact, when a person in whom right is vested dies, it ts proper that his property should be 
inherited by his near relations....When the owner of any property is dead, then if he leave no 
male issue, his property is inherited by his relations such as his wife, eto. : this is what the tast 


(of Yajnavalkya) means.” 

it is clear that by quoting the words ‘‘his wife, ete.” the author, in support 
of his view, is referring to the text of Yajnavalkya quoted above (ch. II, vv. 186, 
186) : “the wife and the daughters, also both parents, brothers, uterine, and 
their sons, gotrajas, bandhus, ete.’’, 

Further light is thrown on this question by the comments of Kamalakara, the 
eminent author of Nirnaya Sindhu and Vivada Tandava. In the latter compi- 
lation he observes (see the Sanskrit text and translation appended to Ghose’s 
Principles of Hindu Law, 1917 edition; the text is at p. 1155, line 28, and the 
translation at p. 1142 is as follows) : 

“ In default of the husband, the estate is obtained by his near relations (tnt pratydennna : 
the same expreasion as the Mitakshara and Viramitrodaya have used), beginning with ‘ the 
lawfully wedded wife and the daughter, etc.’, as described in the tart of Yajnavalkya in the rule 
about succession to sonless men.” 

In the above translations important words have been italicized. 

Their Lordships agree with the opinion of Agarwala J. that it has been gene- 
rally understood that Kamalakara’s view relating to the succeasion to stridhan, 
in default of husband, in the case of a woman married in the approved form, 
and in default of father in other cases, was that the heirs of the husband or 
father succseded in the order laid down in Yajnavalkya’s text relating to the 
suceession to the property of a male. This text is decisive of the question at 


1 (1911) I. L. R. 86 Bom. 389, s. c. 14 Bom. L. R. 89; F.B. 
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issue in this case, and the trial Court, as also the High Court, Judges were en- 
titled to rely on this text of Kamalakara as a great authority in the Benares 
school. Such authority cannot be doubted. 

Sir Gooroo Das Banerjee, in his Tagore Law Lectures, second edition, p. 363, 
observes: i . 

“ Kamalakara’s opinion is entitled to be followed as authority in the Benares School, when it 
is not in confict with that of any other authority, and in the present instance the rule based on 
his opinion has the further recommendation of being simple, as it makes the order of succession 
to stridban correspond after a certain paint, to that applicable to a man’s property.” 

Similarly, West & Buhler (Vol. I, p. 218), referring to the above opinion of 
Kamalakara, observe :— 

“ This opinion seems to be based on the consideration that, as the sapindas inherit only 
through the husband, they virtually succeed to property coming from him, and that consequently 
they must inherit in the order prescribed for the succession toa male’s estate.” (West and Majid, 
p. 485.) 

Kamalakara is also referred to as an authority in Dwarka Nath Roy v. Sarat 
Chandra Sinch Roy', where Chatterjee J., after quoting the text of Kamalakara 
mentioned above, observes (p. 381) : 

“ Bo that, according to Kamalakara, the nearness of kinsmen in the rale laid down in the 
Mitakshara is to be determined according to the well known text of Yajnavalkya relating to the 
succession to a male owner dying without male descendants.” 

In the face of these textual authorities and the concurrence of the Mitakshara 
the Viramitrodaya and Kamalakara, there is not much scope for the argument 
that the stridhan heirs of a maiden are different from the heirs of her father, 
or that these heirs are not the same as those enumerated in the ancient text of 
Yajnavalkya (c. IJ, vv. 1935, 186), viz. ‘‘the wife, the daughters, also both 
parents, brothers likewise and their sons, gotrajas, bandhus, a pupil and a fellow 
student’’ who succeed to his property. ‘If so, it is clear that bandhus (bhinna- 
gotra) would be excluded by gotrajas. It is to be noted that, as the High Court 
judgments point out, the said text of Yajnavalkya has been accepted by text 
writers as providing the general rule prescribing the order of succession in all 
cases of separate property. One has therefore to look for a clear authority 
that the rule contained in that text was not intended to apply to cases of strid- 
han property. As both the learned Judges of the High Court and also the Sub- 
ordinate Judge observe, no such text or judicial decision abrogating the value 
of the text of Yajnavalkya in stridhan cases has been adduced and, as Wort J. 
after a careful consideration of the text and judicial decisions, observes: 

“ The authorities are entirely against this view, which bas always been rejected. The 
argument is supported neither by authority, nor by the authoritative authors of text books, 
who are unanimous that sapindaship in a case such as we have before us, and in the case 
of succession to males, depends entirely upon the same rules.” 

Their Lordships see no reason to differ from this view and none of the textual 
authorities cited before them goes to prove that the unanimous view taken in this 
case by the three Judges in India is erroneous. 

But the question does not rest here. It is carried further by the decisions of 
this Board, as also of the High Courts in India, which set this matter beyond all 
doubt. These have been exhaustively reviewed in the two separate and able 
judgments of the High Court, and as their Lordships agree in the main with 
their deductions and the conclusion at which they have arrived, their Lordships 
find themselves relieved of the necessity of discussing the law in anf detail. 
Their Lordships will, therefore, deal briefly with some of these rulings to which 
their attention was invited by the appellants’ counsel. Their effect is to estab- 
lish that it is now a well-accepted rule that the text of Yajnavalkya mentioned 
above also governs succession to the stridhan property in the same order of suc- 
cession as is mentioned in the text. 


1 (1911) L L. R. 89 Cal. 819. 
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In Dwarka Nath Roy v. Sarat Chandra Singh Roy a sister as father’s daugh- 
ter, and a sister’s son as father’s daughter’ s son, were preferred to a father's 
brother’ 8 gon. 

This was followed in the case Nanja Pillai v. Sivabagyathachs', where the 
daughter of a co-wife, that is the daughter of the father by another wife, ex- 
cluded the father’s brother’s son. In this case the text of Kamalakara was ac- 
cepted and relied upon (p. 118), and in the course of the judgment the different 
rulings of Bombay, Allahabad, and Calcutta, bearing on this point, were briefly 
reviewed. 

The very next year, this ruling was followed by another, reported in Kana- 
kammal v. Ananthamathi Ammal®, where the same principle was laid down. 

In the same year arose the case reported in Kamala v. Bhagirathi®, where a 
stepmother (father’s widow) was preferred to the woman’s mother’s sister. It 
was further laid down that the mother’s heirs would be the same as the father’s 
heirs as, according to Hindu notions, the mother becomes by marriage a member 
of the husbend’s family. The case followed two.rulings in Bombay, Tukaram 
v. Narayan Ramchandra* and Janglubat v. Jetha Appaji®. 

Seven years later the same principle was laid down in Sundaram Pillai v. 
Ramasamia Pillai® where the father’s paternal uncle’s son was preferred to 
the father’s sister. In this case the texts of Brihaspati, Baudhayana and the 
Smriti Chandrika were discussed. . 

Then came the case of Bat Kesserbat v. Hunsraj Morar’ a decision of this 
Board, where a co-widow, as the wife of the husband, succeeded over the hus- 
band’s brother or brother’s son. 

The learned counsel for the appellant, who conducted the appeal with great 
fairness, admitted that to reverse the decision of the High Court in this appeal 
would involve the reversal of all these rulings which have been accepted as lay- 
ing down the law for a long period. The remarks of Agarwala J. are therefore 
pertinent that, even if the text and commentaries were capable of being con- 
strued in the sense in which the appellant contends, the learned Judge would 
hesitate to adopt that construction, for it would inevitably have the effect of up- 
setting titles long founded on the contrary view. 

Reference was made by the appellants’ counsel to the case of Buddha Singh 
v. Laltu Singh®, in support of his contention that, judged by the teat of funeral 
oblations, Sarabjit would be the preferential heir over Sia Prasad. But, as the 
learned Subordinate Judge has pointed out, that ruling applies only to the case 
of sagotra sapindas and provides a test of preference when the rival claimants. 
belong to the same class of sapindas and not when one of such claimants is a 
bhinnagotra sapinda and the other a sagotra sapinda. : 

A further argument was advanced by Mr. Sen Gupta for the appellants, rais- 
ing points which were highly controversial and not presented for the considera- 
tion of any of the Courts below. For instance, he argued for the contrary rule, 
relying upon a statement of Nanda Pandita occurring in a comment in Stokes’ 
Hindu Law Books, p. 446. Apart from the difficulty caused by this point be- 
ing novel and raised for the first time before-their Lordships, the authority of 
Nanda Pandita, the author of Dattaka Mimamsa, cannot be accepted as against 
the rules mentioned in Mitakshara and other commentaries (see Mayne’s Hindu 
Law and Usage, 9th edition, paras. 80 and 31). : 

For these reasons, their Lordships are of opinion that the judgments appealed 
from are right and ought to be affirmed and these appeals ought to be dismissed. 


1 er L L. R. 36 Mad. 116. s. c. 10 Bom. L. R. 522. 

2 (1912) L L. R. 87 Mad. 298. 6 (1919 L. R. 48 Mad. 82. 

3 ET I. L. R. 88 Mad. 45. 7 1008) [2 Hs BR ILA. IT, 

4 (1011) L L. R. 86 Bom. 889, 8. c. 8 Bom. L. R. 446. 
8. C. 14 Bom. L. R. 89, F.B. 8 (1915) L. R. 42 L A. 208, 
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There will be one set of costs payable by the appellants to the first set of re- 
pondents claiming through Sia Prasad; respondents Maharaja Kumar Gopal 
Saran Narain Singh (respondent No. 21 in the first appeal and respondent No. 
4 in the second) and Kumar Sayeeda Khatoon (respondent No. 22 in the first 
appeal and respondent No. 5 in the second) for herself as one of the thres legal 
representatives of Syed Mohammad Wali (respondent No. 14 in the first appeal 
and respondent No. 20 in the second) will bear their own costs. Their Lord- 
ships will humbly advise His Majesty accordingly. 

Solicitors for appellant: Hy. 8. L. Polak & Co. : 

Solicitors for respondents: A. J. Hunter & Co., Douglas Grant & Dold. 


ORIGINAL CRIMINAL. 


Before Mr. Justice Sen. 
EMPEROR v. BASHIR BUNDEKHAN.® 


Criminal Procedure Code (Act V of 1808), Secs. 286, 408—Indian Penal Code (Ad XLV of 1860),- 
Secs. 109, 149, 303—Alternative charges under same count—Accused acquitted under one 
oharge-—Mafority verdict of jury on alternative charge not accepted by Judge—Order for retrial” 
on such charge—Whether such order sustainable. 

The accused were charged for murder under as. 302 and 140 of the Indian Penal Code, 
1860, and, under the same count, an alternative charge for murder under s. 802 and 100 of 
the Indian Penal Code was framed against them under s. 286 of the Criminal Procedure 
Code, 1898, The fury unanimously held that the accused were not guilty under ss. 302 
and 149 of the Indian Penal Code and they were aoquitted of that charge. On the alternative 
charge under ss. 802 and 109 of the Indian Penal Code, the jury returned a majority verdict 
of not guilty, but the Judge disagreed with the jury and ordered the retrial of the aocused in 
respect of that charge. At a subsequent trial on alternative charge before another Judge 
and jury, on the question whether on the charge in the alternative the accused were en- 
titled to the benefit of s. 408(1) of the Criminal Procedure Code, 1898, it was contended by 
the prosecution that that section did not apply as the trial was not are trial but only a 
continuation of the original trial, and as it was not a case in which the accused “might 
have been ” charged under ss. 302 and 109 of the Indian Penal Code, they having been 
actually so charged :— 

Held, (1) that on the facts the trial was a retrial for the purposes of s. 403 of the Criminal 
Procedure Code ; 

(8) that s. 408 did not exclude the case in which a charge in the alternative had actually 
been made under s. 236 of the Criminal Procedure Code ; and 

{8) that, therefore, the charge in the alternative was unsustainable under s. 408 of the 
Criminal Procedure Code. 

Emperor v. Nirmal Kanta Roy? and Government of Bombay v. Abdul Wakad', distinguished. 

Emperor v. Abdul Wahab’, Emperor v. Abla Isak* and R. v. Grimwood*, referred to. 

Bassin Bundekhan and two others (accused) were originally charged before- 

the High Court Sessions on four separate counts. The second count contained 
two alternative heads of charge which were framed under s. 286 of the Criminal 
Procedure Code. The first part charged the accused with murder under ss. 302 
and 149 of the Indian Penal Code and the alternative charge was under ss. 302 
and 109 of the Code. The jury returned a unanimous verdict of not guilty 
on the first part and the Judge accepted it and acquitted the accused on that 
charge. As regards the alternative charge the jury returned a majority verdict 
of not guilty, ie. 7:2, in respect of accused Nos. 1 and 3, and 5:4 in respect 
of accused No. 2. The Judge disagreed with the jury and ordered a retrial 
of the accused in respect of the alternative charge under ss. Sa and 109 of 
the Indian Penal Code. 


* Decided, October 80, 1946. Crown Case 3 (1944) 46 Bom. L. 

No. 88, Fourth Criminal Sessions of 1946. $ (1681) L L. R. 55 Bom. 520, 
1 (1914) I. L. R. 41 Cal 1072. s. c. 88 Bom. L. R. 349 
2 (1048) 47 Bom. L. R. 998, F.B. 5 60 J. P. 808 
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At the retrial of the accused before Sen J. a question arose whether as 
to the charge in the alternative the accused were entitled to the benefit of a. 
408(1) of the Criminal Procedure Code. The prosecution contended that the 
provisions of s. 403(1) did not apply to the case as it was not a retrial and as it 
was not a case in which-the Accused ‘‘might have been” charged under ss. 3@2 
and 109, they having actually been so charged. ; 

C. K. Daphtary, Advocate General, with A. C. Amin, for the prosecution. 

Accused undefended. 


Sax J.. The original charge made against the three accused persons in this 
case consisted of four counts, only the second of which is material for the pur- 
poses of the question which has bean raised before me. That count was: 

“ Secondly: That you, along with 7 or 8 other persons, on or about the date and at the place 
aforesaid, were members of an unlawful assembly, and in prosecution of the common object of 
whioh, vix., to assault (1) Tajdin Mahomeddin, (2) Khadim Hassan Chiragdin, and (8) Mahomed 
Anwar Talemahomed, one of the members of such assembly, viz., Bashir Bundekhan, accused 
No. 1, caused the death of the mid Khadim Hassan Chiragdin, and you are thereby, under s. 140 
of the Indian Penal Code, guilty of committing the said offence of murder, an offence punishable 
under s. 802 of the Indian Penal Code and within the cognizance of the High Court. 

tt Or in the Alternative. 

“ That you, on or about the date and at the place aforesaid, did commit murder by inten- 
tionally causing the death of the said Khadim Hassan Chiragdin, and aided and abetted each 
other in the commission of the said offence, which offence was committed in consequence of such 
abetment, and thereby committed an offence punishable under sections 802 and 109 of the 
Indian Penal Code and within the cognizance of the High Court.” 

On the first part of this count the jury unanimously held that the accused 
were not guilty, but on the second part (in the alternative) they were divided 
in opinion. The learned Judge gave judgment in accordance with the unani- 
mous verdict; but he disagreed with the majority verdict on the charge in the 
alternative and ordered the retrial of the accused in respect of the said charge. 

2, The question that arises for my consideration is whether, as to the charge 
in the alternative, the accused are entitled to the benefit of sub-a. (1) of s. 403 
of the Code of Criminal Procedure, which provides : 

“ A person who has once been tried by a Court of competent jurisdiction for an offence and 

convicted or acquitted of such offence shall, while such conviction or acquittal remains in force, 
not be lable to be tried again for the same offence, nor on the same facts for any other offence 
for which a different charge from the one made against him might have been made under section 
286, or for which he might have been convicted under section 287.” 
There can be no doubt that each count in an indictment is, for the purposes of 
verdict and judgment, to be treated as a separate indictment: Latham v. R.1 and 
Castro v. The Queen®. Here, therefore, the two parts, quoted above, of the 
second count of the charge constitute one indictment; and the alternative heads 
appear to have been framed under =s. 286 of the Code, which provides: 

“ Ifa single act or series of acts is of such a nature that it is doubtful which of several offences 
the facts which can be proved will constitute, the accused may be charged with having committed 
all or any of such offences, and any number of such charges may be tried at once ; or he may be 
charged in the alternative with having committed some one of the said offences.” 

This is not a case falling under s. 235, and therefore not under sub-s. (2) of 
s. 403, under which 

“ A person acquitted or convicted of any offence may be afterwards tried for any distinct 
offence for which a separate charge might have been made against him on the former trial under 
s. 285, sub-s. (1).” 

Under s. 286 an accused person may be charged m the alternative where there 
is a single act or series of acts ‘‘of such a nature that it is doubtful which of 
several offences the facts whidh can be proved will constitute”; and in such a 
case, even if a charge in the alternative has not been made, the accused may be 


1 (1804) 5 B & S. eas. 2 (1881) 6 App. Cas. 239. 
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convicted of an offence not specifically mentioned in the charge, provided he 
could have been charged in the alternative in respect of it under =. 236 (a. 237). 
In the present case, the alternative head, having been framed under a. 236, must, 
I think, be deemed to have been based on the same facta as those on which the 
fitst head was based, for presumably both heads are based on ‘‘a single act or 
series of acts’’, the legal nature of which is doubtful, it not being clear what 
offences the facts which can be proved would constitute. The basis of a charge, 
however, is not the facts that may ultimately be held proved but the facts 
alleged by the prosecution at the commencement of the trial; and it is the duty 
of the jury, under s. 299 of the Code, after hearing the evidence, to decide which 
view of the facts is true and then to return the verdict which under such view 
ought, according to the direction of the Judge, to be returned. 


8. (Lf, therefore, the two alternative heads of charge in question are based 
on the same facts according to the prosecution case, and the accused have becn 
acquitted of the charge of murder under ss. 302 and 149 of the Penal Code, they 
cannot, under s. 403 of the Criminal Procedure Code, be tried again ‘‘on the 
same facts for which a different charge from the one made against them might 
have been made under s. 236, or for which they might have been convicted under 
g. 287.” 

4. Mr. Amin, appearing for the Crown, hag contended that the provisions 
of gub-s, (1) of s. 403 cannot apply, as this is not a retrial and as this isnot a 
case in which the accused ‘‘might have been’’ charged under ss. 
302 and 109, having actually been so charged; he has relied, in support 
of both the arguments, on the case of Emperor v. Nirmal Kanta Royi. 
The argnment as to retrial is that the present trial being a continuation of the 
original trial, it cannot be regarded as a retrial for the purposes of s. 403. A 
recent decision by a full bench of our High Court, Government of Bombay v. 
Abdul Wahab?, has also been brought to my notice, though Mr. Amin has not 
referred to that case. In that case it was held that in view of the provisions of 
s. 305, sub-s. (3), and s. 308 of the Code, ‘‘a retrial regulting from the disagree- 
ment of the Judge with the jury under s. 305 and as provided by s. 808 is not a 
new trial as contemplated by s. 403’’. In Emperor v. Abdul Wahab, the case 
out of which the case at 47 Bom. L. B. 998 arose, Divatia J. has also taken the 
view that s. 408 does not apply to cases falling under ss. 305 and 808, where the 
former trial is not complete and the accused has been neither convicted nor ac- 
quitted of the offence when the jury is discharged (p. 820). It seems to me 
important to point out that in neither of the two cases, Emperor v. Nirmal 
Kanta Boy and Government of Bombay v. Abdul Wahab did the Court have 
to deal with a case containing alternative heads of charge such as the original 
charge in the present case; nor was there any alternative head of charge in 
Emperor vy. Abla Isak+, which was overruled in Abdul Wahab’s case. In Abla 
Jsak’s case the accused were charged with murder and abetment of murder and 
with robbery and hurt and abetment thereof, and the Judge, in his summing-up, 
asked the jury that if they were not satisfied that an offence of murder was 
made out, it was open to them to return a verdict of guilty of culpable homicide 
not amounting to murder and abetment of it. The jury returned a unanimous 
verdict of not guilty on the charge of murder but were divided by five to four 
on the other charges; and the Judge acquitted the accused dn the charge of 
murder and discharged the jury as to the other charges. There was a retrial 
of the accused on charges of culpable homicide not amounting to murder and rob- 
bery and hurt, and of abetment thereof. The Judge held that the accused could 


1 (1014) L L. R. 41 Cal. 1072. 4 (1981) L L. R. 55 Bom. 520, 
2 (1045) 47 Bom. L. R. 998, r. B. 8. c. 88 Bom. L. R. 348. 
3 (1044) 46 Bom. L. R. 818. 
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not be tried again for the offence of culpable homicide not amounting to murder 
and abetment thcreof as there had been no specific charge for the said offences. 
This decision has been overruled on the ground that the Judge overlooked the 
provisions of ss. 299 and 288. Thus the case fell under a. 238, not B. 236. 
Similarly in Abdul Wahab’s case the accused was charged with ‘murder, and 
the Judge, in his summing-up, directed the jury to consider their verdict not 
only as regards the offence of murder but also in respect of the two offences of 
culpable homicide not amounting to murder and grievous hurt, which had not 
been mentioned in the charge. The jury returned a unanimous verdict of 
not guilty in respect of the offences of murder and culpable homicide not 
amounting to murder, and gave a divided verdict (six to three) of not guilty 
in respect of grievous hurt. The learned Judge disagreed with the majority 
verdict, but considering himeelf bound by the decision in Abla Isak’s case 
ordered that the accused be acquitted and discharged. There was an appeal 
by the Government of Bombay against the order of acquittal and the appeal 
was heard by a full bench. The appellate bench overruled the decigion in 
Abla Isak’s case and ordered the accused to be retried under s. 826 of the 
Indian Penal Code. Here again, it is clear that the case fell under s. 238 of the 
Criminal Procedure Code and not s. 286. Counsel for the accused sought to bring 
in the protection of s. 403 by contending that the accused might have been 
charged for the offences of culpable homicide not amounting to murder and 
grievous hurt under s. 286, but this was clearly an untenable argument, as the 
proper section applicable in such a case was s. 238; for if the prosecution 
alleged that there was a case for trymg the acoused for grievous hurt, that 
would be a case of injuries caused such as endangered life, and thus be a case 
of an offence consisting of particulars which constituted a ‘complete minor 
offence’’ within the meaning of s. 238, sub-s. (1). 

5. In Emperor v. Nirmal Kanta Roy the accused had been charged with 
the murder and abetment of murder of a police-officer and also with the mur- 
der and culpable homicide not amounting to murder of another person. The 
jury returned an unanimous verdict of not guilty in respect of the murder of 
the police-officer as well as of the murder of the second person but brought in 
a verdict of five to four on the charge of culpable homicide of the latter. The 

jury was discharged and the accused was put up before another jury. The 
learned Judge held that the prisoner was not being ‘‘tried again” within the 
meaning of a, 408 but that his trial was still on the original indictment and 
plea, that the Court was continuing the trial before another jury and that the 
process could continue till a verdict was proved on all the counts. It will be 
seen that here again the charge of culpable homicide not amounting to mur- 
der was a charge of a minor offence falling under s. 238 and not under s. 236; 
the charge, though expressly made and not the subject-matter of a direction of 
the Judge, was not one alternative to the charge of murder. The decisions in 
the cases of Nirmal Kania Roy and Abdul Wahab, therefore, dealt with the 
question of the applicability of the provisions of s. 403 of the Criminal Procedure 
Code to cases in which the charges fell under s. 238 and where there was no ques- 
tion of alternative heads of charges, the accused having been acquitted under 
one of such charges. The katter kind of cases seem to me to differ in certain 
material respects from the cases of the nature of Nirmal Kanta’s or Abdul 
Wakab’s case. In the first place, a charge for a particular offence and one for 
a minor offence consisting of somé of the particulars of the major offence are 
not based on the same facts, because either a smaller number of particulars 
have to be proved (s. 288, sub-s. (1}) or an additional fact or additional facts 
have to be proved (s. 238, sub-s. (2)) to substantiate the latter kind of charge; 
so that, even supposing that after the major charge has been tried first and 
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then the accused is separately tried on the minor charge, i.e. when there is no 
question of the second trial not being a retrial, the provisions of s. 403, sub-s. 
(1), would uot in terms apply. Secondly, taking the case where the accused 
can be charged in the alternative, supposing that he is first tried on only one 
of the possible charges and he is acquitted, and that thereafter he is again 
tried on the alternative charge, s. 408, sub-s. (1), would no doubt in terms 
apply; and it seems to me difficult to conceive that the Legislature intended 
the fate of the accused in respect of the alternative charge to depend on the 
accident whether the earlier trial was on both the counts or on one. It seems 
to me that a charge for a major offence and one for a minor offence must be 
regarded as two separate indictments and that a charge in respect of two alter- 
native heads must count as one indictment. Therefore, if the accused is ac- 
quitted or convicted on one of the beads in the latter case, the accused, it 
seems to me, is entitled to say that he has heen acquitted on that indictment, 
although the verdict of the jury on the alternative count does not also result 
in his acquittal or conviction. His acquittal tas certainly been based on the 
game facts as those whereon the alternative head was based. If that be the 
correct position, if he is again put up for trial on the alternative count, that 
must be regarded as a fresh trial, so far as the original indictment is concerned. 
The emphasis in s. 403, sub-s. (1), seems to me to be on the expressions ‘‘for 
the same offence’’ and ‘‘on the same facts’’ rather than on the technical re- 
quirements of a new trial. It is to be remembered that in this case, the Judge, 
who tried the case origmally, has in terms directed the ‘‘retrial’’ of the accus- 
ed, in conformity with the use of the expression ‘‘retrial’’ in s. 308 as well as 
with its marginal note and the ‘heading preceding that section. It doea not 
appear to me possible in this case to dispense with the provisions of ss. 271 and 
272 of the Code if the accused has to be tried. Under s. 271 the charge is to be 
read out after the accused is brought to the Court ‘‘when the Court is ready 
to commence the trial’’; the word ‘‘commence’’ suggests a new trial. Under 
8. 272, after the jurors are empanelled, the Court is to proceed ‘‘to try the 
cage’, This expression, again, seems to me to preclude continuation of the 
original case. These considerations no doubt may appear to reflect on the 
decision in Abdul Wahab’s case. But my object in referring to them, if I am 
correct in holding that the present case is distinguishable from that case as well 
as Nirmal Kanta’s case, is to support the view that so far as the facts of the 
present case are concerned there are important reasons for holding that the 
present trial is a retrial for the purposes of s. 408. 

As to the expression ‘‘for which a different charge from the one made against 
him might have been made’’ in s. 403, the argument that such is not the case 
here seems to me to be without much substance. This argument also was up- 
held in Nirmal Kanta’s case. It seems to me, however, that this phraseology 
is not intended to exclude a case in which a charge in the alternative has 
actually been made under s. 236; for otherwise the question whether the accus- 
ed is to have the benefit of the principle of autrefois acquit or autrefois convict 
would depend on a mere accident. Under s. 236 the charge in the alternative 
need not be made, for ‘‘the accused may be charged with having committed all 
or any’’ of the probable offences; and if such charge had not been made, he 
could, in a case falling under the said section, still be convicted (under s. 287) 
as if it had been made. In R. v. Grimwood’ the indictment contained counts 
for inflicting grievous bodily harm, unlawful wounding, assault occasioning 
bodily harm and common assault, and the jury convicted the accused of com- 
mon assault but disagreed on the other counts; and it was held, on a retrial on 
the other counts, that the conviction for common assault would support a plea 
of autrefois convict. f 

à 1 60'J. P. 808. 
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Accordingly, under s. 273 of the Criminal Procedure Code an entry will be 
made on the charge in this case that the portion thereof, which I have describ- 
ed as the second part of count (2), is clearly unsustainable. 


“CRIMINAL APPELLATE. . 


Before Mr. Justice Lokur and Mr. Justice Dixit. 
EMPEROR v. MUSTAFFA JOOSAB”. 


Criménal Procedure Code (Act V of 1898), Sec. 537—Joint trial of too aocused —Wiinesses of common 
complainant caamined and crose-cramined in presence of acoused—Separate trial ordered before 
charge framed—Case of second accused taken wp after the end of first accused's case—Omitssion 

. by Magistrate to record again ceamination-in-chief of complcinant’s witnesses—Accusel’s 
- counsel nof LANE to TMs DORR Of- accwied = Whehe iial bfore Magistrats 
vitiated. 


A and M'were tried jointly for defamation oommitted by them in respect of the samo 
complainant and all the witnesses for the complainant were examined and cross-examined. 
in their presence. But before the charge was framed the Magistrate ordered that they shoul? 
be tried separately. The two cases were separately numbered and separate charges were 
framed against cach of the acoused. A’s case was taken up first, and after it was finished; 
the hearing of M’s case yras taken up. Instead of beginning the trial de novo and recording 
fresh statements of the witnesses of the complainant, the Magistrate treated the statements 
of these witnesses already recorded as evidence in M’s case and asked his counsel to proceed 
ee ee No objection was taken 
to this course by M’s counsel who recalled the witnesses and cross-examined them further. 
Ms trial ended in his conviction under s. 500 of the Indian Penal Code, 1860. On appeal to 
the High Court M urged that as he had ceased to be an accused person in the case which was. 
proceeded against A alone, the evidence recorded in A’s case could not be treated as evidence 
against him in his own case, and therefore hie trial before the Magistraté was vitiated :— 

Held, that the trregularity of the procedure adopted by the Magistrate had not, in the 
ctroumstances of the case, occasioned any failure of justice and thet therefore it did not 
afford any ground for interference by the High Court. 

Nathu Sheikh v. The Queen-Empress', Emperor v. Ghanaskam’, Emperor v. _Harjivam 
ValjP, and Emperor v. Sukkat Akiri, referred to. 

In a œiminal trial consent or waiver on the part of counsel for the consed cannot be seid 
to deprive the acoused of his legal rights, and if the procedure adopted is ilegal, then evem ` 
though no prejudice is caused to him, s. 587 of the Criminal Procedure Code, 1898, will not 
cure it by reason of such consent. But when there is only an trregularity, then the consent. 
or the failure to raise an objection ts an element to be taken into consideration in deter- 
mning whether any prejudice has been thereby caused to the accused. 

Abdul Rahman v. The King-Eemperor* and Emperor v. Kutubuddinkkans, followed. 


TEE facts are fully set out in the judgment. - 


A. A. Pesrbhoy, with V. H. Kamat, and Jam & Merchant, for accused No. 2. 

C. K. Daphtary, Advocate General, with K. J. Khandalawala and A. 8. Na- 
valkar, with Kastley Lam & Co. and Unwala & Co., for the complainant. 

8. G. Patwardhan, Government Pleader, for the Crown. 


Loxur J. This is an appeal against the appellant’s conviction under a. 500 
of the Indian Penal Code, 1860, by the Presidency Magistrate, 4th Additional 
Court, Mazagaon, Bombay. The complainant Aboobakar is a dealer in vege- 
table ghee, and on November 20, 1944, he received 159 drums of vegetable ghee - 
from the Hindustan Vanaspati Manufacturing Co. As there was not sufficient 


* Decided, September 18, 1946. Criminal 3 (1925) I. L. R. 50 Bom. 174, 
- Appeal Np. BOE ot 1040, froni Graji nn en UNEL R ALT 
sentence passed by G. A. Sabnis, 4 z 50 457 
Magistrate, 4th Additional Court, Maxagaon, 5 (1926) L. R. 54 I. A. 96, 
Bombay. 8. € 20 Bom L. R. 818. 
1 LL. R. 10 Cal 405 6 (1923) 28 Bom. L. R. 281, 285. 
2 S08 8 Bom. L. R. 538. 
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roor. in his own godown, he kept some of those drums in the godown of Abdul 
Razak at Musapherkhana. On the next day the police raided that godown, 
but being satisfied that no offence had been committed they took no fur- 
ther action against the'complainant. The accused Abdul Gani who is not on 
good terms with the complainant wanted to bring him into disrepute by giving 
publicity to this incident in a different light. So about November 21, 1944, 
he went to Iqbal, a reporter of the Times of Indta, and told him that the police 
of Crime Branch II had raided a godown at Murapherkhana and seized a large 
number of tins of vegetable ghee which had been meant for the black market 
and requested him to have the incident published in the Times of India. Iqbal 
told him that he would consider the matter. Abdul Gani then met him twice 
or thrice again and told him that the person who had kept the tins there was 
Aboobakar and requested him that he should get the news published at least 
in any paper in one of the regional languages. So on November 27, 1944, Iqbal 
introduced the accused to Bhupendra Desai, a reporter of Sanjvartaman, in 
the Reporters’ Club at the Esplanade Police Court. The accused repeated to 
him the story which he had told Iqbal and requested him to have it published. 
Desai asked him to give the information in writing, but the accused was not 
prepared to give it in writing himself, and said that he would send some one 
to do so. After about half an hour accused Mustaffa went to the Club with 
one Abdul Sattar and told Desai that he was Abdul Gani’s cousin. He told 
him that Aboobakar had kept some ting in a godown at Musapherkhana for 
being sold in the black market and that he had made lacs of rupees by selling 
such tins in the black market. He also told him that he wanted to have the 
incident published, since Aboobakar was a hot-tempered man and was creating 
trouble. As Desai wanted the information to be given in writing Mustaffa 
asked his companion Abdul Sattar to write out the information. Accordingly 
a report was written out by Abdul Sattar in Gujerati to the dictation of Desai. 
They handed over the paper to Desai and went away. As Mustaffa had told. 
him that the godown ‘had been raided by Police Sub-Inspector Patel of Crime 
Branch O, Desai went to Patel’s office to verify the truth of the report. Patel, 
however, refused to give him any information about the incident and refetred 
him to Inspector Kokje. Accidentally Aboobakar was then present in that 
office, having gone there to get back his books and he heard the talk which 
Desai had with Sub-Inspector Patel. So, when Desai was leaving the ofice 
Aboobakar went to him and asked him what enquiries he was making about. . 
He then told him what information had been given to him by Abdul Gani and 
Mustaffa in the Reporters’ Club. Aboobakar then told him that no offence 
had been committed and that the tms had been already released by the police. 
On the next day Desai saw Inspector Kokje and was satisfied -that the infor- 
mation given to him by Abdul Gani and Mustaffa was false and so he destroyed 
the report which had been written out by Abdul Sattar and given to him. 
Realising that Abdul Gani and Mustaffa had maliciously given false informa- 
, tion to Desai in order to harm his reputation, Aboobakar took Iqbal and Dessi 
to hig solicitors and had their statements taken down, and on March 29, 1945, 
' he lodged a complaint of defamation against both. Holding that the two ac- 
cused could not be jointly trjed, the learned Magistrate tried them separately, 
convicted both of them under s. 600 of the Indian Penal Code and fined them 
Ra. 800 and 210 respectively. They have presented separate appeals and this 
appeal has been presented by Mustaffa. 

Both Abdul Gani and Mustaffa were tried jointly in the beginning and all 
the witnesses for the complainant were examined and cross-examined im their 
presence. But before the charge was framed the learned Magistrate. ordered 
that they should be tried separately. The two cases were separately. numbered 
as Nos. 192 and 192A and separate charges were framed against them in their 

R. 10 
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respective cases. The hearing of Abdul Gani’s case was taken up first. It 
was finished and then the hearing of Mustaffa’s case was taken up, but instead 
of beginning the trial de novo and recording fresh statements of the witnesses 
of the complainant, the learned Magistrate treated the statements of those wit- 
nesses already recorded as evidence in Mustaffa’s case and asked his counsebk to 
proceed with their cross-examination after the charge. No objection was then 
taken to that course and now it is contended that the trial is vitiated thereby. 
It is urged that Mustafa having ceased to be an accused person in case No. 192 
when it was proceeded with against Abdul Gani alone, the evidence recorded in 
that case could not be treated as evidence against him in case No. 192A. In 
support of this contention reliance is placed on the ruling in Nathu Sheikh v. 
The Queen-Empress'. In that case four persons who had been accused of hav- 
ing given false evidence in the same proceeding were ordered to be tried sepa- 
rately, but as the evidence against them was common, the learned Sessions Judge, 
on the request of the pleaders for the accused, recorded that evidence only once 
and treated it as evidence in each case. Such procedure was held to be ‘‘im- 
proper’. We respectfully agree with that view. But as held in Emperor v. 
Ghanashim? the procedure is irregular and is capable of being cured by s. 537 
of tae Criminal Procedure Code, 1898. This case was cited with approval in 
Emperor v. Harfivan Valji. In that case the depositions taken in one of the 
three cases were, by consent of the pleaders for both the Crown and the aceus- 
ed, admitted as evidence in the other two cases, and Fawcett J. observed (p. 
178) : ; 

“No doubt this procedure is not regular, but I do not think that we are constrained to hold 

that it constitutes an illegality which vitiates the trial of the other two cases....This ground 
affords no basis for our interference.” 
The same view was taken by the Allahabad High Court in Emperor v. Sukhat 
Ahir+. My. Peerbhoy for the appellants distinguished these cases on the 
ground that in the present case the accused or his counsel never gave his con- 
sent to the procedure. But evidently he did not either object to that procedure, 
and even in this Court he has not mentioned this as a ground of appeal in his 
memorandum of appeal. No doubt in a criminal trial consent or waiver on 
the part of counsel for the accused cannot be said to deprive the accused of 
his legdl rights, and if the procedure adopted is illegal, then even though no 
prejudice is caused to him, s. 537 of the Criminal Procedure Code will not cure 
it by reason of such consent. In the words of Lord Phillimore (Abdul Rahman 
v. The King-Emperor®) (p. 97): . 

“ No serious defect in the mode of conducting a criminal trial can be justified or cured by the 
consent of the advocate of the accused.” 

But when there is only an irregularity, then, as pointed out by Marten J. in 
Emperor v. Kutubuddinkhan®, the consent or the failure to raise an objection 
is an element to be taken into consideration in determining whether any pre- 
judice bas been thereby caused to the accused. The explanation to s. 687 of 
the Criminal Procedure Code itself lays down that in determining whether any 


error, omission or irregularity in any proceeding under the Code has occas-' 


sioned a failure of justice the Court shall have regard to the fact whether the 
objestion could and should have been raised at an earlier stage in the proceed- 
ing. We are satisfied that in this case the irregularity of the procedure adopt- 
ed by the learned Magistrate has not occasioned any failure of justice. Fiven 
before the charge was framed, all the witnesses for the complainant gave their 
evidence in the presence of the accused and were cross-examined and after the 
trial of the accused was separated they were all recalled and further cross- 
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examined. It was open to the counsel for the accused to test, the evidence of 
those witnesses by any amount of cross-examination and even by asking ques- 
tions which had already been angwered in the examination-in-chief. We are 
unable to see how the accuséd was prejudiced by the omission of the learned 

to resord the examination-in-chief of those witnesses over again. 
The procedure adopted by him was undoubtedly irregular, but we do not think 
that in this case it affords any ground for our interference. 

Admittedly Abdul Gani is not on good terms with the complainant Abooba- 
kar. His father Ibrahim and the complainant’s father-in-law were partners 
in timber business, and after the latter’s death the complainant Aboobakar 
began to claim his share in the business on behalf of his wife. This led to a 
litigation between them which aggravated their ill-feelings. Mustaffa, the 
accused, is Abdul Gani’s cousin and out of spite both of them wanted to take 
advantage of the police raid on the godown and spread false rumours to harm 
the reputation of Aboobakar. 

It is not disputed that the information said to have been given by Abdul 
Gani and Mustaffa to Iqbal and Desai was false and was defamatory and cal- 
culated to injure Aboobakar’s reputation. But both of them deny having given 
any such information. It is, however, diffloult to believe that Aboobakar would 
give such an elaborate story and succeed in persuading the two reporters Iqbal 
and Desai to make statements before the solicitors in support of that story. 
Had he invented all this story in order to make a false complaint against the 
accused, he would not have waited for four months for filing the complaint be- 
fore the Magistrate. On behalf of the accused much is made of this delay, but 
the inference of the falsity of the complaint, which is ordinarily sought to be 
deduced from such delay, is negatived in this case by the fact that the evidence 
of the two principal witnesses Iqbal and Desai was recorded by the complain- 
ant’s solicitors soon after the incident. The complainant was not asked the 
Teason of the delay or else he might have given some plausible explanation. 
Perhaps he might have waited to settle the matter without going to a Magis- 
trate. 

Both Iqbal and Desai fully bear out- the complainant’s statement. The learn- 
ed counsel for the appellant pointed out some discrepancies regarding the 
exact words which were uttered by Abdul Gani and Mustaffa before Iqbal and 
Desai, but they are extremely trivial and were bound to occur when the wit- 
nesses were deposing from memory to the words uttered by the accused two 
years previously. The statements are substantially similar. They have no 
reason to falsely implicate the accused. Sub-Inspector Patel corroborates Desai’s 
statement that he had gone to him to verify the mformation. The learned 
Magistrate has fully believed both Desai and Iqbal. In his judgment he says: 

“Both Iqbal and Desai impressed me as truthful witnesses. There was absolutely no 


‘We have carefully considered their evidence and we agree with the learned 
~ Magistrate’s appreciation of that evidence. Iqbal says that Abdul Gani first 
gave information about November 21, 1944. But the accused has examined 
two witnesses Khan Bahadur Mohomad Hidayatullah and Mr. Deshpande, a 
pleader, to prove that he was in Poona from November 20 to the morning of 
November 23. . The evidence of these two witnesses has been believed by the 
learned Magistrate and he has held that between those days the accused must 
have been in Poona. But as pointed out by him fqbal must have made a mis- 
take in giving the date of Abdul Gani’s giving him the information. Iqbal 
gays that Abdul Gani saw him about the 21st and not on the 2lst. In his 
cross-examination he says thet he could not say on what date Abdul Gani gave 
him information, but it was about a week before Bakri-Id festival. Thus it is 
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possible that Abdul Gani might have seen him two or three days before or after 
the 21st and it was possible for him to meet Iqbal on the 28rd. 

The evidence of Desai is corroborated by the testimony of Chotalal who was 
present both when Abdul Gani gave him information and also when Mustaffa 
saw him and got the information written out by Abdul Sattar. It is pointed 
out that Desai does not expressly say that Chotalal was present on both occa- 
sions. But Chotalal himself swears that he was present on both the occasions. 
Desai does not say that Chotalal who was present when Abdul Gani gave the 
information had gone away before Mustaffa’s arrival. Thus there is no in- 
consistency in the statements of Desai and Ohotalal. Nothing is alleged against 
Chotalal as to why he should give evidence against the appellants to bear out 
the evidence of Desai. We are satisfled that Iqbal, Desai and Chotalal, who 
are independent witnesses, have substantially told the truth that the accused 
gave false information to Desai with a view to have it published im order to 
harm the complainant’s reputation. The accused has been rightly convicted 
under s8. 500 of the Indien Penal Code, and We cate dus pba 


CRIMINAL REVISION. 


Before Sir Leonard Stone, Kt., Chief Justices, and Mr. Justice Dizit. 
EMPEROR v. MAHOMED KASIM GULAM MOHIDEEN.* 
Criminal Procedure Code (Act V of 1898), Secs. 439, 561A, 412—Trial held on Swnday—V oid 

trial—Plea of guilty—High Court—Reviston jurtediction—Inheront jurisdiction. 

_ The trial of a case held on a Sunday, after overruling the request of the accused to give 

bim an opportunity to secure legal ald and ending in a plea of guilty by the accused, 

is not a fair trial, and can be set aside by the High Court either under s. 489 of the Criminal 

Procedure Code, 1898, or under its inherent jurisdiction preserved under s. 561A of the Code 
Emperor v. Baban Daud’, followed. 

Tue accused was tried by the First Class Magistrate of Khed in the Ratna- 
giri district for an offence punishable under r. 81(4) of the Defence of India , 
Rules, 1939, in that while he declared his stocks of grains on three oceasions he 
failed to declare stocks of unthrashed grains in his possession. The accused 
was arrested on December 30, 1945, which was a Sunday. He was put on trial 
the same day. The Magistrate refused a request by the accused to give him 
an opportunity to get legal aid. He then recorded evidence for the prosecution 
and framed a charge. The accused, when asked to plead to the charge, plead- 
ed guilty. The trial was then closed. The accused was next asked to be pre 
sent in Court on January 4, 1946, when he was convicted and sentanced to pay 
a fine of Ra. 100. The accused appealed to the Sessions Judge of Ratnagiri 
who dismissed the appeal under s. 412 of the Criminal Procedure Code. He 
applied afterwards to the High Court in revision. 


T. N. Walawalkar, for the applicant. 
8. G.’Patwardhan, Government Pleader, for the Crown. 


Stone C. J. This matter comes before us in revision from an order passed 
by the learned First Class Magistrate at Khed in the Ratnagiri District on 
January 4, 1946, by which on a charge of breach of the District Magistrate’s 
order No. WS/R1768 of November 12, 1945, punishable under r. 81(4) of the 
Defence of India Rules, 1939, the learned Magistrate fined the accused Ra. 100, 
and in default to suffer rigorous imprisonment for four months and ordered 
the confiscation of certgin grains of the value of Bs. 1,851. 


'® Decided, July 24. 1946. Criminal Appli- Class, Khed. i 
cation for Revision No. 247 ce Tom on 1 (1915) 17 Bom. L. R. 918. 


order passed by R. M. Apte, Ma 
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The District Magistrate’s order mentioned in the charge is in respect of the 
declaration of stocks of grain held by any person and the alleged offence was 
a breach of that order. The accused on being convicted went in appeal to the 
learned Sessions Judge at Ratnagiri, and he rightly came to the conclusion that 
no appeal lay to him by virtue of s. 412 of the Criminal Procedure Cods, be- 
cause the accused had pleaded guilty. The powers of this Court are of course 
wider than those of a Sessions Judge and we have the power in a proper case 
either under s. 439 of the Criminal Procedure Code or under our inherent juris- 
diction to quash a conviction and sentence if the enda of justice ao demand. 

What happened in this case was as follows. The accused was arrested at 
11 o’elock on Sunday December 80, 1945, and he was put up before the Mag- 
istrate on the very same day and the learned Magistrate then proceeded to take 
the evidence of the police patil and two panchas with regard to the alleged 
illegal retention of grains without a due declaration having been made. It 
appears from the evidence which we allowed to be taken in this Court of the ac- 
cused’s brother, who was present throughout the proceedings, that what occur- 
red before the learned Magistrate was that the accused asked the Magistrate 
to give him time. He said: ‘‘We are helpless, but we are prepared to defend 
the case’’, It seams that the learned Magistrate did not accede to that appli- 
cation. but continued to hear the case, and accordingly the accused had no 
opportunity of seeking legal aid. Having proceeded with the case, the Magis- 
trate then formulated the charge which he read out to the accused and the 
Magistrate asked ‘‘Do you plead guilty or not guilty’’, and then ‘the covidence 
of the witness (the accused’s brother) continues: ‘‘My brother said he plead- 
ed guilty, that it was the first offence and that he should be given pardon”. 
He was then asked: ‘‘What did the Magistrate say?’’ He replied ‘‘The Mag- 
istrate did not reply anything. He closed the case and took my brother’s 
signature’’, and, as his evidence continues to show, the accused was told to 
call at Khed, which was the taluka headquarters, during the course of the next 
week to hear the result and the result was in fact announced on January 4 
when, as I have said, the accused was fined Rs, 100. 

The points taken by Mr. Walawalkar on behalf of the accused are that in 
spite of the plea of guilty this was not a fair trial for two reasons, first because 
the application for an adjournment in order to seak legal aid was not acceded 
to, and, secondly, because the whole of the trial took place on a Sunday. 

For the Magistrate to try a case on a Sunday, does not make tho trial a 
nullity, but it is an irregularity because it is in breach of the directive con- 
tained in the High Court Circulars which are issued by this Court to Magistrates, 
and Mr. Walawalkar relied upon the case of Emperor v. Baban Daud’ in 
which the circumstances are extremely similar to those in the case before us. 
In delivering judgment in that case Mr. Justice Shah said this (p. 919) :— 

“ In the petition before us he (Le. the accused) has complained that he was improperly tried 


. on a Sunday, and that tf he had not been so tried, he would have been in a position to engage a 


pleader and to defend himself properly. It is not argued before us that the trial held on a Sunday 
is illegal. It seems to me, however, that having regard to Ciroular No. 87 of the Criminal Circulars 
of this Court, ordinarily tt is not proper to hold a trial on a Sunday. In the present case it is not 
suggested that there was any urgency or any special circumstance for adopting this unusual 
course. I am, therefore, of opinion thet under the circumstances of this case it is not proper 
for the Magistrate to have tried the petitioner on a Sunday.” 


And a little later in his judgment the learned Judge says (p. 919): 


“Tf the trial hed not been held on the 17th January (that is to say on the Sunday), it is 
probable thet on the following day the accused would have been in a position to engage a pleader 
and to make such arrangement for his defence as he might have thought proper. Under these 
ciroumstances it seems to me that there has been an irregularity in the procedure which has 
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prejudiced the accused, and that the accused cannot be said to have had a fair opportunity to 
defend himself.” 

It seems to us that the remarks of Mr. Justice Shah in that case are extremely 
pertinent to the circumstances of the case before us. Hoere algo the trial was 
held on a Sunday and the application for an adjournment for the obvious pur- 
pose of getting legal aid was refused and it was in those circumstances that 
the accused pleaded guilty, coupling his plea with a prayer for mercy, as this 
was a first offence. In our judgment this was not a fair trial, and in exercise 
of our powers we think it right to set aside both the conviction and sentence 
and to order a retrial of the accused. The fine which has been paid will be 
returned. The grain will remain in the hands of Government pending the re- 
sult of the new trial. The trial must take place before a Magistrate appointed 
by the District Magistrate, but he must be a Magistrate other than the one who 
tried the cage. 


CRIMINAL REFERENCE. 





Before Mr. Justice Lokur and Mr. Justice Dixit. 
EMPEROR v. POKKA KUSLAPPA BANT.* 


Bombay Prevention of Gambling Act (Bom. IV of 1887), Secs. 7, 6, 5—Warrant—Preswnption 
wnder s. ’—Form of warrant under s. 96 of the Criminal Procedure Code (Act V of 1898)— 
Warrant not proper warrant under s. 6. 

In obtaining a warrant of search the police-officer did not give information on oath norl 
allege that he sought it under s. 6 af the Bombay Prevention of Gambling Act, 1887. The 
Magistrate fesued the warrant on a form prescribed for a warrant under s. 98 of the Crimine 
Procedure Code, 1898, without scoring out the heading “ Warrant under s. 96 ofthe Criminal 
Procedure Code” and omitting the words in the body of the warrant that the articles seized 
were to be produced before the Magistrate. In execution of the warrant the accused six in 
number were arrested while sitting in a circle playing cards with a small amount of money 
placed in the centre. At the trial a presumption was made against the accused under s. 7 
and the accused were convicted of gambling under s. 5 of the Act. On reference :— 

Held, that as neither the statement of the police-offcer nor the form and contents of the 
warrant showed that the warrant was issued under s. 6 of the Act, presumption under s. 7 
did not arise, and that in absence of any direct evidence the convictions could not be supported. 

Section 6 of the Bombay Prevention of Gambling Act does not require that the information 
by the police in obtaining a warrant should be given in writing. AN that it requires is that 
there should be a complaint or information on oath, and it may be efther oral or in writing. 
It is not necessary that it must appear in the warrant itself that a complaint or informa- 
tion was given on oath. The section must be construed strictly, because s. 7 gtves to an 
arrest and seixure under it an operation different from that of the general presumption of 
innocence in criminal cases. 

Emperor v. Tribhovan Mottram!', followed. 
Emperor v. Chimanlal Manekla?, referred to. 


Tue accused, six in number, were found, on a naralipaurnima day, sitting 
in a house at night in a circle with playing cards and a small amount of money 
in the centre. The accused were playing a pat play with two annas stakes. 
They were related to one another. The house was raided by the police under 
a warrant issued by a Magistrate. The warrant was made out on a form ap- 
propriate to a warrant of search under s. 96 of the Criminal Procedure Code, 
1898. The heading of the warrant showed that it was issued under s. 96 of 
the Code. The contents of the warrant indicated that the property seized on 
search was forthwith to be produced before the Court, as required by s. 96. 


* Decided, September 18, 1946. Criminal Chandavarkar, Sub-Divisional Magistrate, First 
Reference No. 62 of 1946, made by P. H. Class, Karwar. 

Gunjel, Sessions Judge, Kanara, for ee 1 ee 81 Bom. L. R. 58. $ 
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There was nothing to show that the warrant was issued under s, 6 of the Bom- 
bay Prevention of Gambling Act, 1887. As a result of the raid some money and 
playing cards were found. The trying Magistrate applying the presumption 
permitted by s. 7 of the Act convicted accused No. 5 of an offence under s8. 4, 
and all the accused of offences under s. 5 of the Act and sentenced each of them 
to pay fines of varying amounts. The Sessions Judge of Kanara being of opi- 
nion that the convictions and sentences were against law referred the case to the 
High Court. : m 


K. B. Sukhtankar, for the accused. 
8. G. Patwardhan, Government Pleader, for the Crown. x 
Loxvur J. This is a reference by the learned Seasiona Judge at Karwar re- 
commending that the conviction of the six accused by the Sub-Divisional Mag- 
istrate, First Class, Karwar Town, under s. 6 of the Bombay Prevention of 
Gambling Act, should be set aside and the accused acquitted and discharged. 
The charge against the accused was that accused No. 3 had kept a common 
gaming house at Keni, a suburb of Ankola, and that all the accused were found 
there engaged in playing cards for stakes. The Police Sub-Inspector of An- 
kola received information that three cottagea in survey No. 166/A belonging 
to Dani, Yeshwant and Janaki were used as common gaming houses, and on 
August 20, 1945, he obtained a warrant from the First Class Magistrate, An- 
kola, to search these houses and seize the instruments of gaming found there. 
On August 28, 1945, the Police Sub-Inspector got information that gambling 
was going on in Dani’s house. It was then about 11 p.m. and he proceeded to 
that house with a party of constables and panchas. Peeping through a hole, 
he found that all the six accused were then engaged in playing with cards what 
is known as pat game with two annas stakes. The party entered the room and 
found the six accused sitting in a circle playing cards, with a sum of Rs. 3-11-0 
placed in the centre. As soon as the party entered the room, the accused be- 
gan to ron away. They were ali caught and a panchnama was drawn up. 
After completing the investigation, a charge sheet was sent against all the six 
accused, accused No. 3 being charged under s. 4 of the Bombay Prevention of 
Gambling Act and the other accused under s. 5. 
The learned Magistrate who tried the accused found that the house belonged 
to Dani, and accused No. 3, who was thought to be the son of Dani, was really 
not her son and had nothing to do with that house. The charge under s. 4 was; 
therefore, held not proved against him, but as all the six accused were found 
playing there for stakes and the instruments were seized on a search made 
under a warrant issued under s. 6 of the Act, a presumption under s. 7 was 
raised and all the six accused were convicted under s. 5 of the Act. 


The learned Sessions Judge has recommended their acquittal mainly on three 
grounds, vir. that the warrant under which the search was conducted was not 
legal and proper, that no instruments of gaming were found there, and that 
even if a presumption might be raised under s. 7, yet it was rebutted by the 
fact that all the accused were related to each other and they were enjoying a 
game of cards in a holiday mood as it was naralipaurnima. 

Unfortunately, the warrant which the Sub-Inspector obtained from the 
Magistrate was drawn upon & printed form intended for warrants under s. 96 
of the Criminal Procedure Code. No correction was made in the printed form, 
and the order of the Magistrate contained in that warrant that the articles 
seized should be immediately produced before him shows that the Magistrate 
did not apply his mind to his powers in issuing a warrant under a. 6 of the 
Prevention of Gambling Act. The learned Sessions Judge has pointed out that 
there is nothing in evidence to show that a written information was laid before 
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him on oath before he issued a warrant as required by s. 6. But, as held in 
Emperor v. Tribhovan Motiram! the section does not require that information 
should be given in writing. All that the section requires is that there should 
be a complaint or information on oath, and it may be either oral or in writing. 
It is not necessary that it must appear in the warrant itself that a complaint 
or information was given on oath Illustration (6) to s. 114 of the Indian 
Evidence Act justifies the presumption that the warrant was issned after the 
necessary procedure. We do not, therefore, think that the warrant is illegal 
on that account. But there is nothing to show either in the warrant itself or 
in the statement of the Police Sub-Inspector that it was issued under s. 6 of 
the Prevention of Gambling Act. The wording of the warrant clearly shows 
that it was issued under s. 96 of the Criminal Procedure Code. If it was in- 
tended to be issued under s. 6, at least the heading would have been scored out, 
and for s. 96 of the Crimmal Procedure Code, s. 6 of the Prevention of Gambl- 
ing Act would have been substituted. Section 6 of the Prevention of Gambling 
Act does not speak of the production of the articles asized before the Magistrate 
issuing the warrant. The order for production of the articlea could be made 
only under s. 96 of the Criminal Procedure Code. The Sub-Inspector of 
Police could merely send a report and obtain a warrant under that section. 
But for the purpose of a warrant under s. 6 of the Prevention of Gambling 
Act, he must appear in person and give the information on oath. He does not 
aay in his statement that he gave such information on oath, or that he obtained 
a search warrant under a. 6 of the Prevention of Gambling Act. All that he 
says is that on August 20, 1945, he obtained a warrant of attachment and search 
from the Magistrate, First Class, Ankola, and he has produced that warrant. 
It clearly shows that it was a warrant under s. 96 of the Criminal Procedure 
Code. Hence the presumption which would ordinarily have arisen that when- 
ever a warrant was issued by an authorised officer all preliminary procedure 
‘was duly followed by him is negatived by the contents of the warrant itself 
and by the vague statement of the Police Sub-Inspector. In fact a warrant 
for search under s. 6 of the Gambling Act is to be drawn up on form No. P.M. 
173e (Vide G.R.H.D. No. 559/4 dated 4-5-1988). A Magistrate while issuing 
a search warrant should take care to see that a proper form is used, and if he 
bas to use any other form, ‘he has to make the necessary corrections go as to 
comply with the requirements of that section. Section 6 of the Gambling Act 
must be construed strictly, because s. 7 gives to an arrest and seizure under it 
an operation different from that of the general presumption af innocence in 
criminal cases. We, therefore, hold that the warrant issued by the learned 

te for the search of the three houses was not under s. 6 of the Gambling 
Act,-Hnt under s. 96 of the Criminal Procedure Code. It, therefore, follows 
that the presumption under s. 7 of the Gambling Act does not arise. 

- Jn the -abgence of such presumption there is nothing to show that the house 
was ysed as a common gaming house. It is true that there is a finding of fact 
that the six accused were playing cards for stakes. But there is nothing to 
show. that any profit was made out of that gaming by the owner or occupier 
of.the-hopse. It was suggested that such a presumption would arise from the 
fact that a tin-box with a slit in its lid was found in the neighbouring room, 
which. would indicate that the money thrown into the tin-box through the slit 
was tg go to the owner of the house. But the panchanama shows that there 
was ẹ pillar in that room which was worshipped and some coconuts were placed 
at ita foot by the worshippers. The accused say that the tin-box was kept in 
front of -that pillar so that any devotee might put some small coins into it for 
a dias of purchasing coconuts for the deity. The contenta of the panch- 
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nama bear out this allegation, and a presumption that the money would go to 
the owner of the house as the profits of the gaming would inot be justified. 

It is further pointed out on behalf of the acensed ‚hat according to the 
view taken in Emperor v. Chimanlal Moaneklal' l the fact that the 
aecused were playing cards on a holiday and that th r were all related to 
each other is sufficient to rebut the presumption, if any, arising under sg. 7 
of the Gambling Act. But in that case, the accused had gone out to a different 
place on a picnic party and were playing cards there for small stakes. In the 
present case the accused do not admit that they were playing cards at all, and 
their conduct in running away on the arrival of the police is also suspicious. 
The absence of a proper search warrant and the consequent presumption under 
£. 7 of the Gambling Act, and the absence of any other evidence to show that 
the house was used as a common gaming houses are, however, sufficient for 
accepting the reference made by the learned Sessions Judge. 

We, therefore, make the rule absolute, set aside the conviction of the 
accused and order that they be acquitted and discharged. The fines, if re- 
covered, should be refunded to them. The order regarding the forfeiture of 
the articles is set aside. The articles seized should.be returned to those from 
whom they were seized. 


a 


Before Str Leonard Stone, Kt., Chief Justice, and Mr. Justice Diæit. 
EMPEROR v. GOVIND BHIMRAO KULKARNI. | 


Motor Spirit Rationing Order, 1941, cls. 2, 35, Schedule 1—Defence of India Rules, 1939, r. 81— 
Lorries or trucks and touring cars owned by same person—Peirol coupons, in respect of lorries, 
used to put petrol into touring cars—Whether such act an offence wader the Order—Penal pro- 
visions of emergency l 

A mil company owned stx motor lorries or trucks and four touring cars which were used 
in the company’s business. After the coming into force of the Motor Spirit Rationing 
Order, 1941, the company was given its quote of coupons to obtain motor spirit for its ten 
motor vehicles. In the course of carrying out their activities the company used the petrol 
coupons in respect of the lorries or trucks to put petrol into the touring cars. Onthe question . 
whether it amounted to an offence under the Motor Spirit Rationing Order, 1941 :— 

Held, that apart from the definttion section and the second schedule of the Motor Sptrit 
Rationing Order, 1941, there was not in the Order any other method by which types of 
vehicles could be classified, and whether the classification be taken by reference to the 
second schedule or by reference to the definition of “ vehicle ” in sub-cl. 2(p) of the Order, 
what was done in the case did not constitute an offence, because the vehicles in question 
would be of the same class within the exception contained in sub-cl. 26(d) of the Order. 

In order to find that an offence under the penal provisions of an emergency legislation has 
been committed it is not sufficient to guess at what the intention of the legislature may have 
been ; it is necessary to find words of sufficient clarity to bring home the offence charged. 


Tre Sholapur Mills Spinning and Weaving Company, Ltd., owned four tour- 
ing cars and six goods lorries or trucks. On February 27, 1944, the manager of 
the mills, Biharilal (accused No. 1), on an order form required his supplier, 
Oza & Co., to furnish- petrol to one of the company’s touring cars. Govind 
and Jayantilal (accused Nos. 2 and 3), who were store-keeper and clerk res- 
pectivel¥ of the company, took out some petrol coupons and obtained petrol 
from the pumpmen (accused No. 4) of the supplier, Oza & Co. 

On November 8, 1944, the accused were arrested and a prosecution was 
launched against them for contravention of cls. 5 and 22 of the Motor Spirit 
Rationing Order, 1941. The prosecution case was that the accused had acquired 
petrol for a touring car of the company against coupons intended for a goods 
lorry or truck belonging to the company. The trying Magistrate acquitted 

1 (1917) 19 Bom. L. R. 698 Applicaticns Nos. 147-46, 204/y6 205/46, 


Decided, July 19, 1946. Criminal Re- 206/48, 280/48 and 281/46 made by A. K. 
iene Ne 43 of 1948, with Criminal Revision Phadkar, Sessions Judge, Sholapur. 
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accused No. 1 and sentenced accused Nos. 2, 3 and 4 to pay a fine of rupees 
fifty each or in default to suffer rigorous imprisonment for two months under 
r. 81(4) of the Defence of India Rules. On appeal the Sessions Judge at 
Sholapur was of opinion that the convictions and sentences should be set 
aside, and submitted the proceedings to the High Court under s. 488 of the 
Criminal Procedure Code. 


E. B. Ghaswalla, with M. G. Chitale, for the accused. 
8. G. Patwardhan, Government Pleader, for the Crown. 


Srons C. J. We have before us seven matters six of them being applications 
and one of them being a reference to us by the learned Sessions Judge, Shola- 
pur. Al these cases arise out of the same subject-matter. The point is a vory 
short one and it is this. The Sholapur Mills Spinning & Weaving Company, 
Ltd., owns six motor lorries or trucks and four touring cars; all of them used 
in the company’s business. Now after the rationing of motor spirit came into 
force in the year 1941 this company was given its quota of coupons to obtain 
motor spirit for its ten motor vehicles, and in the course of carrying out their 
activities the company used, indiscriminately, the petrol coupons in respect of 
one vehicle to put petrol into another vehicle and what is complained of by Gov- 
ernment is that the petrol m respect of the coupons for the lorries or trucks 
was used in the touring cars and vice versa. Whether or not to do this is an 
offence must depend solely on what interpretation is to be placed upon the 
Motor Spirit Rationing Order, 1941, which was made in exercise of the powers 
conferred by r. 81 of the Defence of India Rules, 1939. 

The section upon which the answer to this question depends is cl. 26, 
which is contained in the chapter, which is headed ‘‘ Restrictions on supply and 
use of motor spirit, and dealings with receipta and coupons’’. Clause 26 is 
imtituled ‘‘Use of motor spirit for a purpose other than that authorised” and 
it is in these terms :— 

“ No person shall use or permit the use of motor spirit aoquired by him against the surrender 
of special receipts or coupons or under the authority of a licence— 

(a) for a purpose other than that to which the special receipts, coupons or Hoence relates, 
and for other purpos€’ therein mentioned, 
(b) save in accordance with any conditions or instructions appearing on or attached 
' to the coupans...and 
(c) for any particular purpose where a supply has been made for more than one purpose, 
in the manner therein set out.” 
and then we come to sub-cl. (d) which is as follows :— 

“ In a case in which the coupons have been issued in respect of a particular vehicle, in any 
other vehicle except a vehicle of the same class owned by the person to whom the coupons have 
been issued.” 

In order to bring any particular case within the exception two elements have 
got to prevail. The first is that the ‘‘other vehicle’’ must be a vehicle of the 
same class and the second element is that it must be owned by the person to 
whom the coupons have been issued. No question arises with regard to the 
second element because all these vehicles belong to Sholapur Mills Spinning & 
Weaving Company, Ltd. The question, however, raised by the learned Gov- 
ernment Pleader is that a motor lorry and a touring car are not vehicles of the 
same class. It must be at once apparent that almost any articles of the same 
type can be divided into quite a number of different classes and in different 
ways. For instance, motor cara can be divided into classes according to their 
horse power or their makers or their user. It therefore falls to consider what 
sub-cl. (d) means by ‘‘vebicles of the same class”. When the definition clause 
of this order is referred to it will be found that in sub-cl. 2(g) ‘‘motor vehicle’’ 
means any mechanically propelled vehicle constructed or adapted for use on 
roads, and, that the definition of ‘vehicle’ in sub-cl. (2)(p) is a motor vehicle 


a“ 
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or a motor boat. In other words a ‘vehicle’ means first of all any mechanically 
propelled vehicle constructed or adapted for use on roads, and, secondly, 
a motor boat, so that as far as the definition clause of this Order is 
concerned there are only two classes of vehicles. Reference has 
béen made to the second schedule of this order in which there is the heading 
“*Clasa of vehicles’’ and below it vehicles are divided into five classes, Class 1 
is vehicles belonging to the Central or a Provincial Government. Class 2 is a 
vehicle of local authorities. Clase 3 is transport vehicles and motor boats used. 
for public transport. Class 4 is motor vehicles in the possession of a dealer 
or & distributor and class 6 is vehicles not included in items 1, 2, 3, and 4. So that 
classified by reference to the second schedule both the motor lorries and the 
touring cars of this company fall in class 5. Apart from the definition section 
and the 2nd schedule there is not in this Order any other method by which 
types of vehicles can be classified, and whether the classification be taken by 
reference to the second schedule or by reference to the definition of ‘‘vehicle’’ 
in sub-cl. 2(p) what has been done does not constitute an offence because the 
vehicles in question would be of the same class. It must be borne in mind that 
we are considering the penal provisions of emergency legislation, and in order 
to find that an offence has been committed it is not sufficient to guess at what 
the intention of the Legislature may have been, we have to find words of 
sufficient clarity to bring home the offence charged, Whether or not the Legis- 
lature intended to limit the exception to different classes of motor cara it is im- 
possible to say. To construe the language used in sub-cl. 26(d) by the 
standard of either of the methods above mentioned results in no offence being 
made out, 

The result in each of these seven cases is as follows: In applications Nos. 
147, 204, 205, 206, 230, and 231 all of 1946 the rule is made absolute and the 
proceedings are quashed. In reference No. 22 of 1946 the reference is accepted, 
the rule is made absolute and the convictions and sentences set aside. Fines if 
paid to be refunded. 


APPELLATE CIVIL. 


Before Mr. Justice Rafadhayksha. 
KALOOKHAN FAZLHEDIN v. SURJI VALLABHDAS.* 

Ctoll Procedure Code (Act V of 1908), O. XLIII, r. 1 (e), O. IX. t. 9, Sec. 141—AppHcation for 
restoring suii to file, dismissed for default—AppHcation for restoring suck application to Alle— 
Dismissal of second applcation—Whether appeal Hes against order of dismissal. 

Under O. XLII, r. 1(e), of the Civil Procedure Code, 1908, no appeal lies against an order 
passed on an application refesing to restore to file an application dismissed for default, which 
application was made to restore to file a suit dismissed for default. 

Chander Sahai v. Durga Prasad: and Sadaya Padayachi v. Chinnaswami Naidu’, followed. 

Rameshar v. Hartbhow', dissented from. 
D. B. Manke v. B. Walbvekar', referred to. 

Oxz Nizamuddin filed suit No. 128 of 1943 against Surji Vallabhdas on June 
22, 1943. ‘The suit was dismissed for default on June 13, 1944. Nizamuddin 
died on June 16, 1944, and on June 27, 1944, his legal representatives Kalookhan 
and others í (applicants) filed an application, No. 69 of 1944, for restoring the 
suit to file. The applicants remained absent on the day fixed for final hearing 
of the application and it was dismissed for default on March 1, 1945. On March 


* Decided, January 8, 1946. Civil Revi- EY ign cre aed Application No. 23 


decision of R. D. District Judge of 1 (1924) L L. R. 46 AIL 588 
Thana, in Appeal No. 9 -of 1049, ooniirning 2 (1985) L L. R. 58 Mad. 814. 
the decree passed by R. K. Soonawala, 8 fl A. L R. Oudh 844, 
tional Joint Civi Judge (Junior Division) 4 [1923] A. L R. Bom. 388 
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8, 1945, the applicants filed another application, No. 23 of 1945, for restoring , 
the dismissed applicazion to file. The trial Judge dismissed this application 
on April 7, 1945. The applicants appealed against this order to the District 
Judge, who dismissed the appeal on the preliminary point that the order ap- 
pealed from was not appealable. The applicants appealed to the High Court 
in revision. 

A. Q. Desai with U. 8. Hattangads, for the applicants. 

M. B. Chitre, for tae opponent. 


RasapeayarsHa J. The suit out of which this civil revision application 
arises was filed by the plamtiff Nijamuddin as suit No. 128 of 1943. That 
suit was dismissed fo> default on June 18, 1944. Nijamuddin died on June 16, 
and on June 27 his ncphews, the present applicants, filed an application, No. 69 
of 1944, for restoring the suit to file. Evidence was taken during the hearing 
of that application acd the application was fixed‘for final hearing on March 1, 
1945. On that day -he applicants remained absent, and the application was 
dismissed for default Then on March 3, 1945, the applicants filed another 
application, No. 28 of 1945, for restoring the dismissed application to file. The 
learned trial Judge dismissed that application on April 7, 1945. Against that 
order an appeal was fled in the District Court and a preliminary objection was 
taken that no appeal lay against the order dismissing the application for res- 
toring to file the app ication for restoring the suit dismissed for default. The 
learned District Judge upheld this objection and held that no appeal lay. It 
is against that order zhat the present application has been filed in revision. 

There is some conflict of authorities on the question as to whether there can 
be-an application for restoring to file an application which was dismissed for 
default and which wes itself filed for restoring to file a suit which was also dis- 
missed for default. This Court has held in the case of D. B. Manks v. B. Wal- 
wékar' that ‘‘there was no rule in the Code that enabled the Court to restore an 
application made under O. IX, r. 9, which had been dismissed for want of pro- 
secution.’’? But thers have been decisions of other High Courts which hold 
that such an applicaton does lie. Those High Courts rely on the provisions of 
O. IX, r. 9, read with s. 141 of the Civil Procedure Code which lays down that 
“‘the procedure prov ded in the Code in regard to suits shall be followed, as 
far as it can be made applicable, in all proceedings in any Court of Civil juris- 
dictiou.’’ It is true that in the Bombay case mentioned above, there is no 
reference to s. 141. But even assuming that an application lies for restoring 
to file au application under O. IX, r. 9, which has been’ dismissed for default, 
the question arises whether there is an appeal against the dismissal of the second 
application. Tt is true that O. XLIII, r. 1(c), does provide that an appeal lies 
against an order uncer r. 9 of O. ix rejecting an application for an order to 
set aside the dismissal of a suit. By reason of this, undoubtedly, an appeal 
would have lain agamst the dismissal of the application No. 69 of 1944. But 
the question arises waether there can be an appeal against the dismissal of the 
application No. 23 of 1945 which rejected the prayer for restoring to file appli- 
cation No. 69 of 1944. Mr. A. G. Dseai for the applicants sought to read. 
O. XLII, r. 1(c), wth s. 141 of the Civil Procedure Code and argued that the 
provisions of s. 141 which permit the procedure laid down in the Code in re- 
gard to a suit being followed in respect of all proceedings in a civil Court, 
could also enable an appeal being made under O. XLII, r. 1(c). In my opi- 
nion, this contention. cannot be accepted. Section 141 of the Civil Procedure 
Code only lays down that the procedure in regard to a suit may be followed in 
respect of all proceedings in a civil Court. Having regard to this section it 


1 [1928] A. L R. Bom. 886. 
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may be that application No. 23 of 1945 could be entertained to restore to file 
application No. 69 of 1944. But it is quite a different matter when the provi- 
sions of s. 141 of the Civil Procedure Code are pressed for giving a right of 
appeal which the Court does not allow. The only authority on this point which 
sitpports the applicants is the case of Hameskar v. Harihar. 1, At p. 347 the 
learned Judges observe: 

“Tf the ald of section 141, Civil Procedure Code, can be invoked to bring within the scope 

of Order IX, role 9, an application to restore to hearing a previous application for restoration 
which hes been dismissed for default, it seems to us thet that same section can be invoked to 
make appealable under Order XLII, rule l(c), the order which is passed upon such an applica- 
thon.” 
But with the greatest respect to the learned Judges, it seems to me that they 
have failed to draw a distinction between questions which are purely matters 
of procedure and questions of appeal which are matters of substantive right. 
In Chandar Sahat v. Durga Prasad? Mr. Justice Sulaiman held that 

“an appeal Hes from an order refusing to set aside an ex-parte decree, but, under the Code 

of Civil Procedure nd appeal is provided for from an order dismissing an application which is 
for restoration of an application for sett] g aside an av-parie decree. Nor oan a right of appeal 
be claimed by virtus of section 141 of the Code of Civil Procedure, when Order XLII of the Code 
makes no provision for such an appeal.” 
This decision was followed in a division bench ruling of the Madras High 
Court in Sadaya Padayachi v. Chinnaswami Naidu? where also argument simi- 
lar to the one addressed to me was pressed. It was urged that an appeal would 
lie under O. XLIM, r. 1(c), by reason of the application of s. 141 of the Civil 
Procedure Code. The learned Judges point out that the provisions of s. 141 
of the Civil Procedure Code had been invoked as sufficient warrant for the view 
that the provisions of O. IX, r. 9, of the Civil Procedure Code, would apply to 
applications made under the same rule as well as to applications to set aside a 
dismissal of a suit; and then they go on to observe (p. 815): 

“ That however is not to say that the same section will avail to confer a right of appeal. 

Tt deals only with procedure, whereas a right of appeal is a substantive right. Under section 104 
or the Code suchi ea Ae cnjoyed oniy m repect of orders, specified: a Maat pecton or ae ORE 
XLAI, rule 1.” 
They therefore held that no appeal lay in circumstances similar to the present 
ones. With respect I agree with the view taken by the Allahabad and the 
Madras High Courts. That being so, the learned District Judge was right in 
holding that no appeal lay. 

It was further urged by the learned advocate that even if no appeal lay, the 
present application might be treated as an application in revision against the 
order of the trial Court dismissing Application No. 23 of 1945. Even if I 
were to waive the bar of limitation and excuse the delay in filing the applica- 
tion, it is quite clear that no question of jurisdiction is involved in the decision 
on merits of the application No. 23 of 1945. Therefore even under s. 115 of 
the Civil Procedure Code an application in revision would be incompetent, 

I must therefore discharge the rule with costa. 


A. I. R. Oudb 844. 3 (1985) L L. R. 58 Mad. 814, 
824) I. L. R. 46 All. 588. 
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Before Mr. Justice Rajadkyakeha. 
BADEVVA IMMAMSAB PINJAR v. HIRIYENNA BHIMAPPA* 


Bombay Agricultural Debtor? ReHef Act (Bom. XXVIL of 1989), Sees. 9, 45—Application for 
adjustment of debta—Sale deed in favour of one creditor—Determination of nature of transac- 
tion by Debt Adjustment Board—Board holding tt as sale and not morigage—Deciston of Board 
Sollowea by award in relation to debts of other creditora of applcant—Applcant’s appeal purported 


to be against decision of Board under s. 45—Copy of award filed along with appeal-Appeal 
whether competent. 

The applicant, an agriculturist, filed an application under s. 17 of the Bombay Agricultural 
Debtors’ Rellef Act, 1989, for adjustment of his debts. Among his creditors mentioned by 
him was one in whose favour the applicant had passed a sale-deed. The preliminary issues 
which were required to be determined under s. 85 of the Act were decided in the applicant’s 
favour, but in considering the real nature of the transaction evidenced by the sale-deed, under 
s. 45 of the Act, the Debt Adjustment Board held that it was a sale and not a mortgage. 
The decision was followed up later by an award comprising not only the debts of the other 
creditors but also showing that nothing was due from the creditor whose transaction was 
held to be an out and out sale. The applicant filed an appeal under s. 9 of the Act which 
purported to be against the decision of the Board that the transaction was a sale. A copy 
of the award was, however, filed along with the appeal. The lower Court held that the 
appeal was incompetent on the ground that it was against the decision of the Board under 
8. 45 of the Act that the transaction was a sale and not a mortgage :— 

Held, that as in substance the appeal was against the award in which nothing was shown 
to be due to the creditor as the transaction was held to be a sale out and out, it was competent 
under s. 8(2) of the Act. 


Tatya Ladappa v Suka Sandipan’, followed. 

Bapzvva (applicant) applied for adjustment of his debts to the Debt Adjust- 
ment Board under s. 17 of the Bombay Agricultural Debtors’ Relief Act, 1939. 
The applicant had passed a sale-deed in favour of one Hiriyenna (opponent) 
for Rs. 800 in respect of some land. The applicant contended before the Beard 
that the transaction embodied in the sale-deed was in the nature of a mortgage. 
The Board held that the applicant was a debtor withm the meaning of the Act 
but that the transaction evidenced by the sale-deed was an out and out sale. 
An award was accordingly drawn up comprising not only the debts of the 
other creditors of the applicant but also showing that nothing was due from 
the opponent as the transaction was held to be an out and out sale. The 
applicant filed an appeal in the Court of the First Class Subordinate Judge at 
Dharwar under s. 9 of the Act. The appeal purported to be against the decision 
of the Board that the transaction was a sale. A copy of the award was filed 
along with the appeal. The trial Judge considered that against such a deci- 
sion of the Board there was no appeal as no appeal was provided for in the 
Act from a decision which fell under s. 45 of the Act. He rejected the appeal 
as incompetent. The applicant applied in revision to the High Court. 


B. M. Kalagats for N. M. Hungund, for the applicant. 
No appearance for the opponent, 


RAJADHYAKSHA J. The applicant in this case is an agriculturist living in 
the Navalgund taluka of the Dharwar District where a Board has been establ- 
ished under the Bombay Agricultural Debtors’ Relief Act. Under s. 17 of that 
Act he filed an application for adjustment of his debts. Among the three cre- 
ditors mentioned by him in his petition was the present opponent who has not 
filed any appearance in this revision application. The present opponent was 


* Decided, January 9, 1916, Civil Revision Board al Navalgund. in Application No. 145 
Civil Judge (Senior Division) 1 (1945) Civi Revision Application 


at Dharwar, in Debt Adjustment Board Appeal No. 297 of 1044, decided by Weston J., on 
No. 88 of 1948, confirming the decree passed July 25, 1045 (Unrep.) 
Aranha, Chairman Adjustment 
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present petitioners for a sum of Bs. 800. The applicant claimed that this 
transaction although in the form of a sale-deed was really a mortgage. The 
Board held that the applicant was a debtor within the meaning of the Act and 
that the total amount of his debts did not exceed Re. 15,000. The preliminary 
issues which were required to be determined under s. 35 of the Act were decided 
in his favour. But in considering the real nature of this transaction under B. 45 
of the Act, the Board held, negativing the contention of the applicant, that 
it was not a mortgage but it was, what it purported to be, a sale. In respect of 
the debta belonging to the other creditors an award was prepared under a. 54 of 
the Act and in this award the name of the present opponent appears at item 
No. 1. But the amount due to him is shown as nil as the transaction was held 
to be a sale out and out. The applicant then filed an appeal in the Court of 
the First Class Subordinate Judge at Dharwar under s. 9 of the Act. This 
appeal purported to be against the order of the Board dated July 7, 1944, on 
which date it appears the Board held that the transaction was a sale out and 
out. But the award was drawn up on July 20, 1944, before the appeal was 
filed on September 4, 1944. The learned First Class Subordinate Judge, how- 
ever, appears to have considered that the appeal was not against the award 
but that it was an appeal against the decision of the Chairman dated July 7, 
1944, holding that the transaction was a sale out and out. The learned J udge 
considered that against such a decision there was no appeal as no appeal was 
provided for in the Act from a decision which fell under s. 45 of the Act. He 
accordiugly rejected the appeal as incompetent. It is against that order that 
the petitioner has come in revision. 

Section 9 of the Act deals with appeala. Under sub-a (1) of that section 
an appeal lies against every award except certain awards mentioned in that 
sub-section. Sub-section (2) deals with appeals from decisions where no 
award has been made, and the only two decisions which are made appealable 
under that sub-section are decisions under s. 23(3) and s. 35(2) of the Act. 
It is clear that the decision that the transaction is a sale and not a mortgage 
is a decision under s. 45 of the Act and as such not appealable. But the learn- 
ed First Class Subordinate Judge appears to have overlooked the fact in this 
case that there was not only the decision that the transaction was an out and 
out sale but that decision was followed up by an award comprising not only 
the debts of other creditors but also showing that nothing was due from the 
opponent as the transaction was held to be an out and out sale. Although the 
appeal purported to be against the decision of July 7, 1944, in fact a copy of 
the award was filed along with the appeal, and if the memo. of appeal had been 
properly drafted, the appeal should have been shown as having been filed 
against the award under s. 54 and not against the decision under s. 45 of the 
Act. It is not necessary to take a very technical view of the memo. of appeal, 
and it is clear that in substance it was an appeal against the award in which 
nothing was shown to be due to the opponent as the transaction was held to 
be a sale out and out. A case practically on all fours with this was decided 
by Mr. Justice Weston in Tatya Ladappa v. Suka Sandipan! and the following 
observations from the judgment in that case put the whole case very neatly :— 

“Tf it was the case that the decision of the Board preceded the framing of the award by some 
time and the appeal was expressed to relate to the earlier decision, and not to the award, then 
no doubt the finding of the learned First Class Subordinate Judge would be correct. Section 9 
of the Bombay Agricultural Debtors’ Relief Act, which provides for appeal from awards, states 
that the only decisions appeelable as such are decisions under sub-s. (3) of s. 28, or under sub-s. (3 
af s. 85, and there oan be no doubt that a decision under s. 45 is not appealable as such 
Tt seems to me, however, unnecessary to take too technical a view of words appearing in the 


1 (1 Civil Revision pplication J 1945 7 
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memorandum of appeal, and, when the award bears the date of the order complained of in the 
Memorandum of appeal, tt seos to me that the appeal should be construed as being fram what 
by the Act is made appealable rather than from what by the Act is not made appealable. Section 
9 provides for an appeal by any perty, and by ‘ party’ I understand to mean a party to the 
proceeding, and not necessirily a party whose name appears in the award. For it would be 
absurd to hold that a party, whose name has been wrongly omitted from the award, should not 
have aright of appeal I do not attach any importance to the circumstance that in this particular 
case the names of the present opponents do appear in the award. The name of the present 
applicant naturally appears in it. It is true of course that the making of the award was not the 
necessary consequence of the finding that the transaction of September 19, 1980, was a sale, and, 
if this transaction had stood alone, the present applicant had no other debts, no doubt there 
would be no scope for making the award. In such event, however, the Board would have had 
to decide that the earlier finding that the applicant was a debtor was wrong, and as a consequence 
dismiss the application. This finding and order would seem to be referable to s. 85(2) of the 
Act, and against them the present applicant would have a right of appeal under s. 8 of the Act. 
Taking the appeal as one against the award, it seems to me to be clearly competent under s. %1) 
of the Act, and the learned First Class Subordinate Judge was therefore wrong in refusing to 
entertain it.” 
With respect I agree with the observations of the learned Judge, and therefore 
hold that the First Class Subordinate Judge of Dharwar was in error in hold- 
ing that no appeal lay in the present case. 

I therefore make the rule absolute with costs and direct the Civil Judge 
(Senior Division) Dharwar to restore the appeal to fle and to dispose it of 
on merits. 


Before Mr. Justice Rajadhyaksha and Mr. Justice Gajendragadkar. 
BHIMSEN HANMANT v. THE URBAN BANK, MUDDEBIHAL.* 


Bombay Co-operative Societies Act (Bom. VII of 1925), Secs. 61}(a), 64—Bombay Co-operative 
Soctetes (Amendment) Act (Bom. XVI of 1943), Seo. 3—Indian limitation Act (IX of 1908), 
Secs. 181, 183 —Award—Ewecution of award—Whether such award to be treated as a decree of 
civil Court—AppHcabtlity of art. 183—Retrospective effect of amending Act. 

Under s. 50(1) (a) of the Bombay Co-operative Societies Act, 1925, as tt stood before its 
amendment by Act XVI of 1948, the award sought to be executed under it must be treated 
as a decree of a civil Court within the meaning of art. 18% of the Indian Limitation Act, 10908. 

Maratha Co-operatice Credit Bank, Dharwar v. Keshav,) followed. 

The Hubli Urban Co-operative Society v. Gururao Bodhrao Benger and Raghavendra 
vy. Industrial Bank, Guledgud*, distinguished. 

Chattram Sagorneull v. Hardwart Mull & Co.4, Nadirehaw Contractor v. Gajraj Sheokaran- 
das," Subba Rao v. Calicut Co-operative Urban Bank*, Krishnafi Shridhar v. Mahadeo 
Sakharam' and Emperor v. Somabhai Govindbhai”, referred to. 

The amendment made in s. 50{1) (a) of the Bombay Co-operative Socteties Act, 1925, 
by Bom. Act XVI of 1043, has retrospective effect. 

Tue Urban Bank of Muddebihal (plaintif) had obtained an award against 
Bhimsen and others (defendants) on September 23, 1980, under s. 54 of the 
Bombay Co-operative Societies Act, 1925. Under s. 59(1) (a) of the Act a cer- 
tifleate was issued by the Registrar on October 25, 1980, and the award was 
put into execution by darkhast No. 196 of 1982 filed on February 19, 1932, in 
the Court of the Subordinate Judge at Muddebihal. “This darkhast was disg- 
missed on September 11, 1933, as the requisite process fees for the warrant 


* Decided, February 28 and March 1, 1946. Beaument C. J. and N. J. Wadia J., on 
Second A No. 561 of 1943, from the January 80, 1985 (Unrep.). 
decision of D. G. Kamerkar, District J at 1985) 88 Bom. L. R. 927. 
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issued for recovery were not paid. A fresh darkhast, No. 955 of 1984, was 
filed in the same Court by the plaintiff on September 18, 1984 In the course 
of the darkhast the defendant, Bhimsen, contended that the darkhast was 
barred by limitation as it had not bean instituted within three years of the 
isguo of the certificate. He contended that as art. 181 of the Indian limitation 
Act applied there could be no question of taking into account the previous 
darkhast of 1932. The trial Court held that art. 182 of the Indian Limitation 
Act applied and that therefore the darkhast was in time as it was filed within 
three years of the dismissal of the previous darkhast. - An appeal by the de- 
fendant was summarily dismissed. 
The defendant aposaled to the High Court. 


K. G. Datar, for the appellant. 
N. M. Hungund, for the respondent: 


QAJENDRAGADKAR J. This appeal arises in execution proceedings and raises 
one short question of law under s. 59(1) (a) of the Bombay Co-operative Bocie- 
ties Act (Bom. VII of 1925). The Urban Bank at Muddebihal obtained an award 
against the appellant and five other persons under s. 54 of the Societies Act. 
A dispute having arisen between the bank and the said persons it was referred 
for decision to a nominee of the Registrar, and the award in question was pass- 
ed by him on September 21, 1930. Under the award the debtors were directed 
to pay Rs. 451-3-0 with future interest at 124 per cent. per year on Re. 270. 
Under s. 59(1) (a) a certificate was issued by the Registrar on October 25, 1930, 
and the bank put the said award into*execution by filing darkhast No. 196 of 
1932 in the Court of the Civil Judge (Junior Division) at Muddebihal. This 
darkhast was filed on February 19, 1932, but since no steps were taken by the 
bank to pay the requisite process fea for the warrant ordered to be issued for 
the recovery of the amount, it was dismissed for want of prosecution on Sep- 
tember 11, 1938. Thereafter the present darkhast was filed by the bank (No. 
955 of 1984) in the same Court on September 18, 1934. The appellant 
resisted the bank’s claim to recover the amount in question mainly’qn the 
ground that the darkhast filed by the bank was barred by limitation. It was 
urged on his behalf that a darkhast by which an award made under s. 54 of the 
Societies Act is sought to be executed is governed not by art. 182 of ach. 1 of 
the Indian Limitation Act,*but by art. 181 of the said schedule. It was 
further contended on his behalf that the proceedings taken by the bank in the 
earlier darkhast of 1932 cannot assist the bank, since under art. 181 there is no 
question of keeping the decree alive for execution by taking any steps in aid 
of execution. Both the Courts below rejected the appellant’s contention bee 
held that the proper article to apply to the present execution p 
art. 182. On that view of the matter under art. 182(5) it was held that the 
previous darkhast was a step-in-aid of execution and that the present darkhast 
having been filed within three years from the date of the final order passed in 
the previous darkhast, the decree-holder’s claim to execute the award was in 
time. Section 59(1)(a) of the Societies Act provides inter alia that every 
order passed by the Registrar or his nominee under s. 54 of the said Act shall, 
if not carried out, be executed on a certificate signed by the Registrar by any 
civil Court in the same manner as a decree of such Court. Subsequent to the 
decision of the learned District Judge in this appeal a. 59(1)(a) has been 
amended in 1948 by Act XVI of 1948. The amended section reads thus :— 

“(1) Every order paseed by....the Registrar or his nominee.. „under section . 54.. 
shall, if not carried out, 

(a) on a certificate signed by the Registrar ar a liquidator, be deemed to be a décres of a 
Civil Court and shall be executed in the same manner as a decree of such Court ;. : 
For the appellant it has been urged before us that the amended section cannot ` 
be held to be retrospective and that the question arising between the parties in- 
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the present appeal must be decided under s. 59 as it stood before the amend- 
ment. L will deal with this argument later. In the first instance I propose to 
consider the question by reference to the section as it stood before the amend- 
ment. 

It has been conceded on behalf of the bank that an application made by the 
bank to execute an award passed in its favour after obtaining the necessary 
certificate from the Registrar under s. 59(1)(a) is governed by the provisions 
of the Indian Limitation Act. It is also not disputed before us that if art. 182 
applies to the present application, the darkhast is in time. Similarly, if art. 181 
applies, the present darkhast would be beyond time. ‘Fhat is how the short 
question which arises for decision in the present appeal is which of the two 
arts, 181 and 182 of the Indian Limitation Act applies to an application made 
to execute an award under s. 59(1)(a) of the Societies Act. 

In support of his contention that art. 181 applies to such an application the 
appellant has strongly relied upon a decision of a Division Bench of this Court 
in The Hubli Urban Co-operative Sootety v. Gururao Bodhrao Bengeri.1 The 
‘question which arose before the Division Bench in the said Letters Patent 
~ Appeal was similar to the question with which we are dealing. An applica- 

~ tion had been made in the said case by the Hubli Urban Co-operative Society 
to execute an award made in its favour and its application was resisted by the 
debtor on the ground that the said application was barred under art. 181 of 
sch. I of the Indian Limitation Act. In Second Appeal No. 301 of 1931 Mr. 
Justice Baker had held that the claim made by the society to enforce the award 


passed under s. 54 of the Act fell within the purview of art. 181 since the award. 


could not be said to be an order or decree of any civil Court as required by art. 
182. On that view Mr. Justice Baker had dismissed the appeal preferred by the 
Socisty. Against the said judgment the Society preferred the Letters Patent 
Appeal in question. While arguing the said Letters Patent Appeal before 
Beaumont C. J. and N. J. Wadia J. it was conceded on behalf of the society 
that if the award in question is not held to be an order of a civil Court, then 
art. 181 would apply and the appellant’s darkhast would be barred. Proceed- 
ing to deal with the matter on that concession, the only question which arose 
for decision was whether in terms it could be said that the award made by an 
arbitrator under s. 54 of the Societies Act was an order or a decree of a civil 
Court. The learned Chief Justice examined the relevant provisidns of the 
Qo-operative Societies Act and came to the conclusion that there was no war- 
rant for the suggestion made that the Registrar should be deemed to be a civil 
Court when he makes an award under s. 54 of the Act. ‘‘The argument for 
the appellant,’’ observed Beaumont O. J. ‘‘really involves that every person 
or body on whom is imposed by statute the obligation of deciding disputes 
between, particular persons is to be regarded as a civil Court within the mean- 
ing of the Limitation Act.’ He took the view that such a contention was 
quite unarguable. On that view it was held that the darkhast filed by the 
appellant was barred under art. 181 of the Indian Limitation Act. As I have 
said above, the appellant himself had conceded that if in terms the award made 
‘by the Registrar under 8. 54 was not held to be an order or a decrees of a civil 
‘Court, then art. 181 would apply. That being the position, the Court did not 
fhink it necessary to consider the other aspects of the matter which would other- 
wise have been relevant and material: The question as to whether the provi- 
gions of the Code of Civil Procedure such as ss. 89, 48 and the rules under 
©. XXI, would apply to an application made to execute an award was not 
sone before the Court and has not been considered. Similarly, the effect of 

the material words in s. 59(1) (a) ‘where it is provided that every order therein. 


ain 6A NE No. 5 of Beaumont C. J. and N. J. Wadia J., on 
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referred to shall be executed tn the same manner as a deores of such Court was 
also not considered. In that case the appellant based his case only on one 
argument, viz. that in making an award under s. 54 of the Societies Act the 
Registrar or his nomines must be deemed to be a civil Court and as such the 
onder made by him must be taken to be an order of a civil Court. That is why 
the division bench disposed of the matter on that footing alone. Theyhgld 
that the Registrar cannot be said to be a civil Court while he is making an 
award under s. 64. It may be noticed that it was assumed in this case that 
applications made under s. 69(1)(c) to execute awards are governed by the 
provisions of the Limitation Act though there is no discussion about this point. 


. Thus this decision does not afford any asaistance in deciding the question as 


to the effect of the words ‘‘in the same manner as a deeree of such Court’’ used 
in s. 59(1) (a) of the Societies Act. 

The same question arose before the same Bench in Raghavendra v. Industrial 
Bank, Guledgud'. In the said case an award had been made under s. 54 of 
the Societies Act and the certificate of the Registrar under s. 69(1)(a) had 
been granted on April 22,1931. The society had presented the darkhast appli- 
cation on March 12, 1982. The debtor’s contention that the said application 
was barred by limitation was negatived by both the Courts below. When the 
matter came before this Court in second appeal, Beaumont C. J. dealt with the 
effect of the provisions of s. 59 of the Societies Act and observed (p. 928) :— 

“Jt may perhaps be said that when a certificate is granted by the Registrar the award of 
ithe arbitrator should be treated as a decree of a civil Court.” 

He, however, pointed out that that would not help the appellant as the dark- 
hast proceedings had been filed within three years of the date of the certificate. 
Tho learned Chief Justice then observed (p. 928) :— 

“ I rather doubt myself whether the award ever becomes a decree of a civil Court within the 

meaning of article 182 of the Indian Limitation Act; but,” he concluded, “ it is not necessary 
to consider that point.” 
It may be mentioned that the -earlier decision of the same bench in the Hubli 
Urban Co-operative Soctety’s appeal was apparently not cited before the 
Court and the matter was dealt with on the basis that the claim made by the 
society was in time whether art. 181 or 182 was applied. The doubt expressed 
by the learned Chief Justice as to whether an award passed by the arbitrator 
under s. 54 of the Societies Act could ever become a decree of a civil Court 
within the meaning of art. 182 is strictly speaking somewhat inconsistent with 
the view which was taken by the same bench in the Hubi Urban Co-operatwe 
Socisty’s appeal’where it had been held that such an award cannot be treated as 
a decree of a civil Court. Even so, the learned Chief Justice did observe, as I have 
jast mentioned, that such an award may perhaps be treated as a decree of a 
civil Court for the purpose of execution. This decision also is not of much 
assistance. The question with which we are concerned did not in terms arise 
before the Court, and the learned Chief Justice had contented himself by mere- 
ly expressing a doubt as to whether an award made under a. 54 of the Societies 
Act can ever become a decree of a civil Court within the meaning of art. 182 
of the Indian Limitation Act. In this decision again it was assumed that an 
application to execute an award would be subject to the provisions of the 
Limitation Act. , 

In Maratha Co-operative Credit Bank, Dkarwar v. Keskav? the samo 
question arose before a Bench of which Mr. Justice N. J. Wadia was a member. 
An application to execute an award had been made under the provisions of 
8. 59(1) (a) of the Societies Act and it had been dismissed by both the Courts 
below on the ground that it was barred by limitation. On behalf of the bank 
two points were urged before the Court in the said case. The first contention 
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urged was that having regard to the provisions of the Bombay Co-operative 
Societies Act an award made under the provisions of that Act is not governed 
by or subject to the provisions of the Indian Limitation Act, and, secondly, it 
was contended that the application to execute the award in question was with- 
in timc in view of the fact that the bank had taken some steps under s. 59(1) (b) 
ofsthe Societies Act between March 1927 and July 1981, which steps amounted 
to steps-in-aid of execution within the meaning of art. 182(5). Mr. Justice 
Rangnekar, who delivered the judgment of the Court, repelled the first con- 
tention by observing that if the said contention was accepted, it ‘‘would ob- 
viously lead to some absurd results’’. Curiously enough the contention that 
the provisions of the Limitation Act do not apply to an application made to 
execute an award under s. 59(1)(a) of the Societies Act was sought to be sup- 
ported by reference to the decision of this Court in Raghavendra’s case. Mr. 
Justice Hangnekar held that the said decision did not support that contention 
at all. Dealing with the second contention urged before them Mr. Justice 
Rangnekar held that the steps taken by the bank to execute the decree under 
s. 59(1) (b) with the assistance of the Collector could not help to bring their 
present application for execution in time since under art. 182(5)‘ the Collector 
could not be said to be the proper Court for execution. Article 182(5) re- 
quires that before any application could be treated as a step-in-aid of execu- 
tion it must be shown that it was made in accordance with law to the proper 
Court for execution. According to Rangnekar J. the Collector to whom the 
application was made could not be regarded as such a Court. On that view it 
was held that the darkhast filed by the bank was beyond time. 

It is obvious that the question as to whether the provisions of art. 182(5) 
could be pressed into service by the bank arose because the Court assumed that. 
an application made by the bank would be governed by the provisions of art. 
182. In this connection it must be mentioned that the decision in Ragha- 
vendra’s case was cited before the Court and in fact Mr. Justice N. J. Wadia 
who was a party to the said decision was also a member of this Bench. Even 
so, in dealing with the contentions urged before them the Court proceeded on 
the assumption that art. 182 would apply. Under these circumstances it may 
not bs unreasonable to assume that the learned Judges did not share the doubt 
expressed by Beaumont O. J. in Baghavendra’s case. ‘In fact, both the Courts 
below have relied upon this decision in support of their conclusion that the 
darkhast filed by the Urban Bank at Muddebihal in the present case is within 
time under art. 182. 

. In-this connection it may be useful to refer to the decisions ‘dealing with the 
question of limitation applicable to applications made to execute awards filed 
under s. 15 of the Indian Arbitration Act. 

In Chaitram Sagormull v. Hardwart Mull & Co.’ the Calcutta High Court 
were dealing with such an award. An application for execution of that award 
had been made and it was held that such an application would be governed by 
art. 183 of the Indian Limitation Act. Under & 15 of the Indian Arbitration 
Act it is provided that the award when filed in a Court becomes enforceable 
‘‘as if it were a decree of the Court’’. Dealing with the question of limitation 
Rankin C. J. observed as follows (p. 504) :— 

“Now, we have to consider the construction of section 15 of the Indian Arbitration Act 
with a view to choose between two alternatives. One is the view that an award for purposes 
of limitation will be governed by article 162 or 188 according as it is filed in'a Chartered High Court 
or not, and the other is the view that whatever happens to an award it can only be enforceable 
within a period of three years prescribed by article 181 for appHoations for which no period of 
limttation is provided elsewhere in this schedule or by section 48 of the Code of Civil Procedure.” 
Rankin C. J. then proceeded to hold that s. 15 covers the question of time 
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within which the execution of a decree may be had, and came to the conclusion 
that to the execution of such an award art. 183 of the Limitation Act would 
apply. 

This Court has taken the same view in Nadirshaw Contractor v. Gajraj Bheo- 
karendas.’ It was held that such an award can be executed as a decree of the 
High Court at any time within twelve years from its date under art. 183 of the 
Indian Limitation Act. In support of the contention that the proper article 
to apply would be art. 181 the decision of this Court in Raghavendra’s case 
was cited before the Court. Beaumont C. J. distinguished the said decision by 
observing (p. 1007) :— 

“ The expression ‘in the same menner as ' (which occurs fn s. 50(1) (a) of the Societies 
Act) would seem to refer to the method of execution and would not, I think, cover the time within 
which execution must be enforced. But s. 15 speaks of the award being enforceable as if it 
were a decree of the Court, and it seems to me much easier to read that expression as including 
both the manner of execution and the ime within which execution must take place.” 
Accordingly, Beaumont O. J. accepted the reasoning of Rankin O. J. in the 
Calcutta decision and held that art. 188 would apply and not art. 181. He, 
however, remarked that the point is obviously susceptible of argument; but 
since the Calcutta view as to the construction of s. 15 had stood for some years, 
he saw no reason why he should differ from it. 

In Subba Rao v. Calicut Co-operative Urban Bank®, the Madras High Court 
was dealing with a similar question with reference to an award made under 
s. 5] of the Madras Co-operative Societies Act, 1912. Rule KV(7)(c) of the 
rules framed under the said Act states that on application to the civil Court 
having jurisdiction over the subject-matter of the decision or award, the Court 
shall enforce the decision or award as if it were a final decree of the Court. 
It was held that the execution of the award in question was governed by art. 
182 and not art. 181. In dealing with the matter as to which article applied, 
Leach C. J. thus observed, (p. 650) :— . 

“ Tt ta conceded by the learned Advocate for the appellant, as it must be, that an award 
ander the Co-operative Societies Act attracts all the provisions of the Code of Civil Procedure 
inithe,matter of execution. If ft attracts all the provisions of the Code with regard to execution, 
it must, Infour opinion, of necessity attract the provisions of the Limitation Act which apply 


« to the execution of decrees.” 


The learned Ohief Justice than proceeded to point out that if s. 48 applied, it 
would follow that the appropriate article to apply would be 182 and not 181, 
for, observed the learned Chief Justice (p. 651) :— 

ie etude id os eb a aA ie ede mea 
a period of three years and section 48 a period of twelve years.” 

Reading s. 59, apart from all authorities, it seems to us that the Legislature 
clearly intended that an award made under s. 54 of the Act should be executed 
in the same manner as a decree passed by a civil Court. The manner of execu- 
tion to which reference is made in s. 69(1)(a) would, we think, attract the ap- 


-plication of the relevant provisions of the Code of Civil Procedure as much as 


those of the Indian Limitation Act. If the provisions of the Code in reference 
to the execution of decreea apply to the execution of such awards, we are un- 
able to see why provisiong of the Limitation Act in regard to the execution of 
such decrees should be held inapplicable to them. In the case of awards which 
are made enforceable as if they were decrees of a civil Court, it has been held 
by the High Courts of Caleutta, Bombay and Madras that applications made to 
execute them are governed by either art. 182 or 188. The expression that the 
award may be enforced as if it were a decree of a civil Court may perhaps be 
wider and somewhat more emphatic than the expression that the award may 
be executed in the same manner as a decree of a civil Court; but we do not 
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think that the difference in the two expressions would justify the conclusiom 
that in the case of awards falling under the first category art. 182 of the 
Limitation Act would apply while in the case of the other awards art. 187 
would apply.. In both the cases the awards in terms continue to be awards 
and do not become decrees properly so called [wide Sassoon & Co. v. Ramdwtt 
Ramkissen Das]. The Legislature has, however, indicated that in executing 
the said awards they have to be treated as decrees and the procedure laid down 
by the Code in that behalf has, therefore, to be adopted. It seems to us that 
in both cases the object is the same, vis. that the awards should be treated as. 
being analogous to decrees for the purpose of execution. We are, therefore, 
inclined to hold that the awards which have to be executed in the same manner 
as decrees of civil Courts can legitimately be regarded as ‘‘decrees of civil 
Courts’’ within the meaning of art. 182. 

It has not been seriously disputed before us that when an application is made 
under s. 69(1)(a) it must comply with the requirements of O. XXL r. 11. 
Similarly, if all the details required by the said rule are not set out in the 
proper form, the Court can act under O. XXI, r. 17, and ask for corrections 
to be made. Indeed, it is difficult to conceive that these awards can be executed 
in the same manner as decrees of civil Courts without adopting the procedure 
of execution laid down by the Code of Civil Procedure under O. XXI. ‘The 
provisions of ss. 88, 39 and 48 would, for similar reasons, apply to such pro- 
ceedings. It has been held by this Court in Krisknaji Shridhar v. Mahadeo: 
Sakharam? that in the case of an award passed under the Co-operative Socie- 
ties Act (TI of 1912) if an application is made to execute the award, the Court 
to which such an application ts made can transfer the award under s. 89 of the 
Code of Civil Procedure. It may be mentioned that s. 48 of the said Act 
empowered the making of rules and under r. 34 thus framed awards passed 
_ under the gaid Act had to be executed in the same manner as decrees of civil 
Courte. It was contended on behalf of the debtor that an award could not be 
transferred by the Court to which an application is made for its execution 
since il was not a decree and the provisions of s. 89 of the Code of Civil Proce- 
dure would be inapplicable. In fact, the contention thus urged had been ac- 
cepted by the learned Judge before whom it was urged. When the matter 


came to this Court in a revisional application Macleod C. J. repelled the said “ 


contention because it seemed to him that it was based ‘‘upon a somewhat nar- 
row construction of s. 89’’. The learned Chief Justice was of the opinion that 
‘fas the petitioner could apply to the Poona Court to execute the decree as if 
the Poona Court had passed it’’ there was no reason why the Poona Court could 
not transfer it if the other requirements of s. 89 of the Code were satisfied. 
Thus the expression that the award may be executed in the same manner as a 
decree of a civil Court was held to mean that the said award may be executed. 
as if it was a decree of a civil Court. 

In this connection it may also be relevant to consider the object with which 
s. 59 was enacted. The Legislature seems to have intended that the societies 
in whose favour awards are made under s. 64 of the Societies Act should be 
entitled to execute their awards either with the assistance of civil Courts or at 
the hands of the Collector who is authorised to recover the dues in question as 
arrears of land revenue. The certificate which the Registrar has to grant in 
either case is not subject to any limitation. Prima facie an application made 
under s. 59(1)(b) for assistance of the Collector to execute the award is not 
subject to any limitation. Besides, s. 59A provides for an additional remedy 
to the society in whose favour an award has been made to take possession of the 
property of.the defaulting debtor in certain cages. Thus the policy of the 
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Legislature in making the provisions of s. 59 seems clearly to be to afford addi- 
tional facilities to the societies to recover their dues. If the contention that 
the execution of such an award is governed by art. 181 is accepted, it will ob- 
viously lead to a conflict as pointed out by" Leach C. J. in Subba Rao’s case. 
Article 181 fixes a period of three years, whereas s. 48 provides for a period 
of twelve years for the execution of decrees. It would then mean that whereas 
a decree passed by a civil Court can be executed within twelve years provided 
it is kept alive by taking appropriate steps under art. 182 of the Limitation 
Act, an award made by an arbitrator would become unenforceable after three 
years either from the date when it is pronounced and communicated to the 
parties or from the date of the certificate granted by the Registrar under s. 59. 
Assuming that the expression that an award may be executed in the same 
manner as a decree of a civil Court is capable of the interpretation sought to 
be put upon it by the appellant, we would hesitate to accept that interpretation 
in view of the fact that it would lead to this somewhat startling and irrational 
result. Besides, it would, we think, be plainly inconsistent with the object of 
the provisions of s. 59 and s. 59A. In such a case the rule of construction 
enunciated by Beaumont C. J. in Emperor v. Somabhai Govindbhai! affords 
valuable assistance. Observed the learned Chief Justice (p. 1091) :— 

“ A Judge must always consider the effect of any construction which he is asked to put on an 

Act of Parlament, and if he comes to the conclusion that a particular construction leads to a 
result which he considers irrational or unfair, he is entitled, and indeed bound, to assume that. 
the Legislature did not intend such a construction to be adopted, and to try to find some more 
rational meaning to which the words are sensible.” 
That being the position, we are inclined-to take the view that under the provi- 
sions of s. 59(1)(a) as they stood before the amendment the award sought to 
be executed must be treated to be a decree of a civil Court within the meaning 
of art. 182 of the Limitation Act. We, therefore, think that both the Courts 
below were right in relying upon the decision of this Court in Maratha Co- 
operative Credit Bank, Dharwar v. Keshav.® 

As I have mentioned at the outset s. 59 of the Societies Act has been amend- 
ed in 1948. We think that the Legislature thought it necessary to make this 
amendment in order to remove any possible doubt as to the effect of the material 
words used in s. 59(1)(a) as it stood before the amendment. The amendment 
does not make any change in the provisions of the said section. It merely 
clarifies the position and is in that sense purely declaratory. Perhaps, such 
a clarification became necessary in view of the doubt expressed by Beaumont 
0. J. in Raghavendra’ 8 case, Besides, even if it is held that the amendment 
makez some change in the provisions of s. 59(1)(a) by directing that the award, 
on a certificate signed by the Registrar, shall be deemed to be a decree of the 
civil Court, it would, we think, have to be given retrospective effect, since the 
amendment in question relates merely to the procedure as to how the money 
due under the award should be recovered. It is well settled that the genoral 
principle is that alterations in the procedure are always retrospective unless 
there be some good reason against it. Section 59 deals merely with procedure, 
and having regard to the nature of the amendment made we see no reason why 
it should not be given retrospective effect. 

Since, however, we lave held that even under the unamended section the 
award sought to be executed under s. 59(1)(a) must, for the purpose of execu- 
tion, be treated to be a decree of a civil Court within the meaning of art. 182 
of the Limitation Act, the question as to whether the amendment of 1943 
should be given retrospective effect or not seems to us to be more or less aca- 
demic. - 

The result is the appeal fails and is dismissed with costs. 
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. Before Mr. Justice Rajadhyaksha and Mr. Justice Gajendragadkar. 
MUPPANNA MALKAPPA HUMBI v. SHREE GAJANAN URBAN 
CO-OPERATIVE BANK, LTD.* 


Bombay Co-operative Societies Act (Bom. VII of 1925), Secs. 54, 5&1)t—Award—Darkhast filed 
in Court in omcoution of award—Non-recovery wider—-Whether holder of award can recover 
claim through Collector as arrears of land revenue—Whether award becomes because 
darkhast time-barred— Award whether becomes a decree on issue of certificate under s. §9({1)(a). 

The holder of an award made under s. 54 of the Bombay Co-operative Societies Act, 1925, 
obtedned under s. 59 of the Act a certificate from the Registrar to execute the award. In 
the darkhast filed in the civil Court nothing was recovered. On the question whether the 
holder of the award was precluded from resorting to the alternative remedy under s. 50(1)(b) 
of the Act :— 

Held, that the holder of the award was not prevented from obtaining a certificate from the 
Registrar and to proceed to execute the award by an application to the Collector to recover 
the amount due as if they were arrears of land revenue. 

United Australa, Ld. v. Barclay Bank, Ld! and Mulgund Co-operative Society v. Shid- 
Heagappe Ishwarappa’, followed. 

Hanmant Bhimrao v. Gururco Swamtrac’, distinguished and explained. 
Smith v. Bakert, Buckland v. Joknson® and Morris v. Robinsont, referred to. 

The word “or” between clauses (a) and (b) of s. 50(1) of the Bombay Co- 
operative Societies Act, 1925, gives to the person in whose favour an award has been given 
undar ¢. 54 of the Act, two altervative remedies, either of which it is open to him to pursue. 

The holder of an award under s. 54 of the Bombay Co-operative Societies Act, 1925, who 
obtains satisfaction of hiv claim under s. 50(7) (a) of the Act, is thereafter precluded from 
resorting to the alternative remedy under s. 50(7) (b) of the Act. 

An award made under s. 54 of the Bombay Co-operative Societies Act; 1825, does not 
become infructuous merely because the civil Court holds that the remedy of the party 
ander s. 5X7) (a) of the Act, is barred by limitation. It is open to the party, under the 
alternative romiedy ard ls ne oftar obtaining a- certificate from the 
Registrar to recover the amount as arrears of land revenue. 

‘ Mahomed Hoescin v. Koku Singh', referred to. 

On the issue of a certificate by the Registrar under s. 50(2) (a) of the Bombay Co-operative 
Societies Act, 1925, the award made under s. 54 of the Act docs not become a decree of 
a cvil Court. 


Sarr Gajanan Urban Co-operative Bank, Limited, Byadgi (defendant), ob- 


a bbe th 


tained’ an award against one Shidlingappa and others (plaintiffs) on Septem- 
ber 1, 1929, under s. 54 of the Bombay Co-operative Societies Act, 1925. The 
defendant obtained a certificate from the Registrar under s. 59 of the Act to 
execute the award in the Court of the Subordinate Judge at Haveri. The de- 
fendant filed a darkhast in the Haveri Court against Shidlingappa and the 
plaintiffs. This was disposed of on April 10, 1981. The defendant filed a 
second darkhast in 1932 and a third one in 1933 against the same judgment- 


debtors and both these were disposed. of. 


* Decided, March 1, 1946. Seoond A 
No. 1085 of 1948, from the decision of T. B. 
Kazh, Cll Jodas (Junior DE 


Civil Judge 
M H 
rd Py 
in Suit No. 189 of 


+ “ 69. (1) Every order passed by a liquida- 
tor under section or by the his 


passed 
if not carried out, be executed. 
(a) On a certificate by 
or a liquidator by any Court in the samo 


under sections 50 and 54 shall, 
the 


On March 18, 1987, the defendant 


manner as a decree of such Court; or 
(6) According to the law and under the 
rules for the time being in force for the recovery 


and shall be socompanted by a certificate 
signed by the Registrar or by an Assistant 
Registrar to whom the said power has been 
delegated by the Registrar.” 

1 941] A. C. 1. 

2 (1941) 48 Bom. L. R. 807. 

8 (1942) 44 Bom. L. R. 890., 

4 (1878) L. R. 8 C. P. 350. 

5 (1854) 185 C. B. 145. 

6 (1824) 3 B. & C. 198. 
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filed a fourth darkhast. The executing Court held that the darkhast was time- 
barred. On appeal it was submitted before the District Judge that the appeal 
might be dismissed provided the question of limitation was kept open. Both 
the parties agreed to this proposal and thereupon the appeal was dismissed. 
The defendant then obtained a certificate under s. 59(1)(b) of the Bombay 
Co-operative Societies Act, 1925, and applied to the Collector for recovery of 
the dues as arrears of land revenue. 

The plaintiffs fled the present suit on April 8, 1941, for an injunction against 
the defendant restraining the defendant from executing the award through the 
revenue authorities, after getting a declaration that the award was time- 
barred and that the defendant was not entitled to recover anything from the 
plaintiffs on the strength of that award. 

The trial Court decreed the plaintiffs’ suit holding inter alia that the fourth 
darkhast was held to be time-barred and that in such a case the Registrar had 
no power to issue a certificate so as to enable the Collector to execute the award, 
the execution of which was held to be barred by limitation. 

On appeal the appellate Judge inter alia held that the trial Court was wrong 
in holding that the decree was held to be barred by limitation in the fourth 
darkhast, as in the appeal by the defendant to the District Court the question 
of limitation had been specifically kept open. _ The appeal was allowed and the 
plaintiffs’ suit was dismissed. 

The plaintiffs appealed to the High Court. 


R. A. Jahagirdar, for the appellants. 
H. ¢. Coyajee, with 8. B. Jathar, for the respondent. 


RAJADUYAKSHA J. This is an appeal against the order passed by the First 
Class Subordinate Judge with appellate powers, Dharwar, reversing the de- 
cree of the Subordinate Judge of Haveri in Suit No. 139 of 1941. The trial 
Court had decreed the plaintiffs’ suit but the First Class Subordinate Judge 
reversed that decree and dismissed the plaintiffs’ suit with costs in both Courte. 
The plaintiffs have now come in second appeal. 

In Suit No. 189 of 1941, out of which this second appeal arises, the facts 
were these. On September 1, 1929, Shri Gajanan Urban Co-operative Bank, 
Limited, Byadgi, (defendant in this case) obtained an award against one Shid- 
lingappa and others (plaintiffs) under s. 54 of the Bombay Co-operative So- 
cieties Act, 1925. Under s. 59 of the said Act, the bank obtained a certificate 
from the Registrar to execute the award in the Court of the Subordinate Judge 
at Haveri. After having obtained the certificate, it filed darkhast No. 40+ of 
1930 in the Haveri Court for Rs. 1,000 against Shidlingappa and the plaintiffs. 
That darkhast was disposed of on April 10, 1931. Then in 1932 it filed a 
second darkhast, No. 1357 of 1932, against the judgment-debtors, and this qark- 
hast was disposed of on July 11, 1933. The bank then made a third attempt 
by instituting a third darkhast, No. 39 of 1938, and this darkhast was disposed 
of on April 10, 1934. Then it made a fourth attempt by instituting darkhast 
No. 198 of 1937 on March 18, 1987. The executing Court held that art. 181 of 
the Limitation Act applied to such a darkhast and that the darkhast was there- 
fore barred by limitation. The bank thereupon preferred civil appeal No. 253 
of 1937 against the decision in the District Court of Dharwar. When the 
appeal came up for hearing, a purshés was filed by which the bank agreed that 
the appeal may be dismissed provided the question of limitation was kept open. 
The judgment-debtors also agreed to this proposal, and thereupon the appeal 
was dismissed. After these proceedings in the Subordinate Judge’s Court at 
Haveri, the bank obtained from the Registrar a certificate under s. 59(1)(b) 
of the Bombay Co-operative Societies Act and applied to the Collector for re- 
eovery of their dues as arrears of land revenue. It was then that the plaint- 
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iffs filed the present suit for an injunction against the bank restraining it from 
executing the award, No. 54 of 1929, through the revenue authorities after 
getting a declaration that the said award was time-barred and that the bank 
was not entitled to recover anything from the plaintiffs on the strength of that 
award. The contention of the plaintiffs was that the Registrar had no author- 
ity to grant a certificate in such cases and the bank had no right to execute a 
time-barred award in the revenue Court. 

The learned trial Judge held that the civil Court had jurisdiction to ques- 
tion the authority of the Registrar to issue a certificate under s. 59(1)(b) 
even after the execution of the award by the civil Court. He further held 


`” that the darkhast had been held to be time-barred and that in such a case 


the Registrar had no power to issue a certificate so as to enable the Collector 
io execute the award, the execution of which was held to be barred by limi- 
tation in darkhast No. 193 of 1987. Accordingly, he issued an injunction 
restraining the bank from executing the award, No. 54 of 1929, through the 
intervention of the revenue authorities. When this matter went in appeal 
before the learned First Class Subordmate Judge with appellate powers, 
he observed that the trial Court was wrong in holding the view that the 
decree was held to be barred by limitation in darkhast No. 193 of 1937. He 
pointed out that in the appeal by the bank to the District Court the ques- 
tion of limitation had been specifically kept open. He was further of opi- 
nion that there was nothing in the Bombay Co-operative Societies Act of 
1925 to prevent the Registrar from issuing a fresh certificate under 
s. 59(1)(b) so as to enable the party concerned tò go before the Collector 
and to recover the amounts due to it as if they were arrears of land revenue. 
He also pointed out that the mere fact that the bank had chosen to pursue 
its remedy in the Subordinate Judge’s Court did not preclude it from hav- 
ing recourse to the alternative remedy which is provided under s. 59(1)(b) 
of the Act. In view of these findings the learned First Class Subordinate 
Judge allowed the appeal and dismissed the plaintiffs’ suit with costa in 
both the Courts. Against that order this appeal (No. 1086 of 1948) has 
_been preferred to this Court by the original plaintiffs. 

In this appeal one of the points taken in the memo. of appeal is that the 
civil Court having held in darkhast No. 193 of 1987 that the execution of 
the award decree was barred by time, that decision was binding upon the 
bank and that therefore the Registrar had no right to revive a dead claim 
-by issuing a certificate under s. 59(1)(b) of the Act. In this connection it 
has got to be remembered that the civil Court did not hold that the claim 
upon the award was barred by time. When the matter went in appeal to 
the District Court in appeal No. 253 of 1987, it was submitted before the 
learned Judge that the appeal might be dismissed provided the question of 
limitation was kept open. Both the parties agreed in that submisaion and 
therefore it cannot be held that the civil Court had come to the conclusion 
that the darkhast was time-barred. Even assuming that the point was de- 
cided in that darkhast, that decision was, in our opinion, clearly wrong. In 
Bhimsen v. Urban Bank, Muddebihal’, which we have decided today, 
we have taken the view that the proper article to apply is art. 182 
and not art. 181. In that view the execution of the decree was not barred 
when the Registrar issued his certificate under s. 59(1)(6). Moreover, as 
pointed out by Mr. OCoyajee for the respondent bank, merely because the 
civil Court held that the remedy of the party under s. 59(1)(a) was barred, 
it does not neceasarily follow that the claim ipso facto lapses. It is a well- 
. established rule of Jaw in cases which are not governed by s. 28, limitation 
merely bars the remedy but does not extinguish the title. Even assuming 
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that the civil Courts are right in holding that the remedy of the parties is 
barred in the civil Court by reason of the application of art. 181 of the 
Limitation Act, it does not follow that the award becomes infructuous; and 
if it was open to the party, under the alternative remedy given to it, to 
apply to the Collector for a certificate from the Registrar to recover the 
amount as arrears of land revenue, it does not appear that that remedy 
would not be available to the party concerned. As pointed out by Garth C. J. 
in Mahomed Hossein v. Koktl Singh,’ ‘‘it is erroneous to suppose that be- 
cause the right to take out execution upon a decree is barred by limitation, 
the decree itself has ceased to subsist; the decree remains, and will ever re- 
main, in full force, as an adjudication of the rights of the parties’. If 
under the law it is open to a party to execute that decree in another forum, 
and if resort to that forum is not barred by any statute of limitation, then 
there is nothing in law to prevent that party from resorting to that remedy, 
and it is conceded before us that so far as execution of the award decree by 
the revenue authority is concerned, there is no bar of limitation. 

It was then contended before us by Mr. Jahagirdar that ‘as soon as a eer- 
tifleate was issued by the Registrar under s. 59(1)(a) of the Bombay Co- 
operative Societies Act, the award must be deemed to have been a decree, 
and after the award assumes this character, it is no longer open to the Reg- 
istrar to issue a fresh certificate under s. 59(1)(b) of the Co-operative So- 
cieties Act. For this contention reliance was placed principally on the words 
of s. 59(1) (a) in which it is stated that ‘‘on a certificate signed by the Reg- 
istrar the award shall be deemed to, be a decree of a civil Court and shall 
be executed in the same manner as a decree of such Court.’’ It is true that 
this amendment was made by Act XVI of 1948, but we have, in the judgment 
which was delivered this morning, held that this amendment only clarifies the 
position as it existed even before that Act came into force. It was therefore 
argued that when the original certificates were issued in this case in 1930, the 
award immediately assumed the character of a decree and therefore became 
merged i in the decree, and thereupon it was not competent for the Registrar to 
issue a new certificate for the execution of a non-existent award. In our opi- 
nion, this contention cannot be accepted. On the terms of the section itself, 
the award upon the issue of a certificate by the Registrar does not become a 
decree of a civil Court, but must be deemed to be a decree of a civil Court, and 
unless it is deemed to be a decree of a civil Court, it would not be competent to 
a civil Court to execute it. It is only for the purpose of enabling the civil 
Courts to execute the award of the Registrar under s. 54 that it has got to be 
given the force of a decree, and for that purpose s. 59(1)(a) has been enacted. 
If the contention of Mr. Jahagirdar that the award on the issue of a certificate 
becumes a decree and becomes merged in it was to be accepted, then the second 
part of s. 59(1)(a) becomes redundant. If, on a certificate by the Registrar, 
the award becomes a decree of a civil Court, it was no longer necessary to state 
that it shall be executed in the same manner as a decree of such Court. We 
therefore think that even on the issue of a certificate by the Registrar, the 
award does not become a decree of a civil Court. 

The second point that was urged by the learned advocate for the appellants 
ig that's. 59(1) gives two alternative remedies to a person in whose favour ar 
award has been given. The person could, on a certificate signed by the Regis- 
trar, execute it in the same manner as a decree of a civil Court or in the alter- 
native he could apply for the recovery of the amounts due to him under the 
rules for the time being in foree for the recovery of the arrears of land revenue, 
provided the application is accompanied by a certificate signed by the Registrar 
or by an Assistant Registrar to whom the said powers have been delegated by 
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tho Registrar. It was argued by Mr. Jahagirdar that thæe are two alterna- 
tive remedies and that if a person chooses to resort to the first remedy and ob- 
tains a cortificate and tries to execute it as a decree of a civil Court, he is there- 
by for ever precluded from resorting to the second remedy. In this connes- 
tion he invited our attention to the fact that the word ‘‘or’’ occurs between 
the els (a) and (b) and el. (6) is not followed by the words ‘‘or both’’. In our 
opinion, this contention also cannot be accepted. The word ‘‘or’’ occurring 
between cls. (a) and (b) gives to the person in whose favour an award has 
been given two alternative remedies, either of which it is open to him to pur- 
sue. Section 51 of the Civil Procedure Code enumerates the various ways in 
which a decree of a civil Court can be executed, and it is well recognised that 
it is open to the decree-holder to pursue all or any of his remedies at the same 
time or even the same remedy at different places. It could not be contended 
with reference to s. 51 of the Civil Procedure Code that a resort to one remedy 
by implication precludes the decree-holder from resorting to other remedies. 
Our view gains support from the observations of Broomfleld J. in Mulgund 
Co-operative Socisty v. Shidlingappa Ishwarappa'. The learned Judge ob- 
served (p. 813) :— 

“The learned trial Judge also attached importance to the fact that the plaintiff abandon- 
od his proceeding in the Sub-Judge’s Court and had recourse to the procedure under the 
Bombey Land Revenue Code. But this the society is permitted to do under the 
of the Bombay Co-operative Societies Act and we are unable to see that this conduct of the 
plaintiff affects the principles laid down in the cases to which I have referred.” 

Our attention was invited to the case of Hanmant Bhimrao v. Gururao Jwa- 
mirao®, and it was argued on general principles that the plaintiff, having elect- 
ed to pursue one remedy, was precluded from resorting to the other remedy. 
That was a case which went before the learned Chief Justice on a differance of 
opinion between Mr. Justice Divatia and Mr. Justice Macklin. The short 
point that arose for consideration in that case was: where a decree payable 
by instalments provided that in default of payment of any one instalment the 
whole of the amount then due could be recovered at once.and where on such 
default the decree-holder elected to recover the whole amount due, whether he 
was bound thereafter to execute the decree to recover the whole amount in one 
sum or whether it was open to him to apply subsequently to recover the amount 
in instalments. It was held that the decree-holder having chosen to execute 
the decree to recover the whole amount in one lump sum, it was not open to 
him subsequently to recover the amount in instalments. In giving judgment 
the learned Chief Justice observed at p. 889 as follows: 

“ The decree was originally a decree for payment by annual instalments. As soon as default 
was made, the decree-hokder was given two inconsistent rights; he could continue under the 
-deores to recover the amount by instalments, or he could recover the whale amount at once ; 
bat he could not do both. He was bound to limit his Darkhast to a principal sum either of 
Rs. 1,850 or Rs. 800. He had alternative rights, and the debtor was subject to alternative obii- 
gations. The creditor having elected to enforce his right to recover the whole debt in one lamp 
sum, the future obligation of the debtor was fixed accordingly, and, in my opinion, it was not 
-open to the creditor subsequently to turn round, and seek to enforce the decree as an instalment 
-deares.”” 

The learned Chief Justice was obviously dealing with a case where a person had 
two inconsistent rights, and having elected to enforce one right, he could not 
thereafter turn round and seek to enforce the other right. In the case with 
which we are dealing, the two methods which have been provided under s. 59 (1) 
of the Act for the execution of an award decree under s. 54 of the Bombay 
‘Co-operative Societies Act are not inconsistent rights, but alternative remedies, 
ard therefore the decision in Hanmant Bhimrao v. Gururao Swamirao would 
not apply to the present case. But there are certain observations in that same 
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case on which some reliance has been placed by the learned advocate for the 
appellants. Beaumont C. J. observed (p. 889): 

“Tn cases of that nature (Le., cases of two alternative remedies) the plaintiff can pursue all 

or any of his remedies up to judgment. In general it is only on obtaining judgment on one 
remedy that the plaintiff loses the right to proceed on the other remedy.” 
It is argued that the bank having obtained a judgment—by way of dismissal 
of darkhasts on one remedy, ie. recovery of dues through the civil Court, it 
was precluded from resorting to the other remedy, ie. recovery of dues through 
the agency of the revenue authorities. The observations of the learned Chief 
Justice are based on the warning uttered by Lord Atkin in the case of Untied 
Australia, Ld. v. Barclays Bank, Ld.1 Lord Atkin observed (p. 29): 

“It seems to mo that in this respect it is essential to bear in mind the distinction between 
choosing one of two alternative remedies, and choosing one of two inconsistent rights.” 
Until this case was decided, the observations of Bovill C. J. in Smith v. Baker? 
were quoted as authority for the proposition that (p. 355): 

“ A person who is entitled to complain of a conversion of his property, but who prefers to 
waive the tort, may do so and bring his action for money had and received for the proceeds of 
goods wrongfully sold. The law implies, under such circumstances, a promise on the part of the 
tortfeasor that he will pay over the proceeds of the sale to the rightful owner. But if an action 
for money had and received is so brought, that is in point of law a conclusive election to watve 
the tort; and so the commencement of an action of trespass ar trover is a conciusive election 
the other way.” - 
This dictum that it is the bringing of the action which constitutes a conclusive 
election was overruled by the House of Lords. In the case of Umited Australia, 
Lid. v. Barclays Bank, Lid., from which the observations of Lord Atkin are 
quoted in Hanmant Bhimrao v. Gururao Swamirao, the House of Lords was 
dealing with a case in which the plaintiff had two alternative remedies, one in 
contract and the other in tort, and it was held that the mere issue of a writ to 
enforce one remedy did not debar the plaintiff from proceeding on his other 
remedy. The trial Court in that case had held that the plaintiffs having made 
a claim for breach of contract only in their action in 1935 against M. F. Q. and 
a similar claim in their proof in the subsequent liquidation, had waived, their 
right to claim in tort, and consequently, even if Emons (the plaintiffs’ secretary) 
had acted without their authority, they could not succeed in the action against 
the defendant bank. The Court of Appeal upheld the view of the trial Court 
and found that the appellants, by bringing the first action for breach of con- 
tract only, had elected to waive their right to bring the second action for tort, 
netwithatanding that the first action had not proceeded to judgment. When 
the matter went before the House of Lords, it was held that the appellants by 
merely initiating proceedings against the M. F. G. Company for money lent or 
for money had and received had not thereby elected to waive the tort so as to 
be precluded from bringing the present action in tort. In such a case it is 
judgment and satisfaction in the first action, and not merely the bringing of 
the claim, which constitutes a bar to a second action. The Lord Chancellor 
in giving judgment cited the case of Byckland v. Johnson®, and the judgments 
of the various Judges who constituted the bench in that case. Jervis C. J. in 
Buckland v. Johnson said that the question which was substantially at issue 
between the parties was (p. 161) ‘‘whether there had been a substantial re- 
covery by the plaintiff in the former action, so as to bar his right to recover 
in this’. Maule J. said that ‘‘the substantial answer to the second action was 
that there had been an action for the conversion and recovery under it’’ and 
he went on to observe (p. 166): 

“ Having his election to sue in trover for the value of the goods at the time of the sale, or 
for the proceeds of the sale as money had and received, the plaintiff elected the former remedy, 
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and he has obtained a verdict and judgment. He has therefore got what the law considers equi- 
valent to payment, namely, a judgment for the full value of the goods... . Having ance recovered 
a judgment, his remedy was altogether gone.” : 

Crowder J. says (p. 168): 


. -the plaintiff, having made his election to sue for the tort, and having recovered what . 


‘ie scapes ta) tas ae O ss Ge ts a cannot now bring fan 
action for] money had and received in respect of the same cause of action.” 

Tha Lord Chancellor further went on to emphasise at p. 21 of the report of 
United Par iy Lid. v. Barclays Bank, Lid. that even if judgment had been 
entered in fhe appellant company’s earlier action against M. F. G., the defend- 
ant bank would not have escaped liability. ‘‘What would be necessary to con- 
stitute a bar, as Bayley J. pointed out in Morris v. Robinson’, would be that 
as ihe result of such judgment or otherwise, the appellants should have receiv- 
ed satisfaction”. He conaluded by saying (p. 22): 

“.... While admiring the subtlety of the old special pleaders, our Courts are primarily 
concerned to see that rules of law and procedure should serve to secure justice between the parties.” 
Having regard to these dicta of the learned Judges, the observations of Beau- 
mon ©. J. in Hanmantrao Bhimrao v. Gururao Swamirao (p. 889) that ‘‘in 
general it is only on obtaining judgment on one remedy that the plaintiff loses 
the right to proceed on the other remedy’’ must be understood to mean that 
_ the proceedings up to judgment on the first remedy also imply that the plaint- 
- iff must have received satisfaction in pursuance of that remedy. If therefore 
the holder of an award obtains satisfaction after resorting to one remedy pro- 

vided by law under s. 59(1)(a) of the Bombay Co-operative Societies Act, 
then he would be precluded from resorting to the second remedy to which he 
‘ could have had recourse under g. 59(1)(b) of the Bombay Co-operative Souie- 
ties Act. In the present case it is conceded that in the darkhast which the 
‘bank had filed in the Court of the Subordinate Judge at Haveri nothing was 
recovered, and it cannot therefore be said that the bank had resorted to a re- 
medy up to judgment and satisfaction. In that view, in our opinion, there 
was nothing to prevent the bank from obtaining a certificate from the Registrar 
and to proceed to execute the award by an application to the Collector for re- 
covering the amounts due to it, as if they were arrears of land revenue. 

In our opinion, therefore, the view taken by the lower appellate Court that 
the plaintiff had no right to obtain an injunction restraining the defendant 
bank from proceeding | to recover its dues through the revenue authorities under 
s. 59(1) (bL) is See and the appeal must therefore be dismissed with costs. 


Before Mr. Justice Lokur. 
DAREPPA ALAGOUDA v. MALLAPPA SHIVALINGAPPA* 


Ctoil Procedure Code (Act V af 1908), O. XXT, r. d(2); sec. 47—Legal representative of deceased 
defendani—Whether can assert his own tiile in suli—Defence not open to deceased defendant 
whether can be pleaded by his legal representatioo—Res judicata—Eweouting Court—Morigage 
docroe—-WRether such Court can entertain fudgment-debtor's olatm that property not Hable 
Jor sale in execution.. 

Under O. XXII, r. 4(8), of the Civil Procedure Code, 1908, tt is not open to the legal re- 
presentative of the deceased defendant to assert bis own individual or hostile title in the 
suit. The legal representative is not at Hberty to plead a defence to the suit which was not 
open to the deceased defendant. If the legal representative wants to raise any new paint 
which the deceased party could not have raised, he must get himself tmpleaded in his personal 
capacity or he must challenge the dearce in a separate suit. 

Where, therefore, the deceased defendant is estopped from challenging his own right to 
the mortgage of certain watan land beyond his lifetime, his legal representative cannot plead 


: (1824) 8 B. & C. 196. te rae on ties eer 

* Decided, March 18, 1946. Second A: N. R. Ginwala, Subordinate J at Athal, 
No. 12 of 1944, from the decision of B.C. Patil, in Regular Civil Suit No. 193 of 1941. 
First Class Spbordimate Judge, A. P.. at : 


N 
\ 


1946.] DAREPPA ALAGOUDA U. MALLAPPA SHIVALINGAPPA (A.C. J.) 175 


that the deceased defendant could not mortgage the watan land beyond his lifetime. A 
separate suit filed by the legal representative to decide this question is not berred as res 
judicata, as the question cannot be said to have been constructively in issue in the former 
sult. 


Gulli v. Sawen,! Thavaxhi Karnavan v. Sankunni* and Ram Ugrah Ofha v, Ganesh 
* Singh,’ followed. 

Where a decree is passed ordering the sale of the mortgaged property in satisfaction 
of the mortgage debt, any claim by the judgment-debtor or his legal representattve that the 
property or any part of it is not lable for sale in execution of the decree, cannot be entertained 
by the executing Court. A separate suit by the fudgment-debtor or his legal representative, 
putting forward such a claim, is not berred under s. 47 of the Civil}Procedure Code, 1908. 

Lloyds Bank Lid. v. Rakmat Bibit and Tatyagouda v. Mokodin,® followed. 


Onz Shidramappa mortgaged his two lands to one Dareppa (defendant) on 
June 24, 1924. Out of these two lands one was rayatawe land and the other 
was watan inam land. The defendant filed suit No. 859 of 1985 against Shid- 
ramappa to recover the amount due on the mortgage by sale of the two mort- 
gaged lands. During the pendency of this suit, Shidramappa died and his son 
Mallappa (plaintiff) was brought on the record as his father’s legal represen- 
tative. The suit ended in a decree in favour of the defendant and it directed 
that in case of default the mortgaged lands or a sufficient portion thereof should 
be sold and the amount realised. On a default the defendant executed the de- 
cree and both the lands were sold by auction and purchased by the defendant 
himself, 


On June 30, 1941, the plaintiff fled the present suit for a declaration that 
the decree in suit No. 859 of 1935 was void and not binding against him so far 
as it affected the watan land and for a declaration that the sale of the watan 
land was illegal and did not confer any title on the defendant who had pur- 
chased it at the auction. The defendant inter alsa contended that the plaintiff 
was a party to the suit in which the decree was passed and therefore the decree 
was binding on him, that the plaintiff’s contention was barred as res judicata 
and that ihe suit was barred under s. 47 of the Civil Procedure Code. 

The trial Court inter alta held that the mortgage of the watan land was void 
after the death of the plaintiff’s father, that the plaintiff as his father’s legal 
representative could not raise that question in suit No. 359 of 1935, that therefore 
his present contention was not barred as res judicata and that the present suit 
was not barred under s. 47 of the Civil Procedure Code. It therefore gave the 
plaintiff a decree declaring that the decree in suit No. 359 of 1935 was null 
and void as regards the watan land and that the sale of that land in execution of 
that decree was also null and void and not binding on the plaintiff. On appeal 
the appellate Judge held that the decree was not null and void but that it was 
not binding on the plaintiff. The other findings of the trial Court were con- 
firmed by the appellate Judge who granted a declaration that the auction sale 
in execution of the mortgage decree did not affect the plaintiff’s own independ- 
- ent interest in the watan land in suit and did not convey to the defendant that 
interest from the plaintiff. 

The defendant appealed to the High Court. 


N. M. Hungund, for the appellant. 
Y. H. Gumaste, for the respondent. 


Loxug J. The facts out of which this appeal arises are not in dispute. The 
plaintiff's father Shidramappa mortgaged his two lands, Survey Nos. 888/1 
and 388/14, to the defendant Dareppa for Re. 400 on June 24, 1929. Out of 
these two lands, Survey No. 388/1A was rayatawa and Survey No. 883/1 was 


1 923) L L. R. 4 Lah. 72. 4 [1980] A. L R. Lah. 178. 
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watan inam which could not be alienated beyond the lifetime of Shidramappa. 
The defendant filed suit No. 859 of 1935 against the mortgagor Shidramappa 
to recover the amount due on the mortgage by sale of the two mortgaged lands. 
During the pendency of the suit, Shidramappa died and the plaintiff was 


brought on record as his legal representative on October 26, 1926. The swit. ' 


ended in a decree for Ra. 706 with costs and future interest payable by instal- 
ments, and it directed that in case of default the mortgaged lands or a suff- 
cient portion thereof should be sold and the amount realised. On a default 
in the payment of the instalments, the defendant executed the decree and both 
the lands were sold by auction and purchased by the defendant himself. In 
the execution proceedings the plaintiff contended that his father could not 
mortgage the watan land beyond his lifetime and that after his death the mort- 
gage became void to that extent. But it was held that the executing Court 
éould not go behind the decree and as the decree ordered the sale of both the 
watan and non-watan lands, the plaintiff’s objection was not tenable. He was 
referred to a separate suit, and he, therefore, filed this suit for a declaration 
that the decree in suit No. 859 of 1935 was void and not binding against him 
so far as it affected the watan land and for a declaration that the sale of the 
watan land was illegal and did not confer any title on the defendant who had 
purchased it at the auction. The plaintiff also asked for an injunction res- 
training the defendant from taking possession of the suit land. The defend- 
ant contended that he was a watandar of the same watan to which the Jand iu 
dispute belonged, that, therefore, the mortgage by the plaintiff’s father in his 
favour beyond his lifetime was valid, that the plaintiff was a party to the suit 
in which the decree was passed and therefore the decree was binding on him, 
that the plaintiff’s contention was barred as res judicata and that the suit in 
the present form was barred under s. 47 of the Civil Procedure Code, 1908. Both 
the Courts below held that the defendant was not a watandar of the same wa- 
tan, and that being a finding of fact, the question does not arise in 
this sccond appeal. The trial Court further held that the mortgage of the 
watan land was void after the death of the plaintiff’s father, that the plaintiff 
as his father’s legal representative could not raise that contention in suit No. 
859 of 1985, that therefore his present contention was not barred as res judicata 
and that the present suit was not barred under s. 47 of the Civil Procedure 
Code. It, therefore, gave the plaintiff a decree declaring that the decree in 
suit No. 859 of 1985 was null and void as regards the watan land and that the 
galo of that land in execution of that decree was also null and void and not 
binding’ on the plaintiff. The defendant was restrained from executing the 
said decree against the said watan land or from taking possession thereof from 
the plaintiff. In granting the declaration the trial Court held that the Court 
which tried the mortgage suit had no jurisdiction to pass a mortgage decree 
against the watan land and therefore it declared the decree itself to be null 
and void. But the learned First Class Subordinate Judge (with appellate 
powers) did not think the decree to be null and void, but held that it waa not 
binding on the plaintiff. All the other findings recorded by the trial Court 
were confirmed and instead of the declaration granted by the trial Court, he 
granted a declaratiœı that the auction sale in execution of the mortgage decree 
did not affect the p:aintiff’s own independent interest in the watan land in suit 
and did not convey to the defendant that interest from the plaintiff. In other 
respects the decree of the trial Court was confirmed. The defendant has now 
come in second appeal. 

The principal contention urged on behalf of the appellant is that the plain- 
tiff as the legal representative of his father in suit No. 359 of 1985 should have 
raised the contention that on his father’s death the mortgage of the watan 
land beeume ineffective and therefore no decree for its sale could be passed 
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against him. It is, however, obvious that the plaintiff was not a party to that 
guit in his individual or personal capacity, but he was impleaded only as a 
legal representative of his father to proceed with the suit under O. XXIL,.r. = 
of the Civil Procedure Code. ‘Sub-rule (2) of that rule says :— 

SCAN persia tO chads € patey say sinks ‘any: detente appropriate 0 bihira id egal 
representative af the deceased defendant.” 

This obviously means that he can make a defence only in his capacity as a 
legal representative of the deceased defendant. As observed in Gulls v. Sa- 
wan', when a party to a suit dies, his legal representatives are appointed mere- 
ly in order that the suit might proceed, and a decision be arrived at. It is the 
rights and disabilities of the original parties that have to be considered and 
not those of the legal representatives themselves. All that the legal represen- 
tatives can, therefore; do is to take up the suit at the stage at which it was left 
when the original party died and to continue it. It ia not open to them to 
assert their own individual or hostile title to the suit. It follows, therefore, 
that if any defence to the suit was not open to the deceased defendant, his 
legal representative would not be at liberty to plead that defence. If, for 
instance, the deceased defendant was estopped from putting forward any de- 
fence, his legal representatives, though not themselves similarly estopped, 
would not be at liberty to put forward that defence. That would be allowing 
the legal representatives to set up or agitate a new or individual right, and it 
is not open to them to put forward any personal defence. As held in Thavazht 
Karnavan v. Sankunm?, if a legal representative wants to raise any new point 
which the deceased party could not have raised, he must get himself implead- 
ed in his personal capacity, or he must challenge the decree in a separate suit. 
The same view was taken by a full bench of the Allahabad High et eae 
Ugrah Ojha v. Ganesh Singh. 

Applying this principle to the facts of the present case, it is obvious that the 
plaintiff's father could not have contended in the mortgagee’ s suit that'he bad 
no right to mortgage the watan land as he had not obtained the permission of 
the Provincial Government as required by s. 5 of the Bombay Hereditary 
Offices Act. It is well settled that a mortgagor cannot question his own right 
to mortgage the property mortgaged by him [Jayram v. Narayan.t] The 
plaintiff’s father did not state in his mortgage deed, exhibit 7, passed in favour 
of the defendant that he was mortgaging only his own life interest in the watan 
land, but he purported to mortgage the entire land as if it was his non-watan 
property. If he was estopped from challenging his own right to mortgagé the 
watan land beyond his lifetime, the defence which the plaintiff 4s his legal re- 
presentative could put forward was also subject to the same disability.and he 
could not plead that his father could not mortgage the watan land beyond his 
lifetime. If he wanted to dispute his father’s capacity to mortgaye the-watan 
land, be should have got himself impleaded independently as a co-defendant. 


: But he was not made a party to the suit in his personal capacity, and as he 


could not then raise the question that after his father’s death the mortgage of 
the watan land came to an end, the question cannot be said to have been con- 
structively in issue in that suit. The present suit to have that question de- 
cided is, therefore, not barred as ras judicata. 

‘It follows from this that there can be no bar of s. 47 of the Civil Procedure 
Code to the present suit. In fact im the execution proceedings the plaintiff 
did raise the same question which he has raised in the present suit‘and. it was 
rightly held that the executing Court could not go behind the decree, and if the 
plaintiff wanted to challenge the validity of the decree he must do so by a 
separate suit. Once a decree was passed ordering the sale of the mortgaged 
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property for the satisfaction of the mortgage debt, any claim by the judgment- 
debtor or his legal representative that the property or any part of it was not 
liable for sale in execution of the decree would be a claim challenging the vali- 
dity of the decree, and as held in Lloyds Bank Lid. v. Rehmat Bibi', such 
a claim even though based on the legal representative’s own independent Jule 
could not be entertained by the executing Court under s. 47, but must be put 
forward by means of a separate suit. A similar view was taken in Tatyagouda 
v. Mohodén,® where it was held that when once a decree was made against cer- 
tain property, the judgment-debtor could not contend in execution that the 
property decreed against could not be so treated and executed against. ‘‘An 
axecutin Court cannot inquire into-the legality of a decree; otherwise there 
will be no end to litigation, and it would be acting as an appellate Court’’. I, 
therefore, agree with the view taken by the lower Courts that the present suit 
is not barred under-s. 47 of the Civil Procedure Code. 

The result is that the plaintiff can now contend that the decree in suit No. 
359 of 1985 is not binding on him in so far as it directs the sale of the watan. 
land. It ia admitted that no permission of the Provincial Government was 
taken by the plaintiff’s father for mortgaging the watan land, and therefore, 
the mortgage of that land did not enure after his death for the mortgageo’s 
benefit. As held by Fawcett J. in Ganesh v. Bhausaheb®, any decree based on 
such a mortgage is, after the mortgagor’s death, void as against the mortgagor’s 
heirs : 

sh Sanh a deare cannot ba put on: ang higher footing thin tho transasiion OF morigagė on 
which it is besed.” 
And as the mortgage became void after the mortgagor’s death, the decree also 
must be treated as void so far as the mortgaged watan land is concerned. 
Hence the gale of the watan land in execution of such a decree is also void and 
not binding on the plaintiff. I agree with the view taken by the lower appel- 
late Court that the Court which decided suit No. 359 of 1985 cannot be said 
to have no jurisdiction to try the suit, but that part of the decree which ordered 
the sale of the watan land after the death of the watandar mortgagor is not 
binding on the mortgagor’s heirs, and hence the plaintiff is entitled to the re- 
liefs granted to him by the lower appellate Court. ` 

I dismiss the appeal with costs. 


Before Mr. Justice Lokur. 
SHANKAR NARAYAN v. THE BARSI LIGHT RAILWAY CO., LTD.* 
Indian Railways Act (IX of 1890), Sec. 67—Purchase of ratkvay ticket for third class compartment— 
Room not available in such compartment—Plaintiff travelling in goods wagon used by raikoay 
company as third olass compartmeni—Swit for damages for discomfort—Mainiainabiiity of swit. 

Section 67 of the Indian Railways Act, 1890, not only operates in the case where there are 

. Compartments of a particular class available and there is no room in those compartments 
but it also extends to a case where there ts no compartment of that class at all. 
Manendra Chandra v. B. I. Ry. Co.,* followed. 

The plaintiff, who wanted to attend the Kartiki fair at Pandharpur, purchased a third 
“class concession ticket from Dhulia to Pandharpur and travelled by the G. I. P. Railway as 
far as Kurduwadi. At Kurduwadi he had to change over to the defendant railway, the 
Barsi Light Railway, but he found that there was no room in any of the third class com- 
partments and he was asked to sit in a goods wagon described as “ Pilgrim Traffic Vehicle.” 
In a suit filed by the plaintiff against the defendant for damages the claim was founded on 
‘the ground that the defendant had agreed to take him as far as Pandharpur in a compartment 
-which is commonly known as “ third class compartment ” and which has certain comforts 
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and amenities, and that those comforts and amenities were absent in the Pilgrim Traffic 
” Vehicle in which he had to travel for want of room elsewhere on the train :— 

Held, that the contract evidenced by the sale of the third class ticket to the plaintiff was 
subject to the provisions of s. 87 of the Indian Railways Act, 1890, and that if there was no 
regular third class compartment to be offered to the plaintiff, his only remedy was to refuse 

* to travel by the Pilgrim Traffic Vehicle and ask for a refund of the fare under sub-s.(2) 

of s. 07 of the Act. 
Jones v. Great Northern Ratkoay Company,’ referred to. 

One Shankar (plaintiff), a pleader practising at Pandharpur, purchased at 
Dhulia a third class concession return ticket from Dhulia to Pandharpur to 
attend the Kartiki fair at the latter place. He commenced his journey by 
the G. L P. Railway from Dhoulia, passed through Poona and caught the down 
train of the Barsi Light Railway at Kurduwadi and reached Pandharpur. He 
had to travel the distance between the last two stations in a goods wagon deserib- 
ed as ‘‘Pilgrim Traffic Vehicle’ as there was no room in any of the third class 
compartments. 

The plaintiff filed the present suit on November 6, 1940, against the railway 
companies to recover Ra. 17-11-0 by way of damages for discomfort and worry 
caused to him when he had to travel in a Pilgrim Traffie Vehicle of the Barsi 
Light Railway Company from Kurduwadi to Pandharpur. The Barsi Light 
Railway Company contended inter alia that the use of Pilgrim Traffic Vehicles 
in times of emergency was authorised by Government. The trial Judge de- 
creed the plaintiff’s suit for the difference of fare between Kurduwadi and 
Pandharpur and the charge for goods of his weight carried in a goods wagon 
between those two stations. On appeal the District Judge held that there was 
no breach of contract on the part of the Barsi Light Railway Company, and 
dismissed the plaintiff’s suit. 

The plaintiff appealed to the High Court. 

P. VY. Kane, with P. S. BakAale, for the appellant. 

J. A. Shah, with Crawford, Bayley & Oo., for the respondent. 


Loxur J. This appeal arises out of a teat suit filed by a pleader of Pandhar- 
pur to recover Rs. 17-11-0 by way of damages for discomfort and worry caused 
to him when he had to travel in a Pilgrim Traffle Vehicle of the Barsi Light 
Railway Company from Kurduwadi to Pandharpur to attend the Kartiki fair in 
November 1989. The plaintiff purchased a third class concession ticket from 
Dhulia to Pandharpur on November 20, 1989, and travelled by the G. L P. 
Railway as far as Kurduwadi, and there he hed to change over to the Barsi 
Light Railway; but he found that there was no room in any of the third class 
compartments and he was asked to sit in a goods wagon described as ‘‘Pilgrim 
Traffic Vehicle’. He further found that that vehicle was marked with the 
words ‘‘bags only’’ and was overcrowded. He then made a complaint to the 
respective Station Masters at every station on the way as far as Pandharpur 
and took their signatures on a copy of the complaint which he had preserved 
for himself. He filed this suit for damages to assert his right to travel by the 
usual third class compartment. 

The main facts are not in dispute. The trial Court found that the plaint- 
iff had to suffer ‘‘much mental and bodily agony, discomfort and inconvenience 
during bis travel from Kurduwadi to Pandharpur due to the over-crowding 
and dus to the carrying of him through the Pilgrim Traffic Vehicle’’. It held 
that by selling a third class passenger ticket to the -plaintiff the Barsi Light 
Railway Company, Ltd., entered into a contract with him that it would take 
him in a third class compartment as far as Pandharpur, and by requiring him 
to sit in a Pilgrim Traffic Vehicle it had committed a breach of the contract. 


1 (1918) 84 T. L. R. 497. 
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But instead of awarding the damages demanded by the plaintiff, it awarded_to 
him only the difference between the third class fare between Kurduwadi and 
Pandharpur and the charge for goods of hia weight to be carried in a goods 
wagou between those two stations. The difference amounted to Ra, 0-7-0 and 
the plaintiff was awarded that amount together with Re. 3 as notice changes 
- and 9-annas as interest, total Rs. 5. The plaintiff had also impleaded Govern- 
ment representing the G. I. P. Railway Co., but as that company had nothing 
to do with the alleged breach of the contract, the decree was passed only against 
the Barsi Light Railway Co. Ltd. In appeal, the learned District Judge held 
that there was no breach of contract on the part of the railway company and 
that the remedy sought by the plaintiff was misconceived. The appeal was, 
therefore, allowed and the plaintiff’s suit was dismissed with costs throughout. 

The plaintiff’s claim was founded on two grounds, viz. that the railway eom- 
pany had agreed to take hin as far as Pandharpur in a compartment which 
is commonly known as ‘‘third class compartment’’ and which has certain com- 
forts and amenities, and that those comforts and amenities were absant in the 
Pilgrim Traffic Vehicle in which he had to travel for want of room elsewhere 
on the train. Section 67 of the Indian Railways Act wa a complete answer to 
this ‘contention. Sub-section (1) of that section says: 

P Sieg REP PCa ee ON OIE SCONE aN REE Viet 
there being room available in the train for which the tickets are issued.” 

It is true that when the railway company accepted the third class fare from 
the plaintiff and issued a third class ticket to him from Dhulia to Pandharpur, 
it agreed to allow him to travel in a third class compartment as usual as far 
as Pandharpur. But no rule has been framed laying down the description of 
a third class compartment. According to the evidence, a third class compart- 
ment is the lowest kind of compartment for passengers, and during the rush 
at the time of the Kartiki fair at Pandharpur it would be unreasonable to ex- 
pect the same kind of amenities to be available to the passengers as in normal 
times. As observed in Jones v. Great Northern Railway Company! (p. 467): 

“ Although in normal times the plaintiff might succeed, yet the passenger’s contract must be 
affected by the existing conditions of railway travel, and by the inability of the railway companies 
owing to Government action to give, at all times, the pre-war accommodation, and that there 
‘was no obligation on the part of the railway companies to give that pre-war accommodation. 
The only duty of the companies was to give such accommodation as they could and the passenger 
had. no. legal ground of complaint for mconvenience or discomfort from overcrowding in the 
ctroumstances mentioned.” 

This is a correct statement of the company’s contractual obligation. The 
real question is whether under the existing conditions reasonable accommoda- 
tion was afforded to the plaintiff, and the standard of reasonableness varies 
with . the circumstances existing at the time when the contract is entered into. 
In fact by reason of shortage of third class compartments that were usually run 
by the company, the Agent and Chief Hngineer of the company wrote to the 
Secretary, Railway Board, Delhi, that he had designed ‘‘Special Pilgrim 
Vehicles’’ to take the place of some of the third class coaches and pointed out 
that the new type of vehicle had the advantage that when not required for 
carrying passengers it could be used for carrying food grains or oil seeds in 
bags. He sent the specification of the proposed new type of vehicle and re- 
quested sanction for its adoption on the railway in the place of some of the 
third class coaches. His suggestion was accepted and sanction was given to 
the use of such Pilgrim Traffic Vehicles instead of the usual third clas com- 
partments whenever necessary. It is true that this sanction was not publish- 
ed in the Tariff but it was well-known that such Pilgrim Traffic Vehicles were 
running between Kurduwadi and Pandharpur on the occasions of the fairs at 
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Pandharpur. The learned District Judge has pointed out that the plaintiff 
knew very well when he purchased the ticket that he might have to travel in 
such a Pilgrim Traffic Vehicle, and yet when he was asked to occupy such a 
vehicle he made a protest and took care to lodge a complaint to the Station 
Master. He now complains that the vehicle in which he was made to sit was 
overcrowded. But he never made that complaint to any of the Station Mas- 
ters. The original copy of the complaint which he preserved for himself and 
on which he took the signatures of the Station Masters at every Station has 
been produced at Exhibit 30, and all that he stated therein was:— 

“ I am a holder of a third class single fare return ticket No. 000 Ex. Dhulfa to Pandharpur. 
Instead of providing me with a third class coaching vehicle, your Company offered me goods 
wagon to sttin. Please note that I am travelling in Wagon No. P. T. 78 ‘Bags only’ of 4 Down 
train under protest.” 

He made no complaint to any of the Station Mastera that the wagon in which 
‘he-was sitting was overcrowded. On the contrary, the Assistant Station Master 
at Lavul, exhibit 39, has given evidence that when a complaint like exhibit 30 
was handed over to him, he went along with a guard to the compartment occupi- 
ed by the plaintiff. There he found that it was not overcrowded. He told him 
then that if he wanted, he would secure for him a seat in the third class compart- 
ment and also showed him the public notice published under the orders of the 
company that third class passengers would have to travel in Pilgrim Traffle 
Vehicles. But the plaintiff refused to accept the offer and told him that he 
would sit in the Pilgrim Traffic Vehicle as he wanted to make a teat case. The 
contract evidenced by the sale of the third class ticket to the plaintiff was sub- 
ject to the provisions of s. 67, and as held in Manendra Chandra v. E. I. R. Co.) 
that section not only operates in the case where there are compartments of a 
particular clasg available but there is no room in those compartments, but it 
algo extends to a case where there is no compartment of that class at all, so that 
even if there was no regular third class compartment to be offered to the plaint- 
iff, his only remedy was to refuse to travel by the Pilgrim Traffla Vehicle and 
ask for a refund of the fare within three hours after the departure of the train 
as provided by sub-a. (2) of a. 67. 

Another complaint made im this Court is that under s. 68 of the Act the rail- 
way company was bound to fix the maximum number of passengers which might 
be carried in each compartment of every description of carriage, and the Pil- 
grim Traffic Vehicle in which he had to travel had no such maximum number 
fixed. It is true that if that vehicle was to be used for carrying passengers, 
then it would be called a carriage as distinct from a truck or wagon and it was 
incumbent on the company to fix the maximum number of passengers to be 
carried in it. The omission to do so would render the Company liable to pay a 
penalty to Government under s. 93. But it is argued that as the maximum 
number of passengers was not fixed the plaintiff could not prevent other pas- 


. sengeta from entering into his vehicle, as he could otherwise have done under 


s. 109 of the Act. There is a good deal of force in this contention, but it is of no 
avail to the plaintiff in this case as the Assistant Station Master of Lavul says 
that the vehicle could easily accommodate 45 persons and was not overcrowded. 
The complaint that there were no benches or lavatories in the vehicle does not 
give rise to any cause of action to the plaintiff ‘since the Railway Company had 
not undertaken to supply benches or lavatories in the Pilgrim Traffle Vehicles. 

I, therefore, agree with the view ‘anni tis lower appellate Court and dis- 
miss the appeal with costs. 
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Before Mr. Justice Macklin and Mr. Justice Bavdekar. 

JIVAJI KESHAV BAPAT v. VISHNU RANGNATH BAPAT.* 

Ctoll Procedure Comte (Act F of 1808), O- XXI, 7. 16, Sec. 146—Darkhast wnder appeal—Transfer 
of decree during pendency of darkhast—Application by assignee of decres to continue darkhast 
as darkhastdar—Whether such application sustainable. 

During the pendency of a darkhast which was under appeal to the High Court, the decree- 
holder transferred the decree to an aselgnee. The assignee then applied to be brought on 
the record of the darkhast, but the judgment debtors objected on the ground that by O. XXI, 
T. 16, of the Ctvil Procedure Code, 1908, it was not open to the assignee to apply to be brought 
on the record of a pending darkhast :— 

Held, that the darkhast could be continued in the name of the assignee as the darkhastdar. 

The rules of the Civil Procedure Code, 1906, are not Intended to be exhaustive, and provided. 
that no prohibition fs violated, no rule ought to be construed as meaning thet anything 
not covered by that particular rule or other rules of the Code is illegal. Therefore although 
O. XXI, r. 16, of the Civil Procedure Code, does not contemplate a case of an amignment 
during the pendency of a darkhast and the assignee being brought on the record of the 
darkhast, that does not mean that be cannot be brought on the record of a pending darkhast. 

Mohan Singh v. Jagat Singh}, referred to. 
Tue facts appear in the judgment. 


` H. M. Virkar and K. N. Dharap, for the appellants. 
8. Y. Abhyankar and V. J. Gharpure, for respondent No. 2. 


Macxurm J. During the pendency of a darkhast which was then under ap- 
peal at an interlocutory stage to this High Court, the decree-holder transferred 
the decree to an assignee. In due course the assignee applied to be taken on- 
to the record of the darkhast and he was added asa party. That was after the 
appeal to the High Court had been decided. Objection was taken by the judg- 
ment debtors to the application by the assignee to be brought on the record on 
the ground that the application was out of time. We do not quite know the 
arguments which they used to show that it was out of time; but their conten- 
tion was at any rate rejected, the darkhast was allowed to continue with the 
assignee as the darkhastdar, and the judgment debtors have again come in 
appeal to this Court. 

The argument put to us is that by O. XXI, r. 16, it is not open to an assignes 
to apply to be brought on the record of a pending darkhast; all he can do ig to 
ask leave to execute the decree on his own account after complying with the 
provisions of O. XXI, r. 16; and we are told that if this is done, the darkhast 
will be time barred under the twelve years rule. Assuming that a new point 
of this kind can be taken in appeal, we still think that there is no substance in 
it. It is true that O. XXI, r. 16, does not seem to contemplate a case of an 
assignment during the pendency of a darkhast and the assignee being brought 
on the record of the darkhast; but that does not mean that he cannot be bronght 
on the record of a pending darkhast. The rules of the Civil Procedure Code . 
are not intended to be exhaustive; and provided that no prohibition is violated, «t 
no rule ought to be construed as meaning that anything not covered by that 
particular rule or other rules of the Code is illegal. It is manifestly inconven- 
ient to compel the assignee to institute a fresh darkhast. In the present case the 
rule as to notice to the assignor and the judgment debtors provided by O. XXI, 
r. 16, would hardly be necessary, since both the assignor and the judgment deb- 
tors were already on the record of the darkhast; and for ourselves we can think 
of no reason whatever why the darkhast should not be continued in the name 
of an assignee, just as a guit can be continued in the name of someone who takes 
the plaintiff’s interest. We have not been referred to any authority in sup- 


s September 16,1946. First A aan) a on Application Exhibit 
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19468.] JIVAJI KESHAV D. VISHNU RANGNATH (4.c.3.}—MĦMacklin J. 185 


port of tho view put forward. On the other hand there is the direct authority 
of a single Judge of the Allahabad High Court against that view in Mohan 
Singh v. Jagat Singh’. I may also refer to s. 146 of the Code, which appears 
to be against the view submitted to us. 

The appeal is dismissed with costa. 


Before Mr. Justice Macklin and Mr. Justice Baodekar. ; 
BAI LAKSHMI v. JASWANTLAL TRIBHUVANDAS.* 

Insurance pokoy-—Policy payable on specified date or earlier on assured’s death—Assignencnt of— 
Transfer of amount due under policy to assured’s wife with provision for revertor io assignor tn 
certain contingencics—‘‘Revert”, moaning of—Effect of assignment—Whether creates catate 
én assignee or leaves policy money as part of assured's entate—Indian Insurance Aci (IV of 
1938), Secs. 39T), 39. 

An endowment insurance policy payable after a certain number of years or on the death 
af the assured if earlier was assigned by the assured to his wife in these words: * I....the 
assured withinnamed, do hereby assign all my right, title and interest in and under the 
within policy on my Hfe and all moneys and benefits thereby secured to my wife... . Provided, 
however, that should the said my wife predecease me before the policy matures or should 
I survive to the end of the endowment period provided for in the policy, I declare that 
the said policy and all monsys and benefits thereby secured shall revert to me and form 
part of my estate.” On the question whether the effect of the assignment was to create 
an estate in the assignee or to leave the money duc under the policy as part of the estate of 
the assured :-— 

Held, that the whole tenor of the assignment was to give an immediate interest in the policy 
to the aseured’s wife, and that the only effect of the conditions was to make the assignment 
inoperative upon the subsequent happening of either of the two contingencies. 

Dinbai v. 
Lakshanikuity v. Nambisan’, referred to. 

Ons Lakhaji Khodaji obtained in 1986 an endownment insurance policy pay- 
able in 1955 or on his death earlier, and assigned the policy to his wife Lakshmi. 
Under'this assignment the moneys due under the policy were payable to Lakshmi, 
but it was provided that in case Lakshmi predeceased the assured before the 
policy matured or if the assured survived the date of maturity of the policy, 
all the moneys due under and the benefits of the policy reverted to the assured. 
In 1987 one Tribhovandas obtained a decree against Lakhaji, and in 1940 he 
filed a darkhast in execution of this decree. In the meantime Lakhaji had 
died. Tribhovandas sought to attach the insurance amount due under the 
endowment policy which was taken out by the deceased Lakhaji. Lakshmi con- 
tended that the assignment amounted to an absolute gift ni her favour, and 
therefore on the death of the assured the insurance amount did not remain a 
part of the assured’s estate. The trial Court held that on the wording of the 
assignment the effect was to leave the ownership of the policy money as part 
of the estate of the assured. 

Lakshmi appealed to the High Court 


J. C. Shah, with G. A. Desas, A. G. Desai, and N. C. Shak, for the appellant. 
H. M. Choksi, for respondents Nos. 1 and 2. 


Maoxzm J. The question in this appeal is whether the effect of an assign- 
ment of an insurance policy was to create an estate in the assignee or to leave 
the money due under the policy as part of the estate of the assured. The par- 
ties to the appeal are the widow of the assured, in whose favour the assignment 
was made, and a creditor of the assured who obtamed a decrees against the as- 
sured and is now trying to execute it. The trial Court has held that on the 
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wording of the assignment the effect was to leave the ownership of the policy 
money as part of the estate of the assured. Against that decision the assured’s 
widow has come in appeal. - 

The assignment is in these words: : 

“I, Lakhaji Khodaji, the assured withinnamed, do hereby assign all my right, title and 

interest in and under the within policy on my life and all moneys and benefits thereby secured 
to my wife Lakshmi aged about 47 years. Provided, however, that should the sald my wife 
Lakhmi predecease me before the policy matures or should I survive to the end of the endowment 
period provided for in the policy, I declare that the said policy and all moneys and benefits 
thereby secured shall revert to me and form part of my estate.” 
The word ‘‘revert’’ has presumably some significance, and it implies that sub- 
ject to the conditions given in the proviso the policy money went out of the 
estate of the assured. But quite apart from the word ‘‘revert’’ the whole tenor 
of the assignment is to give an immediate interest in the policy ‘to the assured’s 
wife, an interest which takes effect immediately, though of course she would not 
herself be able to handle the money until it became actually payable. The only 
effect of the conditions is to make the assignment inoperative upon the subse- 
quent happening of either of two contingencies. The lower Court however has 
relied upon a decision of this Court in Dinabat v. Bamanshaji', where the Court 
held that the effect of the assignment there being considered was to keep the 
policy money in the estate of the assured so as to make the policy amount attach- 
able in the hands of his widow in whose favour the assignment had been made. 
It was an endowment policy payable at death or at the age of 55, and the amount 
of the policy was made payable to the assured’s wife provided she survived the 
assured and, failing her, to the assured, his executors, administrators or assigns. 
That was a very different kind of assignment from the one with which we are 
now dealing; the distinction is obvious and need not be stressed. 

It is argued on behalf of the decree-holder that the assignment was revocable 
and as such incapable of creating any present interest in the assignes; and a re- 
ference was made to 8. 38, cL (7), of the Indian Insurance Act of 1938. But 
we do not see how cl. (7) affects in any way the revocability or irrevocability 
of an assignment. We have no reason to suppose that an assignment in this 
form is revocable, and s. 39 of the Act provides'that such an assignment (which, 
incidentally, has to be made by endorsement supported by attesting witnesses) 
shall automatically cancel a mere nomination, which can be made by endorse- 
ment without attesting witnesses. The implication clearly is that the assign- 
ment would not be revocable and that it would create an interest in the assignee 
which the assignee herself would be able to assign. The same view wag taken 
by the High Court of Madras on an assignment which in substance was in ex- 
actly the same terms; see Lakshmikutiy v. Nambisan.? . 

We allow the appeal and direct that execution do proceed on the basis of the 
policy amount not being part of the estate of the judgment debtor. 

Tho appellant must be given her costs of the appeal. 


t 


INCOME-TAX REFERENCE, 


Before Mr. Justice Kania and Mr. Justice Chagla. 
POONA ELECTRIC SUPPLY CO., LTD. v. COMMISSIONER OF 
INCOME- TAX.* 

Indian Income-taz Act (XI of 1982), Sec. 142) (ot}—Electric Supply Company converting supply 
from direot to alternate curreni—Conswmers’ equipment replaced at cost of company under 
statutory and contractual obligations—Whether company entitled to depreciation allowance on 
replacement cost of consumers’ equipment, 


(1983) L L. R. 58 Bom. 518, * Decided, March 23, 1945. Income-tax Ref- 
8. c. 86 Bom. L. R. 008. erence No. 24 of 1944. 
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The assessee, a licensed electric supply company, converted the supply of electric energy 
from DC to AC system. In doing so, they were obliged under the Indian Electricity Act, 1910, 
as well as under the terms of their licence to change and substitute at thetr own cost the 
consumers’ equipment, such as fans, radios, etc., in order to enable the consumers’ equipment 
to be worked on AC system. They had also to make alterations in their own cables, service 

e lines, and meters. On the question whether the assessee-company was entitled to depre- 
ciation allowance under s. 10({2) (vt) of the Indian Income-tax Act, 1922, on the cost of the 
replacement or alterations of that portion of the apparatus which belonged to the consumers 
and was not the property of the company :— 


Held, that as the expenditure was in respect of the property of the consumers, although 
it was incurred for working the system of the company, it was still an expenditure not in 
respect of the property of the assessee and therefore the case was not covered by s. 10(2) (vt) 
of the Indian Income-tax Act. 

Tre Poona Electric Supply Co., Ltd. (assesses), started converting supply 
of electrical energy from DC. to AC. system. In doing so, the company was 
obliged under the provisions of the Indian Electricity Act and under the terms 
of its license to change over and substitute, at its cost, consumers’ equipment, 
such as fans, radios, ete., in order to enable the consumers’ equipment to be 
worked on the AC. system. When the DC. supply was changed to AC., material 
changes had to be made not only with regard to the consumers’ apparatus but 
also in the distribution system and in respect of the services and meters. The 
asstésee-company claimed the entire expense incurred in the course of conver- 
sion during the four accounting years (1989-40 to 1942-43) as revenue expen- 
diture; and in the alternative, depreciation in respect of the same was claimed 
under s. 10(2) (vi) of the Indian Income-tax Act, 1922. The Income-tax Off- 
cer negatived both these claims, but the Appellate Assistant Commissioner, while 
upholding the Income-tax Officer’s view as to the expenditure being of a capital 
nature, held that depreciation on such capital expenditure was due to the com- 
pany and allowed the same. On appeal by the Income-tax Officer the Appel- 
late Tribunal permitted depreciation in respect of the company’s properties, 
but rejected the claim for depreciation in respect of the expenditure incurred 
for replacement of fans, radiog, ete. and held that the expediture was of a 
capital nature. The following question was referred to the High Court by the 
Tribunal under s. 66(1) of the Act:— 

“Is the asseesce-company entitled to depreciation allowance under section 10(2)(v#) of 
the Income-tax Act for the assessment years 1939-40, 1940-41, 1941-42 and 1942-43 on tho 
cost of the replacement or alterations of that portion of the apparatus which belonged to the 
consumers and was not the property of the company.” 

Sir Jamshedji Kanga, for the appellant. 

M, C. Setulvad, and G. N. Joshi, for the respondent. 


Kania J. This is a reference made by the Tribunal of Appeal under s8. 
66(1) of the Indian Income-tax Act. The relevant facts which are found in 
the statement of case are these: 
` The assesses company started converting the supply of electric energy from 
DC to AC system and they were obliged under the provisions of the Indian 
Electricity Act and under the terms of their licence to change and subetitute 
at their own cost the consumers’ equipment such as fans, radios, etc. so as to 
enable the consumers’ equipment to be worked on AC system. In doing so, 
they had to make alterations in their own cables, service lines and meters. 
They claimed the entire expensea incurred in the course of conversion during 
the four accounting years as revenue expenditure. That claim was rejected. 
Having regard to the decision in The Nagpur E. L. & P. Co. Lid. v. Com. of 
I. T. C. P. & Berar’ the point was not pressed before the Tribunal. The In- 
ecome-tax Officer had negatived both the claims, but the Appellate Assistant 
Commissioner, while upholding the Income-tax Officer’s view about the expen- 
diture being of capital nature, held that depreciation on such expenditure was 
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due to the company and allowed the same. The taxing authorities being dis 
satisfied with that decision preferred an appeal to the Tribunal. Before the 
Tribunal the question whether this expenditure was of capital nature or re- 
venue expenditure was not argued. Jt was accepted as capital expenditure. 
The only contention urged before the Tribunal was that, this being capital 
expenditure, the company had expended the whole money in changing over 
from DC to AC system, and just as expenditure in respect of alterations of the 
company’s cables and lines was capital expenditure, the replacement cost of 
the consumers’ fans, radios, etc. was also a part of the capital expenditure of 
the company. Following that line of reasoning it was urged that as deprecia- 
tion was allowed in respect of company’s cables, ete: depreciation should also 
be allowed in respect of cost of replacement of fans, radios, ete. as the two stood 
on the same footing. This argument had appealed to the Appellate Assistant 
Commissioner but was rejected by the Tribunal. The Tribunal permitted de- 
preciation in respect of company’s properties, but rejected the claim for de- 
preciation in respect of the expenditure incurred for replacement of fans, 
radios, ete., although it held that the expenditure was of capital nature. 

It was urged on behalf of the assessees that all this expenditure was for 
alteration of the system of the company, and as depreciation was permitted in 
respect of one part of the expenditure, it should also be permitted in respect 
of the other part. In our view this argument overlooks the express words of 
g. 10(2) (vi) of the Act. That clause provides for an allowance in respect of 
‘depreciation of such buildings, machinery, plant, or furniture, being the pro- 
perty of the assesses, & sum equivalent to such percentage of the written down 
value as may in any class or case be prescribed. The clause therefore clearly 
applies anly to the property of the assessee; it illustrates the property as be- 
ing buildings, machinery, plant or furniture; it provides for a written down 
- value thereof on a certain percentage basis, which may be fixed by the rules 
The section therefore clearly contemplates, as is ordinarily understood, the de- 
“preciation in value of the assessee’s own assets. The argument of the asses- 
sees is that the cost incurred in replacing the consumers’ fans, radios, ete. are 
also costa incurred in respect of company’s property, because without that ex- 
pense the company’s system will not work. It was contended that as the com- 
pany is allowed to debit to capital expenditure, the cost of repairs or replace- 
ment of the pavement when a cable is replaced, and as depreciation is allowed 
in respect of such expenses, depreciation should be allowed also in respect of 
the cost of replacement in the present case. This argument overlooks the fact 
that the expenses incurred im replacing the pavement are in respect of the 
cable which is placed by the company. It is directly connected with a tangible 
asset of the company. In our opinion, therefore, that analogy is not proper. 
It should again be borne in mind that in respect of every expenditure of capi- 
tal nature the Income-tax Act does not permit depreciation. It is only in re- 
pect of the property of the assesses that provision is made for depreciation. 
If this expenditure, although it is of capital nature, is not considered expendi- 
ture in respect of the asseasees’ property, no depreciation can be permitted. 
As the expenditure is in respect of the property of the consumers; although it 
is incurred for working the system of the company, it is-still an expenditure 
not in respect of the property of the assessees. Therefore the case is not cover- 
ed by s. 10(2) (v), and in‘our opinion the conclusion of the Tribunal is cor- 
rect. The question referred to us is limited to depreciation and it does not 
raise the question whether this expenditure is of capital nature or is a revenue 
expenditure. Confining our answer to the question submitted to us, the ans- 
wer must be in the negative. The assessces to pay the costs of the reference. 


Attorneys for assessee: Benjamin, Chhatrapati & Co. 
Attorney for Commissioner: D. H. Nanavati. 
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=`. -` Before Mr. Justice Kania and Mr. Justice Chagla. 


COMMISSIONER OF INCOME-TAX v. POONA ELECTRIC 
SUPPLY CO., LTD.* 


Intian Income-taa Act (XI of 192%), Secs. 10(2) (o0), 10(5)—Deprectation—Rlectric company— 
supply Hne—Such 


above amount from its assessable income :— 

Held, (1) that Rs. 36,310 were not trading receipts but were capital receipts in the hands 
of the assceseces ; 

(2) that they formed part of “the actual cost to the assessce ” within the meaning 
of s. 10(8) of the Income-tex Act; 

(8) that, therefore, it was not permissible to exclude from what constituted the actual. 

cost to the assesses the sum of Re. 36,810. 

THE asseasee, the Poona Hlectric Supply Co., Ltd., was asked by the Govern- 
ment of Bombay to supply electric energy to a new area to the west of Alandi 
road, and was also asked :— 

“ I am to request that an approximate estimate of the cost of giving the above service moy 
please be given, and also an estimate of the time which would be required to complete it.” 

To this, the asseasee replied :-— 

= We have pleasure in enclosing herewith our estimate for giving electric supply at area 
D to the extent of 100kw. The supply will be overhead and the time after which the supply 
will be available depends on the transformers. We have no stock of transformers and we estimate- 
a transformer cannot be obtained within 4 to 5 months. The overhead wark can be completed. 
in about three months’ time: You will appreciate that due to present unsettled conditions, 
the prices of materials will vary from time to time and therefore it is not posible for us to give a. 
firm quotation, but we are prepared to charge you in accordance with our conditions of supply, 
apptoved by Government, vis. the cost of materials plus 15 per cent. supervision of the complete- 
work.” 


The above terms were accepted. The work was carried through, and the- 
Government contributed a sum of Ra. 36,310 as the cost of supply during the- 
year ended 1941, which was the accounting year of the assessse for its assess- 
ment to income-tax for the year 1942-43. 

During the accounting year the agsessee fi nade a profit of Re. 52,812-9-8, out 
of which the sum of Ra. 36,310 was the coi:tribution made by Government for: 
extension of the supply Imes to its new a‘ea. The sum was non-refundable 
and was made towards and represented onl) a part of the capital cost of con- 
structing certain new supply lines, which works were regarded by the com-- 
pany as nnremunerative and would not have been undertaken without the con-- 
tribution in question. The receipts were ultimately utilised towards the ex-- 
penditure on a capital asset and the expenditure was debited to the asset ac- 
count of the company. After the contribution works were executed by the 
company, the ownership of the new supply lines vested in the company, and 
the company was obliged to maintain and from time to time to replace the 
supply lines. 

In its assessment the asseasee contended that the contribution was in the- 
naturs of a capital receipt and should not be included in the assessable profits 
of the assesses, The Income-tax Officer rejected the contention, but, on appeal, 
the Appellate Assistant Commissioner took a different view and held that the- 
contribution was capital receipt in- the hands of the assesses and hence not 
liable to assessment. On further appeal, the Income-tax Tribunal of Appeal 
found that the contribution was made by the Government for the purpose of 


* Decided, March 27, 1945. Income-tax Reference No. 2 of 1944. 
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enabling the asseasee to execute the capital scheme of extending the mains, or, 
-in other words, in order to advance a capital expenditure to be made by the 
aggessee, and that the contribution was received by the agseasee not as part of 
its profits and gains or as a sum which went to make up the profita or gaius 
of their trade. The Tribunal held that the expenditure of Ra. 36,310 was ‘in 
the nature of capital; it also held that the expenditure incurred on the mains 
constituted the actual cost to the assessee. It was a case where the extension 
cost the company so much and that either the whole or part of the burden of 
that cost fell upon the consumer. The Tribunal, therefore, directed that the 
sum of Rs. 36,310 representing the contribution made by the Government should 
be left out of account while ascertaining the actual cost in respect of which de- 
preciation was allowable to the asseasee under s. 10(2) (v) of the Act. 
At the instance of the Commissioner the Tribunal referred the following two 
questions for the opinion of the High Court: 

“(1) -Whether on the facts found by the Tribunal the contributions amounting to Rs. 36,310 
received by the assesses company from Government during the accounting period are trading 
receipts, and are as such assessable to tax in the hands of the company ? 

(2) If the contributions are in the nature of capital receipts, do they form part of ‘ the 
actual cost to the asecasee’ within the meaning of s. 10(6) of the Income-tax Act?” 


The reference was heard. 


` Ħ. C. Setalvad and G. N. Joshi, for the appellants. 
Bir Jamshedji Kanga, for the respondents. 


CHAGLA J. Two questions have been raised in this reference: 
(1) Whether on the facts found by the Tribunal the contributions amounting to Rs. 38,310 
by the asscesce company from Government during the accounting period are trading 
reostpts and are, as such, asscasable to tax in the hands of the company ? 

The contention of the campany is that these receipts are not trading receipts 
but capital receipts being contribution towards capital expenditure made by 
the consumers which in this case happen to be Government. The position is 
this: On December 5, 1940, the Chief Engineer, Southern Command, wrote to 
the company requesting the company to let him know the estimate of the cost 
for giving service in the areas mentioned in that letter. On December 10 the 
company replied that the price of the materials would vary from time to time 
. and therefore it was not possible for them to give a firm quotation but they 
wore prepared to charge Government the cost of materials and labour charges 
plus fifteen per cent. for supervision for the complete work. In pursuance of 
this correspondence the company undertook the work of supplying electricity 
‘to the areas to which it had not supplied it before and for that purpose it had 
to construct new supply lines and in respect of those lines Government paid 
-a sum which is in question, vis. Rs. 86,810. Mr. Setalvad contends that this 
is a part of the company’s remuneration and therefore chargeable as the pro- 
fit and income of the company. It is clear that the company would not have 
coustructed these new lines and given the supply of electricity to Government 
unles3 they received Government contribution towards capital expenditure to 
‘be incurred by the company in laying down these new lines. This contribu- 
tion is not in the nature of recurring income or receipt. It is not as if the 
‘company is charging Government anything more for supplying electricity to 
them, but what the company tells Government is, ‘‘We are not in a position, 
and we do not propose, to incur capital expenditure to supply electricity to you 
unless you contribute towards the same’’. When Government agreed to make 
this contribution, the company agreed to incur capital expenditure to supply 
electricity to Government. In our opinion, therefore, the first question raised 
must be answered in the negative.. They are not trading receipts: they are 

capital receipts. i 
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_ The other question raised is: 
If the contributions are in the nature of capital receipts, do they form part of “ the actual 

cost to the assesses” within the meaning of s. 10(6) of the Income-tax Act ? 
Now, under s. 10(2) one of the permissible deductions is in respect of depre- 
ciation of a certain percentage of the written down value as may in any class 
or epse be prescribed. ‘‘Written down value’’ is defined in s. 10(5)(b) as in 
the sase of assets acquired before the previous year the actual cost to the 
asseasee. The question that arises is, what is the actual cost to the assexssee? 
Does the expression ‘‘actual cost’? mean only what the asseasee is out of pocket 
by, or does the expression mean only the costs, the whole costs, and nothing but 
the costs, to use the words of Lord Atkin in the judgment to which I shall pre- 
gently refer. The House of Lords were considering the rule in the English 
Income-tax statute which deals with the question of depreciation. The deci- 
sion is reported in The Corporation of Birmingham v. Barnes’. The scheme 
of depreciation under the English Act is slightly different from the scheme 
under our Act. The ae Act considers what the wear and tear of a parti- 
cular machinery or building is in the course of the year. The Commissioner 
determines the wear and tear and permits depreciation, but the subsequent 
rule provides that in no event the aggregate of the depreciation to be allowed 
by the Commissioner should exceed actual cost to the assessee of the mach- 
inery or the particular article being reciated, and in construing the ‘‘ actual 
cost to the asseasee’’ the House of Lords came to the conclusion that what was 
to be considered was what the actual cost of making the article or machinery 
was independently of who had contributed towards that particular amount. 
Tt was entirely an irrelevant consideration whether the assessee had spent the 
whole amount or only a part of it. What the taxing authorities were concern- 
ed with was what the actual cost of the article was. Therefore in our opinion 
it is not permissible to exclude from what constituted the actual cost to the 
agessee the sum of Rs. 36,310. Therefore, the answer to the second question 
will be in the affirmative. 

The Commissioner to pay the costs of the reference. 

Attorney for Commissioner: D. H. Nanavati. 

Attorneys for assessee: Crawford, Bayley & Co. 


Before Sir Leonard Stone, Ki., Chief Justice, and Mr. Justice Chagla. 
In re VALLABHDAS KARSONDAS NATHA.* 
Indian Income-taz Act (XI of 1922), Sec. d(8) (i}—Trust for religious and charitable purposes—- 
Income dertoed from trust property is property— Suck as,” moaning of. 

A Hindu testator made his will, on February 8, 1888, a day before his death, by which he 
set apart certain fmmoveable properties of his, the net annual Income of which was expected 
to be Rs. 26,050, which were directed to be spent in certain charities. The anseasee’s father 
was the chief exeoutor of the will, and he was also the heir of the testator. The properties 
appreciated in value and produced an income much in excess of the sum required for charity. 
The assessee’s father obtained a declaration from the High Court that he was beneficially 
entitled to the surplus income and tts past accumulations. On April 1, 1008, he made a deed 
of settlement, by which, among other dispositions of a like nature, he earmarked such of 

- the properties and securities of the face value of Rs. 87,500 as were calculated to produce a 
yearly net amount of Ra. 26,050, to be spent in specified charities. 

The properties still continued to appreciate in value and produced income larger than what 
‘was required. The assessee’s father again approached the High Court and obtained a declara- 
tion that he was benefiatally entitled to the surplus income and tts accumulations. He died In 
1927, and the asscasee stepped into his father’s place as executor. The accumulations of 
the surplus Income continued to increase. In 1084 the assesses filed one more suit in the 
High Court expressing in his plaint a desire that he wanted to devote the accumulations 
and the future surplus income to religious and charitable objects by a new deed, and obtained 
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a declaration that he was absolutely entitled to the surplus income and its accumulations 
arising out of the deed of 1908. Ultimately, on October 7, 1040, the assesses executed a deed 
poll, by which he dedicated all his “rights and interest” Into or to the properties described 
in the deed of 1908 "for religious and charitable objects such as” eight enumerated objects, 
which included, among other objects, “ (4) supply of fodder to animals and cattle,” and “ (8) 
such other Dee ben ehAAL to the Fadi community and Indians in general not falling 
under preceding heads.” 

The- plasesees waa ‘usséeeell to incouietase toe tid Anancial year 104i; the material 
accounting year being the Vikram Samvat year which ended on October 80, 1940. During 
that year the surplus income from the aforementioned charities that came to the assessee’s 
hands was Rs. 28,515, which he claimed to deduct from his income, under s. 4 (8) (f) of the 
Indian Income-tax Act, 1922. The Income-tax authorities declined to grant the exemption 
on the ground that the surplus income did not arise from any property held in trust so as 
to fall under the section. On reference to the High Court :— 

Held, (1) that the words “such as” in the deed of 1040 being equivalent to the word 
“alike,” the eight objects enumerated after the words did not predominate and govern 
the preceding words “religious and charitable objects” but were merely {Illustrative of the 
type of religious and charitable objects to which the trustees might apply the funds ; 

(2) that object (4) “ supply of fodder to animals and cattle” was a religious object, 
inasmuch as the feeding of dumb creatures was in Hindu religion regarded as religious : 

AU India Spinner’s Association v. Commissioner of Income-taa, Bombay’, referred to; 

(8) that object (8) “‘ such other purposes beneficial to the Hindu community and Indians 
in general not falling under preceding heade} came directly under the last object in the 
definition of “ charitable purposes” in s. 4 of the Act, and was therefore valid : 

Trustees of Tribune Press v. Comeissioner of Income-iaa, Punjab’, referred to; 

(4) that the property both immoveable and moveable comprised in the 1906 trust was 
held, under the trusts of that deed, to pay out of the income Rs. 26,050 for purposes which 
were either religions and charitable, and that up to October 7, 1940, the balance of the 
incomes was payable to the assessee personally, and to him as trustee of the 1940 deed after 
that date on trusts either religious or charitable ; 

(5) that the whole income, either under the trusts of the 1908 settlement or the 1940 
deed, was applicable to objects which fell directly within the ambit of s. 4(3) (4) of the Act; 

(6) thatthe words “ or other legal obligation ” in s. 43) (í) covered a coase like the present, 
in which the trustees of the original settlement were bound to pay income to other trustees 
who in their turn were bound to apply it for purposes which were religious or charitable : 

(7) that the capital fund from which the whole income sprang was held by the 1008 
trustees since October 7, 1940, for religious and charitable purposes, inasmuch as the whole 
of the income was by the conjoint effect of the 1908 settlement and the 1940 deed to be 
applied for religious or charitable purposes ; g 

(8) that, therefore, the sum of Rs. 28,515 should be apportioned and that that part of 
it which was attributable to the period November 1, 1889, to October 7, 1940, did not escape 
taxation, but that the portion attributable to the perlod October 7 to October 81, 1940, was 
exempted from taxation under s. 4{3) (i) of the Act. 

Per Stone C. J. Under s. 4(3) (1) of the Indian Income-tax Act freedom from taxation is 
dependent on the property from which the income is derived being held under trust or other 
legal obligation wholly for religious or charitable purposes. 

Per Chagla J. Under s. 4(3) (ï) two conditions have got to be satisfied. Thero must be a 
property held under trust or other legal obligation wholly for reHgious or charitable purposes ; 
and there must be an income which must be dertved from that property. In other words, 
there must be a nexus between the property held under trust or other legal obligation wholly 
for religious or charitable purposes and the income in respect of which an exemption is 
sought; or the sum of money in respect of which exemption is claimed must represent the 
property held in trust for religious or charitable purposes. 

A right to receive income from a property, even though through the intervention of trustees, 


ls p > 
PETE. B. Moola Sons, Lid. v. Official Assignee, Rangoon, followed. 
One Keshavji Jadhavji, a Bhatia Hindu merchant of Bombay, made his 
will, on February 9, 1886, a day before his death, by which he made several 
dispositions of hia properties, under one of which he set apart certain immove- 
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able properties of his, sufficient to produce a net annual income of Re. 26,050, 
which he directed to be spent towards named religious and charitable purposes. 
Of this will he appointed one Karsondas Natha (father of the asseasee Val- 
labhdas) as his chief executor, who also was his heir. After his death no for- 
mal trust deed was executed, but the properties were devoted to charities. 
Karsondas administered the properties in collaboration with his trustees and 
spent Ra. 26,050 out of their income for the charities specified in the will. The 
properties appreciated in value with the passage of time and fetched a larger 
income than expected. Every year a surplus income was left on the hands of 
the trustees, and in course of time accumulations of surplus income grew in 
volume. 

In the year 1900 and 1903 Karsondas brought two suits in the High Court 
and obtained a declaration that he was entitled to the residue of the estate and 
also to the accumulated and yearly surplus. Karsondas was in no mood to 
utilise the above to his private ends, and as desired by him the High Court 
made a reference to the Commissioner to take an account of the past surplus, 

_ to frame a scheme for carrying out the trust objects, and also to report on the 
number of properties required to produce an annual income of Ra. 26,050. 
The Commissioner carried out the directions, found that the surplus income 
invested in securities stood at Rs. 87,500. The High Court directed that secu- 
Tities of the face value of Rs. 87,500 and some out of the properties originally 
set apart for charity should be covered by a deed of trust executed by Kar- 
sondas, and ihat the remainder of the properties and the balance of the gur- 
plus funds should be handed over to Karsondas as his private properties. 

On April 1, 1908, Karsondas made a trust deed of the securities and the 
properties, with the previous approval of the High Court, appomting a body 
of trustees, including himself as the first managing trustee, and declaring that 
the properties should be held by the trustees absolutely in trust and for ever 
The deed also specified fourteen items of charities on which the income was 
to be spent. 

In further administration the properties continued to appreciate in value 
and yielded increasing income, which swelled the surplus funds in the hands 
of the trustees. In the year 1917, Karsondas brought a third suit in the High 
Court and obtained a declaration that he was absolutely entitled to the accu- 
mulations and the annual surplus. In spite of the declaration Karsondas did 
not treat the above as his private property, but spent portions of it in charities 
of his own choice. Karsondas died in 1927, and his son Vallabhdas, the 
assessee, who was a co-trustee succeeded to the management of the trust. The 
properties yielded more and more income, which increased the accumulationa 
‘on trustees’ hands and by 1931 amounted to seven lacs of rupees. Differences 
arose between the trustees as the assesses wanted to donate a sum of four lacs 
out of the accumulations to the Bhatia General Hospital, Bombay. Another 
point of difference between them was the question whether the accumulations 
and the surplus income belonged absolutely to the assesses. 

In the year 1934 the asseasee brought a suit (No. 1298 of 1934) in the High 
Court and prayed for a declaration that, as the son and heir of Karsondas, he 
was entitled absolutely both to the accumulations and the yearly surplus. In 
paragraph 8 of his plaint the assessee further stated :— 

“ The plaintiff submits that under the sald decrees the plaintiff as the sole heir and the legal 
representative of the said Karsondas Natha is entitled to the said investments and cash represen - 
ing the accumulations and the surplus of income after providing for the religious and charitable 
objects specified in the said trust deed and instead of appropriating the same for his own use the 
Plaintiff desires to utilise the sald accumulations and future surplus of income to which he is 
entitled for such religious and charitable objects mentioned in the said deed of trust and also 
other religious and charitable objects and to make a new deed of trust in respect thereof. The 
sald religious and charitable objects on which the plaintiff desires to settle such aocumulations 
are specified tn the statement annexture R hereto.” 
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The High Court gave the assessee the declaration and the liberty sought for. 
The sum of seven lacs of rupees was handed over to the agsessee, who spent 
it in charities of his selection. 

On October 7, 1940,.the assessee executed a deed poll, by which he Rey: 
ed :— š 

E E A BA Ue AERE E S AEE AEE E PARE AA S 
income of which being the surplus referred to above is payable to me every year... .is dedicated 
for ever by me for religious and charitable objects such as (1) poor relief, (2) famine relief (8) pro- 
viding medical and surgical relief to the needy and poor (4) supply of fodder to animals and cattle. 
(5) advancement of education (6) advancement of Hindu religion (7) upkeep and maintenance of 
charitable institutions (8) such purposes beneficial to the Hindu community and Indians in 
general not falling under preceding heads.” 

The assesses was assessed to income-tax for the financial year 1941-42, the 
accounting year being the Vikram Samvat year ended October 30, 1940. During 
the accounting year a sum of Rs. 23,515 came to the hands of the asseasee as the 
surplus income out of the 1908 trust. The assessee claimed exemption of the 
. amount from taxation under s. 4(3) (+) of the Income-tax Act. His claim was 
rejected ‘both by the Income-tax Officer and the Appellate Assistant Commis- - 
sioner. of Income-tax. On further appeal the Income-tax Tribunal of Appeal 
was of opinion, (1) that the surplus income that the assessee derived from the 
Keshavji Judaoji Trust estate for eleven months and six days from the com- 
mencement of the year of account, that is, prior to October 7, 1940, was not in- 
come from any property held in trust or other legal obligation for the agsessee’sa. 
own charitable or religious purposes, (2) that the immoveable properties and 
securities, the right, title and interest in which the assessee purported to settle 
upon trusts of his own were identical with those forming the corpus of the Kes- 
havji Jadavji Trust, (8) that the corpus of the Keshavji Jadavji Trast in 
terms of the trust deed of April 1, 1908, had been settled absolutely and for 
ever upon those trusts, after separating and handing over residue to the 
assessee’s father Karsondas, (4) that neither the agseasee nor his father before 
him possessed any interest whatever in the corpus absolutely settled upon 
Keshavji Jadavji Trust, and that all that the assessee was entitled to was the 
surplus income remaining over that directed to be applied to the objects of 
the Keshavji dadavji Trust, (5) that the surplus income that the agseesee thus 
derived from the Keshavji Jadavji Trust was simply his income and was not 
income from property held in trust wholly for charitable and religious pur- 
poses of his own, and (6) that the right, title and interest that the assesses 
settled upon trust by hia deed of 1940 was only a contingent right depending 
upon the corpus of Keshavji Jadavji Trust leaving a surplus, and that it was 
not property such as could be the subject-matter of a transfer. The assessee’s 
contention was therefore negatived. 

At the instance of the asseasee the Tribunal referred the following question 
to the High Court :— 

Whether in the circumstances of the case the sum of Rs. 28,515 received by the assessce 
as surplus income of the trust property of the Keshavji Jadavji Trust, or any part of that sum, 
is exerript from taxation under s. 4(3) (f) of the Indian Income-tax Act? 

The reference waa heard. 


Sur Jamshedj Kanga, K. M. Munshi and C. A. Goregaonkar, for the assessee. 
M. C. Setalvad and G. N. Joshi, for the Commissioner. 


Stowe C. J. This reference under s. 66(1) of the Indian Income-tax Act 
raiser a short point, though one which has shown a tendency to become obscure 
by the historical background and by the more prominent features concerning 
questions of fact, of recent times. The question which has been referred to us 
is im these terms :— . 

Whether in the circumstances of the case the sum of Rs. 23,515 received by the assessee 
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is exempt from taxation under s. 43) (i) of the 1 Income-tax Act? 

Before turning to the somewhat invol yed circumstances of the case, it is 
essential to consider and bear in mind thb terms of sub-s. 4(3) (1) of the Act. 
It, is that sub-section which exempts from the incidents of taxation certain 
types of income, described under twelve heads. The opening words are: 

“ Any income, profits or gains falling within the following classes shall not, be included 
in the total Income of the person recetving them,” 
and it ia with the first head or class with which we are conearned im this case. 
It is 

“(1) any income derived froni property held under trast or other legal gbligatioa wholly 
for religious or charitable purposes,” - 
and then the sub-section continues to make provision for apportionment, in the 
case in which property is partly so held. 

The sum of Ra. 23,515, mentioned in the question referred to us, is undoubt- 
edly income, and the question is whether the ‘‘property’’, that is to say, the 
capital of the trust funds from which it springs is held in trust or other legal 
obligation which are wholly for religious or charitable purposes, 

The involved nature of the facts of the case renders these preliminary obger- 
vations necessary, unless what is fundamental is to become clouded by consi- 
derations of the ultimate destination of the mecome. The facta are these. 

By his will, dated February 8, 1886, Keahavji Jadhavji, who died the day 
following, made provision for a number of capital fonds and annual sums to 
be applied for purposes which cannot under the will, in view of various deci- 
sions of this High Court, with regard to the testator’s dispositions, be chal- 
lenged as being anything but religious or charitable in character. In each 
case where payments have to be made the total amount which can be expended 
annually is fixed by the will, and the sum total of these limits, so far as annual 
payments are concerned, amounts to the sum of Ra. 26,050. One of the exe- 
cutors of the will was the assessee’s father and he was also the heir of the tes- 
tator. Owing to the rise in land values in Bombay and the consequential in- 
erease in rents, the testator’s estate began to produce a substantial surplus in- 
come, and in 1900 and 1903 the asseases’s father commenced proceedings in 
this Court to have the destmation of this surplus income and past accumule- 
tions of it determined. In the result it was decided that the assessee’s father 
was beneficially entitled to the surplus, but he, being of a charitable disposi- 
tion, desired that the surplus should go to similar objects to those whieh bene- 
fit by the testator’s bounty. Accordingly by a deed of settlement dated Aprit 
1, 1908, which was sanctioned by the Court, there was a settlement of parts of 
the testator’s estate and of part of the accumulated surplus which was calcu- 
lated to be sufficient to produce the annual sum of Ra. 26,650 and it is that 
trust fund, which is the ‘‘property’) within the meaning of s. 4(3) (4) of the 
Act and which has produced the ay 28,515 mentioned in the question | referred 
to us. 

Under the settlement of 1908,’ Vea income again began to accumulate, 
and the assesses’s father brought a third suit in this Court to have the destina- 
tion of that surplus determined. Again it was declared that the surplus be- 
longed to the assessee’s father and again in view of declarations of this Court 
challenge to the trusts of the 1908 settlement, as not being religious or chara- 
itable, does not lie. The assessee’s father died in 1927 and the asgedgoe as his 
hoir brought i in 1984 a fourth suit in this Court to have the destination of the 
theh existing accumulations and surplus determined. On October ` “934, 
Mr. Justice Tyabji declared that on the construction of the dearéé in suit No. 
785 of 1903 and suit No. 989 of 1917 on the file of this Hon’ble Court, Carsan- 
das Natha, the deceased mentioned in the plaint, was absolutely entitled to the 
surplus income remaming under the deed of trust dated April 1, 1908: 

R. 18 
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“ And this Court doth further declare that the deceased Carsondas Natha being entitled 
to the said income and accumulations thereof as aforesaid the plaintiff as bis sole heir is entitled 
to the same and to execute a trust deed in respect of the accumulations and surplus of Income 
to arise in future for the religious and charitable objects mentioned in the plaint.” 

It is to be obeerved that in those proceedings the assessee was plaintif and 
the Advocate General and the two other trustees of the 1908 settlement, tix. 
Kanji Mulji and Mowji Mulji, were defendants. 

Thereafter, vis. on October 7, 1940, the asseszee executed a deed poll of 
which the material provisions are as follows :— 

“ Now Know Ye And These Presents Witness that I, the seid Vullabhdas Karsondas Natha, 
Do Hereby declare that all my rights and interest into or to the immoveable properties and the 
securities described and mentioned respectively in Schedules ‘A’ and ‘ B ’heremder written, 
and the income of which being the surplus referred to above, is payable to me every year 
in accordance with the terms of the decree in Sait No. 1908 of 1984 (O.8.) is dedicated for 
‘ever by me for religious and charitable objects such as (1) Poor Relief (2) Famine Relief (3) 
Providing Medical and Surgical relief to the needy and poor (4) Supply of fodder to animals and 
cattle (5) Advancement of education (6) Advancement of Hindu Religion (7) Upkeep and malin- 
‘tenance of Charitable Institutions and (8) Such purposes beneficial to the Hindu Community 
and Indiana in general not falling under preceding heads: And I Do Hereby Further Declare 
that I do now hold my right title and interest in the said immoveable properties and securities, 
subject to deduction therefrom of the expenses incurred, upon Trust for religious and charitable 
objects aforementioned And that in the event of my share in the said fmmoveable properties and 
the securities being separated and conveyed and given over to me, I shall also continue to hold 
my said share, deducting therefrom the expenses incurred by me till then, upon Trust as aforo- 
said, either myself alone or with any two or more Trustees whom I may appoint along with me, 
with and subject to the powers and provisions hereinafter declared.” 

- And later on in the deed, it is provided that 

“ Daring my lifetime and while I continue to be a Trostes either alone or with others along 
with me, the entire management of the Trust properties and the Trust Funds shall remain with 
me and be conducted by me and according to my desire; And all the powers hereinbefore men- 
tioned shali be vested in me and be exercised by me alone. And Provided Further That I do 
hereby reserve to myself the liberty and power to Revoke this Trust at any time after six years 
from the date hereof.” 

The assessee is still the sole trustee of this deed, and there is nothing on the 
record to show that expreas notice of the 1940 deed was given to the trustees 
of the 1908 settlement, though Sir Jamshedji Kanga, on behalf of the assesses, 
states that notice was in fact given. However, the assesses is one of the three 
trustees of the 1908 settlement, and he is also the sole trustee of the 1940 deed, 
and in my opinion from the circumstances constructive notice must be assum- 
ed, in the absence of proof of express notices having been given. 

Mr. Setalvad, on behalf of the Commissioner, challenges the trusta of the 
1940 deed, and contends that some of the objects are neither religious nor 
charitable. Objection is taken to objects numbered 4 and 8, with regard to 
whieh he submits that if any of the objects are bad, then the whole of the 
funds eould be applied for that object or objects so as to vitiate the whole of 
the trust as being either religious or charitable, and he relies upon the case of 
In re Tilak Jubsles Fund!. But in the case before us the material words are 
that what is settled is to be dedicated ‘‘for ever by me for religious and char- 
‘table objects, such as’’; and then are set out the eight objects, and the ques- 

- tion is whether those eight objects predominate and govern the preceding trust 
or whether they are to be regarded as illustrative of the type of religious or 
‘charitable objests to which the. trustees may apply the funds. In my opinion 
the latter is the correct view, the words ‘‘such as’’, it is submitted by Sir Jam- 
shedji Kanga, being equivalent to the word ‘‘like’’. That being so, it does not 
‘becomes essential to consider the two objects to which objection is taken by 
Mr. ‘Setalvad on the ground that they are neither religious nor charitable. 


may 1 (1941) 48 Bom L. R. 1097. 
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However, as this is a case of some importance, we think it right to express our 
view upon objects 4 and 8. 

Object 4 is, ‘supply of fodder to animals and cattle”. In my opinion such 
a disposition, if it had to be construed by English law, would not be a charit- 
able trust: see, Grove-Grady, In re.1, which is a decision of the Court of Appeal, 
with a dissenting judgment by Lord Justice Lawrence. I desire to refer only 
to one passage, viz. that which appears at p. 582 in the judgment of Lord Jus- 
tice Russell, in which he says: 

“There can be no doubt that upon the authorities as they stand s trust in perpetuity for 
the benefit of animals may be a valid charitable trust ifin the execution of the trust, there is ne- 
cessariiy involved benefit to the publio ; for if this be a necessary result of the execution of the 
trust, the trust will fall within Lord Macnaghten's fourth class in Pemesc!’s Case’ namely, ‘trusts 
for other purposes beneficial to the community.*” 

As I have said, if we were construing this object in England, I should be of 
opinion that this was not charitable because the feeding of animale which are 
obnoxious to mankind cannot, in my view, be said to be beneficial to the public. 
However, we are considering the will of a Hindu, and apart from the charitable 
aspect of the matter, the feeding of dumb creatures is in Hindu religion re- 
garded as religious. Further, as has been pointed out in AH India Spinners’ 
Association v. Commissioner of Income-taz, Bombay? by Lord Wright in de- 
livering the judgment of the Board (p. 287) : 

“ The Indian Act gives a clear and succinct definition which must be construed according to 
its actuallanguageand meaning. English decisions have no binding authority on its construction, 
and though they may sometimes afford help or guidance, cannot relieve the Indian Courts from 
their responsibility of applying the language of the Act to the particular clroumstances that emerge 
under conditions of Indfan life.” 

The definition to which Lord Wright there refers to is to be found at the 
end of s. 4(3) of the Act, and it is in these terms -— 

“ In this sub-section * charitable purpose ' includes relief af the poor, education, medical 
relief, and the advancement af any other object of general public utility: 

I do not feel any difficulty with regard to object No. 8, which i is, “guch other 
purposes beneficial to the Hindu Community and Indians in general not fall- 
ing under preceding heads’’, it comes directly under the last object in the 
definition of ‘‘charitable purpose’’. If authority be needed, that such a dis- 
position comes within the definition, it is to be found in the well-known case 
of Trustess of Tribune Press v. Commissioner of Income-taz, Punjab.+ 

Tho result is that the property both immovable and moveable comprised in 
the 1908 trust is held under the trusts of that deed to pay out of the income 
Rs. 26,050 for purposes which are either religious or charitable, and that up to 
October 7, 1940, the balance of the income was payable to the assessee per- 
sonally and to him as trustee of the 1940 deed since that date upon the trusts 
which I have already held are either religious or charitable. What we are 
dealing with under sub-s. 4(3) (+) of the Act, is income, and it is the surplus 
income derived from the immoveable and moveable properties held by the 
trustees of the 1908 trust deed. Freedom from taxation is dependent on the 
property from which the income is derived being held under trust or other 
legal obligation wholly for religious or charitable purposes. Admittedly so 
far as thease trust funds produce Ra, 26,050 per annum the property is held 
under such trust or legal obligation; but how is the property held so for as 
the surplus income is concerned? The declarations of this Court in 1934 
make it clear that it is payable to the assesses personally, and up to October 7, 
1940, there can be no doubt that it cannot be exempted from taxation under 
8. 4(3) (i), but since October 7, 1940, ite destination is for religious or charit- 
able purposes, so that the property ‘comprised in the 1908 trust deed is now 
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held to apply, Ra. 26,050 to religious and charitable purposes contained in that 
deed and to pay the surplus to the trustees or trustee of the 1940 deed to hold 
it or apply it—it makes no difference which—for purposes or objects which 
are religious or charitable being those comprised in the 1940 deed. It follows 
that the whole income, either under the trusts of the 1908 settlement or the 
1940 deed, is applicable to objects which fall directly within the ambit of 
gs. 4(3) (4). In my opinion the words ‘‘or other legal obligation” in that sub- 
section cover such a case as this, in which the trustees of the origimal settlement 
are bound to pay income to other trustees who in their turn are bound to 
apply it for purposes which are religious or charitable. If that be so the 
capital fund from which the whole income springs is held by the 1908 trustees 

since October 7, 1940, for religious or charitable purposes since the whole of 
the i income is by the conjoint effect of the 1908 settlement and the 1940 deed 
to be applied for religious or charitable purposes. 

Accordingly in my opinion the question should be answered by saying that 
the Rs. 23,515 must be apportioned and that that part of it’ which is attri- 
butable to the periods November 1, 1989, to October 7, 1940, does not escape 
taxation but that the portion attributable to the period October 7 to October 
81, 1940, is exempted from taxation under s. 4(3)(s) of the Act. Commis- 
sioner must pay the costs, 


CHaaua J. The assesses before us claims exemption in respect of the sum 
of Rs. 28,515 as falling under s. 4, sub-s. (3), sub-cl (4), of the Indian Income 
tax Act. Now before that sub-clause can be applied, two conditions have got 
to be satisfied. There must be a property held under trust or other legal obli- 
gation wholly for religious or charitable purposes; and there must be an in- 
come which must be derived from that property. In other words, there must 
be a nexus between the property held under trust or other legal obligation 
wholly for religious or charitable purposes and the income in respect of which 
an exemption is sought; or again, to put it in a different language, the sum of 
money in respect of which the assessee claims an exemption must represent 
the property held in trust for religious or charitable purposes. Now in this 
case the assessee’s contention is that the sum of Rs. 28,515 or at least to the 
extent that a portion of it waa earned after October 7, 1940, was an income 
which was derived from property which was held in trust ‘for religious or 
charitable purposes under a deed of trust executed on October 7, 1940. In 
order to appreciate the assessee’s contention, it is necessary to consider the 
terms of that deed of trust. Now what was settled under that deed of trust 
was the right, title and interest to the assessee into or to the immoveable pro- 
perties and the securities described and mentioned respectively in the schedules 
to the deed’ of trust of April 1, 1908. Mr. Setalvad’s contention is that the 
agssesseo had no right, title and interest in the trust properties held under the 
deed of trust of 1908. I am not prepared to aceept that contention. Az a re- 
sult o? the judgment of Mr. Justice Tyabji delivered on October 12, 1934, 


and the decree following upon it, it was held that there was a resulting trust i 


in favour of the assessee to the extent of the income derived from the trust 
properties which were in excess of the sum of Ra 26,000. Now under the deed 
of trust of April 1, 1908, the whole legal estate in the trust properties was 
vested in the trustees and they were directed to spend the income of the trust 
properties on certain religious and charitable objects set out in that deed of 
trust: but there was no direction as to what they were to do with the surplus 
Income. It was, therefore, as a result of the judgment and decree of October 
12, 1984, that the trustees of the deed of trust of April 1, 1908, became trustees 
as a consequence of the resulting trust for the assessee in respect of the sur- 
plus income. To my mind, reading the judgment and the decree, it is clear 
that a right was conferred upon the aeee of payment of the surplus income 
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out of a specific property and that specific property was the trust properties 
held in trust under the deed of trust of April 1, 1908. If that be so, I fail 
to understand how it can be argued that the assessee had no right, title or 
interest in the trust properties held under the deed of trust of April 1, 1908. 
Te right, title and interest of the assesses was the right to receive the surplus 
income out of the trust properties and it is this right, title and interest that is 
settled upon trust by the deed of trust of October 7, 1940, and it is not disputed 
that the surplus income of Rs. 23,515 or a portion of it is the income derived 
from this property. 


Even assuming I am wrong, the fact still remains that by the decree of 
October 12, 1984, the right to receive the surplus income was conferred upon 
the assesses. Now a right to receive income from a property, even though 
through the intervention of trustees, is property. The Privy Council in MW. £. 
Hoola Sons, Lid. v. Official Assignes, Rangoon’, have so held. In that 
case A obtained a vested right in the income and contingent rights in the cor- 
pus of a settled property under a registered deed of settlement made by his 
father. He conveyed his interest under the settlment to B together with cer- 
tain other rights. B, in his turn, by unregistered articles of agreement made 
between him and the appellant company, agreed to sell to the company his 
busniess and certain specified properties and assets which included the pur- 
chase by B of the right of A in the estate of his father. No registered instru- 
ment was executed at any time to carry out this contract of sale. B was ad- 
judicated insolvent and the appellant company was ordered to be wound up 
compulsorily. The liquidator of the appellant company made a claim that 
he was solely entitled to all the rights and interests acquired by B under the 
assignment between A and B. The Privy Council held that A’s share in the 
rents and profits accruing due was an interest in immoveable property and as 
such compulsorily registrable and, therefore, no title passed to the appellant 
company. The contention was advanced before the Privy Council that while 
a right in respect of future rents might be immoveable property where the 
owner of the right was himself entitled vis-a-vis the tenants to collect and en- 
joy the profits of the land, the same reasoning could not be applied to a case, 
such as the present, where the right granted was subject to the intervention of 
trustees, and was no more than a right to receive from the trustees a sum of 
money out of the income of the property. This contention was rejected by the 
Privy Council. 

Putting it at the highest from the point of view of Mr. Setalvad, the right 
conferred upon the asseasee is the right to receive from the trustees of the deed 
of settlement of April 1, 1908, a sum of money ont of the income of the pro- 
perty, and that is exactly what the Privy Council held to be property. Then 
says Mr. Setalvad that even if that be property, what is received by the assessee 
is not income, because, according to him, only that sum of money can be income 
which is yielded by a corpus. I am not prepared to place upon a. 4, sub-s. (3), 
sub-clause (i), the narrow construction for which Mr. Setalvad contends. As 
I have pointed ont, all that the section required is a nexus between the pro- 
perty and the income or a sum of money which should represent property held 
in trust. Undoubtedly the amount derived by the assessee and for which he 
claims an exemption is represented by his right to receive the surplus income 
from the trustees of the 1908 trust out of the income of the trust properties. 
With respect to the Tribunal, they seamed to have taken a view which is en- 
tirely unwarranted by the true position in law. They seamed to take the view 
that as this income was contingent upon there being any surplus at all, there- 
fore it was not property. Now it is almost an elementary proposition that 


1 (1986) L. R. 68 É A. 840, s.c. 88 Bom. L. R. 1011. 
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even a contingent interest is transferable and attachable and is as much pro- 
perty as a vested interest. 

The next question is whether the property is settled upon religious and 
charitable trusts. Now the settlor in the 1940 trust dedicates the property 
for ever for religious and charitable objects; and then he goes on to state, as ahd 
by way of illustration, what, according to him, those objects are. Now, in my 
opinion, the trust deed discloses a dominant and overriding charitable inten- 
tion. The dedication is to religious and charitable objects and the trustees 
have no discretion to apply any of the trust income except to religious and 
charitable objects. If any of the eight objects which are specified as and by 
way of illustration do not fall within the category of religious and charitable 
objects, then the trustees must discard such objects and apply the trust.income 
only to religious and charitable objects. Mr. Setalyad has contended that 
objects Nos. 4 and 8 are not religious and charitable objects. Object (4) is 
supply of fodder to animals and cattle. I should have thought that to a Hindu 
—and in this case the settlor happens to be a Hindu—nothing can be of 
greater religious merit than to relieve suffering of dumb cattle and animals 
by giving them fodder. It is hardly necessary to emphasize that, according 
to Hindu religion and philosophy, animals have the same soul as human beings 
have and the spark of divinity is as much present in them as in human beings. 
But Mr. Setalvad says that Hindu religion makes it meritorious only to supply 
fodder to a certain class of animals and on certain specified occasions. He does 
not dispute that giving fodder to cattle would be even from the strictest Hindu 
religious point of view a matter of religious merit. If that be so, object (4) 
is cumulative in character—supply of fodder to animals and cattle—and if 
supply of fodder to cattle is a good religious object, then the Court could not 
permit that particular object to fail and the trustees could be compelled to 
apply the trust income only to the supply of fodder to cattle and not to other 
animals. But I am prepared to go further. According to me, supply of fod- 
GSE Ve anie STAG te MOL Only a celle ius trust bus eis iso: Gore 
charitable trust. 


In In re Wedgwood, Allen v. Wedgwood’ a testatrix by her will gave her re- 
sidue upon trust to apply the same for the protection and benefit of animals, and 
the Court of Appeal in England held that it was a good and valid. charitable 
trust, It is important to consider the grounds on which the learned Judges 
came to that conclusion. Lord Cozens-Hardy, Master of the Rolls, said this 
(p. 117): 

= Apart from authorities which are binding upon us, I should be prepared to support the 
trust on the ground that it tends to promote public morality by cheoking the innate tendency 


to cruelty.” 
And Lord Justice Swinfen Eady said this (p. 122): i 

“ A gift for the benefit and protection of animals tends to promote and encourage kindness 
towards them, to discourage cruelty, and to ameliorate the condition of the brute creation, and 
thus to stimulate humane end generous sentiments in man towards the lower animals, and by 


these means promote feelings of humanity and morality generally, repress brutality, and thus 
elevate the human race.” 


Mr. Setalvad has relied-or a later decision of the Court of Appeal and has 
suggested that the -authority of this decision has been considerably impaired. 
That is a decision reported in Grove-Grady, In re. Plowden v. Lawrence.* The 
bequest of a testatrix who gave her residuary estate to her trustees to form a 
trust for the founding, establishing and maintaining of a charitable institu- 
tion to be called ‘‘The Beaumont Animals Benevolent Society’? came up for 
consideration in that case. Mr. Justice Romer held that the bequest was a 
good charitable bequest. The Court of Appeal, Lord Hanworth, Master of the 


1° [1915] 2 Ch, 118. i 2 [1920] 1 Ch. 357. 
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Rolls, and Lord Justice Russell, held to the contrary; Lord Justice Lawrence 
dissenting. Bo it will be noticed that out of the four learned Judges, who con- 
sidered the case, two took one view and the other two took the other. The 
Master of the Rolls came to the conclusion mainly on the ground that the na- 
ture of the home to be founded was so much left to the discretion of the trustees 
that it was open to them to start it on an island to which human beings might 
have no accees, and thus the question of the elevation of human character 
would not arise at all. It is perfectly true that the basis of holding a trust 
for the benefit of animals as a good charitable trust is that it falls within the 
fourth category of Lord Macnaghten’s famous definition in Pemsel’s case,1 
namely, that it is a trust beneficial to the community. Whatever the view may 
be in England as to protection of animals and as to feeding of animals, we 
must consider what the views are in our own country, and it is patent that 
Indians as a race are extremely kindly disposed towards animals who have 
. been the object of charity at the hands of many munificent donors, When we 
consider English cases which lay down what is charity and what is not charity, 
the warning given by the Privy Council must always be borne in mind In 
Trustees of Tribune Press v. Commissioner of Income-tax, Punjab®, the Privy 
Council cited with approval the quotation from the judgment of Sir Raymond 
Wost in Fatmabibi v. The Advocate General of Bombay? (p. 50): 

“ Bat useful and benefictal in what sense? The Courts have to pronounce whether any 

particular object of a bounty falls within the definition; but they must, in general, apply the 
standard of customary law and common opinion amongst the community to which the parties 
interested belong.” 
Now I have no hesitation in holding that in India and especially among the 
Hindus both the customary law and the common opinion in that community 
would phere uphold the view that giving fodder to animals and cattle is 
a good chari 

The other Tout with which Mr. Setalvad finds a quarrel is object (8), 
which is ‘‘such other purposes beneficial to the Hindu community and Indians 
in general not falling under preceding heads.” Now, as will be noticed, this 
is incorporating almost verbatim the fourth head of Lord Macnaghten’s famous 
definition in Pemsel’s case, to which I have already referred, and also s. 18 of the 
Transfer of Property Act, 1882, in exempting e transfer of property from the 
restrictions contained in es. 14, 16 and 17 of that Act, refera to transfer in per- 
petuity for the benefit of the public in the advancement of religion, knowledge, 
commerce, health, safety, or any other object beneficial to mankind. 

Mr. Setalvad has relied on a decision of a divisional bench of this Court 
in In re Tilak Jubilee Fund*. It was decided by Sir John Beaumont, Chief 
Justice, and Mr. Justice Kania; and what is relied on is the observation of 
the learned Chief Justice at p. 32: 

“ But I know of no authority for the propos Hon that a gift for such purposes as a particular 

tndividnal or individuals may consider to be is good.” 
Now in that case it was left solely to ție discretion of the managing committee 
to decide on what objects the income should be spent. If, in this case, it was 
left to the discretion of the trustees to determine what objects are beneficial 
to the Hindu community and Indians in general and what are not, I entirely 
agrée that it would not be a good charitable gift; but it is not left to the dis- 
cretion of the trustees. They have to spend money on objecta which are bene- 
ficial to the Hindu community and Indians in general, and the Court would 
restrict the application of the income to such objects as would fall within the 
ambit of charity. Bemeficial in this sense carries with it the implication that 
it must be an object which is recognized as charity. 

1 [1891] A. C 881. 8 (1881) L L. R. 6 Bom. 42. 

2 1880} 41 Hon. L. R- 1150, x.o. 4 (iba) 48 Hom. L R 10, 
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Under the circumstances I agree with the learned Chief Justice that that 
portion of the Income of Ra. 23,515 earned by the assessee as is attributable to 
the period after October 7, 1940, when the trust deed was executed is exempt 
from taxation under a. 4(3) (i) of the Indian Income-tax Act. . 


Attorney for asseæsce: Y. P. Pandi. 
Attorney for Commiæioner: D. H. Nanavati. 


+ 


Before Sie Leonard Sions, Ki., Chief Justice, and Mr. Justice Chagla. 

HABIB & SONS v. COMMISSIONER OF INCOME-TAX, BOMBAY.* 
Income-tam and Kacess Profits Taw (Validity of Notices) Ordinance XLV of 1944—Incomstan and 

Bucess Profits Tas (Validity of Notices) (Amendment) Ordinance 1945 —Government of India 

Act, 1935 (86 Geo. V, c. 43), Sch. IX, s. 72—Governor Goneral—Power to promulagate 

Ordimances—Retroepectins effect—Intra vires—“ Deemad to be,” effect af. 

The Income-tax and Excess Profits Tax (Validity of Notices) Ordinance, 1944, and the 
Inoome-tax and the Excess Profits Tax (Validity of Notices) (Amendment) Ordinance, 1945, | 
promulgated by the Governor General in the exercise of his emergency powers under a. 72 
of the Ninth Schedule to the Government of India Act, 1985, are valid. i - 

Emperor v. Prabhakar Kondafi Bhapkar,' followed. 

Deeming a past event or thing to be something other than what it was or is may be an 
interference with the course of nature, since it creates artifical data in the place of existing 
fact; but it is not a retrospective changing of the statute law. 

THe agseasoe was served with a notice, under s., 22 of the Indian Income-tax 
Act, 1922, calling upon him to make a return of his income within thirty days 
of the receipt of the notice. Theltreturn was made for the financial year 1940-41, 
and the assesses was duly assessed. On appeal to the Appellate Assistant Uom- 
missioner and to the Income-tax Tribunal of Appeal the agseasee raised a con- 
tention that the notice giving him thirty days time within which to make a 
return of his income was invalid and the subsequent assessment of his income 
was also invalid. The contention was negatived. At the instance of the 
asseasoe the Tribunal referred the following question to the High Court, under 
8. 66 (1) of the Act: 

“ Whether the Tribunal was correct in holding that the notice under s, 22(2) served on the 
asseasee cannot by virtue of s. 3 of Ordinance XLV of 1944 be called in question or deemed to be~ 
invalid on the ground that a period insufficient in law within which to carry ont the requirements 
of the notice has been specified therein ? 

The reference was heard. 


Str Jamshedpi Kanga, with R. J. Kolah, for the asessee. 

M. C. Setalwad, with G. N. Joshi, for the Commissioner. 

Stone C. J. This reference made to us under a. 66(1) of the Indian In- 
come-tax Act, 1922, raises a very short point. By a decision of this Court, 
Commissioner of Income-Tax v. Ekbal & Co.,? it was held that a notice given 

` pursuant to s. 22(2) of the Indian Income-tax Act, which requires an asseasee 
to make his return ‘‘within 80 days’’, was not a compliance with the sub-sec- 
tion and was an invalid notice. Thereafter, in order to validate all ihe in- 
come-tax notices given in the form referred to in that case, the Governor 
General in exercise of his emergency powers under s. 72 of the Ninth Schedule 
of the Government of India Act promulgated two Ordinances upon which the 
titles were bestowed of the ‘‘Income-tax and Excess Profit Tax (Validity of 
Notices) Ordinance, 1944” and ‘‘the Income-tax and the Excess Profits Tax 
(Validity of Notices) (Amendment) Ordinance 1945,” the conjoint effect of 
these two Ordinances is stated to be that 
“ For the-removal of doubts, it is hereby enacted that every notice published or issued, 
whether before or after the commencement of this Ordinance, but not later than the 19th of 


* Decided, September 6, 1946. Income-tax 1 oar Dan H 
Melérence Na. SOLAS i 2 (196) 47 Bom. L. R. 181. 
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May 1945 ” then, so far as material to this case, “under sub-section ($) of the said section or under 
sub-section (I) of section 84 of the sald Act, requiring a return to be furnished within thirty days 
of the receipt of the notice, shall, notwithstanding any judgment or order of any Court, Appellate 
Tribunal or Income-tax authority to the contrary, and whether or not any specified date on or 
before which the return is to be furnished is or has been given in the notice as an alternative, 
be Heemed to give or have given a period of notice in full compliance with law ; ” 

and the Ordinance goes on to provide that no such notice shall be called in 
question by any Court. 

Sir Jamshedji Kanga, on’ behalf of the assesses, has submitted that the 
Governor General in the exercise of his emergency powers cannot promulgate 
a law which is either retrospective or retroactive in its effect, and he points 
out that although that question was adumbrated in a decision of the Federal 
Court, King Emperor v. Stbnath Banerjee’, no decision was made upon’ it. 
However, there is a full bench decision of this High Court, which is directly 
in point, and which is indistmguishable, Emperor v. Prabhakar Kondaji 
Bhapkar?. In that case the learned Chief Justice Sir John Beaumont said 
(p. 52): 

“ It is argued, in the first instance, that that Ordinance goes beyond the powers of the Gover- 
por General under s. 72 of the Ninth Schedule to the Government of Indis Act. But there is 
really no substance in that point. Under that section the Governor General may, in cases of 
emergency, make and promulgate Ordinances for the peace and good government of British 
India or any pert thereof, any Ordinance so made shall, for the space of note more than six 
months from its promulgation, have the like foros of law as an Act passed by the Indien Legisla- 
ture.” 

And my brother Chagla in his judgment said (p. 54): 

“ There is no doubt that the Indian Legislature has the power to amend Acts passed by itself, 
nor can there be any doubt that the Indian Legislature can pass retrospective legislation. If 
the Indian Legislature has those powers, I do not think itis open to argument thet the Governor 
General has not similar powers under s. 72 of the Government of India Act, 1919.” 

With respect, I entirely agree. This reference must therefore be answered 
in the affirmative on that point. But apart from the question of legislative 
power, I do not read the Ordinances as retrospectively changing any law. The 
material words are, that, ‘‘every notice published or issued’’, under the sub- 
sections therein mentioned ‘‘shall be deamed to give or to have given a period 
of notice in full compliance with law”. ‘‘Deeming’’ a past event or thing to 
be something other than what it was or is, may-be an interference with the 
course of nature, since it creates artificial data in the place of existing fact. 
But it is not in my opinion a restrospective changing of the statute law and 
that is the only law we are concerned with im this case. 

The asseasee must pay the costs. 


Cuacua J. I agree and have nothing to add 

Pee Contam. Certificate granted under s. 205 of the Government of India 
Act. 

Attorneys for assessee: Rustomp & Ginwala. 

Attorney for Commissioner: D. H. -Nanavats. 


Before Sir Leonard Stone, Kt., Chief Justice, and Mr. Justice Chagla. 
VITHALDAS THAKORDAS & CO. w COMMISSIONER OF INCOME- 
TAX, BOMBAY.* 

Indian Incomo-taa Act (XI of 1922), Seo. 10(2)(xtl)—Parinerskip—Goodmill—Payment for goodwill 
—Revenue expenditure—Eapenditure laid out wholly and cxchistoely for the purpose of business— 
Exemption from income-tax. 

In reconstructing a firm (assemses) the surviving partners of the old firm agreed between 
themselves and offered to give to the widow of the person in whose name the business was 


1 fleas] F.C. R 1. * Decided, Ortober 8, 1946. Income-tax 
2 (1943) 46 Bom. L. R. 50, F. B. i Reference No. 13 of 1944. 
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carried on remuneration at the annual rate of two annas in the rupee of net profits of the 
firm for the privilege of using her husband’s name as the name of the firm. The widow did 
not become a member of the firm nor was she Hable for the losses if amy made by the firm. 
In the relevant accounting year the firm paid a sum of Rs. 5,059 to the widow under the above 

and clatmed to deduct the amount from fts profita under s. 10(2) (wif) of the 
Indian Income-tax Act, 1922 :— 

Held, (1) that the expenditure of Rs. 5,058 was not in the nature of a capital expenditure, 
because the partnership did not acquire any permanent asset, but being only a sort of fee 
or rent for the use of a goodwill was only a revenue expenditure : 

Ogden v. Modway Cinemas, Lid.,! followed ; 

(2) that the amount in question having been paid to the widow for the use of the goodwill 
which was essential for the carrying on of the business, was an expenditure “laid out wholly 
and exclusively for the purpose of the business” and was Secret Sasa for deduchon 
under s. 10(2}(#) of the Indian Income-tax Act, 1922. 

Pondioherry Co., Ld. v. Comenissioner of Income-iaz, Madras, eee 

The Union Cold Storage Co., Lid. v. Adamson,’ Indian Radio & Cable Communications 
Company v. COREE O LAENE TEE HONDEN ai le al i aa we 
Harris,’ referred to. - 

. Commissioner of Income-tax, Bombay v. Tata Sons, Limited,’ relied on. 


Ong Vithaldas Thakordas carried on bullion business under the name and 
style of ‘‘Vithaldas Thakordas & Co.’’ which he did up to the time of his death 
in November 1930. He left him surviving his widow Bai Tarabai as his sole 
heir. 

On July 1, 1981, an agreement was entered into between Tarabai on the one 
part and five persons, Lalji, Jamnadas, Sakalchand, Ratilal and Maganlal, on 
the other, whereby Tarabai permitted the latter to use the name of ‘‘ Vithaldas 
Thakordas & Co.” for the firm started by them to carry on bullion business, in 
consideration of their paying her an amount equivalent to two annas in the rupee 
of the net profits of the partnership business. One of the partners of the firm, 
Lalji, died in May, 1984, and on July 3, 1934, a new partnership deed was 
arrived at between Tarabai and the four remaining partners in the same terms 
as in the first deed. Another partner Sakalchand died in December 1988, 
which gave occasion to the formation of a new partnership on January 29, 
1989, when a new deed was entered into between the three surviving partners, 
and the new partnership undertook to remunerate Tarabai on the same terms 
as before, and conveyed the undertaking to Tarabai by a letter dated January 
80, 1939. 


The effect of the arrangement was stated by Tarabai as follows: 

“I gay that I am still owner of the goodwill of Vithaldas Thakordas & Co. I have not sold 
the goodwill to the assesses firm. I have merely allowed the assesses firm Hoense to use the 
goodwill in consideration of the payment to ms annually of an amount equal to two annas share 
in the net profits. I am entitled to the said payment whilst the license for use of the goodwill 
is continued by me. According to my arrangement with the partners I am entitled to revoke 


-~ my license at will” 


In her assessment to income-tax for the amount received by Tarabai, she 
was assessed on the footing that ‘‘this was not a capital receipt in her hand 
but it was a revenue receipt.’’ On appeal the Tribunal of Income-tax Appeal 
held that her transaction with the partners was not a sale out and out or for 
a limited period of the goodwill but that she had merely allowed the use of the 
goodwill by the partners in consideration of their paying her an amount equi- 
valent to two annas in the net profits. The Tribunal also held that she had 
power to withdraw the use of the goodwill whenever she liked. It came to the 
conclusion that she was using the goodwill as a definite source for yielding a 
periodical monetary return. 


931) 33 Bom. L. R. 1263, r.c. 5 (1 7I. T. R. 101. 


1 gou 18 T. C. 691. 4 89 Bom. L. R. 1025, P.C. 
a 
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16 T. C. 298, 6 (1988) 41 Bom. L. R. 362. 
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The asseasee, the new firm constituted in 1939, was assessed to income-tax 
for the charge year 1942-43. During the accounting year 1941 the firm made 
a net profit of Ra. 40,470, out of which it paid Rs. 5,059 to Tarabai as her two 
annas share in the net profits for her allowing her husband’s name to be used 
fof the partnership. The asseasee claimed to deduct the amount so paid from 
its assessable profits under s. 10(2) (zit) of the. Indian Income-tax Act, 1922. 
The Income-tax authorities held that no deduction should be allowed for the 
item of Re. 5,059 as it was not an expense but was really application or appro- 
priation of the assessee’s profits, and that even if the payment amounted to 
expenditure, it was of a capital nature. 

At the instance of the asgessee the Tribunal referred the following questions 
to the High Court under s. 66(1) of the Act: 

“1. Whether in the circumstances of the case the payment of Hs. 5,059 made by the asecases 
firm to Mra, Tarabai, widow of Vithaldas Thekordas, was rightly held to be an appropriation of” 
profits ? 

2. Ifthe sum paid to Mrs. Tarabai was an item of expenditure, whether in the circumstances. ` 
it was an item of revenue expenditure and admisafble for deduction under s. 10(2) (eti) of the 
Indian Income-tax Act, 19307?” 

The reference was heard by Stone C. J. and Kania J. on October 11, 1944, 
when their Lordships sent back the reference to the Tribunal for a fuller state-- 
ment of facts. 

The Tribunal made an adequate statement of facta, and the reference was. 
heard by Stone O. J. and Chagla J. 


Str Jamshedji Kanga, for the assessee. 
Mf. C. Setalvad, for the Commissioner of Income-tax. ° 


Stons C. J. The judgment about to be delivered by my learned brother is 
the judgment of the Court. 


Cnuacua J. This is a reference under s. 66(1) of the Indian Income-tax 
Act and is with regard to the assessment for income-tax purposes of Messrs. 
Vithaldas Thakordas & Co., a firm, in respect of the assessment year 1942-48, 
the relevant accounting period being November 1, 1940, to October 20, 1941. 

The point which we have to determine concerns the sum of Ra. 5,059 and is 
a short one, though not one which is free from difficulty. As referred to us 
by the Tribunal, the questions asked are :— 

(1) Whether in the circumstances of the case the payment of Rs. 5,050 made by the asseasee 
firm to Mrs, Tarabai widow of Vithaldes Thakordas was rightly held to be an appropriation of“ 
? ` 
(3) Ifthe sum paid to Mrs. Terabai was an item of expenditure, whether in the circumstances. 
it was an item of revenue expenditure and admissible for deduction under s. 10(%) (mii) of tho- 
Indian Income-tax Act, 1989 ? 

On November 1, 1980, Mr. Vithaldas Thakordas died, leaving his widow, 
Bai Tarabai, him surviving. He had, during his lifetime, carried on in his. 
own name a bullion business of which he was the proprietor, and upon his 
death under arrangements made by Bai Tarabai, in the first instance with five 
persons and subsequently with four of them, the name ‘‘Vithaldas Thakordas”’ 
was used by these persons in carrying on their own business in partnership. 
One of the four persons died and on January 25, 1939, by a partnership deed 
of that date, the firm was reconstituted by the three survivors and a new 
arrangement was entered into by the new partnership with Bai Tarabai for 
the use of the name ‘‘Vithaldas Thakordas’’. Whether the consideration, being 
the sum of Rs, 5,059 paid by the new partnership to Bai Tarabai for the use- 
of the name is a deduction within the meaning of s. 10(2) (az) of the Act must. 
depend not only upon the construction of that sub-section but upon the nature 
of the arrangements entered into by the partners. However, when this re- 
ference first came before this Court, the arrangements, which it now appears 


204 THE BOMBAY LAW REPORTER. [VoL IL. 


were evidenced by a written document, were not included in the case referred 
to. us. Accordingly on October 11, 1944, the reference was remitted back to 
the Tribunal, and our learned brother Kania in delivering the judgment of 
this Court said :— 

“In the absence of the necessary findings about the nature and the terma of arrangement 
between Mis. Tarabai and the assesses firm we are unable to consider the questions referred to 
us. Under the powers vested in this Court under s. 66(4) of the Act we therefore refer the matter 
back to the Tribunal to enable them to state to the Court further facts in respect of the nature 
and terms of arrangement between Mrs. Tarabai and the assessee firm in connection with the 
use of the name of Messrs. Vithaldas Thakordas & Co. by the assesses firm in respect of their 
` bullion business in the yeer of account.” 

Section 10(2) of the Act provides that profits and gains of any business, 
profession or vocation shall be computed after making the allowances men- 
tioned in the sub-paragraphs to that sub-section, and it is sub-paragraph 
(z#) with which we are concerned. It is as follows:— 

** Any expenditure (not being in the nature of capital expenditure or personal expenses of 
the assesses) laid out or expended wholly and exolustvely for the purpose of such busines, 
profession or vocation.” 

So in order to come within sub-paragraph (2%) the sum in question must be 
an expenditure which is not in the nature of a capital expenditure, and it 
must be an expenditure ‘‘wholly and exclusively for the purposes’’ of the 
business. 

In this case it ig submitted by Mr. Setalvad on behalf of the Commissioner 
that the Rs. 5,059 is not an expenditure at all, because it is said the payment 
represents a share of profits, and it is also submitted that in any event it is 
a capital ‘expenditure. 

The Tribunal has now submitted its supplemental case and has annexed to 
it the letter of agreement dated January 30, 1989, addressed to Bai Tarabai 
“and signed by the three partners, The partnership deed of January 25, 1989, 
is to be found annexed to the original case. By that document the three per- 
sons parties thereto mutually agreed that they ahould become partmers on the 
terms thereinafter contained, and after stating the nature of their business 
the deed provides that the partnership should commence from January 27, 
1939, and that the firm shall be ‘‘Vithaldas Thakurdas & Co.’’ Paragraphs 6 
and 7 are as follows :— 

“6. In consideration of Bai Tarabai, widow of Vithaldas Thakordas, having agreed to 
allow the partnership to use the name of Vithaldas Thakordas for the purpose of the partnership, 
the partnership shall, out of the net profits of the business, pay to her the said Bai Tarabai in 
the first Instance an amount equivalent to two annas in the rupee of the net profits. In case 
the partnership suffers loss the said Bai Tarabai shall not be Hable for any part thereof.” 

“7. After payment of the amount as aforesaid to Hai Tarabai, out of the net profits the 
balance of the net profits shall be divided between the partners in the following proportions :— 

1. The said Jamnadas Monfi shall be entitled to 0-7-0. 

2. The said Maganlal Lalji shall be entitled to 0-8-9. 

and 

8. The sald Ratilal Chhabildas shall be entitled to 0-8-8 In the unit of 0-14-0; and they 
shall in the like proportion bear all the losses. 

“8. Nothing in this agreement shall constitute the said Bal Tarabal a partner in the firm 
of Messrs. Vithaldas Thakordas & Co.” 

The letter of January 30, 1939, addressed to Bai Tarabai is headed ‘‘Re: 
Partnership agreement between’’, and then follow the names of the three part- 
ners. The rest of the document is in these terms :-— 

“ We beg to note that an agreement has been arrived at between us and you that in coon- 
aldefation of your having agreed to allow us the use of the name of Vithaldas Thakordas and 
to carry on our business in the firm name of Vithaldas Thakordas & Co., we shall out of the net 
profits of the business pay to you in the first instance an amount equivalent to 0-2-0 in the rupee 
of such net profits. 

In case the partnership suffers any loss you will not be Hable for any part thereof. 
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By reason of your having allowed us the use of the name of Vithaldas Thakordas and/or by 
payment of the share in the net profits as aforesaid you will not be deemed to be a partner in 
the said firm of Messrs. Vithaldas Thakordas & Co. and neither you nor your heirs executors 
administrators or assigns or the estate of the said Vithaldas Thakordss will be in any way liable 
for the debts or losses of the said partnership. 

* We hereby further agree to keep you and the estate and effects of Vithaldas Thakordas 
deceased harmless and indemnified against ell loss or damage that you or the estate.of Vithaldes 
Thakordas may suffer by reason of your having allowed us the use of the name of Vithaldas 
Thakordas as aforesaid.” 

It is clear on these two material documents, the partnership deed and the 
letter written by the three partners to Bai Tarabai, that Bai Tarabai allowed 
the use of the goodwill to the partnership firm for a consideration of her re- 
ceiving two annas in the rupee of ‘‘the net profits’’ of the firm. No term is 
fixed for the duration of the use of the goodwill and apparently the agreement 
is terminable at will. y 

In the accounting year the firm made a net profit of Ra. 40,470 and Bai Tara- 
bai’a share in these profits came to Ra. 5,059. The question which arises for 
our determination is whether this amount is an expenditure not being in the 
nature of a capital expenditure which has been expended wholly and exclu- 
sively for the purpose of the partnership business. 

In our opinion it is clear that the expenditure is not in the nature of a 
capital expenditure. By paying a two annas share in the net profit the part- 
nership did not acquire any asset. It paid a fee or rent for the use of 
the goodwill and that can only be a revenue expenditure. If the partnership 
had acquired the goodwill by paying a lump sum, undoubtedly that would have 
been a capital expenditure; or even if instead of paying a lump sum it had 
paid the amount fixed for the goodwill by certain instalments, each instalment 
would have been in the nature of a capital expenditure. But in this case, as 
the partnership did not acquire anything in the nature of a permanent asset, 
the payment to Bai Tarabai is not a capital but a revenue expenditure. The 
case of Ogden v. Medway Cinemas, Lid.’ is very similar to the one before us. 
There the assessee obtained the lease of a hall to be used as a cinema theatre, 
and by a supplemental deed executed on the same day the asseasee was also per- 
mitted the use of the goodwill for an annual payment of £500. Mr. Justice 
Finlay held that the payment of £500 was not the payment of the capital sam 
but was a necessary revenue expense of the assesace. 

The other and the more important question is whether the amount paid to 
Bai Tarabai is the appropriation of the profits of the partnership after they 
have been ascertained? Or is it a permissible deduction which has got to be 
made before the profits of the firm are ascertained? Under s. 10, sub-s. (1), 
of the Act, the tax is made payable by the asseasee in respect of the profits or 
gains of his business; and under sub-s, (2) such profits or gains are to be com- 
puted afier the allowances set out in that sub-section have been made; and 
one of guch allowances is the expenditure wholly and exclusively for the pur- 
pose of the business mentioned in sub-cl. (ait) of s. 10(2) of the Act. Once 
the permissible deductions are made out of the profits, the profits attract the 
tax and it is no concern of the revenue authorities how these profits are appro- 
priated or distributed or what the destination of the profits might be. There- 
fore the narrow question that we have got to consider is whether the assessecs 
are entitled to deduct the payment made to Bai Tarabai as a reasonable ex- 
penditure before the profits of the firm become liable to tax or is the payment 
made after the profits have been ascertained and become liable to taxation, 
and the payment to Bai Tarabai is nothing more than a mere distribution of 
part of the profits. 


1 (1984) 38 T. C. 691. 
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It is contended by Mr. Setalvad that the payment to Bai Tarabai is a pay- 
ment out of the profits and conditional on profits being earned, and strong 
reliance is placed on the statement of Lord Macmillian in Pondicherry Rail- 
way Co. Ld. yv. Commissioner of Income-Tax, Madras! (p. 1271): 

“A payment out of profits and conditional on profits being earned cannot accurately be 

described as a payment made to earn profits. It assumes that profits have first come into exist- 
ence. But profits on their coming into existence attract tax at that point and the revenun is 
not concerned with the subsequent application of the profits.” 
But this statement of Lord Macmillan has been the subject of considerable 
comment in subsequent cases. As I shall presently point out, the principle was 
enunciated by Lord Macmillian in rather wide terms, and subsequent cases have 
definitely laid down that this particular observation of the learned Law Lord 
should be read in and confined to its own context. In The Union Cold Storage 
Co. Ltd. v. Adamson,® the agsessee company claimed that the rent it paid on 
lands and premises leased by it should be allowed as a deduction. There was 
a provision in the agreement that the rent payable bore some relation to the 
profits earned by the company. The House of Lords held that the payments 
were not payable out of the profits or gains and that they were allowable de- 
ductions. Jord Macmillan was at pains in this case to explain the observa- 
tions he had made in the Pondicherry case to which I have referred and he was 
careful to observe that that particular observation applied to the facts found 
in that case; and Lord Maugham in Indian Radio & Cable Commumoation 
Company v. Commissioner of Income-Taz, Bombay? expressly stated that it 
was not universally true to say that a payment, the making of which was con- 
ditional on profits being earned, could not properly be described as an expen- 
diture incurred for the purpose of earning such profits. He further observed 
that the difficulty mainly arose because the word ‘‘profits’’ was used in more 
than one sense. He points out that if a company makes a net profit of £10,000 
and has then to pay £1,000 to the directors or managers for services rendered, 
£10,000 are only the apparent profits, but the real profits are £29,000. 

Therefore in every case the Court has got to consider what are the real pro- 
fits of the assessee and what are the apparent profits. It is only the real pro- 
fita that attract the tax; and even though the language used in the material 
documents may be ‘‘net ‘profits,”? the Court must look to the substance of the. 
transaction and not the form. In this case the two documents I have referred 
to provide that Bai Tarabai has got to be paid two annas in the rupee of ‘‘the 
net profits’. But the two annas in the rupee have to be paid for the use of 
the goodwill which is essential for the carrying on of the business. Therefore 
first the apparent profits of the partnership are ascertained and two annas in 
the rupee are paid out to Bai Tarabai out of those proftts; and after those psy- 
ments are made, the real profits are ascertained which attract the tax; and it 
is these real profits that are distributed among the partners in the proportion 
laid down in the partnership agreement, making up what is described as a 
unit of 0-14-0. 

The observation of Lord Macmillan in the Pondicherry case was again con- 
sidered in British Sugar Manufacturers, Lid. v. Harris.+ In this case a com- 
pany carrying on a manufacturing business agreed with two other companies 
to pay them a stated percentage of its net profits. ‘‘Net profita’’ were to be 
ascertained after payment of all expenses of the company and after providing 
for interest on debentures, but before making any provisions for depreciation. 
The Court of Appeal held that in computing its profits for the purposes of 
income-tax, the company was entitled to deduct the sums so paid as being 
‘‘money wholly and exclusively laid out or expended for the purposes of the 


1 881) 33 Bom. L. R. 1263, r.o. 3 0 30 Bom. L. R. 1025, r. o 
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trade’. Lord Greene, the Master of the Rolls, pointed out that the ‘‘net pro- 
fits’’ were to be arrived at upon a conventional basis, not the basis upon which 
the company would ascertain its profits for commercial purposes or the basis 
apon which it would ascertain its profits for mcome-tax purposes; and the per- 
contage was to be paid out of these conventional profits and not the protits 
which were liable to tax. In the case before us also Bai Tarabai receives two 
annas in the rupee out of a fund which, although deseribed as net profits, is 
really an artificial fund ascertained for the purpose of giving to Bai Tarabai 
her share under the agreement. The Master of the Rolls also appreciated the 
difficulty of distinguishing cases which are for a payment of a share of profits 
simplictter and a payment of remuneration which is deductible in truth be- 
fore the profits divisible are ascertained; and he confesses that the line between 
these two classes of cases was very difficult to draw. The Master of the Rolls 
further mado it clear that the observations of Lord Macmillan in the Pondi- 
cherry case referred to profits in the sense of real net profits. i 

This High Court in Commissioner of Income-taz v. C. Macdonald & Co.! 
applied the principle of the Pondicherry case. In that case the assessees as 
the managing agents of a company received the sum of Rs. 97,000. From this 
amount they paid Ra. 19,000 odd to third parties under certain agreements to 
pay them a proportion of the gross income and they claimed that in asseshing 
their profits they were entitled to have a deduction of this sum of Rs. 19,000 
odd from the amount ‘of Rs. 97,000 received by them. The Court of Appeal 
rejected their contention. But it is to be noted that the learned Chief Justice, 
Sir John Beaumont, expressly points out in his.judgment that it had not been 
argued that the sums paid to third parties came within any of the various de- 
ductions allowed by the Indian Income-tax Act. On the other hand, this Tigh 
Court in Commissioner of Income-taz, Bombay v. Tata Sons, Limited,? held 
that the payment to a financier of the share of the commission earned by Tata 
Sons, Limited, in order to obtain finance for the purposes of financing the Tata 
Tron and Steel Company, Limited, was an expenditure incurred by the asseasees 
solely for the purposes of earning their profits and was a permissible deduc- 
tion. Sir John Beaumont frankly confessed that in the past he had wrongly 
understodd the principle of the Pondicherry case; but the subsequent decisions 
had made the position clear. He observes that the question whether the pay- 
ment of part of a commission to a third person can be regarded as expendi- 
ture incurred solely for the purpose of earning that commission is a question 
which must be answered on the facts of each case and on a commercial basis. 

It has been further contended by Mr. Setalvad that the agreement between 
Bai Tarabai and the partners of the firm is in the nature of a jomt adventure 
or a quasi partnership and, therefore, what Bai Tarabai and the partners of 
the firm are doing are really sharing the real profits of the frm. Emphasis 
has been laid on the remarks of Lord Maugham in delivering the judgment of 
the Judicial Committee in Indian Radio & Cable Communications Company v. 
Commissioner of Income-taz, Bombay?. In that case the assessee company agreed 
to pay one-half of its net profits to another company in consideration of cer- 
tain advantages to be received by the asseasee company from the other com- 
pany. The assesses company contended that the payment of share of the net 
profits was in the nature of rent and, therefore, it was entitled to deduct it 
from ita net profits. The contention of the assesses company was rejected by 
the Privy Council. Lord Maugham pointed out that the one-half share of the 
profits was made payable as part of the consideration in respect of a number 
of different advantages which the asseaseea derived from the agreement and 
not all of them was shown to be of a purely temporary character and, therefore, 


1 (1984) 87 Bom. L. R. 126. 8 (1997) 80 Bom. L. R. 1025, r.c. 
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the Privy Council came to the conclusion that the agreement as a whole was 
much more like one for a joint adventure for a term of years between the 
assesses company and the other company. 

It is impossible to contend that in the case before us the partnership is re- 
ceiving a number of advantages from Bai Tarabai. The agreement betweon 
the rm and Bai Tarabai is a simple one and all that the partnership is doing 
is paying un amount fixed by reference to profits as a fee or charge for the use 
of the goodwill granted to it, by Bai Tarabai. In our opinion it would not 
be correct to say that this agreement is in the nature of a joint adventure or a 
quasi partnership. 

Finally it was argued by Mr. Setalvad that the amount paid by the partner- 
ship firm to Bai Tarabai is not an expenditure expanded wholly and exctu- 
sively for the purposes of the business. It is urged that this amount was not 
paid for the purposes of producing profits in the conduct of the business, but 
was paid in order to acquire the right to conduct the business in the particu- 
lar name. It is not possible to accept this contention. The name in which a 
business is carried on is an important factor and the reason why the partner- 
ship paid for the goodwill was in order to attract more customers and earn 
more profits. The observations in the judgment delivered by Lord Macmillan 
in the Tata Hydro-Electric Agencies, Ltd., Bombay v. Commissioner of In- 
come-taz, Bombay,! must be read in the light of the facta found in that case; he 
said (p. 781): 

“In short, the obligation to make these payments was undertaken by the appellants in 

consideration of their acquisition of the right and opportunity to earn profits, that is of the 
right to conduct the business, and not for the purpose of producing profits in the conduct of 
the business.’’ 
In that case, Tata Sons, Limited, who were the managing agents of Tata Power 
Company, Limited, assigned the agency agreement to the assessees, Tata 
Hydro-Electric Agencies, Limited. The Tata Power Company entered into a 
new agreement with the assessees on terms identical with their agreement with 
Tata Sons, Limited, whereby they agreed to pay to Tata Hydro-Hlectric 
Agercies, Limited, a commission, of 10 per cent. on the annual net profits of 
the Tata Power Company. The assessee company entered into an agreement 
- with two financiers D and § and agreed to pay each of them 124 per cent. of the 
commission earned by them from the Tata Power Company. The asseasce com- 
pany claimed one-fourth of the amount of the commission earned by them and 
paid to D and § as an allowable deduction. Their contention was rejected by 
the Privy Council. It is important to note that it was found as a fact that the 
asseesee company had agreed to pay a share in the commission to D and S 
whether the business of the asseasee company yielded any profit or not, and as 
the share in the commission was to be paid irrespective of whether profits were 
made or not, the Privy Council found it difficult to hold that the payment was 
made solely for the purposes of earning the profits of the business. It will 
also be remembered that in the case of Ogden v. Medway Cinemas, Lid.?, to 
which we have referred earlier, Mr. Justice Finlay held that the payment for 
goodwill was a necessary revenue expense of the company. 

In our judgment the sum paid to Bai Tarabai is an item of revenue cxpen- 
diture and admissible for deduction under s. 10(2) (sŵ) of the Income-tax 
Act. Accordingly the first question referred to us must be answered in the 
negative and‘ the second question in the affirmative. The Commissioner must 
pay the costs throughout. 


Attorneys for applicants: Payne & Co. 
Attorney for respondent: D. H. Nanavati. 
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APPELLATE CIVIL: 


Before Str Leonard Stone, Kt, Chief Justice, and Mr. Justice Divatia. 
e TUMDU DHANSING v. PROVINCE OF BOMBAY.* 


Land Revenue Code (Bom. V of 1897), Secs. 150, 155, 167, 187, 203-—Bombay Revenue Juris- 
diction Act (Bom. X of 1876), Sec. 11——Default in payment of revenue—Sale by auction of 
reommus defaulier’s property—Absence of biddera—Purchase on behalf of Goocrnment for nominal 
sum of ono rupec—VaHdity of sale —Collector’s order to purchase property throwgh revenue 
patil in default of bidders—Sale so effected by Mamlatdar—Swit by defaulter to recover property 
Whether swit barred wader Bombay Revenue Jurisdiction Aot—Sales by exction—Principles 
af common law, whether applicable to such salea-—Tolls on Roads and Bridges Act (Bom. IO of 
1875), Sec. 10. 

The Bombay Land Revenue Code, 1879, contains no power either to forfeit or foreclose 
a defaulter’s property, and, therefore, a sale by auction of the defaulter’s property by the 
revenue authorities for a nominal sum of one rupee to an agent acting on behalf of Govern- 
ment in default of bidders is of no effect and does not give to Government any right, 
estate or interest in the property. 

A Mamlatder as a revenue officer of Government put up for sale by auction a revenue 
defaulter’s immovable property, which was of substantial value, under the Bombay Land 
Revenue Code, 1879, in five lots. Each lot was subject to a reserve price and Government” 
did not reserve any right to bid. The sale was postponed as there were no bids. A new 
order for sale was made and a new proclamation was issued giving notice of sale on a speci- 
fied date. There were no bids again and the property was sold for one rupee to a revenues 
patil acting for and oa behalf of Government. In a suit by the defaulter to recover possession 
of the property, the Government contended (1) that such n procedure was approved in a Govern 
ment Resolution and that the Collector had accordingly directed the Mamlatdar to so effect 
the sale in the absence of any bidders, and (2) that s. 11 of the Bombay Revenue Jurisdiction 
Act, 1876, was a bar to the suit :— 

Held, (1) that the procedure followed was not supported either by the Bombey Land 
Revenue Code or by the rules framed under tt, and that the sale, which was a nullity, should 
be set aside ; 

(2) that the sult was not barred under s. 11 of the Bombay Revenue Jurisdiction Act. 

A decision or order in-respect of which an appeal will lie under s. 208 of the Bombay 
Land Revenue Code, 1879, must be a decision or order of a quasi-judicial character and one 
of which the defaulter ts given notice. Mere adminstrative or departmental decisions or 
orders from one revenue officer to another, of which the defaulter has no knowledge or notice, 
cannot be the subject-matter of any appeal. 

‘A creditor, once the princtpal debtor has made default, can call upon the surety to pay: 
without having pursued all his remedies against the principal debtor. 

The princtples of English common law are apppHoable to sales by auction in Indie im 
default of any statutory provision. 

The common law rule is to the effect that where a seller has not reserved by notification 
the right to bid or to have bids made on his behalf, it is not lawful for him to bid or to employ 
any one in that behalf or for the auctioneer knowingly to take any such bid. A sale in 
‘contravention of this rule may be treated by the purchaser as fraudulent and the purchaser 
has the alternative remedies of either avoiding the contract or of suing for the tart. 

Bexwell v. Christie! and Howard v. Castle, followed. 

One Dhanalal purchased from Government of Bombay (defendant) the right 
to collect certain tolls. Tamdu Dhansing (plaintiff) and another entered into 
a suretysbip agreement by which they jointly and severally agreed that Dhana- 
lal would pay to Government the amounts that he had agreed to pay, and. in case 
he failed to do go, they bound themselves to pay to Government any amount 
not exeéeding Rs. 7,100 that may be fixed by the Collector. Differences arose 
between Dhanalal and Government, as the result of which Dhanalal did 
not pay the amounts for which he was liable, and the Government called upon 


* Decided, December 21, 1945. First in Suit No. 9 of 1987. . 
No. 279 of 1989, from the decision of RE 1 ine 1 Cow. 895. 
Karnik, Civil Judge (Sensor Division) at Dhula, 2 (1706) 6 Term. Rep. 642.° 
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the plaintiff as surety to pay. On the plaintiff’s failure to do so Government 
put up for sale the plaintiff’s immovable property which was of substantial 
value. The sale was postponed as there were no bids. Thereafter a new order 
‘for sale was made and a new proclamation was issued giving notice of the sale. 
Tho sale was conducted by a Mamlatdar as a revenue officer of Government. 
There were no bids, and under the directions of the Collector the property was 
‘sold for one rupee to a revenue patil, acting for and on behalf -of Governmont. 
"Tho sale was confirmed by the Collector and possession was taken by the revenue 
patil 
_ The plaintiff filed the present suit against Government for a declaration that 
the surety bond taken from him was invalid and contended that the sale of his 
property was illegal and prayed for its possession. The defendant inter alia 
contended that as there was a conspiracy between the plaintiff, Dhanalal and 
another not to offer and bid, the defendant had no option except to purchase 
the property on a nominal bid of one rupee in the name of the revenue patil 
For this reliance was placed on a Government Resolution in which such a pro- 
cedure as regards the purchase of the defaulter’s property by the Collector on 
behalf of Government on a nominal bid of ons rupee was approved. The trial 
Judge dismissed the plaintiff’s suit holding that it was open to the Government 
tander the Bombay Land Revenue Code to buy a property on a nominal bid 
if there are no bidders at the auction sale. 
The plaintiff appealed to the High Court. 
The appeal was heard by Stone O. J. and Divatia J., on February 17, 1944, 
when the following interlocutory judgment was recorded. 


Strons C. J. This appeal came before us on January 20 and 21 of this year, 
when we allowed it to stand over in order to give Government an opportunity 
of considering its position, either by way of coming to some arrangement with 
the appellant or of definitely deciding whether Government wished to support 
this auction sale, at which property of the appellant, admittedly worth Rs. 4,500 
was sold under the order of the Collector to a Government revenue patil for 
the sum of one rupee. 

The matter again comes before us today, and the emid Government Plea- 
«dor has informed the Court that Government desires to proceed with the case 
-and support this sale. That course was accordingly adopted; but it appeared 
at a very early stage that none of the relevant documents, by which Govern- 
ment could support this sale, were in Court. 

Accordingly we order that the following documents shall be produced : 

1. Any receipts given to the revenue patil or any other person in connec- 
fion with this sale. 

2. The sale proclamation. 

3. Any conditions of sale which may have been published. 

4. Any written notice which may have been given pursuant to the sections 
«contained in the Bombay Land Revenue Code with regard to sales. 

The Court also requires to be informed of the two following facts: 

First: The name of the person, and his status if a | Government servant, 
‘who conducted the auction sale. 

Secondly: Name of the person or persons in whose name the suit lands have 
stood since April 30, 1936. 

By reason of what has occurred, the costs, which were incurred on January 
‘20 and 21 and today, have been thrown away, and they will be paid by Govern- 
ment in any event. 

This matter will stand over for a date to be fixed which will be convenient 
‘for the learned Advocate General to be present. 

The appeal was heard on merits. 
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K. 8. Daundkar, for the appellant. 
C. K. Daphtary, Advocate General, with S. G. Patwardhan, Government 
Pleader, (B. G. Rao appears), for respondent No. L 


Stront C. J. This is an appeal from the judgment dated January 3, 1939, 
of Mr. E. R. Karnik, who was then First Class Subordinate Judge at Dhulia. 
That a delay of nearly seven years should intervene before an appeal is disposed 
of by this Court is a deplorable state of affairs and is one which it is to be hoped 
the new rules which have been recently introduced will prevent ever happening 
in the future. In this particular case, however, the delay has in part been 
brought about by the fact that when this appeal first came before this Court, 
certain documents which the Court considered necessary had not been discloa- 
ad and were not available, and also becanse the case was adjourned in order 
that Government might have an opportunity of being represented by the Ad- 
vocate General, having regard to the public importance of the questions in- 
volved. 

The suit concerns an alleged auction sale conducted by a Mamlatdar as a 
revenue officer of Government, by which it is alleged that property of the 
appellant of substantial value, and which he now seeks by this action to re- 
cover possession, was sold for Re. 1 only to another Government official, viz. a 
revenue patil, acting for and on behalf of Government. This appears to be a 
very startling occurrence. But this Court has been informed by the learned 
Advocate General that what was done is in accordance with Resolutions of 
Government, passed by the Government of Bombay in its Public Works De- 
partment. It is not suggested that any such resolution has any statutory 
effect or that it is anything more than an administrative instruction by Gov- 
ernment for the guidance of its Revenue Officers. The first Resolution is No. 
8766/27 and is dated October 4, 1934, and im its preamble it recites a letter 
from the Collector of East Khandesh in which that officer pointed out that it 
had been brought to his notice that in several cases in respect of the recovery 
of Provincial toll arrears, though the land of the defaulter and his sureties had 
besn put up for sale, there were no bids. After referring to the fact that the 
economic depression was the cause for lack of bids, the officer also expressed 
the belief that: ‘‘the main reason for this state of things is that the defaulting 
contractors or their sureties are able to influence the intending bidders.’’ 
The officer then expressed the following opinion: 

“In my opinion in order to avoid the trouble of postponing males from time to time for want 
of bidders, it seems necessary to provide for stringent measures in a few selected cases of con- 
tumacious defaults and therefore propose that permission may be given to buy the defnulter’s 
property on behalf of Government on a nominal bid of one rupee.” 

The consequent resolution is in these terms: 

“The purchase of defaulter’s property by the Collector of Rast Khandesh on behalf of Govern- 
ment, on a nominal bid of ons rupee is approved. Government are further pleased to direct 
that the method of recovery of arrears of excise revenus approved in Government Resolution, 
Revenue Department, No. 474/88, dated the 80th August 1988, should be made generally appli- 
cable to the recovery of arrears of toll revenue as recommended by the Commissioner, Central 
Division.” 

A further ræolution No. 4135/33 of April 16, 1936, appears to make this pro- 
cedure generally applicable, since it provides: 

“The procedure of purchasing on behalf of Government a defaulter’s property by offering 
PPn EA Gil GUST ETSE ln acts Sed Kad, eatery ot ete ee ae 
cases where a real difficulty is experienced in making such recoveries and no purchaser is forth- 
coming to buy the land. This procedure can, however, be followed only in respect of such Govern- 
ment dues as are recoverable as arrears of Jand revenue. It should not be adopted except as a 
last resort when the various remedies for the recovery of the dues have failed or unless it is clear 
that bidders are deterred from offering bids by other reasons than purely economio considerations.” 

It is not suggested that either of-these two resolutions has been published 
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by Government in any official Gazette, or that any means exista by which the 
public had any notice of them on the date which is material in this case, viz. 
April 80, 1986, being the date of the alleged auction sale. On the other hand, 
there has been no attempt to keep them secret, since the following passage is 

to be found in the introduction to Mr. K. S. Gupte’s book on the Bombay Land 
Horatio Code at p. iv: 

“Government Resolutions and Orders bearing on the Land Revenue Code were till now 
confined to the archives of Government offices. But I am glad to take this opportunity to 
mention that Government have recently by thetr No. 1556-B/23 (R. D.), dated 9th July 1687 kindly 
permitted me to consult in the Revenue Department of the Secretariat at Bombay, Government 
Resolutions, ctc., relating to the Land Revenue Code for the purposes of my revised annotated 
edition of the Code.” 

And in fact one of the resolutions is set out in Mr. Gupte’s book in the edition 
published in August 1987. 

But the question that we have to consider is whether Government has the 
power under the Bombay Land Revenue Code of 1879 or any other law to do 
what was done in this case. As it now. appears that these sales of the defaul- 
ter’s property for a nominal one rupee to an agent acting on behalf of Govern- 
ment are an ‘established practice, the matter becomes one of considerable im- 
portance both to Government and the public and we have reserved our judg- 
ment in order to give to this appeal our fullest consideration. 

On or about March 26, 19388, one Dhanalal purchased from Government at 
an auction sale the right to collect certain tolls in the West Khandesh District 
for the period from April 1, 1983, to March 81, 1934. The sale of this right 
to levy tolls is perfectly regular and is in accordance with s. 10 of the Tolls 
on Roads and Bridges Act, 1875, which section provides that the lessee of such 
tolls: ‘‘shall give security for the due fulfilment of such conditions, and that 
all sums payable under the terms and conditions of the lease shall be recover- 

* able as a demand for the land revenue under the law for the time being in 
force so far as applicable’’. In the case before us the security took the form 
of a suretyship agreement entered into by two sureties, one of whom was the 
appellant. But that agreement the appellant and his co-surety jointly and 
severally agreed that Dhanalal would pay to Government at the proper tims the 
respective amounts that he had agreed to pay, and further: 

“In case he fails or neglects to do the same in any way, we both jointly as well as severally 
bind ourselves, our heirs and the managers and possessors of our estate that we are liable to pay 
to the Secretary of State for India in Council any amount not exceeding Rs. 7,100 that may be 
fixed by the Collector.” 

Some difference arose between Dhanalal and Government with regard to 

.the tolls and Dhanalal did not pay the amounts for which hb was liable. 

. Thereafter Government called upon the appellant .as surety to pay. Amongst 
the varions grounds upon which the appellant seeks to recover his property now 
in the possession of a revenue patil on behalf of Government are two, which 
it will be convenient to dispose of at this stage. First,.it is said that Govern- 
ment ought not to have called upon the plaintiff to'pay, or at any rate, ought 
not to have attempted to enforce payment under the suretyship agreement by 

- of the appellant’s land before Government had sold or attempted 
to sell Dhanalal’s movable and immoveable property. This is a bad point, for 
a creditor, once the principal debtor has made default, can call upon the 
surety to pay without having pursued all his remedies against the principal 
debtor. The second point is that Dhanalal contracted to lease the tolls as 
agent or attorney for another and not on his own behalf, though it cannot be 
disputed that Dhanalal made himself personally liable to pay. The matter 
is raised in this way in the plaint. It is said that when Government sought 
to recover what was due from Dhanalal, Dhanalal denied his liability and 
stated that he had made the purchase of the tolls as attorney for one Hansraj 
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Singh and that the solvency certificate required by Government for entering 
into a contract such as this was the solvency certificate of Hansraj Singh. 
The plaint continues :— a 

“As a matter of fact, although the particulars mentioned above were clear from the records of 
the Government Officers, still they took from the plaintiff a surety bond for the said Dhanalal as the 
auction purchaser without in any way informing him (plaintiff) about it. In the circumstances 
stated above, although it was incumbent upon the officers of the Government to furnish proper 
and full information regarding the real state of affairs, they fafled to do so, and on the other hand 
they misled the plaintiff and took security from the plaintiff as for Dhanalal in respect of the 
Shirpur toll bar. In this way as the agreement relating to suretyship made between the plaintiff 
and the Government was due to misunderstanding and without the plaintiff having been informed 
of the real state of affairs, the same will not be binding upon him (plaintiff) according to law. ” 

In the Court below, the learned Judge in his judgment pointed out that the 
appellant had. not given evidence to the effect alleged in the plaint that Dhana- 
lal had offered his bid under a power of attorney executed by Hansraj Singh, 
that the solvency certificate was the latter’s, and that it was Dhanalal who pro- 
duced the solvency certificate which it was thought was in his name. Having dis- 
cussed the matter in some detail, the learned Judge came to the conclusion that, 
having regard to all the facts, the appellant had failed to prove that Dhanalal 
offered bids ag an agent of Hansraj Singh. That finding disposes of the question, 
but, apart from it, it is clear that Dhanalal made himself personally liable to 
‘Government and that for this personal liability the appellant stood surety. In 
my judgment there is no substance in this point. 

Tho issnes which are, however, of substance have regard to the validity of the 
alleged auction sale and to the contention of Government that no Civil Court 
has jurisdiction to entertain this suit at all by reason of s. 11 of the Bombay 
Revenue Jurisdiction Act, 1876, which says :— 

“No etvil Court shall entertain any suit against the Crown on account of any act or omission 
of any Revenue Officer unless the plaintiff first proves that, previously to bringing his suit, he has 
presented all such appeals allowed by the law for the time being in force as, within the period of 
Hmitation allowed for bringing such suit, it was posssible to present. ” 

In order to determine these issues, it is necessary to consider the course of 
events in some detail and also certain sections of the Bombay Land Revenue 
Code, 1879. Government having called upon the appellant to pay, he failed 
to do so, and pursuant to the conjoint effect of s. 10 of the Tolls on Roads and 
Bridges Act, 1875, and s. 187 of the Bombay Land Revenue Code he became what 
the Code describes as, ‘‘a revenue defaulter’’. As such the appellant was liable 
to be proceeded against under the provisions of chapter XI of the Code, in which 
chapter there is s. 15¢ which, so far as material, provides that an arrear of Innd 
revenuo may be recovered by sale of the defaulter’s immovable property under 
s. 155 of the Code. That section and s. 167 are in these terms: 

“155. The Collector may also cause the right, title and interest of the defaulter in any im- 
moveable property other than the land on which the arrear is due to be sold. ” 

“107. Sales shall be made by auction by such persons as the Collector may direct.” 

“No such sale shall take place on a Sunday or other general holiday recognized by the 
Provincial Government, nor until after the expiration of at least thirty days in the case of immove- 
able property, or seven days in the case of moveable property, fromthe latest date on which any 
-of the said notices shall have been affixed as required by the last preceding section .”’ 

By s. 165 it is provided that where any sale is ordered under the provisions 
of chap. XI, the Collector shall issue a proclamation in the vernacular language 
of the district of the intended sale, specifying certain particulars, such procla- 
mation being made by beat of drum at the headquarters of the taluka and in 
the village in which the immoveable property is situated. By s. 166 a written 
notice of the intended sale and of the time and place thereof has to be affixed at 
various places including the defaulter’s dwelling honse. Section 172 provides 
that the party who is declared to be the purchaser shall be required to deposit 
immediately 25 per cent. on the amount of his bid. Section 178 ia as follows :— 
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“ At any time within thirty days from the date of the sale of immoveable property application 
may be made to the Collector to set aside the sale on the ground of some material irregularity, 
or mistake, or fraud, in publishing or conducting it ; 

but, exceff as is otherwise provided in the next following section, no sale shall be set aside 
on the ground of any such irregularity or mistake, unless the applicant proves to the satisfactipn 
of the Collector that he has sustained injury by reason thereof.” 

If the application be allowed, the Collector shall set aside the sale, and direct a fresh one.’” 

The next section, s. 179, provides that on the expiration of thirty days from 
the date of the sale if no such application as is mentioned in s. 178 has been 
made, or if the application has been made and rejected, the Collector shall make 
an order confirming the sale, provided that the Collector may set the sale aside 
notwithstanding that there has been no such application, and s. 181 provides for 
putting the purchaser into possession after confirmation. 

There is not in India any Act which governs auctioneers or the holding of 
auction sales with regard to immoveable property, nor has any particular cus- 
tom or usage in relation to such sales been suggested at the bar. But sales by 
auction are well understood and constantly occur and the principles of the Eng- 
lish common law are applicable to them in default of any statutory provision. 

To continue the narration of the facts. On September 10, 1935, the appel- 
lant’s immoveable property was put up for sale by Government in five lots, in 
the same way and at the same reserves as hereinafter mentioned in respect of the 
‘second attempt to sell the property. There were no bids and accordingly the 
sales were postponed. On March 11, 1936, a new order for sale was made, and 
on March 18 a new proclamation was issued giving notice that on April 30, 
1936, from 6 am. to 6 p.m. the ‘‘Mamlatdar of Shindakhede will sell by -public 
auction the right, title and interest of the said Tumdu Dhansing (the appellant} 
in the property mentioned below situate in Dondaiche in Kharde, in taluka 
Shindakhede in this district or whatever right which the said Tumdu Dhansing 
can exercise legally at present for his own benefit of disposing of the income 
thereof or any part of the income and will sell by public auction to the highest 
bidder subject to the conditions attached to the first bid offered and subject to 
tha conditions mentioned in the schedule attached to the conditions of sale an- ` 
nexed hereto.” Then follow certain particulars with regard to the appellaut’s 
movoable property, and then the five lots of immoveable property and the re- 
serve prices are described as follows :— 


Property at Kharde 


8. No Area. Assessment. Price 
A. g Bs. a. p. Rs. 

60-1 2 37 412 0 800 
60-5 2 1 4 5 0 400 
95 15 84 1915 0 1,200 
96 18 26 715 0 400 
o7 25 30 24 1 0 1,700 
4,500 


It is quite clear from this that the appellant’s immoveable property was to be 
put up for sale in five lots and that each lot was to be subject to the stated re- 
serve price. From the documents produced by Government under order of this. 
Court, it appears from a statement recorded before the Mamlatdar by the reve- 
nue patil dated April 30, 1936, that :-— 

“ Publicity was given in the village about the auction sale by beat of dram. In order that 
any other person should bid at the auction sale in the village I informed the people and explained’ 
to them. But no one is ready to bid at the auction sale. Hence no one came there. Tumdu 
Dhansing ‘had come to Dhondaiche yesterday evening. He went away from this place this 
morning. I informed him orally about the auction sale. This statement is given in writing.” 

On April 30, 1936, the Mamlatdar conducted certain proceedings which it is 
alleged were an auction gale and at which it appears that fourteen persons other 
than the Mamlatdar and his revenue patil were present. There were no bids 
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and at the foot of the document recording what took place and which is called: 
“Yadi of auction sale’’, there are two endorsements, the first is by the revenue 
patil and is in these terms: 

“ None offered bids at the auction sale. Hence under the order of the Collector Saheb 
Barikrao Hasraj Mulki Patil of Kharde on behalf of Government : Re. 1. (Sd) Barikrao Hasraj, 
Mulki Patil, Kharde ”. 

The second is signed by the Mamlatdar:: 

“A bid is taken for one Rupes on behalf of Government and the auction sale completed 
three times subject to confirmation of the auction by the Huxur. Dated 30th April 1986. 
Signed A. M. Pandit, Mamlatdar ”. 

On the same day the revenue patil gave a receipt in these terms: 

“I, Barikrao Hasraj, Mulki Patil, resident of Kharde, give a receipt in writing that I gave 
a bid of Re. 1, one on behalf of Government at the auction mile of the estate of Tumdu 
Dhansing, a resident of Kharde. I have received the sald Rupes from the Circle Inspector, 
Dhondaiche Division. This receipt is given in writing. Dated 80th April 1936. (8d.) Barfkrso 
Hasraj, Muld Patil, Kharde ” 

Tho order of the Collector referred to in the first endorsement and which is 
dated March 11, 1936, is also in writing and starts with a preamble to the effect 
that after going through the whole correspondence ‘‘it is noticed’’, that Dhana- 
lal, the appellant and the other surety ‘‘have all with common intention con- 
spired together to deceive Government’’; and after stating the Collector’s views 
on the history of the matter continues: 

“The Mamlatdar of Sindkheda is therefore requested to start vigorously to realise the 
Government dues with interest as early as possible. He ahould note that no illegal combination 
is formed by the defaulters. He should in the first instance put up for sale the immoveable property 
of Hasraj and Tumdn and also the undefined portion which Dhanalal holds in the joint property. 
The Mamlatdar should try to seoure bidders at the time of auction if he apprehends that there 
shouid be no bidders. He should send the copies of the proclamations of sales to the adjoining 
Talukas and request the Mamlatdara concerned to send bidders on the date of sale. Even if 
with all his efforts the Mamlatdar fails to secure bidders he should arrange to purchase the whole 
property of the defaulters for a nominal bid of ons rupee only in each case through the Revenue 
Patil. But this is the last measure which he should resort to. The Mamlatdar should also ascer- 
tain and report the moveable property if any of defaulters as already ordered. 

“The Collector hopes that with prompt efforts on the part of the Mamlatdar the sale of 
the property of the defaulters including that of sureties would certainly wipe aff all the oustanding 
dues from the defaniters. © 

“ As regards the proposal of the Mamlatdar to send the defaulters to the ctvil Jail, it appears 
that the defaulters have no self-respect and they will therefore enjoy Hfe in the ctvil Jail at the 
expense of Government. (Sd.) Collector, West Khandesh ”. 

The reat of the history of this matter can be concisely stated. On June 27, 
1986, “the sale’’ was confirmed by the Collector. On Jume 80, 1936, an order 
was issued that possession be taken of the appellant’s immoveable property. 
On August 28, 1986, possession was taken by the revenue patil, and on August 
30 that fact was reported and recorded. 

. The following points are, in my opinion, important in any consideration of 
the alleged auction sale. In the first place there is not either in the sale pro- 
clamation or elsewhere any notification that Government or ita auctioneer, the 
Mamlatdar, or any other servant of Government reserved any right to bid. 
Secondly, by the proclamation the appellant’s property was split up into five lots 
with separate reserve prices, being the same as those fixed for the previous sale 
and repeated in the proclamation of March 18, 1986. Thirdly, it was not until 
after it had been ascertained that there were no bids that the revenue patil made 
his offer of a nominal one rupee on behalf of Government. Fourthly, the nomi- 
nal one rupee was apparently paid by the revenue patil in respect of ‘‘the estate 
of Tumdu Dhansing’’ (the appellant), there is no suggestion that a bid of a no- 
minal one rupee was made in respect of each of the five lote. Fifthly, the pub- 
lished reserve prices were totally disregarded by the Mamlatdar in accepting 
the revenue patil’s offer. Sixthly, the one rupee was described as being some- 
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thing ‘‘nominal’’, and seventhly, the acceptance by the Mamlatdar of this “offer’’ 
by the revenue patil on behalf of Government of a nominal one rupee was a 
foregone conclusion and was pursuant to the previous order of the Collector 
set ont. above. ; 

During the course of the argument in this Court the cases of Bexwell ‘v. 
Christie,’ and Howard v. Castle,? were referred to, in which the common law 
rule is set forth. That rule is to the effect that where a seller has not reserved 
by. notification the right to bid or to have bids made on his behalf, it is not law- 
ful for him to bid or to employ any one in that behalf or for the auctioneer 
knowingly to take any such bid. A sale in contravention of this rule may be 
treated by the purchaser as fraudulent and the purchaser has the alternative 
remedies of either avoiding the contract or of suing for the tort. But even if 
Government is to be considered as a seller, a question which is not free from 
doubt, the appellant is not a purchaser who can complain that the bidding has 
bean run up against him by the seller’s ‘‘puffer’’. In my judgment the proper 
view to take of what was done is that the alleged sale was a nullity, because 
what took place had no legality either at law or by statute. Apart from the 
Bombay Land Revenue Code, nothing can be craved in aid to give a samblance 
of justification to what happened on April 30, 1936. Wide as the powers are 
under the Code, the only right which can be relied upon in this case is tho right 
to sell by auction after proclamation made. The proclamation was regular and 
the formalities attendant upon it appear to have been properly complied with. 
But I do not think that the matter is any further advanced than it would haye 
been if after proclamation regularly made no auction sale had in fact been held 
at all. 

The production of the nominal one rupee for all the property cannot be re- 
garded as a bid at an auction sale for property lotted into five lots with a separate 
reserve price on each. The word ‘‘nominal’’ shows that there was nothing of 
substance about the offer, and the endorsements and formalities by which an 
attempt was made to give some semblance of regularity to what was done, cannot 
in my opinion, cloak in legal guise that which was nothing better than a device 
to vest the appellant’s property in a revenue officer holding on behalf of Gov- 
ernment. The Bombay Land Revenue Code contains no power either to forfeit 
or to foreclose a defaulter’s property. Yet the sch formulated by the re- 
solutions referred to at the commencement of this judgment aims in effect at 
bringing about such a result, for, if effective it would achieve the extinguishment 
in favour of Government of all the appellant’s rights and ownership in his land. 
In my judgment what took place at the alleged auction sale was of no effect and 
did not give to the revenue patil or to Government any right, estate or interest 
in the appellant’s property. 

But the Advocate General has submitted that it is not open to the appellant 
on his plaint to contend that what took place was a nullity. In my opinion this 
is not so. Although not artistically worded, the plaint raises the issue with 
sufficient clarity, since by it the appellant complains of what he describes as 
‘‘material irregularities in the matter of the sale’’, and again, ‘‘Government 
officers have also no right according to law to sell the plaintiff's property for a 
nominal price and to transfer the same in favour of thejr officer.’’ In para- 
graph 9 this is alleged: 

“ The plaintiff maintains that the sale of his property being ilegal, no rights have there-. 
under accrued to the purchaser and he claims possession of the property.” 
and on that pleading issues 6 and 7 were framed which are: 

“6, Does the plaintiff prove that the procedure followed by the revenus authorities was 
not legal and proper?” 

“7, Is it legal for Government to purchase the property for a nominal bid ? ” - 


1 (1776) 1 Cow. 895. 2 (1796) 6 Term. Rep. 642. 
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Tho learned Judge in the Court below answered the first of these questions in 
the nogative and the second of them in the affirmative. l 

Although the expression ‘‘null and void” is not used, it is clear that what the 
appellant is contending is that his property has been wrongfully taken from 
him and vested in Government and that he is entitled to its restoration. In my 
opinion, if this Court has jurisdiction, the plaintiff is entitled to the order he 
asks. That brings me to the remaining question with regard to the jurisdic- 
tion of the Courts to entertain this suit at all. In the Court below the learned 
Judge came to the conclusion that there was jurisdiction because the Collector 
was not acting as a revenue officer but as a persona designata, and also because 
the sale was ordered under s. 10 of the Tolls on Roads and Bridges Act, 1875, 
which Act makes no provision for appeals and makes no mention of any author- 
ity to whom any such appeal could be made. Thess aspects of the matter have 
not been pressed in this Court. 

Section 11 of the Bombay Revenue Jurisdiction Act, to which I have already 
referred, provides that the plaintiff must prove that, ‘‘previous to bringing his 
suit he has presented all such appeals allowed by law for the time being in force 
as within the period of limitation allowed for bringing such suit it is possible 
to present’’. This section must be read in conjunction with s. 208 of the Bom- 
bay Land Revenue Code which provides: 

“Tn the absence of any express provision of this Act, or of any law for the time being in 
force to the contrary, an appeal shall He from any decision or order passed by a revenue officer 
under this Act, or any other law for the time being in force, to that officer’s tmmediate superior, 
whether such decision or order may itself have been pessed on appeal from a subordinate officer’s 
decision or order or not.” 

What type of decision or order is it against which there must be an appeal? 
Can it be that a plaintiff must appeal against every decision and order of a re- 
venue officer against which he either does not or cannot object? The suit which 
no civil Court shall entertain is a suit on account of any act or omission of a 
revenue officer, and it must, in my opinion, follow that it is the act or cmission 
complained of and upon which the subsequent suit is to be grounded that the 
appeal under s. 208 of the Bombay Land Revenue Code must take place. In 
my opinion a decision or order in respect of which an appeal will lie must be 
a decision or order of a quasi-judicial character, and one of which the defaulter 
is given notice. It would not be possible for a defaulter to appeal against an 
administrative decision of which he had no knowledge, and further the decision 
or order must be one to which the defaulter in fact objects. Mere administra- 
tive or departmental decisions or orders from one revenue officer to another, of 
which the defaulter has no knowledge or notice, cannot be the subject-matter of 
any appeal. If these principles are applied to the facts of the present case, 
the only decisions or orders against which the appellant might have appealed 
were the order for the issue of a proclamation for sale brought to the appellant’s 
notice by the proclamation of sale itself and the subsequent order for confirma- 
tion of the alleged sale. For the reasons stated in disposing of the two preli- 
minary points no valid objection could have been taken to the mere order for a 
sale. Nor does the appellant in fact complain that there was any irregularity 
with regard to the proclamation of sale. With regard to the order confirming 
the sale, such order, even if brought to the appellant’ 8 notice or knowledge, of 
which there does not appear to be any evidence, is not the substance of his com- 

plaint. The appellant’s complaint is with regard to what happened on April 
30, 1936, which was done by the Mamlatdar and the revenue patil acting in con- 
junction pursuant to the Collector’s order of March 11, 1936, which directed: 

u Tf with all his efforts the Mamlatdar fails to secure bidders he should arrange to purchase 
the whole property of the defaulters for a nominal bid of Rupee one only in each case through 
the Revenues Patil.” 

It is not suggested that the appellant had or could have any notice or know- 
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ledge of this direction nor that he had any knowledge of the Resolutions of Gov- 
ernment dated October 4, 1934, and April 16, 1936. In my opinion therefore 
Government’s contention that the civil Courts have no jurisdiction in this case 
fails. 

In the result the appeal must be allowed, the appellant is entitled to posses- 
sion of his lands and he is also entitled to mesne profits by way of damages for 
being unlawfully ejected therefrom. We will consider the form of order which 
is to be made at the conclusion of the judgments. 


DIYATA J. J agree. The main point arising in this case is that covered by 
issue No. 7, viz., ‘‘Is it legal for Government to purchase the property on a no- 
minal bidt’’ The learned Judge below has answered the issue in the affirma- 
tive on the ground that it is open to the Government under the Land Revenue 
Code to buy a property on a nominal bid if there are no bidders at the auction 
sale. It appears that some persons were present at the time of the auction sale. 
But it is contended on behalf of the respondent that as there was a conspiracy 
between the plaintiff, Dhanalal and Hasraj Singh, they did not offer any bid. 
Government had, therefore, no option except to purchase the property on a no~ 
minal bid of one rupee in the name of the revenue patil. For that, reliance is 
placed on a Government Resolution of October 4, 1934, in which such a pro- 
cedure as regards the purchase of the defaulter’s property by the Collector on 
behalf of Government on a nominal bid of one rupee was approved. According- 
ly, the Collector in the present case directed the Mamlatdar that he should try 
to secure bidders at the time of the auction if he apprehended that there would 
be no bidders, and that even if with all his efforts the Mamlatdar failed to 
secure bidders, he should arrange to purchase the whole property of the defaul- 
tera for a nominal bid of rupee one only through the revenue patil. This proce- 
dure is, in my opinion, not supported either by the Land Revenue Code or by 
the rules framed under it. The rules with regard to auction sales are rr. 127 
to 129. They provide that auction sales should ordinarily be conducted in the 
town or village in which the land is situated and that an upset price shall, if 
the Collector thinks fit, be placed thereon. There is no rule laying down ‘the 
procedure as to what should be done when there were no bidders. Presumably, 
therefore, the sale should be postponed and another auction sale should be held, 
but there seems to be no warrant for holding an auction sale in absence of any 
bidders and purchasing the property by Government itself throngh the revenue 
patil on a nominal bid of one rupee. In my opinion the patil cannot, in such 
circumstances, be regarded as a bidder at all. It was a fictitious bid by which 
Government purchased the property for the nominal amount of one rupee. 

There is nothing to show that the public were aware of the Government Reso- 
‘lution under which a nominal bid could be made by a Government servant in 
absence of bidders. If the plaintiff or the public had been aware of such a 
Resolution, the plaintiff would have probably taken care to see that there were 
bidders present so that the property may be sold at a fair price. But it is not . 
legal, in my view, that when bidders are absent and the auction sale caunot 
therefore be held at all, Government should step in through its servants and 
purchase the property in such a way as would virtually amount to confiscation. 

I quite appreciate the difficulty of Government in a case where there ‘is a cons- 
piracy among the people of the locality not to make any bid at all. But in order 
to overcome that difficulty it would not, I think, be impossible for Government 
to lay down proper rules for conducting auction sales, so that the public may 
be fixed with the knowledge as to what would happen if no bidders were forth- 
coming. It ordinarily happens that when no bidders are present the galo is 
postponed to another date. If the Government apprehends that no bidders 
are eine to come at all, it should be made known to the public by proper moans 
as to what would happen if no bidders were intentionally forthcoming on the 
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first date of the auction. In my view, therefore, the purchase of the property 
by the revenue patil for a nominal price has no warrant in law and must be 
set aside. 

As regards the bar of the Revenue Jurisdiction Act, I think there was no 
appealable order in the present case. It was only an administrative act on the 
part of the revenue authorities of which the public were not aware. Moreover, 
the alleged act is slira vires, and it would, therefore, be open to a party to bring 
a suit without filing any appeal as laid down in Anant Nulkar v. Seoretary of 
State.’ I agree, therefore, that the suit is not barred by the Revenue Jurisdic- 
tion Act, and that the appeal should be allowed as proposed by the learned 
Chief Justice. : 

Per Cur. Appellant to get possession of his lands. Inquiry as to mesne 
proñtr to be held. Appeal allowed with costs in the Court below and in this 
Court. 


Before Mr. Justice Mackin and Mr. Justice Gajendragadkar. 
TUKA KRISHNA KHOT v. DHANU KRISHNA KHOT.* 
Agricultural Debtors’ Relief Act (Bom. XXVIII of 1989, as amended by Bom. Act VIL of 
1945), Sec. 87(1)—Transfer of suit—Debt Adjushacnt Board—Question whether transaction 
is sale or mortgage—Dekkhan Agriculturist’ Relief Act (XVII of 1879), Sec. 16D—Swit for 
accouni—Whether such suit is “suti for the recovery of a debt.” 

A suit which raises the question whether the impugned transaction is a sale or mortgage 
should not be transferred to the Debt Adjustment Board, under s. 37(1) of the Bombay 
Agricultural Debtors’ Relief Act, 1988, as amended by Bombay Act VIII of 1948, before 
the Court has found the transaction to be really in the nature of a mortgage. Even after 
the transaction is found to be a mortgage, the suit cannot be transferred to the Board under 
s. 87(I) unless it is duly converted into a sult for the recovery of a debt. 

A suit for accounts under s. 15D of the Dekkhan Agriculturists’ Relief Act, 1879, is not a 
sult for the recovery of a debt which can be transferred to the Debt Adjustment Board and 
does not become such a suit unless the defendant applies for a decree for foreclosure or sale. 
Even if such a suit is converted into one for redemption, it does not become a suit for the 
recovery of a debt. 

Tue suit in which the reference arose was based on a deed, dated May 31, 
1939, which was in the form of a sale deed and which was executed by Tuka 
(plaintiff) in favour of Dhanu (defendant). The plaintiff alleged that the 
transaction evidenced by the deed was in reality in the nature of a mortgage, 
while the defendant contended that it was a sale out and out. 

When the suit came up for hearing before the Civil Judge of Islampur the 
plaintiff applied that the suit should be transferred to the Debt Adjustment 
Board under s. 87 of the Bombay Agricultural Debtors’ Relief Act, 1939. The 
defendant objected to the transfer on the ground that the suit was not for the 
recovery of a debt. Reliance was placed on In re Reference under O. XLVI, 
C.P.C. (45 Bom. L. R. 445). 

The trial Judge was in doubt about the questions arising from the above con- 
tentions and referred to the High Court two questions which are set out in the 
judgment. 

N. M. Hungund, amicus curiae, for the plaintiff. 

S. B. Jathar, Assistant Government Pleader, amious curiae, for the defend- 
ant. 


QAJENDRAGADKAR J. This is a reference made by the Civil Judge, Junior 
Division, Islampur, through the District Judge at Satara, referring certain 
questiona of law which arise under the Bombay Agricultural Debtors’ Relief 


1 (1980) 88 Bom. L. R. 218. -O Civil Judge (Junior Division), at Islampur, 
December 19, 1946. Civil Rə- in Suit No. 245 of 1945 
ference No. B of 1646, made by C. 8. Wodeyar, 
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Act, 1989, as amended. The plaintiff has filed a suit for accounts under s. 15D 
of the Dekkhan Agriculturists’ Relief Act, 1879. The transaction in suit pur- 
ports to be a sale and is evidenced by a deed executed in`1939. It is the plamt- 
iff’s case that this transaction is in the nature of a mortgage and as such he has 
sued for accounts under s. 15D. The defendant contends that the transaction 
is a sale out and out, and resists the plaintiff’s claim for accounts. Ponding the 
suit in July 1946 the plaintiff applied to the learned Judge that the suit should 
be transferred to the Debt Adjustment Board at Shirala under s. 37 of the 
Bombay Agricultural Debtors’ Relief Act. The defendant resisted this re- 
quest on the ground that the present suit is not for the recovery of a debt and 
does not, therefore, fall under s. 37(1) of the said Act. The learned Judge 
felt that the questions of law arising on this application are of considerable 
importance, and since he entertains a reasonable doubt as to the answers to the 
said questions, he has made the present reference; accordingly he has drawn 
up a statement of facts of the case and has set out two pointa on which doubt 
ig entertained. It is clear that the decree which the learned Judge may pass 
in this suit is not subject to an appeal and the reference is thus competent 
under O. XLVI, r. 1. The two questions submitted to us are: 

(1) Whether a sale mortgage suit ought to be transferred to the Board under s. 37 of the 
Bombay Agricultural Debtors’ Relief Act, 1989, as amended by Bombey Act No. 8 of 1045, 
-before the Coart has found the transaction to be really in the nature of a mortgage ? 

(2) Whether a mere account suit under s. 15D of the Dekkhan Agriculturists’ Relief Act, 
1879, is a suit for the recovery of a debt, which can be transferred to the Board under s. 37 of the 
‘Bombay Agricultural Debtors’ Relief Act, 1980, as amended by Bombey Act No.8 of 1945, 
-before it is properly converted into a suit for redemption ? 

Before dealing with the points referred to us in this reference it would be con- 
venient if the broad features of the Bombay Agricultural Debtors’ Relief Act 
are examined. It is obvious that the Act has been passed for the relief of 
agriculturist debtors in the Province of Bombay, and for reasons which it may 
not be easy to appreciate Legislature has taken the view that the beat way of 
affording such relief to the agriculturist debtors in this Province would be to 
leave the disputes arising between them and their creditors to be determined 
by Boards set up under this Act. It may be that Legislature was apprehensive 
that if these disputes are left to be determined by thecivil Courts, the remedies 
of appeals and revisional applications which are ordinarily available to parties 
aggrieved by decisions of such civil Courts may unduly protract the procecd- 
ings and may not result in speedy relief to the debtors in question. However 
that may be, there is no doubt that Legislature intended that it is the Boards 
set Up under this Act that should determine all material questions relating to 
the claims against agriculturist debtors falling within the purview of the Act. 
Under a. 17(1) within eighteen months from the date on which a Board is estab- 
lished in any area, any debtor may make an application to the Board for the 


adjustment of his debts. Such an application has to set out the particulars « 


mentioned in s. 21(1). If the debtor does not make such an application, it is com- i 


potent to the creditor to apply under s. 17(4), and the details which a creditor 
haa to set out in his application are mentioned in s. 22(2). An application 
made under s. 17 either by a debtor or his creditor would not be entertained by 
the Board unless the total amount of debts claimed as being due from him on a 
certain date is not more than Ra. 15,000 (s. 26). It is provided that if more 
applications than one are made to the same or different Boards by or in respect 
of the same debtor or one or more of the joint debtors, such applications shall 
be dealt with by any one of such Boards as may be specified by the respective, 
Judges mentioned in s. 17(4)(b). Section 28 also permits the consolidation of 
such applications. Section 19 requires every creditor and debtor to file a true 
and correct statement before the Board, notwithstanding the fact that any 
application has not been filed under s. 17. It is permissible wader the said sec- 
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tion either for the creditor or the debtor to issue a notice to the other party 
calling upon him to file a statement before the Board. Sections 28 and 24 deal 
with settlement of disputes between the creditors and their debtors, and a, 27 
provides that an application for adjustment under s. 17 or one for recording a 
statement under s. 23 shali not be withdrawn without the leave of the Board. 
Section 82 is in the nature of a penalty,since it provides that if in respect of 
any debts to which the Act applies no application for adjustment or settlement 
ig made as required by this Act, the said debt shall be deemed to have been duly 
discharged. Section 35 sets out the two issues which the Boards shall decide 
as preliminary issues, namely: 

(a) Whether the person for the adjustment of whose debts the application has been made 
ls a debtor; 

(b) Whether the total amount of debts claimed as being due from such person on Ist 
January 1989 does not exceed Rs. 15,000. 
In determining the first question the Boards may often have to consider whether 
transactions which purport to be sales are in fact such sales or are mere mort- 
gages, and under s. 45 power is conferred upon the Boards to declare the real 
character of such transactions after considering the circumstances connected 
with them. Section 88 provides for the manner in which the accounts are to 
be taken. Under s. 47 the Boards have to ascertain the extent of the property 
of the debtor and that of his liabilities to co-operative societies. The value of 
the debtof’s property is to be ascertained under s. 50, and the paying capacity 
of the debtor is to be determined under a. 51. Section 52 provides for the scal- 
ing down of the debts payable by the debtors and s. 54 deals with awards which 
the Boards have eventually to make. Such awards when registered are execut- 
able as decrees of a Court under s. 63. Any alienations made by the debtor 
shall not be valid except with the consent of the Provincial Government. 
Against the awards made under s. 54 one appeal is provided for under s. 10, 
and s. 12 lays down the grounds on which alone the appellate Court can modify 
or set aside the awards. Under s. 73 it is provided that no civil Court shall 
entertain or proceed with any suit or proceeding in respect of any matter 

pending before the Board or the Court under this Act, or the validity of any 
procedure or the legality of any award, order or decision of the Boad or of the 
Court, or the recovery of any debt made payable under the award. Under s. 85, 
as from the date on which a Board is established for any local area the Dek- 
khan Agriculturists’ Relief Act shall cease to have force in such area or in ræ- . 
pect of such class of debtors in such local area, as the case may be. Section 1 
of the Act enumerates the sections which come into force at once and those 
which may come into operation after notifications in the Official Gazette are 
issued in that behalf. It would thus appear that the scheme of the Act is relf- 
contained and the object, of Legislature is obviously to bring all agriculturist 
debtors in this Province within the jurisdiction of the Boards established under 
this Act with a view to determine their liability ones and for all, and to pro- 
vide for the satisfaction of their debts in a speedy and a systematic manner 
after scaling down the debts as mentioned „in the Act. 

Legislature was-obviously aware of the fact that several suits may be pend- 
ing between agriculturist debtors and their creditors in Courts of law 
in which same or similar questions may be raised for the decision of the civil 
Courta. Section 37 of the Act deals with such suits. The said section consists 
of five sub-sections. Subsection (7) deals with suits; applications for execu- 
tion and proceedings for the recovery of-any debt against a person pending at 
any time in any civil or revenue Court, and it provides that if such suits, 
applications and proceedings involve the question whether such person is a 
debtor under this Act and whether -the total amout of debts due from him ‘on 
the relevant date does not exceed Rs. 15,000, they shall be transferred to the 
Board to which an application for adjustment, of the debts of such person under 
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s. 17 lies. This sub-section, as set out, is the result of an amendment made in 
1945. The original s. 37 related to suits and applications for execution in 
which the question involved was the recovery of any debt from a person who is 
a debtor and all proceedings arising in or out of such suits or applications. It 
may be noticed that the words ‘‘for the recovery of any debt’’ have been added 
by the amendment. Sub-section (2) deals with cases where an application for 
adjustment of debts has been made under s. 17 or a statement submitted under 
s. 31. It provides that in the case of such debts the Board shall give notice to 
the Couris where suits ar other proceedings in-reference to them may be pend- 
ing and on receipt of such notice Courts shall transfer the said suits or pro- 
ceedings to the Board. Under sub-s. (3) it is provided that if any suit or pro- 
ceeding is transferred to the Board either under sub-s. (1) or subs. (2), the 
Board shall proceed as if an application had been made to it under s. 17. In 
dealing with the matters pending before them if the Boards find against the deb- 
tor on the two preliminary issues, they would have under sub-s. (4) to retrans- 
fer the suits or proceedings to the Courts from which they had been tranaferred 
to the Boards, and when such matters are retransferred to the Courts, it is pro- 
vided under sub-s. (5) that the Courts shall proceed with them and the Boards 
will have no further jurisdiction in respect thereof. 

The main question which we have to decide on the present reference is 
whether a suit filed by an agriculturist debtor under s. 15D of the Dekkhan 
Agriculturists’ Relief Act is a suit for the recovery of a debt as contemplated 
by s. 37(2). Lf it is, the civil Court where it is pending will have to transfer 
it to the Board. Under s. 15D an agriculturist mortgagor may sue for an 
account of the amount of principal and interest remaining unpaid on the mort- 
gage and for a decree declaring that amount. Such a suit can be instituted 
by an agriculturist even though the transaction which he alleges to be a mort- 
gage is evidenced by a document which purports to be a sale. In such a case the 
agriculturist may have to prove that in fact the transaction was a mortgage 
and not a sale as it purponta to be. Lf he succeeds in proving this contention, 
accounts would be made of the amount due under the mortgage and the said 
amount would be declared in the decree in the said suit. The suit in which the 
present reference has bean made is precisely of this type. It is a suit filed by 
the debtor against his creditor and in its initial stages, at any rate, the decree 
asked for by the plaintiff is one for declaring the amount due under the mort- 

In our opinion it is imposible to hold that such a suit is for the recovery 
of a debt. Section 87(1), as amended, clearly refers to suits filed by creditors 
for the recovery of their debts against their debtors. A suit filed by an agri- 
culturist under s. 15D cannot obviously be regarded as such a suit. Under 
sub-s, ($3) of s..15D, however, it is open to the plaintiff to apply to the Court to 
pass a decree for redemption of the mortgage, and if the Court grants the said 
application, a decree for redemption may be passed. Thus a suit for accounts 
pide and may be converted into a suit for redemption under the provisions of 

sub-s. (3) of s. 15D. Hven then it cannot be regarded as a suit for the recovery 
of a debt. ‘It is in a sense a suit for the repayment of the debt, since by asking 
for a decrée for redemption the plaintiff shows his willingness to pay up the 
debt and redeem the mortgage. Under s. 15D(3) it is likewise open to the 
mortgagee to apply to the Court to pass a decree for foreclosure or sale as the 
case may be, and the Court, if it thinks fit, may grant his application. It seams 
to us that in the case of a suit under s. 15D if the mortgagee applies for a de- 
«ree for foreclosure or sale, the suit can well be regarded as converted into one 
for the recovery of a debt. At that stage it will have to be transferred to the 


Board under s. 87(1). It is obvious that in a suit under a. 15D if the Court . 


finds fhat the transaction in question is not a mortgage as alleged by the plaint- 
iff, but is a sale, then no question of taking accounts can arise, and there would 


. 
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be no occasion to convert the suit into one either for redemption or for fore- 
closure or sale. It is only if the plaintiff agriculturist proves his allegation 
that the transaction is a mortgage that the suit may, at the option of the plaint- 
iff or the defendant, be converted into a suit for redemption, or foreclosure or 
sale respectively. In our opinion it is only when the mortgagee applies for con- 
verting ibe suit into one for foreclosure or sale that the suit can be regarded 
as one for the recovery of a debt. 


It is quite clear that even in the initial stages of such suits it would be open 
to the agriculturist to apply under s. 17 and move the Board under s. 37(2). 
In that case the Board shall issue a notice to the Court, and the Court shall trans- 
fer the suit to the Board; in every case of this character where the plaintiff 
moves for a transfer of the suit to the Board, he may well be directed to make 
an application to the Board under s. 17 in that behalf. In Raghusing Bhavan- 
sing v. Ogeppa' Mr. Justice Lokur took the view that this would be the pro- 
per remedy for the debtor to take in such cases. 


The question as to whether suits under s. 15D of the Dekkhan Agriculturists’ 
Relief Act fall within s. 37(1) of the Bombay Agricultural Debtors’ Relief Act 
was considered by a Division Bench of this Court in In re. Reference under Order 
XLVI, CP.C2 Section 87 which was construed in the said case, however, was 
the original unamended section. It was held that in a suit relating to a transac- 
tion which is said by one side to be a mortgage and by the other side to be a 
sale, that question has to be determined by the Court before transferring the 
suit to the Debt Adjustment Board. It was also observed that a mere suit for 
accounts under s. 15D, where a debt is admitted or established, and the only 
question is as to the amount, is a suit involving a question as to the recovery of 
a debt, and, therefore, falls within the provisions for transfer contained in s. 37. 
Beaumont C. J., who delivered the main judgment, considered the scheme of the 
whole Act and came to the conclusion that ‘‘pending suits should not be trans- 
ferred under s. 37, until the Court has determined that the debtor is a debtor 
within the meaning of the Act.” It may be pointed out that in the said case 
the question as to whether the Board would be bound by the finding of the 
Court was not considered, though, apparently, it was assumed that the said find- 
ing would be regarded as binding between the parties when the matter goes be- 
fore the Board. It would thus appear that the provisions of s. 37 were some- 
what liberally construed by this Court in order to facilitate the transfer to the 
Boards of all suits where questions relating to the debts of agriculturists were 
involved. Thereafter Legislature thought it fit to amend a. 37 with the result 
that under sub-s. (1) of s. 37 as amended pending suits which have to be traus- 
ferred to the Boards are required to be suits ‘‘for the recovery of a debt” against 
agriculturists. That being so, while deciding the questions which have been 
raised in the present reference the decision in In re. Reference under Orden 
ALVI, C.P.C., may not be of much assistance. I may point out that in regard 
to suits falling under s. 16 of the Dekkhan Agriculturiste’ Relief Act the posi- 
tion may probably be somewhat different. In suits filed under the said section 
the agriculturist debtors initially ask only for accounts of the debts due from 
them to their creditors and decrees declaing such amounts may ordinarily be 
passed. But s. 17 provides that while passing decree under s. 16, the Court 
may, even without the application of either party to the suit, besides declaring 
the amount dye, direct that such amount shall be paid by instalments with or 
without interest, and it further provides that if such instalments are not paid as 
directed, execution of the decree may be enforced by the defendant in the same 
manner as if he had obtained a decree in a suit to recover a debt. It may be 
arguable that suits falling under s. 16 may be regarded as suits for the recovery 
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of debts. But the position with regard to s. 15D is, as I have already stated, . 
substantially different. : 

There is, however, one point in regard to suits under s. 15D, which it is neces-. 
sary to mention. I have already pointed out that if after the Court makes a 
finding in favour of the agriculturist that the transaction in question is in the 
nature of a mortgage, the defendant applies for a decree for foreclosure. or sale, 
the suit could then be reasonably regarded as one for the recovery of a debt. At 
that stage the Court will have to transfer the suit to the Board under s. 37(1). 
When the suit is thus transferred to the Board, the Board may still have to con- 
sider the preliminary issues as required by s. 35 of the Act, and the finding of 
the Court that the transaction is a mortgage may apparently not be binding on 
the Board, though ordinarily such a finding would obviously be res judicata 
between the parties. In case the Board comes to the conclusion that the trans- 
action is not a mortgage, the suit would be retransferred to the Court for dis- 
posal on that basis under sub-s. (4) of s. 37. It seems to us that the findings 
made by the Board on the preliminary issues would be binding on the civil 
Court whereas the findings made by the Courts in suits pending before them 
may apparently not bind the Boards when they are transferred to them. There 
does not appear to be-any express provision in the Act under which the Doards 
could be held to be bound by findings made by civil Courts. On the other hand, 
under s. 73(%) it is expresaly provided that the validity of any proceedings or 
the legality of any award, order or decision of the Board cannot be challenged 
in any civil Court, and the effect of the provisions of sub-ss. (4) and (45) of a. 37, 
in our opinion, seems to be that when the matters in question are retransferred 
to civil Courts the civil Courts would have to deal with them on the basis that 
the findings already made by the Board are good and binding between the part- 
ies. It is thus not altogether unlikely that Courts may regard some transactions 
as sales and the Boards may treat them as mortgages and vice versa. That is 
why we are disposed to think that even as regards suits under s. 15D it may, 
in some cases, be infructnous for civil Courts to proceed to try them. So long 
as it is possible that the disputes arising in such suits may go before the Board 
by reason of the provisions of s. 37(2) any findings which Courts may make in 
such suits would not necessarily be effective or final, since as soon as the suits 
in which the said dealings are made are transferred to the Boards, the Boards 
will proceed to consider the merits of the said questions over again. It is con- 
ceivable that after a suit under s. 15D is decided against the agriculturist debtor 
on the ground that the transaction in suit is a sale and not a mortgage, and an 
appeal is preferred by him, even such an appeal may have to be transferred to 
the Board if in the meanwhile an application is made by the debtor under 
s.17(1). In fact in some cases second appeals pending in this Court have had 
to be transferred to the Boards because notices had been issued by the Boards 
under s. 37(2) in regard to the disputes involved in the said second appeals. 
This position is undoubtedly anomalous, and it is desirable that this anomaly, 
which may possibly arise in some cases as a result of the defective drafting of | 
the provisions of s. 37, should as far as possible be avoided. In our opinion ` 
the best way to avoid a possible conflict of findings would be for the Courts to 
direct plaintiffs who have filed suits under s. 15D to apply to the Boards under 
s. 17 and take steps to move for a transfer of their suits under a. 37(2). It is 
quite true that civil Courts in which suits under s. 15D are filed would be 
entitled to proceed with the suits until notice is received by them either under 
s. 37(2) or until such suits are converted into suits for the recovery of debts. 
But if in adopting such a course a conflict of findings is likely to ensue, it may 
not be inadvisable to stay the suits, enabling the plaintiffs to apply under a 
17(1) with a view to have such suits transferred under s. 87(2). If such a 
course is adopted, we think it may save the time of the Court and avoid embar- 
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rasament to the litigants and to the Boards. In view of the decision gf this 
Court in In re. Reference under Order XLVI, C.P.C., it is somewhat surprising 
that an amendment should have been made in s. 37 which has the effect of cur- 
tailing the powers of the Courte in transferring suits under s. 15D to the Boards. 
The object of the Act obviously is to refer all the disputes about the debts of 
agriculturists to the Boards. ‘It would therefore be reasonable to assume that 
the object of making the amendments in s. 87 was to facilitate the transfer of all 
such disputes to the Boards. From that point of view the introduction of the 
clause ‘suits for the recovery of any debt” in s. 37(1) cannot be regarded as 
carrying out the said object at all. On the contrary, it limits the application 
of the said sub-section only to such suits as can properly be called suits for the 
recovery of debte, and thus makes it necessary for the Courts to proceed with 
suits under s. 15D until they are converted into suits for the recovery of debts. 
It is to be hoped that Legislature may make further appropriate amendments in 
a. 87 so as to make it clear that all suits in which disputes as regards the debts 
of agriculturists are involved should be transferred to the Boards; and no room 
should be left for any possibility of conflicting findings being recorded by civil 
Courts and the Boards. It is necessary that the position created by the amend- 
ment of section 87 made in 1945 should be remedied without delay. Meanwhile 
it would be expedient, we think, if civil Courts before whom suits under s. 15D 
are pending adopt the course which we have suggested above. 

- Our answer to the first question, however, is that a sale mortgage suit ought 
not to be transferred to the Board under s. 37(1) as amended by Bombay Act. 
No. VIITE of 1945 before the Court has found the transaction to be really in the 
naturo of a mortgage. We may add that even after the transaction is found to 
be a mortgage, the suit cannot be transferred to the Board under the said sub- 
section unless it is duly converted into a suit for the recovery of a debt. 

Onr answer to the second question is that a suit for accounts under s. 15D of 
the Dekkhan Agriculturists’ Relief Act is not a suit for the recovery of a debt 
which can be transferred to the Board and does not become such a suit unless the 
defendant applies for a decree for foreclosure or sale. In our opinion, even if 
such a suit is converted into one for SeOeMIE HOD, it does not become a suit for 
the recovery of a debt. . 


PRIVY COUNCIL. 


Present: Lord Simonds, M. R. Jayakar and Sir John Beawmont. 
: NATHA SINGH v. EMPEROR.* 
Indian Boidence Act (I of 1872), Sec. 8, ill. (a)—Motive for murder—bmprobability of—Evidence 
of such motive suggesting accused had comsmitied some other crime—Adwmissibillty of such 
evidence. 


The prosecution is entitled to call evidence in support of an alleged motive however im- 
probable it may be, notwithstanding the fact that such evidence may suggest that the 
accused has committed some crime other than that with which he is charged. 

At the trial of the accused for the murder of K the approver gave evidence that he and 
the accused had murdered one B a few days before the murder of K, and that they proposed 
to conceal the murder of B by causing injuries to K and getting themselves arrested for so 
doing. On the question of the admissibility of the evidence :— 

Pe ce a ey meee en E ie Se 
the accused were charged. 


Træ facts are stated in the judgment. 


A. G. P. Pullan and J. H. B. Jayakar, for the appellants. 
J. ifegate, for the respondent. 


* Decided, June 18, 1946. Appeal from Lahore. 
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Sm Jonn Beavmont. This is an appeal from two judgments and orders of 
the High Court of Judicature at Lahore dated June 7, 1945, which dismissed 
the appeals of the appellants, and confirmed the sentences of death passed on 
them, by the judgment, and order, dated February 9, 1945, of the Sessions 
Judge,’ Amritsar. Their Lordships have already announced that they will 
humbly advise His Majesty that the appeal be dismissed, and they now give their 
Teasons. 

The ground upon which special leave to appeal was granted was the allega- 
tion that evidence that the appellants had committed a murder other than that 
with which they were charged was wrongly admittéd, and this has been the prin- 
cipal point argued on their behalf. 

The appellants were tried and convicted on a charge of having murdered one 
Karnail Singh on September 19, 1944. There were four alleged eye-witnesses 
of the murder, namely, the approver Qadir, who said that he had been with the 
appellant, Surain Singh, an uncle, Mt. Gurmej Kaur the wife, and Jita, a ser- 
vant, of the murdered man. Karnail Singh had a brother, Bhan Singh, whose 
wife was said to have been in illict intimacy with the appellant Natha Singh, 
and Karnail Singh is said to have objected to this intimacy. There seams no 
reagon to doubt the existence of this intimacy, nor that it had occasioned ill-will 
between Karnail Singh and his brother on the one hand and Natha Singh on 
the other. The other appellant, Budha Singh, was a friend of Natha Singh. 

On October 1,.1944, after the appellants had been arrested for the murder of 
Karnail Singh, a body without a head was found, and this was said to be the 
body of Bhan Singh. On the information of the approver, Qadir, the appel- 
lants were also charged with the murder of Bhan Singh. This charge was tried 
with different assessors immediately after the conclusion of the trial of the 
appcllants for the murder of Karnail Singh, but before judgment in the latter 
trial had been ‘delivered. Judgment in both cases was delivered on tho same 
day. The appellants were acquitted of the murder of Bhan Singh, mainly on 
the ground that there was no corroboration of the evidence of the approver, and 
that there was no clear evidence of the identity of the body. They were con- 
victed of the murder of Karnail Singh. 


At the trial of the appellants for the murder of Karnail Singh the approver 
gave evidence that he and the appellants had murdered Bhan Singh a few days 
before the murder of Karnail Singh, and that they proposed to conceal the 
murder of Bhan Singh by causing injuries to Karnail Singh and getting them- 
selves arrested for go doing. That is to say, the evidence of the approver was 
that the motive, or at any rate one of the motives, for the injuries caused to 
Karnail Singh was a desire to conceal the murder of Bhan Singh. The suggest- 
ed motive is no doubt a singular one, but however improbable an alleged motive 
may, be the prosecution is entitled to call evidence in support of it, and none the 
leas so because such evidence may suggest that the accused has committed some 
crime other than that with which he is charged (see ill. (a) to s. 8 of the Indian 
Evidence Act). If evidence that the appellants had murdered Bhan Singh had 
been given with a view to showing that they were persons likely to have com- 
‘mitted the murder of Karnail Singh, the evidence would have beer inadmissi- 
ble; but it was admissible to establish motive for the murder with which they 
‘were charged. It would have been better if the learned Sessions Judge had 
‘pointed out to the assessors the limited purpose for which evidence of the mur- 
der of Bhan Singh could be used, but in trials with the aid of assessors the de- 
"cision rests with the Judge, and not with the assessors, and when the Sessions 
Judge convicted the appellants of the murder of Karnail Singh, he knew that 
they had been, or were about to be, acquitted of the murder of Bhan Singh, and 
that the evidence as to the latter murder was of no consequence. In their Lord- 
ships’ opinion the evidence objected to was properly admitted. 
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The only other point seriously argued on behalf of the appellants was that 
the evidence of the eye-witnesses should have bean disbelieved since it was in 
conflict with the medical evidence. The story of the uncle, wife, and servant 
of Karnail Singh was that they saw the assault, rushed to the place as the assail- 
anta fled, and found Karnail already dead. The civil surgeon of Amritsar gave 
evidence in the Court of the committing magistrate, and his evidence was brought 
on the record of the sessions Court under s. 609 (1) of the Code of Criminal Pro- 
cedure. After detailing the injuries which he found on the dead body of Kar- 
nail he stated that death occurred a few hours after receipt of injuries. This 
opinion no doubt conflicts with the story of the eye-witnesses, but it was open 
to the High Court, as well as to the Sessions Judge, to believe the witnesses in 
spite of the opinion of the doctor, and they clearly did so. Moreover their Lord- 
ships observe that no reliance seems to have been placed in the Courts in India 
on a conflict between the evidence of the eye-witnesases and of the doctor. The 
matter is not discussed in the judgments either in the Sessions Court or the 
High Court, nor was it included in the grounds of appeal to the High Court. 
Had any emphasis been placed on the opinion of the civil surgeon, it would 
have been open to the Sessions Judge under the powers contained in s. 509(2) 
or to the High Court under the powers contained in s. 429 to have summoned 
him as a witness, when the reasons for his opinion could have been investigated. 
It is too late to take the point now. 


Solicitors for appellants: Douglas Grant & Dold. 
Solicitor for respondent: Solicitor, India Office. 


Present : Lord Simonds, M. R. Jayakar and Sir John Beaumont. 
KUMAR SINGH CHHAJOR v. EMPHROR.* 


Special Criminal Courts (Repeal) Ordinance (XIX of 1948), See. 3 (1) (2}—“ Sentence passed,” meanin 
of—Special Criminal Courts Ordinance (LI of 19423)}—Spectal Magistrate—Conviction and sen- 
tence passed oe of High Court—Whether High Court can set aside 
conviction or order re-trial. 

Section 8 (1) and (2) of the Special Criminal Courts (Repeal) Ordinance, 1948, rendered 
valid, the punishments imposed, and not the convictions passed, by the Special Courts 
constituted under the Special Criminal Courts Ordinance, 1942. 

The primary meaning of the expression “sentence passed ”, used in s. 8 (1) of the Special 
Criminal Courts (Repeal) Ordinance, 1948, is “ punishment imposed. ” 

Under the Special Criminal Courts (Repeal) Ordinance, 1948, a High Court had power in 
revision to review the sentence passed upon the accused under the Special Criminal Courts 
Ordinance, 1942, and to enhance it or reduce it, but it had no power to set the conviction | 
aside or to direct a re-trial. 

Kantilal Mangaldas v. Emperor, approved. 
Vtehindas Lackmandas v. Emperor,’ disapproved. 
Ring-Esmperor v. Benoart Lal Sarma, referred to. 
Tur facts are stated in the judgment. 


J. M. Pringle K.O. and T. B. W. Ramsay, for the appellants. 
B. J. Mackenna, for the respondents. 


Siz Jonn Beaumont. This is an appeal by special leave from an order of 
the High Court of Judicature at Fort William in Bengal, made on August 24, 
1948. By its order the High Court directed that the convictions and sentences 
passed on the appellants by Mr. S. Chaudhury, acting as a special magistrate 
under the Special Criminal Courts Ordinance, 1942, be set aside, and that the 
appellants be retried in the district of Hooghly. 


Cony Dectdeds July 28, 1946. Appeal from BEE Sind. 
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The facts leading up to the appeal can be stated shortly. In January, 1948, 
the accused were tried on a charge of dacoity under s. 895 of the Indian Penal 
Code by Mr. Chaudhury acting as such special magistrate as aforesaid. On 
January 19, 1943, they were acquitted on the charge under s. 395, but were con- 
victed under s. 403 of the offence of misappropriation and sentenced to pay a 
fine of Rs. 50 each. Subsequently, the High Court at Calcutta, of its own mo- 
tion, called for the record of the case, and on August 24, 1948, a bench consist- 
ing of the Chief Justice, Mr. Justice Khundkar and Mr. Justice Lodge, set aside 
the convictions and sentences passed upon the appellants and ordered that they 
be retried in the district of Hooghly. The ground upon which this order was 
made was that in the view of the High Court there had been improper inter- 
ference by the executive authority with the course of justice. 

The only question upon which their Lordships have heard an argument is as 
to whether the High Court had jurisdiction to make the order which it did make, 
and the grounds upon which the order was based do not call for discussion. 
Their Lordships would, however, observe that if they were satisfied that the 
order of the High Court was within its competence, they would be very slow 
to interfere with the,manner in which the High Court saw fit to exercise its 
jurisdiction. 

Under the Code of Criminal Procedure, a High Court possesses very wide 
powers of revision over the proceedings of inferior criminal Courts, and, in a 
cass tried under the Code, there can be no doubt that a High Court acting under 
the powers conferred by ss. 435 and 489 can send for the record of any proceed- 
ings and can set aside a conviction and order a new trial by a Court of compet- 
ent jurisdiction subordinate to such High Court. If this case had been tried 
under the Code, it would have presented no difficulty; but it was, in fact, dealt 
with under two Ordinances promulgated by the Governor-General under s. 72 
of Sch. LX of the Government of India Act, 1935, and the provisions of those 
‘Ordinances must be considered. 

Under the special Criminal Courts Ordinance, 1942 (which is hereinafter re- 
ferred to as ‘‘the Ordinance of 1942’’) it is provided in a. 8 that Courts of eri- 
minal jurisdiction may be constituted under the Ordinance consisting of :-— 

(1) Special Judges; 

(2) Special Magistrates, and 

(8) Summary Courts. 

Section 4 provides that a Provincial Government may appoint to be a Special 
Judge for such area as it may think fit any person who has acted for a period 
of not less than two years in the exercise of the powers of a Sessions Judge or 
an Assistant Sessions Judge under the Code of Criminal Procedure. Section 5 
deals with the jurisdiction of Special Judges; s. 6 deals with their procedure, 
and s. 7 with the sentences which they may impose. Section 8 enables proceed- 
ings before a Special Judge in specified cases to be submitted for review by a 
person nominated in that behalf by the Provincial Government, which person 
is to be chosen from the Judges of the appropriate High Court. Section 9 pro- 
vides that any Presidency Magistrate or Magistrate of the first class, who has 
exercised powers as such for a period of not leas than two years, may be invested 
by the Provincial Government with the powers of a Special Magistrate under 
the Ordinance. Section 10 deals with the jurisdiction of Special Magistrates. 
Section 11 deals with their procedure, and s. 12 with the sentences which they 
may pass. Section 183 provides that where a Special Magistrate passes a sen- 
tence of transportation, or imprisonment for a term exceeding two years, an 
appeal shall lie to the Special Judge having jurisdiction in the area, or, if there 
is no Special Judge, to the High Court in a Presidency town, and elsewhere to 
the Court of Sesion. Subsequent sections deal with Summary Courts and are 
irrelevant to the present appeal, Section 26 is in the following terms: 
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‘Notwithstanding the provisions of the Code, or of any other law for the time being in force, 

or of anything having the force of law by whatsoever authority made or done, there shall, save 
as provided in this Ordinance, be no appeal from any order or sentence of a Court constituted 
under this Ordinances and, save as aforesaid, no Court shall have authority to revive such order 
or sentenos, or to transfer any case from any such Court, or to make any order under section 401 
of the Code or have any jurisdiction of any kind in respect of any proceeedings of any such 
Court ”. 
On April 22, 1948, in the case of The King-Emperor v. Bonoari Lal 
Sarma, the High Court of Calcutta held that the provisions of the Ordinance of 
1942 were ulira vires and that the Special Courts purporting to act under that 
Ordinance had no jurisdiction. On June 4, 1948, this decision was upheld by 
tho Federal Court of India. To complete the history of the case it may be men- 
tioned that on November 6, 1944, upon appeal to this Board, the decision of the 
Federal Court was reversed and it was held that the provisions of the Ordinance 
of 1942 were intra vires and that the Special Courts acting under that Ordin- 
ance had jurisdiction. This decision, however, was given after the order of the 
High Court which is the subject of the present appeal. 

On June 5, 1948, that is, the day after the delivery of judgment by the Fede- 
ral Court in Benoari Lal’s case, the Governor-General promulgated Ordinance 
XTX of 1943 (which is hereinafter referred to as ‘‘the Ordinance of 1943’’). 

Section 1 provides that the Ordinance shall comè into force at once. Section 
2 repeals the Ordinance of 1942. Section 3 is in the following terms :— 

“ Confirmation and continuance, subject to appeal, of sentences—{1) Any sentence passed 
by a Special Judge, a Special Magistrate or a Summary Court in exercise of jurisdiction conferred 
or purporting to have been conferred by or under the said Ordinance shall have effect, and sub- 
ject to the succeeding provistons of this section, shall continue to have effect, as if the trial at 
which it was passed had been held tn accordance with the Code of Criminal Procedure, 1898 
(V of 1898), by a Sessions Judge, an Assistant Sessions Judge, or a Magistrate of the first class 
respectively, exercising competent jurisdiction under the said Code. 

(2) Notwithstanding anything contained in any other law, any such sentence as is referred 
to in sub-section (T) shall, whether or not the proceedings in which the sentence was passed were 
submitted for review under section 8, and whether[{or not the sentence was the subject of an 
appeal under section 18 or section 19, of the sald Ordinance, be subject to such rights of 
appeal as would have eccrusd, and to such powers of revision as would have been exercisable 
under the sald Code if the sentence had at a trial so held been passed on the date of the commence- 
ment of this Ordinance. 

(8) Where any such sentence as aforesaid has been altered in the course of review or on 
appeal under the seid Ordinance, the sentence as so altered shall for the purposes of this section 
be deemed to have been passed by the Court which passed the original sentence ", 

Section 4 deals with pending cases and is not material to the present appeal, 
and sg. § confers a right of indemnity. - 

The question as to the jurisdiction of the High Court to make the order under 
appeal was dealt with very shortly by the High Court in a single sentence con- 
tuined in the judgment of the learned Chief Justice. He said: 

“Wo have our ordinary powers of revision and under the inherent jurisdiction of the Court 
confirmed to us in section 561A of the Criminal Procedure Code we have powers ' to make such 
orders as may be necessary to give effect to any order under this Code, or to prevent abuse of the 
process of any Court or otherwise to secure the ends of justice’. If there were any doubt as to 
our jurisdiction to use those powers, here it is set at rest by section 8(3) and 4 of the Ordinance 
No. XIX of 1948”. 

In their Lordships’ opinion, the suggestion that the High Court possessed 
inherent jurisdiction to interfere with the order of the Special Magistrate is 
quite untenable. At the date when the order of the High Court was made the 
Special Magistrate had been held to have had no jurisdiction. He was not a 
Court inferior to the High Court and indeed was not a Court at all,"his order was 
a mere nullity, and no question of revising it could arise. This was pointed out 
in the opening passages of the judgment of this Board delivered by Lord Simon 
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m King-Emperor v. Benoart Lal Sarma’. The restoration of the jurisdic- 
tion of Special Magistrates by the decision of this Board is irrelevant, since by 
that time the Ordinance of 1942 had been repealed by the Ordinance of 1943, 
and, apart from this, cl. 26 of the former Ordinance took away all powers of 
revision by the High Court and no Court can claim inherent jurisdiction io exer- 
cise powers expreasly taken away by legislation. In their Lordships’ view, if 
the High Court possessed any power of revision in the present case, such power 
must be found in the Ordinance of 1943. 
` Section 3 of that Ordinance uses the expression ‘‘sentence passed’’ by a Spe- 
cial Judge or Special Magistrate and does not mention ‘‘conviction’’. It has 
been argued by the Crown that the word ‘‘sentence’’ is used in the Ordinance. 
of 1948 in the wider sense as meaning the judgment or decision of the Court; on 
the other hand, the appellants contend. that the word is used in the narrower 
sense of the pronouncement of the punishment imposed by the Court. They 
rely on certain sections of the Code of Criminal Procedure, e.g. as. 401, 412 and 
413, where the word is‘ plainly used in the narrower sense. On the other hand, 
the Crown relies on ss. 405 and 415 where the word is used in a wider sense. 
Thoir Lordships do not doubt that the word ‘‘sentence’’ used in relation to the 
decision of a criminal Court may bear the wider or narrower meaning accord- 
ing to the context, but the primary meaning of ‘‘sentence passed’’, the expres- 
gion used in the Ordinance of 1943, is ‘‘punishment imposed”. The passing of 
sentence in a criminal trial is a distinct step which follows conviction; it is often 
postponed to a later date and may be based on further evidence relevant to gen- 
- tence but irrelevant to guilt. In determining whether the expression is used in 
the Ordinance of 1943 in other than its primary sense, it is necessary to notice the 
circumstances in which that Ordinance came to be promulgated. At that time, 
_that is to say, in June, 1948, the Governor-General was faced with the situation 
that many persons had been convicted by officials duly qualified as judges and 
magistrates experienced in the administration of the criminal law, but who had 
been. held by the Federal Court to be without jurisdiction in these particular 
cases. It may be assumed that the Governor-General would desire to treat the 
decision of the Federal Court with all respect and that, wide as his powers may 
be in cases of emergency of legislation by Ordinance under s. 72 of sch. IX of 
the Government of India Act, 1935, he would be unwilling to promulgate an 
Ordinance brusquely setting at naught the decision of the Federal Courf. On 
the other hand, as the-authority responsible for the safety of India in a very 
dangerous period, he may well have felt that it would endanger public safety to 
release all persons who had been convicted and sentenced under the .Ordinance. 
It was in that situation that the Ordinance of 1943 was promulgated, and it is 
in relation to that situation that it must be construed. Section 2 repealed the 
Ordinance of 1942 and thereby accepted the result of. the decision of the Federal 
‘Court whatever might be the fate of a possible appeal against such decision. 
Section 3(4) so far as material for the present purpose provides in effect that 
any sentence passed by a Special Magistrate under the Ordinance of 1942 shall 
have effect, and continue to have effect, as if the trial at which it was passed 
had been held in accordance with the Code of Criminal Procedure by a magis- 
trate of the first class exercising competent jurisdiction under the said Code, 
It is very noticeable that it is the sentence passed which is to be treated as 
having been lawfully passed under the Code, and nothing is said about the con- 
viction recorded. Conviction of a criminal offence may have serious consequences, 
apart from the punishment directly imposed for such offence. It may, for ex- 
ample, disqualify a person from holding office, or may affect his status in society. 
It would require clear language to establish that any legislative authority in- 
tended to provide that convictions held to have been illegal by the highest judi- 
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cial tribunal in the country should, nevertheless, be treated as legal by legisla- 
tive eactment. Their Lordships can find nothing in the language of a. 3(1) of 
the Ordinance of 1943 to suggest that the Governor-General intended to da 
more than to render valid the punishment, imposed by the special Courts, leav- 
ing the validity of the convictions to rest on judicial decision. Sub-section (2). 
of s. 8 mitigates the rigour of sub-s. (1) by providing that any sentence re 
ferred to in subs. (1) shall be subject to such rights of appeal as would have 
accrued, and to such powers of revision as would have been exerciseable under 
the Code if the sentence at the trial so held had been passed on the date of the 
commencement of the Ordinance. Sub-section (2) seems to be a necessary corol-+ 
lary to sub-s. (1). Sentences rendered valid by sub-s. (1) by treating them as 
having been lawfully imposed under the Code are to be subject to the same 
rights in appeal and revision as they would have been subject to if actually 
#0 imposed. But it is clear both from the opening reference to ‘‘any such sen- 
tence as is referred to in sub-s. (1)’’ and from its plain intent that the subject- 
matter of sub-s. (2) is the same as that of sub-s. (1), and if sub-s. (1) is confin- 
ed to punishments imposed, sub-s. (2) is similarly limited. This view of the 
meaning of the Ordinance of 1948 is in agreement with that taken by a full 
bench of the Bombay High Court in Kantilal Mangaldas v. Emperor’ and 
in disagreement with the view of a full bench of the Chief Court of Sind in 
Vishindas Lachmandas v. Emperor®. In their Lordships’ opinion the High 
Court of Calcutta had power in revision to review the sentences passed 
upon the appellants, to enhance them or to reduce them, but it had no power to 
set the convictions aside or to direct a re-trial. 

Their Lordships will therefore humbly advise His Majesty that this appeal be 
allowed and that the order of the High Court made on August 24, 1943, be set 
aside. 


Solicitors for appellant: Hy. 8S. L. Potak & Co. 
Solicitor for respondent: Solicitor, India Office. 





Present; Lord Simonds, M. R. Jayakar and Sir Jokn Beaumont. 
MUNNALAL v. KASHIBAT; RAGHUNATHSINGH v. KASHIBAI.® 
Indian Evidence Act (I of 1872), Secs. 90, 114—Will more than thirty years old produced from proper 

custody—Presumption as to execution and attestation—Whether presumption extonds to tesia- 
mentary capacity of testator. 

In the absence of any evidence as to the state of the testator’s mind, proof that he had 
executed a will rational in character in the presence of witnesses must lead to a presumption 
that he was of sound mind, and understood what he was about. This presumption can 
be justified under the express provisions of s. 90-of the Indian Evidence Act, 1872, since 
8, will cannot be sald to be “ duly ” executed by’a person who was not competent to execute 
tt; and the presumption can be fortified under the more general provisions of s. 114 of the 
Act, since it is likely that a man who performs a solemn and rational act in the presence of 
witnesses is sane and understands what he is about. 


THs facts are set forth in the judgment. 


J. M. Pringlé K.C. and R. Parikh, for the appellant. 
C. 8. Rewcastle K.C., 8. P. Khambatia K.C. and J. M. R. Jayakar, for tthe 
respondents. 


Sm Jous Beaumont. This is a consolidated appeal by special leave from 
two judgments and two decrees dated December 16, 1937, and December 22, 1937, 
respectively of the High Court of Judicature at Nagpur, which reversed two 
judgments and two decrees dated June 21, 1934, and June 15, 1934, respectively 
of the Court of the Subordinate Judge, First Class, Khandwa. 

1 mosa] Bom. 142, * Decided, July 39, 1946. Appeal from 
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The two appeals which are consolidated arise out of two suits in ejectment. 
The suit to which the first appeal relates was brought by the appellants, or their 
predecessors in title, claiming possession of a house and certain land in a town 
and the house thereon. ‘In the suit to which the second & peal relates the ap- 
pellant claimed possession of three muaf fields. The Subo te Judge decreed 
both suits, but, on appeal, the High Court dismissed them. 

The title of the plaintiffs in both suits is traced from one, Balwant Singh, who 
died in the year 1907. The respondents claim through one, Bahadur Singh, 
the younger brother of the father of Balwant Singh In the first appeal it is 
not disputed that Bahadur Singh was the owner of the property in suit and 
had power to dispose of it by will, the only question being whether he effectively 
did so. 

Bahadur Singh died on April 18, 1890, having made a will dated March 30, 
1890, under which he bequeathed his property to his daughter Jankibai, and 
her minor son, Narain. He left no son or descendant of a son. 

The learned Subordinate Judge held that the burden rested upon respond- 
ents Nos. 1 and 2, who were the daughters of Jankibai (the other respondents 
claiming through them) to prove the will of Bahadur, and that, whilst he 
could presume under s. 90 of the Indian Evidence Act that the will had been pro- 
perly executed and attested, he could not, under that section, presume that the 
testator, when he made his will, was of sound disposing mind. He accordingly 
held the will not proved. In appeal the High Court held that the presumption 
which could be drawn under s. 90 extended to testamentary capacity and held 
the will proved. 

“Section 90 of the Indian Evidence Act is in the following terms :— 

“ Where any document, purporting or proved to be thirty years old, is produced from any 
eustody which the Court in the particular case considers proper, the Court may presume that the 
signature and every other part of such document, which purports to be in the handwriting of any 
particular person, is in that person’s handwriting, and, in the case of a document executed or 
attested, that tt was duly executed and attested by the persons by whom it purports to be execu- 
ted and attested.” 

The terms of s. 114 must also be noted :— 

ir ie E poet ths Geist at akg foot tania anne E TEEN 
regard being had to the common course of natural events, human conduct and public and private 
business, in thetr relation to the facts of the particular case.” 

Tho will of Bahadur was more than thirty years old and was produced from 
proper custody, and both the lower Courts rightly held that the actual execu- 
tion and attestation of the will could be presumed under s. 90: they differed on 
the question whether the presumption extended to the testamentary capacity 
of the testator. A party setting up’a will is required to prove that the testator 
was of sound disposing mind when he made his will, but, in the absence of any 
evidones as to the state of the testator’s mind, proof that he had executed a will 
rational in character in the presence of witnesses must lead to a presumption 
that he was of sound mind, and understood what he was about. This presump- 
tion can be justifled under the express provisions of s. 90, since a will cannot 
be said to be ‘‘duly’’ executed by a person who was not competent to execute it; 
and the presumption can be fortified under the more general provisions of a. 114, 
since it is likely that a man who performs a solemn and rational act in the pre- 
sence of witnesses is sane and understands what he is about. There was no 
evidence whatever that Bahadur was not in a perfectly normal state. Their 
Lordships feel no doubt that on this point the decision of the High Court was 
right, and that the will must be presumed to have been duly executed. The 
view taken by the learned Subordinate Judge would render it impossible, in 
moat cases, to prove ancient wills. This disposes of the first appeal 

The second appeal stands on a different footing because it was the plaintiff’s 
case that Bahadur had no interest in the property in suit which could be dis- 
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posed of by his will The High Court do not seem to have appreciated the na- 
ture of the second suit. Their judgment is contained in the following single 
sentence: ‘‘Counsel for respondents admitting that, in view of the findings in . 
First Appeal No. 128 of 1934 (being an appeal in a suit the evidence and find- 
ings in which do by agreement control this connected case) his suit is barred 
by time, the appeal succeeds and the suit will be dismissed with half costs 
throughout.’’ This admission of counsel presupposes that the High Court con- 
sidered that the property in suit passed under the will of Bahadur once when such 
will was held to be proved; but the right of Bahadur to dispose of the property 
in suit had been elaborately discussed in the judgment of the Subordinate Judge, 
who held that Bahadur had no interest in the property which he could dispose 
of by will. Neither his reasons nor the documents on which he relied are 
noticed by the High Court. The respondents have not appeared on this appeal, 
and their Lordships find themselves in the unfortunate position of having to 
decide the appeal, in which the record is very heavy, not only without the assist- 
ance of any argument on behalf of the respondents, but also without the advan- 
tage of knowing what view the High Court took of the evidence in the case. 

The appellant in the second appeal, as already mentioned, claims under Bal- 
want and the learned Subordinate Judge held his title to be proved, and their 
Lordships accept this finding. It appears that Balwant formerly held the office 
of Kanungo in the District of Nimar, and also that, in or about the year 1864, 
a settlement was made by the British Government with the Zamindars of the 
district under which this and other hereditary offices were abolished, and com- 
pensation was granted to the holders. On December 18, 1865, Balwant was 
given a sanad (Ex. P. 28) by which he was granted certain lands with full 
power of alienation, subject to the payment to Government annually of Rs. 59 
as quit-rent. It is admitted that this grant* included the three fields, the sub- 
ject-matter of the second suit. The father of Bahadur, and after his death, 
Bahadur, who represented the younger branch of the family, undoubtedly had 
some interest in the property in suit, and the difficulty is to determine the na- 
ture of that interest, there having been, apparently, no written grant. On the 
occasion of this Zamindari settlement, Captain H. Mackenzie made a report to 
Government, which is extensively quoted in the judgment of the learned Sub- 
ordinate Judge. The report included tabular statements giving the names of 
the parties to whom grants had been made, and Captain Mackenzie pointed out 
that, in some cases, not only heads of families with whom the settlement had 
been made, but junior members of the family received grants as co-sharers. 
In para. 43 of this report, which is quoted in paragraph 11 of the judgment of 
the learned Judge, Captain Mackenzie pointed out that a distinction had been 
drawn between those who were really shareholders and those who were in receipt 
of a maintenance from shareholders as near relations having claims upon them, 
and that ‘‘these receipts of maintenance, of course, lapse and require renewal 
and generally modification at the death of each recipient. Their assignment 
depends either upon the will of the shareholder or perhaps upon the judgment 
of the civil Court; and it is therefore not necessary to show them in the state- 
ment.” The name of Bahadur does not appedr in the tabular statements, and 
from this the learned Subordinate Judge concluded that he was entitled to 
nothing more than a maintenance grant. ` 

It appears that in the year 1877 Bahadur applied to the Revenue Authority 
to be entered as proprietor of one of the fields in suit in place of Balwant (Ex. 
P.5) but was told to file a suit in the civil Court, which he did not do. 

In 1890, on the death of Bahadur, his daughter Jankibai made an application 
to the Revenue Authorities, which is Hx. P. 2, claiming that the land in question 
had been in the possession of her father, Bahadur, and that he had executed a 
will in her favour under which she was in possession, and praying that her 
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name, and that of her son, might be substituted in the records for that of Baba- 
dur. To that application Balwant put in an answer which is Ex. P.4 in which 
he stated that the land in question pertained to ‘‘Jamindari rights’’ and the 
‘Sanad’ thereof was in his name and that, under such circumstances, and ac- 
cording to the family custom of the Jamindars, Bahadur dying without any male 
igsue, the application of Jankibai for mutation in her name should be rejected. 
lt is clear that Balwant’s case was that the right of maintenance possessed by 
Habadur did not pass to Jankibai. The Revenue Authorities considered the 
matter, and on May 2, 1897, the Deputy Commissioner passed an order reject- 
ing Jankibai’ 8 application. The order contained this sentence:— ‘It is no 
doubt satisfactorily established that at a family arrangement Bahadur Singh 
‘was in or prior to 1860 granted certain fields to be held by him and his heirs 
az a maintenance’’, The appellant relies on this statement as showing that 
Jankibai was entitled to succeed as her father’s heir so that her possession was 
lawful during her lifetime, but, as already pointed out, this was not Balwant’s 
‘case. In appeal from the order of the Deputy Commissioner, the Commis- 
sioner by an order dated June 1, 1891, agreed with the view of the Deputy 
Commissioner that Jankibai was not entitled to be entered as proprietor on 
the muafi register, but acceded to Jankibai’s request that she should be en- 
tered as occupier in the jamabandis in lieu of Bahadur. 


In pursuance of the Order of the Commissioner, the name of Narain was 
entered as occupier until his death which occurred in 1903, and thereafter the 
name of Jankibai was entered until her death in 1919, and after that the 
names of her daughters were entered. It is not necessary to refer in detail to 
the jamabandis; they all show Balwant (or his successors) as proprietor. In 
the record for the year 1917-18 which is tho last record before the death of 
Jankibai she was shown as the occupier at an occupancy rent of Rè. 89. This 
rent is evidently part of the assessment made by Government; there is no sug- 
gestion that any rent was ever paid to Balwant or his successors which could 
be relied on as evidence of the relationship of landlord and tenant. 


This suit was filed on October 28, 1981, twelve years all but a day after the 
death of Jankibai. The case of the plaintiff was that on the death of Bahadur 
Jankibai as his heir was entitled to possession under the maintenance grant 
to hinn, that her right ceased on her death, and thereafter the respondents who 
wore not the heirs of Bahadur were in wrongful possession for a period of ous 
day less than twelve years, The appollant relics mainly on the jamabandis 
‘(which are prima facie evidence of the truth of their contents under s. 80 of 
the Central Provinces’ Land Revenue Code) as showing that he and his pre- 
decessors were the proprietors and that Jankibai was only an occupier. But 
the jamabandis do not show the character in which Jankibai was occupying. The 
appellant relies on the general principle that a Court will always attribute 
possession to a lawful title where that is possible. But the only- title which 
would account for the possession from 1890 down to the date of suit is that 
. claimed by the respondents, namely, that Jankibai became absolute owner of 

the property under the will of her father; on the appellant’s case possession 
was admittedly wrongful after the death of Jankibai. 


Their Lordships, however, think-that there is no room for drawing any pre- 
sumption in this case since the circumstances under which the possession was . 
assumed are known. Jankibai, on the death of her father, took possession 
under a claim of title derived under her father’s will She failed to satisfy 
the Revenue Authorities as to her title, but they accepted the fact that she 
was in possession and entered her name as occupier. There is nothing to show 
„that she ever withdrew her claim to title under the will of Bahadur and that 

` claim was plainly adverse to the title of Balwant. If, after the death of 
Bahadur, the rights of the parties had been determined in a civil Suit, it might 
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have been held that Bahadur possessed an interest, whether as co-sharer or 
occupancy tenant, which he could dispose of by will; or it might have been 
held, as the appellant contends that it would have bean, that Jankibai succeed- 
ed as heir to her father for the limited interest of a female; but as Bahadur’s 
juterest was not the subject of any written grant, it is obvious that Jankibai 
might have failed to prove that she had inherited any interest in the property, 
in which case her possession would have been unlawful from its inception. It 
is useless to speculate on what might have been the result of Htigation which 
neither party ventured to embark upon. The essential fact is that Jankibai 
and her successors remained in possession of the property for some 40 years 
prior to the institution of the suit, and that they took possession under a claim 
of right adverse to the title of the appellant. In their Lordships’ opinion, 
in these circumstances, the claim in the second suit is barred under a. 144 of 
the Indian Limitation Act. Their Lordships have not forgotten that at the 
trial the plaintiff called two witnesses who asserted that Balwant, on grounds 
of compassion, had authorised Jankibai to remain in possession. This evi- 
denea, which seems inconsistent with the plaintiff’s case that Jankibai was 
entitled to succeed as heir of her father, was accepted by the learned Subordi- 
nate Judge but rejected by the High Court in their judgment in the first 
appeal. Their Lordships are not prepared to accept this testimony of the grant 
of a verbal licence to explain 40 years’ possession. 

For these reasons, their Lordships will humbly advise His Majesty that both 
appeals be dismissed. The only respondents who have appeared are Babu Ra- 
jaram and Gyanchand, respondents Nos. 3 and 4 in the first appeal, and the 
appellants must pay their costs. 


Solicitors for appellants: T. L. Welson & Co. 
Solicitors for respondents: Hy. 8. L. Polak & Co. 


Present: Lord Simonds, M. R. Jayakar and Sir Jokn Beaumont. 
SYED ASRAR AHMED v. THE DURGAH COMMITTEE AJMER.* 

Mutawal—oOffice of-—Righis of Mutawallis against rulers of ceded State—Recognition of such rights 
by naw Sovereign Power—Custom—Establishmeni of—Sufficiency of proof to establish custom 
in India and England. 

t The rights which the inhabitants of a State enjoyed against its former rulers may be 
recognised by the new Sovereign Power either by legislation or by agreement express or 
implied. This rule of law is applicable to an office like the Mutavwalli of a shrine, to which 
material benefits appertain and which is within the disposition of the new Sovereign Power. 


Secrelary of Siate for India v. Bai Rabat and Vajesing#i Joracarsing}i v. Secretary of 
State of India,’ referred to. 
A custom may be established in India by something far short of that which in the law 
-~ of England would be sufficient to establish it. 
Tem facta are stated in the judgment. 


J. Millard Tucker K.C. and.R. K. Handoo, for the appellant. 
Str Thomas Strangman K. C. and J. Bagram, for the respondents. 


Loro Suwonps. This appeal concerns a question of great importance to 
sections of the Muslin community in India _and has been anxiously considered 
by their Lordships. 

In the year 1941 the appellant, Syed Asrar Ahmed, instituted a suit in the 
Court of the District Judge, Ajmer-Merwara, against the respondents, ihe Dur- 
gah Committee Ajmer, whose status will be explained, claiming a declaration 
that the ‘office of Mutawalli of the Durgah Khawaja Sahib Ajmer was heredi- 


* Decided, July 29, IMG. Appeal from 8.c. 18 Bom. L. R. 609. 
Ajmer-Merwars. 2 (1994) L. BR. 51 L A. 357, 800, 
1 (1015) L. R. 42 I. A. 220, 287, - 8. C. %8 Bom. L. R. 1148. 
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tary in his family and that the respondents were not competent to question 

his status as a hereditary Mutawalli in succession to the last holder of that 

office. The District Judge on July 31, 1942, made a decree in his favour, but 

goon. appeal to the Court of the Judicial Commissioner, Ajmer-Merwara, this 
ecree was on February 23, 1944, reversed. Hence this appeal. 

The background of historical fact can be conveniently taken from the care- 
ful judgment of the Judicial Commissioner. From this it appears that the 
Durgah Khawaja Sahib Ajmer, sometimes called the Durgah Moinuddin Chisti, 
is universally admitted to be one of the most famous, if not the most famous, 
Mahommedan shrine in India. The foundation is not only very ancient, but 
the shrine is also of considerable historical interest owing to ita close associa- 
tion with several of the famous Moghul Emperors. The saint Moinuddin 
Chisti died in the year 1233 A.D. He was born in Persia in 1148 and mig- 
rated later with his father to Nisharpur near Meshad where Omar Khayyam is 
buried. He went to Ajmer about the end of the 12th century and died there 
at the age of 90. His family remained in Ajmer, with a short interval during 
which they were driven out, until in 1567 the tomb was rebuilt and re-endowed 
by the Emperor Akbar the Great who reigned from 1656-1605. The first Far- 
man of Akbar in connection with the shrine is dated 1567 and throughout 
their history the Moghuls were closely connected with it; the Emperor Jehangir 
(1605-1627) once spending three consecutive years at ‘Ajmer. 

The endowment consists of a considerable number of villages, the income of 
which is set apart in order to defray the expenses of the various objects of 
the foundation. 

Aurangzeb, the last of the great Moghul Emperors, died in 1707, and there- 
after there was a slow but steady break up of their Empire. Only 12 years 
after his death the Rajputs began their incursions into Moghul territory and 
in the year.1719 the Rathors, the head of which family now rules in Jodhpur, 
seized Ajmer and held it till 1721. Im that year the Moghuls again asserted 
their rights: they recaptured the city and remained there until 1743. Then 
once more the Rajputs took Ajmer and held it till 1756 when the Maratha 
Scindias of Gwalior came on the scene and, capturing Ajmer, remained as 
rulers until 1787. In that year the Rajput Rathors again seized the city and 
remained there till 1791 when they were once more ejected by the Scindias, 
who in their turn ruled until in 1818 Ajmer was ceded to the British Govern- 
ment. 

Through this stormy history of the state it is now neceasary to trace the history 
of the shrine. 

It is not disputed that for many years from 1567 onwards (that is from the 
Farman of. Akbar the Great) with certain intervals the hereditary descendant 
of the saint, variously called the Sajadanashin or later Dewan, combined in 
his own person the two leading offices of the shrine, that of Sajadanashin or 
spiritual head and Mutawalli or secular head and manager. These alternative 
expreavions are used to convey as nearly as possible the meaning of the original 
words. Nor is it disputed that in the reign of the Emperor Shah Jehan (1627- 
1658) the post of Mutawalli was separated from that of Sajadanashin and had 
become a Government appointment, whereas the Sajadanashin remained and 
continued to be a hereditary descendant of the Saint. This is illustrated by 
a Farman of Shah Jehan in. 1629 which ordered that ‘‘Daroga Balghour 
Khana,” io., ‘‘the Mutawalli appointed by the State’’, was-to sit on the left 
of the Sajadanashin at the Mahfils. So also in 1667 the Emperor Aurangzeb 
issued a Farman regarding the order of sitting at the Mahfils laying down that 
“‘Daroga. Balgorkhana, ie. Mutawalli of the Durgah or anyone who is ap- 
pointed by the State” should sit on the left of the Sajadanashin. It may be 
noted that Daroga Balgorkhana was a Hindu. 
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It has not been alleged by the appellant that up to this time the office of 
Mutawalli had become hereditary in his family or indeed that any of his ances- 
tors had held: that office. But he claims that thereafter in course of time by 
virtue of certain farmans and sanads, if not also by custom, the office became 
hereditary in his family. 

Their Lordships have failed to fnd any justification for the suggestion that 
the office can have become hereditary by custom. It is upon the farmans and 
sanads that the appellant must rely. i 

It is necessary by way of preface to an examination of these documents to 
remember that for more than 150 years the question wbich their Lordships 
have now to decide has been the subject of dispute in India. 

The first of the documents relied on by the appellant purports to be a far- 
man of the Emperor Mohammad Shah who reigned from 1719 to 1748 A.D. 
The farman appears to have been issued on a date corresponding to 1759 in 
the Christian era, a fact suspicious in itself, and by it the office of Mutawalli 
of the ‘‘two tombs of Hazrat,” situated in Ajmer, was entrusted to one, Sayed 
Mohammad Umar, who was thereinafter referred to as the permanent Muta- 
wali. Syed Mohammad Umar is claimed by the appellant to be the elder 
brother of his great grandfather to the 5th degree. To the District Judge this 
Farman did not appear to be above suspicion and it was not accepted as 
authentic by the Judicial Commissioner. It seems to their Lordships suffi- 
cient to say that, whether or not it is a genuine document, it does not at all 
advance the appellant’s claim that the office of Mutawalli is hereditary in his 
family. At the most it establishes that at a certain date the office was held by 
a particular member of his family. 

The second document relied on by the appellant is a Sanad of Danlat Rao 
Sindhia which is ascribed to the year 1794. It recites that the Mutawalliship 
of the holy shrine was held by Mir Azimullah, grandson of Syed Mohammed 
Umar, ‘‘from ancient times’’ and proceeds as follows :— 

“When in 91 1191 Hijri (it is believed that 1790 A.D. is meant) Shahiji Sindhia, the late 
lamented paid a visit to Ajmer he removed the said Mir (Aximullah) from the management of the 
said affairs and appointed Habib Shah as the Mutawalli. Accordingly Habib Shah as an agent 
of the aforesaid carried out the duties of the Mutawalli exclusively himself at Ajmer. Now in 
this year the said agent is changed ond Mir Axzimullah is appointed Alutawalll ns he hasbeen 
holding since anclent times.” 

Tt does not appear that this Sanad helps the appellant’s case. Its real signi- 
ficance lies in the fact that it illustrates the claim of the ruling power for the 
time being in Ajmer to deal with the office of Mutawalli as might seem fit. 

It is upon the third document that the appellant chiefly relies. This is also 
a Sanad of Daulat Rao Sindhia and is ascribed to the year 1813 A.D. Their 
Lordships think it convenient at this stage to refer to certain steps taken by 
the learned Judicial Commissioner which are in their opinion to be deprecated. 
After the argument upon the appeal before him had been concluded, that learn- 
ed Judge in order to satisfy himself as to the authenticity of this and other 
documents—a matter gravely in dispute between the parties—caused indepen- 
dent enquiries to be made from the Resident at Gwalior whether any trace of 
them was to be found in the archives at Gwalior, and it was upon a negative 
answer to those enquiries, without giving the parties any opportunity of deal- 
ing with the matter, that he to some extent at least founded his decision that 
they ware not authentic. Their Lordships must disregard any information so 
obtained and-must examine the question upon the basis of the facts which were 
properly proved or admitted. Upon this basis they see no valid reason for 
rejecting the Sanad of 1813 to which they now refer. So much importance 
was attached to it by counsel for the appellant that certain parts of it may be 
set out. 
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Tt opens thus: : 

“ Mir Aziz All son of Mir Axim Mullah greetings from Daulat Rao Sindbla. Be it known in 
1914 A.H. [So. 1818 A.D.] that to the Mutwallishtp of the Durgah Hazrat Khwaja Sabib in Ajmer 
Mir Aximullah and his ancestors have been appointed, therefore in view of this the office of the 
Mutwalli is now gtven to you, Le. Mir Axis All son of Mir Aximullah.” 
and, after prescribing his duties, ends thus: 

H Tho office of the Mutawalli which has been held by your ancestors in the past will now be 
held by you from father to son, generation to generation.” 

This Sanad was granted by the ruling House of Scindia to Aziz Ali. If 
that House had remained the sovereign power in Ajmer, if Aziz Ali was in 
_ fact the Mutawalli in 1818 and if he so remained until his death and the office 

then descended to his son, the appellant’s case would be a powerful one, It is 
neceasary however to see what in fact happened. 

In 1818, as already stated, Ajmer was ceded to the British by Sindhia. From 
this it follows that the rights, which the inhabitants of that State onjoyed 
against ita former rulers, availed them nothing against the British Government 
and could not be asserted in the Courts established by that Government except 
so far as they had been recognised by the new Sovereign Power. Recognition 
may be by legislation or by agreement express or implied. This well-establish- 
ed rule of law, for which reference may be made to Secretary of State for India 
v. Bai Rajbai 1 and Vajesing# Joravarsingy: v. Secretary of State for India? 
appears to their Lordships to be peculiarly applicable to an office, to which 
material benefits appertain and which, so far as the records show, had consis- 
tently been regarded as within the disposition of the Sovereign Power. Their 
Lordships think that this aspect of the matter has perhaps not received surf- 
cient attention in the Courts of India. 

The first question then is whether after the cession of 1818 the hereditary 
right of the appellant’s family to the office of Mutawalli was recognised by 
the British Government. Counsel for the appellant could point to no instru- 
ment or act which amounted to an expreaa recognition of such a right. Is it 
then to be implied from the conduct or mode of dealing with the matter by 
the British Government? The contrary seems to be established beyond all 
possible doubt. 

In 1818 as in 1946 and through all the intervening years this question was 
a burning one, and it immediately demanded the attention of the British au- 
thorities, who investigated the claim to office which was at once asserted by 
Azimullah. It is a fact strange enough and never explained that, the grant 
having been made in 1813 to Aziz Ali, yet in 1818 Asimullah, his father, claim- 
ed the offce. In support of his claim he made certain statements. The facts 
are here somewhat obscure, but it seams that proceedings of a judicial nature 
were instituted, the result of which was that the British Superintendent made 
an Order that ‘‘the office of the Mutawalli of the Durgah is held as service 
and not by hereditary right and this being the case the right of his appoint- 
ment and removal vests in the Hakim (Government Officer)’’. Whether this 
is regarded as a judicial or executive act, it is wholly inconsistent with the 
recognition of hereditary right. 

But Asimullah was for the time being allowed to remain in office though his 
position in relation to his son Aziz Ali, to whom the grant of 1813 had been 
made, remains uncertain. 

In 1827 a second event took place which has a direct bearing on the funda- 
mental point of recognition. In that year the Emperor Akbar Shah EI issued 
a Shugga or royal letter, in which he recited that the appointment and dis- 
missal of the Manager had “been done by us’’, that the management had been 


1 (1915) L. R. 49 I A. 220, 237, 2 (1924) L. R. 51 L A. 857, 860, 
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bad and that ‘Aziz Ali Mutwalli who was appointed to that office by us” had 
misappropriated most of the money. He then directed the removal of Ariz 
Ali and the appointment of Mirza Mohammed Timur Shah (the Emperor’s 
grandson) as Mutawalli with Diwan Mehdi Ali Khan as his Naib or Deputy. 
Upon receipt of this Shugga the British Superintendent at Ajmer, Mr. Henry 
Middleton, issued an order in which he stated that 

“ In matters of the Durgeh like these Government servants have not been authorised or 

appointed to interfere and it was apparent that removal from and appointment to this office 
has always been done by His Majesty. Therefore it is necessary and binding that the order of 
. His Majesty in this respect should be given effect to.” 
Aziz Ali was therefore ordered to relinquish his office and the Emperor was 
go informed. It is to be observed that this action by the British representa- 
tive by no means derogated from the principle to which reference has been 
made but accorded with the policy of interfering as little as possible with 
matters of religion and the administration of religious institutions. 

Ariz Ali being aggrieved by the order of Mr. Middleton appealed to the 
Commissioner, Colonel Cavendish, who directed that if he had a grievance he 
should fille a suit, This he did in the Court of Mr. William Moore, the Assist- 
ant Commissioner of Ajmer, claiming against Mehdi Ali Khan (the Naib Mut- 
walli to Timur Shah) the recovery of his office. Consistently with the views 
expressed by their Lordships the suit could only have one end. Mr. Moore 
having fnlly reviewed the facts including the Sanad of 1813, the authority 
of which he did not challenge, concluded by saying, 

“ Binoe however in this case an order of His Majesty supported by the letter of the Resident 
Mr. Metoalfe addressed to Mr. Henry Middleton has been received dismissing the plaintiff and 
eppotating the defendant as Naib Mutawalli and Prince Mirza Timur Shah as Mutawalli and 
whereas on the basis of these letters Mr. Henry Middleton has actually removed the Mutawalli 
from this office, therefore it is impossible for this Court to hold or do otherwise.” 

It ia true that the British Government were in this matter content to give 
effect to the order of the Emperor who has bean described by the puppet King 
at Delhi, but it cannot assist the appellant that they did so instead of acting 
wholly upon their own initiative. 

It appears to their Lordships that the events so far related should finally 
lave disposed of the claim of the appellant or his predecessors to any heredit- 
ary right to the office of Mutawalli. But the question was not allowed to rest, 
and it is necessary briefly to continue the history. 

In 1887 Axis Ali died. In the meantime Mirza Timur Shah was the nomi- 
nal Mutawalli from 1827 to 1834, when it appears, though the position is not 
clear, that his tenure of office was terminated by order of the British Govern- 
ment. From 1834 to 1838 there was no regular Mutawalli, the administra- 
tion of the Durgah being carried on by the Government,‘a task burdensome 
to itself and at variance with its consistent policy. In 1838 therefore the Gov- 
ernment appointed Najaf Hussain to be Mutawalli at a salary of Rs. 150 per 
month. Meanwhile Azimullah who had survived his son did not remain in- 
active and eventually in 1842 the then Commissioner, Colonel Sutherland, 
directed ihat he should be reinstated. This purely executive act was done by 
him in pursuance of a notification from the Governor of the N. W. Province 
that he cousidered that he (the Commissioner) had full powers to provide for 
the future management of the Durgah at Ajmer in any way he considered best 
consistent with the views of the Honourable Court contained in a certain dis- 
patch. This referred to the reiterated declaration of policy to withdraw from 
interference with the religiqgus ceremonies of the natives of India and to re- 
linquish the revenue derived from their temples and other places of religious 
resort. 

Thus Azimullah was restored to his office and it was fatally easy for him to 
assume, contrary to the fact, that his restoration was a recognition of heredi- 
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tary right. He lived and remained inf enjoyment of his office until 1848. On 
the day before his death he put in an application to the. Commissioner that his 
grandson Mir Hafiz Ali should be appointed Mutawalli to act in consultation 
and agreement with his brother Mir Wazir Ali, and immediately after his death 
the Commissioner appointed Mir Hafiz Ali in these terms: 

“Now that Mir Axtmullah MutawalH has died therefore you are appointed as Mutawalll 
of the Durgah Khwaja Sahib in place of Mir Aximullah. You should perform your duties honestly 
and diligently in agreement with your brother Wazir Ali as has been agreed.” 

Here was neither an assertion nor a recognition of a right hereditary or other. 

Hafiz Ali held office until his death in 1878. Two incidents that happened . 
during his term of office may be recalled. It seams that there had been some 
controversy between him as Mutawalli and the Sajadanashin in which ho had 
been wanting in proper respect, and in an order of the Commissioner he is thus 
reprimanded : 

“The MutawalH of the Durgah has claimed to be equal in status to the Diwanji. This 
cannot be. It is always proper for the Mutawalli Durgah to be respectful to the Diwanji, because 
the Diwanji is the grandson of the Khwaja Sahib while the Mutawalli of Durgah Khwaja Sahib 
is an employes of the Government and should pay respect to the Diwanji.” 

Secondly there was passed in 1863 the Religious Endowments Act (Act KX of 
1863) the purpose of which was to enable the Government in pursuance of its 
traditional policy to rid itself of responsibility for the management of reli- 
gious endowments and at the same time make provision for proper administra- 
tion in the future. Section 3 of the Act dealt with religious establishments to 
which the provisions of the Regulations specified in the preamble to the Act 
were applicable and the nomination of the trustee manager or superintendent 
thereof at the time of the passing of the Act was vested in or might be exer- 
cised by the Government or any public officer or in which the nomination of 
such irustes or manager or superintendent should be subject to the confirma- 
tion of the Government or any public officer, and provided that in such case 
the Local Government should make special provision as thereinafter provided. 
The provision referred to was contained in s. 7, which provided for the ap- 
pointment of committees who should exercise the powers therein mentioned. 

It became necessary then to have an authoritative report upon the Durgah 
and the Sudder Board of Revenue was required to investigate and report. In 
March, 1866, that Board reported. They set out the history of the matter at 
some length and at paragraph 20 said: ‘‘It appears to the Board that the 
case of the Durgah of Moinuddin Chisti is precisely one of those to which this 
* gection [sc. s. 3] applies, for even admitting that the office of Diwan or reli- 
. gious head is hereditary, there seems no doubt that of Mutawalli or secular 
- manager is not so and moreover that while the nomination to this office did 
formerly always appertain to the ruling power there is no private person who 
ig now competent or entitled to make sufficient provision for the succession to 
the management, and therefore under s. 8 of the Act XX of 1863 it now be- 
comes incumbent on the Local Government to supply this defect and to pro- 
vide for the future succession to this important post.” 

Acting on this report the Local Government on June 1, 1867, issued a Noti- 
fication under s. 7 of the Act appointing the first Durgah Committee. It 
might well have seemed that this at least would be an end of the controversy, 
but it was not so. In the year 1870 proceedings were commenced by certain 
persons whose status is not clear against Mir Aziz Ali claiming that he should 
be punished for some neglect of duty as Mutawalli, and upon the case coming 
on appeal before the Commissioner, Colonel Brooke, the latter said that in his 
view the Mutawalli was ‘‘not a common agent appointed and removable at 
the pleasure of the Committee, or any other of the Mahommedan paternity, 
but an hereditary steward of ‘the property of the shrine.’ The Committee 
were not parties io this dispute and their Lordships are unable to attach any 
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weight to what appears to have been an incidental and perhaps pratuitious 
reflection, z 

On May 3, 1878, Hafiz Ali died. He had by his will of April 23, 1878, 
reasserted the ancient claim. ‘‘If I may die,’’ he wrote, ‘‘during this illness 
of mine, then after me my elder son Mir Amir Ali will be the Mutawalli of the 
Durga Khwaja Sahib in accordance with the usage in my family.” But it is 
clear that that right was not recognised by the Durgah Committee, for they 
appointed Mir Amir Ali to be Mutawalli on probation for two years, an ap- 
pointment inconsistent with absolute and hereditary right. It is fair to ob- 
serve that the claimant seems not to have lacked support for his claim even on 
the Committee. 

A point is now reached in the history of this long and unfortunate dispute 
upon which the appellant strongly relies. 

In the year 1880, two years or so after the probationary appointment, two 
persoas, the President and another member of the Durgah Committee, being 
aggrieved as they alleged by the maladministration by Amir Ali as Mutawalli 
first obtained leave under s. 18 of the Act of 1863 and then brought a suit 
against Amir Ali in the Court of the Assistant Commissioner, Ajmer, praying 
that he might be dismissed from his office on account of incompetency, dis- 
honesty, negligence of duty and disobedience of orders. This, it may be ob- 
served, is relief which it is proper for a competent Court to grant under the 
Act of 1863 if the circumstances justify it. But it is difficult to see how under 
the Act the question of a hereditary right could properly be raised. Nor did 
the plaintiffs raise it. But in his defence Amir Ali raised the question again, 
the Assistant Commissioner (Mr. Lasalle) rehearsed the whole case, framed 
two issues of which the first was ‘‘Is the office of Mutawalli of a hereditary 
nature or not?’’ and decided that issue by saying that ‘‘the appointment is a 
hereditary one, the notification under s. 3 of the Act XX of 1868 notwithstand- 
ing.” LIlaving done so, he nevertheless, considering Amir Ali not a fit person 
to remain in charge of the office, directed his removal therefrom, but, 
since he considered that his position as Mutawalli was hereditary and that he 
could by care, study and application render himself fit for the discharge of 
his duties, le further directed that if at any time he satisfied the civil Court 
of his fitness for the office he might be reinstated in his ancestral position, and 
in the meantime he directed the appointment of a Naib Mutawalli. 

From the judgment of Mr. Lasalle both parties appealed to the Commissioner, 
who, while upholding the view that ‘‘the Lower Court has cited sufficient evi- 
dence to warrant the finding that this office is (subject to the fitness of the 
incumbent) hereditary,’’ varied the decision by postponing the time for ap- 
pointing a Naib Mutawalli for two years from that date, and directing that if 
within that time certain arrears were not collected, the Committee would be 
at liberty to appoint the Naib as directed by the lower Court. 

So far as these decisions determined the question of hereditary right, they 
were in their Lordships’ opinion clearly wrong. They are however relied on 
by the appellant as supporting the plea that the matter in dispute between the 
parties to the present suit and appeal is res judicata. Before dealing with 
this point the history of the matter must be concluded. 

Amir Ali at no time established that he was fit for office and during his life 
a succession of Naib Mutawallis were appointed, many of them not members 
of the suppellant’s family. Throughout this period there were disputes and 
litigation to which their Lordships do not think it necessary to refer. 

On December 9, 1915, Amir Ali died. By his will dated February 18, 1913, 
he stated that he had a son Sharif Hussain and that Mir Nisar Ahmad was his 
younger brother whom he had appointed his successor and that the ceremony 
of turban tying had also been performed and that information of this had been. 
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sent to the Commissioner’s office and the Court of the Assistant Commissioner 
and to the Durgah Committee. - 

In 1915 a suit had been brought against Amir Ali and Nisar Ahmed by one 
Zahurul Hussain who claimed to be entitled to the office on Amir Ali’s death. 
During the -pendency of this suit Amir Ali died. It was carried to appeal but 
was unsuccessful, the Chief Commissioner taking the view that the office was 
a hereditary one but making it clear that the judgment did not decide the issue 
as between Nisar Ahmed and any other parties than the plaintif. The Dar- 
gah Committee were not a party to the suit and their Lordships think it neces- 
sary only to say that the Chief Commissioner’s view was in their view mis- 
conceived, On October 20, 1917, the Commissioner, Ajmer-Merwara, issued 
a notice to the effect that Nisar Ahmed would be recognised as Mutawalli and 
entrusted with the management of its endowment unless within two months 
from the date of notice any person disputing his right to the office had taken 
the necessary steps to prove his claim. , 

This notice appeared to certain members at least of the Durgah Committee 
to be inconsistent with their rights, and accordingly on February 5, 1918, the 
Committee filed a suit against Nisar Ahmed praying that the notice be declar- 
ed «lra vires and the appropriate injunction granted against Nisar Ahmed. 
They claimed to be the only competent authority under the Act of 1863 to no- 
minate or appoint a Mutawalli. This suit abated under circumstances which 
need uot be examined, and in 1921 the then Commissioner, Colonel Patterson, 
wrote to the President of the Committee saying that Nisar Ahmed was entitled 
to be recognised as Mutawalli and requesting him to make over the manage- 
ment to him. With this request the President complied. 

On December 1, 1940, Nisar Ahmed died. He had acted as Mutawalli since 
1921. 

In the meantime, on April 19, 1987, an Act came into force, XXII of 
1986, of which the purpose was to make better provision for the administration 
‘of the Durgah. Certain amendments were made by an Act No. XI of 1938, and 
the Act as amended provided (by s. 4) that the administration and control of 
the Durgah Endowment should be vested in a Committee constituted in the 
manner thereinafter provided and that the Committee should by the name of 
<The Durgah Committee Ajmer” be a body corporate and should have per- 
petual succession and a common seal and should by the said name sue and be 
sucd through ita President, (by s. 5) that the Committee should consist of 25 
members, who should be Hanafi Muslims, one being the Sajadanashin or his 
nominee, another the Mutawalli or his nominee and the remainder being select- 
ed as tlereim provided, (by s. I) that the Committee should take the place of 
and should supersede the Committee appointed under s. 7 of the Act of 1868 
and that ihe duties and powers of the Committee should be (a) to manage the 
Durgah Endowment....(c) to receive all moneys and other income of the Dur- 
gah Endowment....(f) to engage, appoint, promote, degrade, suspend or 
dismiss servants of the Durgah Endowment (g) to do all other such things as 
might be incidental or conducive to efficient administration, and that the Com- 
mittee should exercise its powers of administration, control, and management 
of the Durgah Endowment through the Mutawalli who should be the Manager 
of the Durgah Endowment. 

Upon the death of Amir Ali his son Asrar Ahmed claimed to succeed him as 
Mutawalli. His claim was opposed by the Committee appointed under the Act 
of 1987. Strong feelings aroused on both sides threatened a breach of the 
peace and accordingly the District Magistrate and others intervened and a 
compromise was brought about under which Asrar Ahmed was to be tempor- 
arily appointed as Mutawalli until the question of hishereditary right should 
þe finally determined. On March 28, 1941, he filed in the Court of the Sub- 
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ordinate Judge, Ajmer, the suit which is the subject of the present appeal. 
Its result in the Courts of Indig has been stated in the first paragraphs of this 
judgment. 

As appears from what has already been said the appellant relies upou (a) 
custom, (b) certain sanads and in particular that of 1818, and (c) res judicata. 
Their Lordships have already intimated that in their opinion there is no justi- 
fication to be found in the history of the case to support a plea of cnatom. 
While accepting that something far short of that, which in the law of England 
would be sufficient, may establish a custom in India, they can in this case find 
not even slender support for such a plea. Upon the second ground, i.e. the ex- 
press grant contained in certain sanads, their Lordships are of opinion that, 
if the fundamental principle to which they have referred had not been too 
often ignored, this question could never have arisen after 1828 and should 
have long since been laid at rest. The appellant cannot in their opinion rely 
upon an hereditary or any other grant made before the cession of 1818. Upon 
their plea of res judicata it is still necessary to say something. 

Their Lordships would first say that in their opinion this plea cannot be re- 
jected on the ground that the judgments of Mr. Lasalle in the 1880 suit or of 
the Commissioner on appeal in that suit were obtained by fraud or on the 
groand that Mr. Lasalle was not competent to try that suit. Upon the latter 
point the presumption that, since he might have been given jurisdiction, he 
was in fact given it is overwhelming and on the former point the evidence falls 
far sbort of what is requisite. But it appears to their Lordships that on two 
other grounds the plea must be rejected. In the first place, as has already 
been pointed out, in that suit the issue raised by the plaintiffs was as to the 
competence of the defendant to remain in office, an issue to which it was 
irrelevant whether he had a hereditary right. For, whether he had or not, he 
could be removed. It is true that at his instance the question of hereditary 
right was brought into issue, and was indeed decided in his favour, but it was 
incidental to and not the substance of the suit, and, though their Lordships 
would willingly uphold the plea whenever the circumstances justify it, they 
cannot think that in that case the question was a direct and substantial issue, 
particularly when it was at least doubtful whether such an issue could have 
been raised under the Act of 1863 under the authority of which the snit was 
brought. In the second place the plaintiffs were not the Durgah Committee 
nor persons who purported to sue on behalf of the Committee, and it is by no 
means clear that on such an issue they were entitled to speak for the Commit- 
tee. They were two persons who were the President and a member of the 
Committee. It may be, though it is unnecessary to decide it, that upon the 
issue whether the defendant should be removed from his office for the reasons 
alleged by the plaintiffs, the judgments of Mr. Lasalle and the Commissioner 
would support the plea of res judicata as between that defendant and all per- 
sons interested to obtain his removal. But upon the question of hereditary 
right it does not appear to their Lordships that the plea can be supported. 
Leaving out the Muslim community, it was the Durgah Committee who were 
peculiarly interested in this question, and it cannot be supposed that they or 
their successors are to be bound by a decision in proceedings to which they 
were not parties. 

Upon these grounds the final plea of res judicata must be rejected. 

In his long and careful argument for the appellant counsel finally relied 
on the Act of 1936, urging that its provisions were inconsistent with any other 
view than that the office of Mutawalli was hereditary and that they were a sta- 
tutory recognition of the correctness of Mr. Lasalle’s judgment. Their Lord- 
ships cannot accept this argument. If there was liberty to speculate upon such 
a matter, it might be supposed that the report made under the Act of 1863 
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had not been forgotten and that the assumption was made by the Legislature 
that the right of appointment lay with the old Committee. But, however this 
may be, it is not in their Lordships’ view possible to extract from the language 
of the Act any recognition of the hereditary right of the appellant or his 
family to the office of Mutawalli 

For these reasons which their Lordships in view of the importance of the 
case have thought fit to discuss at some length, though they have not referred 
to every incident which they have considered, they will humbly advise His 
Majesty that this appeal should be dismissed with costa. 


Solicitors for appellant: Douglas Grant & Dold. 
Solicitors for respondent: Gregory Rewcliffe & Co. 


Present : 

Lord Macmillan, Lord Simonds, Lord du Parcq, M. R. Jayakar and Sir Madhavan Nair. 
RAMDHANDAS JHAJHARIA v. RAMKISONDAS DALMTA.* 
Eoidence—Oral evidence—Question whether transaction sale or mortgage—Unretiable and contradtctory 

oral eotdence—Auls to be followed! by Courts in determining such question. 

Tt is an inviolable rule that upon the question whether a transaction is a sale ora mortgage, 
the Court must find the substance behind the form. But:where the oral evidence is unreliable 
and contradictory, the Court cannct safely depart fromt he written evidence of the documents. 


Tes facts are stated in the judgment. 


H. Cunlkf K.C., W. W. K. Page K.C., and A. Ramsay, for the appellant. 
J. M. Pringle K.C., Sir Thomas Strangman K.C., S. C. Khambatta K.C., and 
8. Hyam, for the respondent. 


Lord Smeonps. In this appeal, which is brought from a judgment and 
decree of the High Court of Judicature at Bombay in its Appellate Jurisdiction 
dated October 8, 1942, reversing two judgments and a decree of that Court in 
its Ordinary Civil Jurisdiction, their Lordships are confronted with an un- 
fortunate difference of opinion upon what appears to be a pure question of 
fact. The Appeal Court (Beaumont C. J. and Chagla J.) reluctantly and with 
a full appreciation of the weight to be attached to the decision of the trial 
Judge (Kania J.), who had seen and heard the witnesses, felt constrained to 
take a different view of the facts from that which he had taken, and their 
Lordships are clearly of opinion that they were right in doing so. 

The substantial question can be shortly stated. 

The joint Hindu family, of which the appellant is the karta, carried on 
certain family business, including an agency firm in the name of Jhajharia 
Dhandhania and Company, which had until February, 1939, acted as selling 
agents for the Sholapur Spinning and Weaving Company, Limited, which will 
be called ‘‘the company’’, and in the month of June they owned 168 ahares of 
Rs. 1,000 in this company which stood as to 56 in the name of the appellant, 
as to 106 in the name of his son Nandkishore and as to the remaining one in 
the name of another nominee. 

At the same date these shares were pledged as to 104 with the Allahabad 
Bank, Limited, Caleutta, and as to 59 with the Punjab National Bank, Limited, 
Calcutta, to secure certain overdrafts. But the company claimed æ lien upon 
them in respect of a large sum alleged to be due from the agency firm. On 
the other hand the firm had a large claim against the company in respect, as 
they alleged, of an unlawful termination of the selling agency. 

On March 9, 1939, the company resolved to exercise their lien and notice of 
this resolution was duly given to-the agency firm. 

At about the same time the pledgee banks were pressing for payment of the 
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overdrafts. From other quarters also the appellant’s family were being harass- 
ed. It is beyond doubt that they were in grave financial embarrassment. 

The business of the company was at all material times managed by a firm 
of managing agents known as Ramkumar Morarka, the second respondents to 
this appeal, of which the principal partner was Ramkumar Shrinivas, some- 
times called Ramkumar Morarka, the third respondent, who was also a direc- 
tor of the company. It appears to be common ground that this Ramkumur 
Morarka was on unfriendly terms with the appellant. 

It is unnecessary to rehearse the events of April and May, 1939, during 
which the appellant’s family were in ever-increasing difficulties At the end 
of May the first respondent Ramkisondas Dalmia appeared upon the seene. - 
Ife was a man of wealth and position, thought to be favourably disposed to the 
appellant, and it was hoped that by his intervention the family fortunes might 
be retrieved. He had shortly before through a nominee acquired the managing 
agency of some sugar mills in which the appellant’s family were interested. 

It is at this point that the question of fact arises. The 163 shares of the com- 
pany owned by the appellant’s family were in June, 1939, disposed of (a 
neutral word will in the first place be used) by the banks to the first respond- 
ent. The appellant alleges that they were mortgaged to the first respondent 
and sub-mortgaged by him to the second respondent. The respondents other 
than the first respondent claim that they were sold to the first respondent and 
that then 100 of them were sold by him to the second respondent and that the 
remaining 63 were first pledged and subsequently sold to the second respond- 
ent. 

Upon this apparently simple question oral evidence voluminous and bewilder- 
ing has been given and their Lordships find themselves in agreement with 
Chagla J. who in the Appeal Court said: ‘‘In a case where oral testimony is 
of such an unreliable and untrustworthy character the safest policy would 
be to let the documents speak for themselves.’’ This does not mean that, when 
the question is whether a transaction is a sale or a mortgage, form is to be 
preferred to substance. It is an inviolable rule that upon such a question the 
Court must find the substance behind the form. But where the oral evidence 
is unreliable and contradictory, the Court cannot safely depart from the writ- 
ten evidence of the document. . 

It is, then, of first importance to see from the documents what the banks did 
with tho shares of which they held the certificates together with blank trans- 
fers. They were concerned to realise the shares to the best advantage. They 
knew that so long as the company claimed a lien upon them they were not 
easily marketable and that, though negotiations were afoot for the release of 
the lien, the position was uncertain. The evidence of the documents ig over- 
whelming that they did just what it is inherently probable they would do; 
they disposed of the shares by way of sale to the first respondent. Their“ 
Lordships think it unnecessary to repeat the careful analysis of the transac- 
tion by the banks which appears im the judgment of the Appeal Court. From 
the books of the banks, from the formal documents and above all from the cor- 
reapondence between the banks and the appellant one thing emerges clear 
beyond all doubt, viz., that the banks acted on the footing that they were sell- 
ing the shares to the first respondent and crediting the appellant with tho net 
proceeds of sale. It appears to their Lordships that the learned trial Judge in 
his careful and elaborate judgment did not give sufficient weight to this as- 
pect of the case. 

Nor has the appellant offered any satisfactory explanation of another matter 
which appears to be of decisive importance. The formal transaction in res- 
peot of the share took place on June-10, 1939. But on June 5, a petition had 
been presented to adjudicate the appellant insolvent, and on June 6, he had 
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through his attorneys given an undertaking to the Court that he would not 
alienate, encumber or dispose of any of his assets. It follows that on June 10, 
no one but the banks, who were unaffected by the undertaking, could deal with 
or give ay title to the shares in question, and there appears to be no justifica- 
tion whatever for supposing that they under the colour of documents which 
‘exhibited a sale and nothing else were joining with the appellant in carrying 
out a quite different transaction. 

This is sufficient to conclude the case against the appellant, for if the banks 
hold the shares to the first respondent as they lawfully might, the appellant at 
least could not maintain his suit for redemption whatever might have been the 
- subsequent transactions between the first respondent and other parties. But 

their Lordships think it proper to refer to one other matter. 

It has been stated that the appellant’s account of the transaction was that 
the shares were not sold but mortgaged to the first respondent and by him 
sub-mortgaged to the second respondent. This wes the story baldly set out 
in the original plaint, and a more unlikely story in view of the relations bet- 
ween the parties it would be difficult to imagine. This seems to have occurred 
to the appellant and at a latter stage he endeavoured to give it the appearance 
of great credibility by alleging that, while all the 163 shares were to be mort- 
gaged and sub-mortgaged as stated, yet in regard to 100 of them, if the third 
respondent succeeded in getting the company to pay a sum of Rs. 3,00,000 in 
satisfaction of the appellant’s claim for the unlawful determination of the 
selling agency, then the third respondent should become the purchaser of such 
shares at Ra 2,000 per share. This was put forward as the reason why the 
third respondent was induced to entertain a proposal which otherwise appears 
to have offered him no advantage. To their Lordships as to the learned Judges 
of the Appeal Court this amended story is wholly unacceptable, and without 
discussing it in further detail they will be content to adopt. and repeat what 
was said by Beaumont O. J.: 

“ It seems to me quite impossible to accept on behalf of the plaintiff a story, inconsistent 

with his plaint, set up by witnesses who had failed to mention the matter on two previous occasions 
when tt would have been relevant to do so, which is not supported by any shred of documentary 
evidence, which is contradicted by the documents of the other side and which is {nberently 
moat tmprobable.” 
In this view Chagla J. concurred. Their Lordships consider that this is the 
Tight conclusion to’ be drawn from all the evidence in the case and that the 
appeal should be dismissed with costs to respondents Nos. 2 to 7. They will 
humbly advise His Majesty accordingly. 

Solicitors for appellant: T. L. Wilson & Co. 


Solicitors for respondent: Barrow, Rogers & Nevill and Hy. 8. L. Polak 
& Cor 


Present: Lord Thankerion, Lord du Pareg and Sir Madhavan Nair. 
BIBHABATI DEVI v. RAMENDRA NARAYAN ROY.* 

Privy Counctl—Findings of fact—Concurrent judgment on facte—Practice of Prioy Cowncil— 
Special cireumsiances justifying departure from practice—Preseni practice of Privy Council— 
Adverse possession—Wife holding husband's estate wnder mistaken belief of his death— Whether 
wife can hold adnersely to her husband. 

Where there are concurrent judgments of two Courts on a pure question of fact, it is the 
practice of the Privy Council to decline to review the evidence for a third time, unless there 
are some special circumstances which would justify a departure from the practice. 

The present practice of the Privy Council in such cases and the nature of the special 
ciroumstances which will justify a departure from the practice are stated in the following 


propositions :— : 
(1) That the practice applies in the case of all the various judicatures whose final tribunal! 


is the Board. , 
* Decided, July 30, 1946. Appeal from Calcutta. 
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(2) That it apples to the concurrent findings of fact of two Courts, and not to the con- 
current findings of the Judges who compose such Courts. Therefore a dlasent by a member 
of the appellate Court does not obviate the practice. 

(3) That a difference in the reasons which bring the Judges to the same finding of fact 
will not obviate the practice. 

(4) That, in order to obviate the practice, there must be some miscarriage of justice or 
violation of some principle of law or procedure. That miscarriage of justice means such a 
departure from the rules which permeate all judicial procedure as to make that which 
happened not in the proper sense of the word judicial procedure at all. That the violation 
of some principle of law or procedure must be such an erroneous proposition of law that 
if that proposition be corrected the finding cannot stand ; or it may be the neglect of some 
principle of law or procedure, whose application will have the same effect. The question 
whether there is evidence on which the Courts could arrive at their finding is such a question 
of law. 

(5) That the question of admissibility of evidence is a proposition of law, but it must 
be such as to affect materially the finding. The question of the value of evidence is not a 
sufficient reason for departure from the practice. 

(8) That the practice is not a cast-iron one, and the foregoing statement as to reasons 
which will justify departare is Mustrative only, and there may occur cases of such an unusual 
nature as will constrain the Board to depart from the practice. 

(7) That the Board will always be reluctant to depart from the practice in cases, which 
involve questions of manners, customs or sentiments peculiar to the country or locality from 
which the case comes, whose significance is specially within the knowledge of the Courts of 
that country. 

(8) That the practice relates to the findings of the Courts below, which are generally 
stated in the order of the Court, but may be stated as findings on the fesues before the Court 
in the judgments, provided that they are directly related to the final decision of the Court. 

Case-law reviewed. 

On the supposed death of a Hindu who held an undivided share in an estate, his wife 
entered on her widow's estate in the property of her husband. She enjoyed the property 
for over twelve years, when it was discovered that her husbend was still alive. On the 

whether the wife’s possession was adverse to her husband, he being in fact alive :— 

Held, that posession must be adverse to a living person, and, as the wife was 
under a mistake as to her husband’s death, her possession was not adverse to her husband 
whom she regarded as dead. 

Lajwanti v. Safa Chand, referred to. 


BHowaL sanyasi case. à 
The facts appear from the judgment. 


W. W. K. Page K.C., and @kose, for the appellant. 
D. N. Pritt K.C., Sen Gupta, R. K. Handoo and Guha, for the respondent. 


Lorp THANgERTON. This is an appeal by special leave from a deeree of the 
High Court of Judicature at Fort William in Bengal, dated November 25, 1940. 
dismissing an appeal against a decree of the First Additional District Judge. 
Dacca, dated August 24, 1936. 

The present suit was instituted in tha Court of the First Subordinate Judge 
at Dacca on July 24, 1980, by the respondent Kumar Ramendra Narayan Roy 
(hereinafter referred to as the plaintiff) against the present appellant and 
others. In the plaint, as subsequently amended on April 15, 1981, the plaint- 
iff scught (ka) a declaration that he is Kumar Ramendra Narayan Roy, the 
second son of the late Rajah Rajendra Narayan Roy of Bhowal and (ka 1), 
that his possession should be confirmed in respect of the one-third share of the 
properties deseribed im the schedule, or, if from the evidence and under the 
circumstances plaintiff’s possession thereof should not be established, then 
posession thereof should be given to him. He further asked for injunctions 
against obstruction to his possession. The present appellant filed a written 
statement denying, inter alia, the identity of the plaintiff with Kumar Ra- 
mendra Narayan Roy (hereinafter referred to as the Second Kumar), and 
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alleging that the suit was barred by limitation. Issues were adjusted, and those 
now relevant are, 

2. Is the suit barred by limitation? 

4. Ts the Second Kumar Ramendra Narayan Roy alive ? 

5. Is the present plaintiff the Second Kumar Ramendra Narayan Roy of Bhowal ? 
After a very long trial lasting for 608 days, the First Additional District Judge 
delivered an elaborate and careful judgment in favour of the plaintiff on 
Angust 24, 1936, and by his order of the same date he ordered and decreed 

“ That it be declared that the plaintif is the Kumar Ramendra Narayan Roy, the second 
‘on of the late Rajah Rajendra Narayan Roy, Zemindar of Bhowal, and that he be put in posses- 
sion of an undtfvided one-third share in the properties in suit—the share now in the enjoyment 
of the first defendant (the present appellant)—jointly with the other defendants’ possession 
over the rest.” 
On an appeal by the present appellant, the appeal was heard by a Special 
Bench of the High Court, consisting of Costello, Biswas and Lodge JJ., and 
by decree dated November 25, (Lodge J. dissenting) it was ordered and de- 
creed ‘‘in accordance with the opinion of the majority of the Judges that the 
judgment and decree of the Court below be and the same are hereby affirmed 
and this appeal dismissed.’’ 

It will be convenient to restate the short account of the family history in the 
judgment of the trial Judge:—Rajah Rajendra Narayan Roy, the Zamindar 
of Bhowal, one of the largest landed proprietors of East Bengal, died on April 
26, 1901. The title was personal, but the family was old, and though not 
entitled to fame, regarded as the premier Hindu Zamindar family of Dacca. 
The family-seat is at Jaidebpur, a village about 20 miles from Dacca, aud 
situate in the Pargana of Bhowal, a large and fairly compact estate, spreading 
over the districts of Dacca and Mymensingh. The Rajah had a residence at 
Dacca, but he ordinarily lived in his family home, and was undoubtedly a 
local magnate of the highest position and influence. The rent-roll of the eatate 
was Re. 6,48,858 in 1981. It could not have been much læs in the Rajah’s 
time. 

The Rajah died leaving him surviving. his widow, Rani Bilasmani, and three 
sons and three daughters. The sons were Ranendra Narayan Roy, Ramendra 
Narayan Roy and Rabindra Narayan Roy. These, mentioned in order of seni- 
ority, were known as Bara Kumar, Mcjo Kumar and Ohhoto Kumar. The 
daughters were Indumayee, Jyotirmoyee, and Tarinmoyee. IJndumayee was 
the eldest child, Jyotirmoyee the second, then had come the sons, and then the 
youngest child, Tarinmoyee Debi. 

The Rajah had executed before his death a deed of trust and a will, and, 
though the exact terms of these are not known, their result, as agreed, was 
that the estate, upon his death, vested in the Rani, his widow, in trust for the 
three sons. She managed as trustee till her death which took place on January 
21, 1907. Upon that event the three sons became the owners at law, as they 
had been in equity ; and there is no question that the Second Kumar owned a, 
third share in the estate, and would be owning it still, if he be alive, unless 
he has been prescribed against for the requisite period. 

The three Kumars, after the death of their mother, as before, lived as an 
undivided Hindu family, joint in mess, property and worship. The eldest 


Kumar was married in 1901 to Sarajubala Debi, the second defendant in this. 


suit. The Second Kumar was married in 1902 to Bibhabati Debi, the present 
appellent, and the third Kumar in 1904 to Ananda Kumari Debi, the fourth 
defendant in this suit. The family lived at Jaidebpur and the three sisters, 
all married, lived as members of the family. Another member of the family 
was the grandmother, Rani Satyabhama, who had survived her son Rajah Ra- 
jendra. The Rajah had a sister, Kripamoyee, who survived him, and who was 
practically a ‘member of the family, though she lived in a separate block with 
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her husband. The first Kumar died in 1910; the Third Kumar died in 1913, 
and his widow, the fourth defendant, adopted in 1919 a son, Ram Narayan 
Roy, who is the third defendant. Indumayee and Kripamoyee died in 1920, 
and Satyabhama died m 1922. 

A brief outline of the contentions of the parties is as follows:—there is no 
dispute that the Second Kumar and the appellant, with a large party went 
from Jaidebpur to Darjeeling in April, 1909, arriving at the latter place on 
the 20th April, and took up their residence at a house called ‘‘Step Aside,” 
which had been rented for their stay; and, further, that at that time the Se- 
cond Kumar had gummatous ulcers on or about both elbows and on his legs, 
being the tertiary stage of syphilis, which he had contracted at some date 
subsequent to 1905. It is also agreed that he was taken for dead on May 8, 
1909. The appellant maintains that the Second Kumar died shortly before 
midnight and that the following morning his body was taken in a funeral pro- 
cession and was cremated with the usual rites at the new sasan at Darjeeling. 
The plaintiff admits that there was a funeral procession and cremation on the 
morning of May 9, but maintains that the body so cremated was not that of the 
Sccond Kumar; his case is that the Second Kumar was taken for dead about 
dusk, between seven and eight o’clock, in the evening of May 8, that arrange- 
‘mants were at once made for cremation, that the body was taken in fuveral 
procession. to the old sasan, and placed in position for cremation, when a vio- 
lent storm of rain caused the party to take shelter, and that, on their return 
after the rain had abated, the body was no longer there; that thereafter ano- 
ther body was procured and taken to ‘‘Step Aside,’’ and was the subject of the 
procession and cremation the following morning. 

On May 10, the appellant, with the rest of the party, left Darjeeling for 
Jaidebpur, where she had her ordinary residence until April, 1911, when she 
left for Calcutta, to live there permanently with her mother and brother Sat- 
yendra in a rented house. She began to enjoy her widow’s estate in the un- 
divided one-third share of the Bhowal estate, which the Second Kumar had 
owned, and she recovered the proceeds, amounting to Rs. 30,000, of a life 
policy taken out by the Second Kumar, the necessary certificates of his death 
having been provided. Soon after her departure for Calcutta, the Court of 
‘Wards took charge of the appellant’s share of the Bhowal estate, and an at- 
tempt by ler to obtain its release having been unsuccessful, her share remain- 
ed in charge of the Court of Wards up to-the time of the decree in the present 
suit. 

On the other hand, the plaintiff’s case is that while the funeral party were 
sheltering from the storm, he was found to be still alive by four sanyasis (as- 
cetics), who were nearby and had heard certain sounds from the sasan, and who 
released him and took him away, looked after him, and took him with them 
in their wanderings; that when he had recovered from an unconscious state, 
he had lost all memory of who he was, where he came from and of past eventa. 
He lived and garbed himself as a sanyasi would, smeared himself with ashes 
and grew long matted hair and a beard. Some eleven years later he recalled 
that he came from Dacea, but not who or what he was;that in December, 1920, 
or January, 1921, he reached Dacca, and took up a position on the Buckland 
Bund, a public walk on the margin of the river Buriganga, at Dacca, where 
people promenade, morning and evening, for pleasure or health. He could be 
found seated at the same spot, day and night, with a burning dhuni (ascetio’ g 
fire) before him. Then followed a period of gradual recognition or Ea 
of him as the Second Kumar by certain people, which culminated in the re- 
moval of the ashes, and after greatly increased recognition of him as the Se- 
cond Kumar by relatives and others, a declaration by him of his identity as 
tho Second Kumar in the presence of many people on May 4, 1921, and that 
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mainly on the insistence of his sister Jyotirmoyee, who accepted him as such 
and was one of his principal witnesses. It is unnecessary, for the present par- 
pose, to say anything about the very large body of evidence, oral and docu- 
mentary, as to recognition of the plaintiff as the Second Kumar, or as to his 
identity with the Second Kumar, mentally, culturally, or physically. It may 
be added ibat both the trial Judge and the Judges of the High Court had the 
advantage of a personal inspection of the plaintiff, which would not be avail- 
able to this Board. 

Ths appellant is at once faced with the concurrent judgments of two Courts 
ou a pure question of fact, and the practice of this Board is to decline to review 
the evidence for a third time, unless there are some special circumstances 
which would justify a departure from the practice. Their Lordships propose 
to review the decisions of the Board to ascertain the practice as it now stands, 
as there can be no doubt that the later decisions have somewhat modifled the 
earlier form of the practice, and also in order to discuss the nature of the spe- 
cial circumstances which will justify a departure from the practice. 

The earliest case to which reference may be made is Mudhoo Soodun Sundial 
v. Suroop Chunder Sirkar Chowdry'; Dr. Lushington, in delivering the judg- 
went of the Board, said (p. 271): 

“ Both the Courts below have decided against the validity of the instrument ; a fact which, 

considering the advantages the Judges in India generally possess, of forming a correct opinion 
of the probability of the transaction, and in some cases of the credit due to the witnesses, affords 
a strong presumption in favour of the correctness of their decisions, but does not, and ought 
not, to relieve this, the Court of last resort, from the duty of examining the whole evidence, and 
forming for itself an opinion upon the whole case.” 
A similar statement was made by Lord Kingsdown, who delivered the judg- 
ment, in Naragunty Lutchmeedavamah v. Vengama Natdoo,? and by Lord 
Cairns, in delivering the judgment in Tareeny Churn Bonnerjes v. Mailand’, 
in which he states that the Courts below were unanimous. 

In November, 1886, in the judgment of the Board, consisting of Lord Fitz- ` 
gerald, Lord Herschell and Sir Barnes Peacock, in Alen v. Quebec Warehouse 
Company‘, Lord Herschell, who delivered the judgment, said (p. 104): 

“ Their Lordships having arrived at the conclusion that there has been no error in point of 
law, the sole question that remains for determination is whether the judgment of the 
Court below ought to be reversed on the ground that the Judges have taken an erroneous view 
of the facts. Now, it has always been the view taken by this Committee in advising Her Majesty, 
when the question for determination has been whether the concurrent judgment of the Judges 
who have been unantmous below should be supported or reversed, that unless it be shewn with 
absolute clearness that some blunder or error is apparent in the way in which the learned Judges 
below have dealt with the facts, this Commitice would not advise Her Majesty that the judgment 
should be reversed. That princtple has been laid down in many cases.” 

After a reference to Naragunty’s case and Tareeny’s case, Lord Herschell 
proceeds, 

“ Their Lordships entirely adhere to the views thus expressed, and therefore they do not 

consider that the question they have to determine is, what conatusion they would have arrived 
at if the matter had for the first time come before them, but whether it has been estabHshed that 
the Judgments of the Courts below were clearly wrong.” 
In the cases so far cited, the Board examined the evidence, but a month later 
than the decision in ANen’s case, a Board consisting of Lord Hobhonse, Sir 
Barnes Peacock and Sir Richard Couch, decided the case of Thakur Harihar 
Buksh v. Thakur Umam Parshad®, Lord Hobhouse, in delivering the judgment, 
said (p. 16): 

“ Therefore their Lordships have not considered it proper to go through the mass of oral 
evidence given in this case, because, if the Courts below concur in their conclusion upon such a 
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matter as e family custom, their Lordships are very reluctant to disturb the judgment of those 
Courts. If there had been any principle of evidence not property applied; if there had been 
written documents referred to on which the appellant could shew that the Courts below had been 
led into error, their Lordships might re-examine the case ; but in the absence of any such ground. 
they decline to do so.” 

In 1894, in Umrao Begam v. Irshad Husain’, Lord Hobhouse, who deliver- 
ed the judgment, said (p. 166): 

“This is not only a question of fact, but ft is one which embraces a great number of facts. 
whose significance is best appreciated by those who are most familiar with Indian manners and 
customs. Their Lordships would be specially unwilling in such a case to depart from the general 
rule, which forbids a fresh examination of facts for the purpose of disturbing concurrent findings 
by the lower Courts. The counsel for the appellant frankly admitted that they laboured under 
this difficulty, and that they must find some ground of law or general principle for impugning 
the decree. Ta do this, they made some comments on the use made by the Courts below of 
Raxza’s oral ts; but those comments all resolved themselves into objections to the weight 
of evidence, and did not affect tts admissibility.” 

A similar opinion was expressed ir Kunwar Sanwal Singh v. Rani Satrupal, 
Kunwar®, In Rani Srimatt v. Khajéndra Narayan Singh,® Lord Lindley, in 
delivering the judgment, said (p. 181): 

“The case is unquestionably one of great difficulty, but the appellants have failed to shew 
any miscarriage of justice, or the violation of any principle of law or procedure. Their Lordships, 
therefore, see no reason for departing from the usual practice of this Board of declining to interfere 
with two concurrent findings on pure questions of fact.” 

That the practice equally applies where there is a dissent in the Appellate 
Court is made clear by two cases. In Atta Kwamin v. Kobina Kufuor+, Lord. 
Kinnear, in delivering the judgment, said (p. 261): 

“ Their Lordships have seen no sufficient reason for disturbing the judgment in this case. 
It raises some questions of considerable difficulty. But the difficulties are occasioned by the 
obscurity of the facts; and the learned Judges below, from their familiarity with the customs: 
and sentiment of the natives, have an advantage for dealing with the evidence which ts wanting- 
to this Committee. In such a case, it would not be consistent with an approved rule to reverse- 
the concurrent judgments of two Courts, unless ‘it be shewn with absolute clearness, to- 
use the language of Lord Herschell, “that some blunder or error is apparent in the way in 
whioh the learned judges below have dealt with the facts.” It is true that Lord Herschell's. 
rule applies in terms to those cases only in which the Judges have been unanimous ; and one of” 
the Judges of the Court of Appeal has dissented in the present case. But this ought not to 
detract from the weight which is due to the opinion of the majority on the matter of fact, smoes- 
the dissent is not based on 2 different view of the evidence, which indeed the learned Judge has 
hardly considered, but upon grounds of law which their Lordships are unable to adopt”. 

And in Habibur Rahman Chowdhury v. Altaf Ali Chowdkury®, Lord Dune- 
din, delivering the judgment said (p. 119): 

“ These two learned Judges form e majority of the appellate Court. That makes a concurrent 

finding, and it is not vitlated as such because, as here, the other Judge in the appellate Court 
does not come to the same conclusion in fact though coming to the same result in law arising- 
from another fact. Of course, to be concurrent findings binding on this Board, the fact or facts. 
found must be such as are necessary for the foundation of the proposition in law to be subsequently 
applied to them.” 
The concurrent finding there referred to by Lord Dunedin was that the exis- 
tence of a marriage was disproved. Counsel for the appellant then argued’ 
that, assuming he could show a good acknowledgment of legitimacy, that con- 
ferred the status of legitimacy and made it irrelevant to enter into any enquiry 
as to the fact of marriage. On this Lord Dunedin says (p. 120): 

“The case might be disposed of by holding, as the majority of the learned Judges of the- 
appellate Court did, that there was no proper acknowledgment of legitimacy. There is not,- 
however, as to this a ‘ concurrent finding,’ for the learned trial Judge thought otherwise, and. 
tt would be necessary to examine the evidence before coming to the above concluston.”” 


c. 261. 
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A very important statement as to this practice of the Board was made by 
Lord Dunedin, in delivering the judgment in Robins v. National Truss Co.1 
(p. 517): 

“ The rule as to concurrent findings is not a rule based on any statutory provision. It is 
rather a rule of conduct which the Board has leid down for itself. As such it has gradually 
-developed. The judicature which has gtven greatest occasion for its development has un- 
-doubtedly been the Judicature of India, but the principle is not in any way limited in its application 
to Indian legislation or Indian law, be it Hindu or Moslem, as such. Indeed it is obvious that 
if such 2 rule is a good rule to be applied to the findings of the Courts in Indis, there could be 
no reason for suggesting that the findings of the Courts of our great self-governing Dominions 
should be entitled to less consideration. Their Lordships wish it to be clearly understood that the 
rule of conduct is a rule of conduct for the Empire, and will be epplied to all the various judicatures 
whose final tribunal is this Board.” 


Later, referring to the use of the phrase ‘‘miscarriage of justice’! used in two 
earlier judgments of the Board, Lord Dunedin says (p. 518): 

“ There was a faint attempt made in the present case to argue that what the appellant con- 
-sidered a quite inadequate appreciation and an unjustifiable belittling of a certain witness whom 
“he regarded as all important would amount to a miscarriage of justice. The expression means no 
-such thing. It means such departure from the rules which permeate all judicial procedure as 
to make that which happened not in the proper use of the word Judicial procedure at all. There 
is, however, also another way of preventing the application of the rule. If it can be shewn that 
‘the finding of one of the Courts is so based on an erroneous proposition of law that if that proposi- 
-tion be corrected the finding disappears, then in that case there ts no finding at all.” 

Later (p. 521), Lord Dunedin says: 

“ Much was sought to be made of the unfair way in which the appellant argued the trial 

judge had treated the evidences of a certain Dr. Shurly. Some of the criticisms he made do not 
particularly recommend themselves to their Lordships, but in the end he came to his result 
-on a consideration of the whole evidence. That the Court of Appeal looked at the evidence 
in rather a different way raatters not, for the rule is a rule as to concurrent findings, and not 
a rule as to concurrent reasons. Thus in Ram Anugra Narain v. Chowdhary Hanuman Sahai: 
-the judgment of the Board states : ‘ The rule (as to concurrent findings) is none the lees appli- 
~cable because the Courts may not have taken precisely the same view of the weight to be 
attached to each particular ttem of evidence.’ 
The fact that the trial judge based his finding on the oral evidence, while the 
High Court based their similar finding on the documentary evidence, does not 
take the case out of the rule as is settled by Ram Anugra Singh’s case, just 
‘cited by Lord Dunedin, and Bhagwan Singh v. AHahabad Bank®. 


At the request of their Lordships, Mr. Page, on behalf of the appellant, dealt 
with the cases in which the special circumstances were held to justify a de- 
parture from the practice of the Board, and which their Lordships will now 
consider. In Charles Seton Guthrie v. Aboot Moguffer+, in which the High 
Court had merely stated that they saw no reason to differ from the finding of 
Zillah Judge, and which related to an allegation of duress by the purchaser in 
obtaining a deed of sale, it was held by the Board that the findings of the 
-Zillah Judge were incomplete, as there was no finding as to the payment of the 
consideration, that the inferences of the Zillah Judge from the facts before 
him could not be justified, and that his judgment treated the judgment of the 
Cazec as reversed, whereas it was confirmed on appeal. That case was very 
special, and can have no bearing on the present case. In Lord William Hay 
v. Gordon® it was held by the Board that, under the provisions of the Statute 
of Limitations (Act XIV of 1859) there were not separate judgments, as the 
-decision of the trial Judge was not binding until confirmation by the High 
Court. This case is also of no assistance in the present case. 


1 A. C. B18. 3 (1996) L. R. 53 L A. 268. 
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In Venkateswara Iyan v. Shekari Varma', Sir Arthur Hobhouse, who de- 
livere] the judgment, said (p. 150): 

“ It ts true that upon this question there are concurrent decisions of the Courts below. 

But though the question may be called in its result one of fact, its decision turns upon the admisal- 
bility or value of many subordinate facts, and involves the construction of documenta and other 
questions of law.” 
Their Lordships are unable to hold, under the practice as now modified, that 
the question of the value of evidence, as apart from its admissibility, can con- 
stitute a reason for departure from the practice. In Thakur Harthar Buksh 
v. Thakar Umam Parshad?, Lord Hobhouse, whose judgment as to the alleged 
family custom has already been cited, proceeds (p. 16): 

“then the question comes back to the construction of the raxinamah, and thet again is. 
divided into two branches. The Courts below have found that the razinamesh ought to be cons- 
trued to give an absolute Interest, because it has been decided that it should be so construed, 
in fact that the matter is res judicata. Upon that point it is unnecessary for their Lordships. 
to pronounce any opinion; but they wish it to be understood that they do not express any 
agreement with the Court below on this point, and it must be taken that, nat having beard the- 
argument on the other side, their minds are completely open upon it. They rest their opinion, 
upon the terms of the rasinamah itself.” 

Their Lordships then said that the razinamah did confer as absolute interest, 
and they agreed with the decision of the Courts below, though not for the same 
reasons. This was a question of law, which was essential to the decision. 

~ Jn Chipa Singh v. Bhairom Bakhsh Singh®, Lord Macnaghten, who de- 
delivered the judgment, said (p. 822) : 

“ It was urged that the Court had drawn a wrong inference from documents before it, and 

that thié error had Jed to a miscarriage of justice. After all, however it turns out that the case 
is an ordinary case of the concurrence of two judgments on a mere question of fact, involving 
many considerations, on some of which the two Courts are not agreed. But the mere fact that 
the two Courts do not agree on all the steps which lead to one and the same conclusion is no 
reason for disregarding the well-known rule. Therule, however, is notanabeolute rule; it presses 
upon the appellant with more or less weight, according to the circumstances of the case, and no- 
doubt the fact that the Courts have differed on some important but subordinate questions is a 
matter to be taken into consideration in determining whether the evidence before the lower 
Courts should be reviewed in detail ” 
Their Lordships are of opinion that, under the practice as subsequently modi- 
fied, the latter part of that statement—as a general statement—is too wide. 
Harendra Lal Roy Chowdhurt v. Hari Das Debit was a case of no evidence, 
and a decision that there is no evidence to support a finding is a decision of 
law. Chaudhri Satgur Prashad v. Kishore Lal® was a case of legal inference 
from documents and not of finding of fact. In Tilakdhari Singh v. Kesho 
Prasad,® it was held that, though the concurrent findings proceeded upon the 
examination of titles and facts, the rule applied. Lord Shaw, who delivered the 
judgment, said (p. 822): 

.. there fs no ground for the suggestion that the Judges of the Courts below failed in this 
duty or introduced illegitimate considerations into their view upon the titles and the facts. They 
having done that which was strictl} their duty, their lordships are of opinion that what remained 

l was a question of fact,” 
The appeal was dismissed upon the ground of incompetency, a ground which 
is not in accordance with the usual procedure of the Board, which simply dig- 
misses the appeal. 
In Pops Appliance Corpn. v. Span River Paper Mills,’ Lord Dunedin, who 
delivered the judgment, said (p. 39): 
“ The present appeal is brought by special leave. Their Lordships think it necessary to 
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say that it must have been conveyed to their Lordships who granted the leave, that the case 
raised an important and general question. Speaking generally a patent case has to do with 
the construction and the infringement of one or more particular patents, and it cannot often be 
soid that any general question is thereby raised. In such cases where there have been concurrent 
judgments of thé Judge of first instance and the Court of Appeal, thetr Lordships would deprecate 
the idea that lave should be given to appeal to the King in Counci.” 

The practice in regard to patent cases, which is more fully explained in the 
ensuing part of the judgment, allows a departure from the practice, where 
the trial Judge, being Judge both of fact and law, has misdirected himself in 
law, and patent cases thus are subject to the general practice. 

From this review of the decisions of the Board, their Lordships are of opi- 
nion that the following propositiona may be derived as to the present practice 
of the Board and the nature of the special circumstances which will justify a 
departure from the practice :— 

(1) That the practice applies in the case of all the various gudionun: 
whose final tribunal is the Board. 

(2) That it applies to the concurrent findings of fact of two Courts, 
and not to concurrent findings of the Judges who compose such Courts. 
Therefore a dissent by a member of the appellate- Court does not obviate 
tho practice. 

(8) That a difference in the reasons which bring the Judges to the same 
finding of fact will not obviate the practice. 

(4) That, in order to obviate the practice, there must be some mis- 
carriage of justice or violation of some principle of law or procedure. 
That miscarriage of justice means such a departure from the rules which 
permeate all judicial procedure as to make that which happened not in 
the proper sense of the word judicial procedure at all. That the violation 
of some principle of law or procedure must be such an erroneous propo- 
sition of law that if that proposition be corrected the finding cannot stand; 
or it may be the neglect of some principle of law or procedure, whose 
application will have the same effect. The question whether there is evi- 
dence on which the Courts could arrive at their finding is such a question 
of law. 

(5) That the question of admissibility of evidence is a proposition of 
law, but it must be such as to affect materially the finding. The question 
of the value of evidence is not a sufficient reason for departure from the 
practice. 

(6) That the practice is not a cast-iron one, and the foregoing state- 
ment as to reasons which will justify departure is illustrative only. and 
there may occur cases of such an unusual nature as will constrain the 
Board to depart from the practice. 

( 7) That the Board will always be reluctant to depart from the prac- 
tice in cases, which involve questions of manners, customs or sentiments 
peculiar to the country or locality from which the case comes; whose signi- 
ficance is specially within the knowledge of the Courts of that country. 

(8) That the practice relates to the findings of the Courts below, which 
are generally stated in the order of the Court, but may be stated as find- 
ings on the issues before the Court in the judgments, provided that they 
are directly related to the final decision of the Court. 

In this appeal the concurrent finding of facts is as follows: ‘‘it is declared 
that the plaintiff is the Kumar Ramendra Narayan Roy, the second son of the 
late Rajah Rajendra Narayan Roy, Zamindar of BhowaL’’ It was for the 
plaintiff to prove that he is the Second Kumar, and, in order to do go, he had 
to survive various tests, any one of which, if he failed to surmount it, would 
almost inevitably destroy his whole case. In these circumstances, in the opi- 
nion of their Lordships, the appellant was entitled to maintain, as regards any 
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one of such tests, that there were such special reasons as would justify a de- 
parture from the practice of the Board. Perhaps the most striking of these 
tests was whether the Second Kumar in fact died at Darjeeling or survived. 
If he did die there, that fact would completely negative the plaintiff’s case. 
The seventh proposition above stated is applicable to the circumstances of the 
present case. ` With these preliminary observations, their Lordships will pro- 
ceed to consider the contentions submitted by Mr. Page on behalf of the appel- 
lant. A number of these contentions related to subordinate matters of evi- 
dence, or that the trial Judge had not sufficiently taken into account particu- 
lar oral or documentary evidence, or that the Judges who formed the majority 
in the High Court had not formed their own conclusions on the evidence. 
These subordinate matters of evidence, even if they might be called important, 
do not afford any sufficient reason for departure in this case from the practice 
as above explained by their Lordships, and their Lordships are clearly of opi- 
nion that the criticisms of the trial Judge and the Judges of the High Court 
are quite unjustified. Further, their Lordships are unable to find any defect 
in these judgments in considering the separate compartments into which the 
evidence conveniently falls, and carefully considering the inter-relation of 
such compartments and their reaction on each other. There remain three con- 
tentions with which their Lordships find it necessary to deal. 

The first of these contentions relates to the admissibility of the evidence of 
four witnesses, conveniently referred to as the Maitra group, whom the learned 
trial Judge accepted as unimpeachable witnesses, and whose evidence he 
accepted as virtually conclusive proof of the time of ‘‘death’’ as having taken 
place at dusk, between seven and eight o’clock. The time of death or appar- 
ent death at Darjeeling is crucial. If the death took place shortly before 
midnight, and not at dusk, that fact would be fatal to the plaintiff’s case. The 
learned Judges of the majority in the High Court placed the same reliance 
on thie evidence. The evidence of these four witnesses is described with suffi- 
cient accuracy by the trial Judge as follows :— 

“The evidence of these gentlemen is that one day they weie seated in the common room 

of the (Lewis Jubilee) Sanitarium before dinner—that would be about 8 p.m.—chatting, each 
does not recollect all the rest, but each recollects the day, and the fact they used to be in the 
common room before dinner. They recollect the day, not the date or anything, but the day when 
a certain thing happened. When they were so seated, and there were others too, a man came 
with the nows that the Kumar of Bhowal was just dead, and he made a request for men to help 
to carry the body for cremation. Principal Mattra has a distinct recollection of this request— 
the news broke in upon the talk they were having, and the thing has stuck in his memory.” 
It should be added that the man who so came into the common room has not 
been identified, and is not a witness. It was, further, agreed that, according 
to the Hindu custom, cremation would, when possible, follow immediately 
after the death. F 

Their Lordships are of opinion that the statement and request made by this 
man was a fact within the meaning of ss. 3 and 59 of the Indian Evidence 
Act of 1872, and that it is proved by the direct evidence of witnesses who 
heard it, within the meaning of s. 60; but it was not a relevant fact unless the 
learned Judge was entitled to make it a relevant fact by a presumption under 
the terms of s. 114. As regards the statement that the Kumar had just died, 
such a statement by itself would not justify any such presumption, as it might 
reat on mere rumour, but, in the opinion of their Lordships, the learned Judge 
was entitled to hold, in relation to the fact of the request for help to carry the 
body for cremation, that it was likely that the request was authorised by those 
in charge at ‘‘Step Aside’’, having regard to ‘‘the common course of natural 
events, human conduct and public and private business’’, and therefore to 
presume the existence of such authority. Having made such presumption, the 
fact of such an authorised request thereby became a relevant fact, and the 


256 THE BOMBAY LAW REPORTER, [VoL xx. 


evidence of the Maitra group became admissible. Accordingly, this contention 
fails. 

The remaining two contentions relate to the question of identity, the colour 
of the eyes and the indications of syphilis. 

Tt is agreed that the eyes of the Second Kumar and the plaintiff are kata 
eyes, that is, of a shade lighter than the normal dark brown eyes of a Bengalee; 
it is also-common ground that the eyes of the plaintiff are of a light brownish 
colour. The dispute is as to the colour of the eyes of the Second Kumar. Mr. 
Page’s contention rested upon the view that the entry of their colour as ‘‘grey’” 
in Dr. Caddy’s report to the Insurance Company in 1905 in connection with 
the proposal of the Second Kumar for life insurance could only mean that they 
were grey as distinguished from brown, and that the report must be accepted. 
as conclusive of the matter. But this contention must fail, for not only was 
there conflicting evidence on the point, having regard to the statement in the 
affidavit dated March 6, 1910, given to the insurance company by Kali Pra- 
sanna Vidyasagar, who had long been familiar with the Second Kumar, and 
therein stated that the latter’s eyes were rather brownish, but the witnegs 
Girish Chandra Sen stated that Dr. Caddy had asked him to look for any 
identification marks, and that he told the doctor ‘‘grey eyea’’, thereby mean- 
ing kata eyes. It follows that it was a question of value of evidence, and the 
learned Judge had before him evidence on which he was entitled to hold that 
tha eyes of the Second Kumar were brownish, and therefore similar to the eyes 
of the plaintiff. 

It is common ground that, when the Second Kumar went to Darjeeling he 
had gummatous ulcers on both arms about the elbows, and about both legs, re- 
presenting the tertiary stage of syphilis, which he had contracted on some date 
subsequent to Dr. Caddy’s examination of him in 1905. Farther, it is not 
disputed that there was evidence on which the learned Judge was entitled to 
find that the plaintiff is ‘‘an old syphilitic individual’’. It is enough to say 
that the plaintiff has one scar on the left arm and two on the right arm, in 
each case about the elbow; these clearly, on the evidence, are a small propor- 
tion of the number of ulcers from which the Second Kumar was suffering in 
1909, but there was evidence on which the learned Judge was entitled to hold. 
that these three scars were the remains of some of the Second Kumar’s ulcers. 
There was no definite evidence as to the permanency, or otherwise, of scars 
left by gummatous ulcers. There does not seem to have been any evidence 
which would enable the learned Judge to identify any scars on the legs of the 
plaintiff as corresponding in position with the position of the Second Kumar’s 
ulcers on his legs. Mr. Page sought to found on a passage,in the evidence 
of the plaintiff’s witneas, Dr. K. K. Chatterji, in which he says: 

“ Tf the ulcers of 1909, big ulcers on both arms and legs, are not treated or dressed or washed, 
I would gtve three months to him. He would get septic and die. Even tf he ts washed with 
water, but not antl-septic, it will make no difference. If washed with anti-septics but no dressing 
or treatment, his chance of Hfe would increese 5 per cent. roughly speaking. If washed, but 
not with anti-septic and covered up with cloth and not surgical dressing, the chance would be 
less.” 
The plaintiff stated in his evidence that while with the Sanyasis he had no 
treatinent. But the doctor’s evidence is a calculation of chances of recovery, 
which no doctor would maintain to be without exception, and it is not sur- 
prising that he later states that there is no normality in syphilis. The whole 
matter is one of the value of evidence, and this contention also fails. 

Accordingly, their Lordships are of opinion that the appellant has failed to 
establish any valid ground for departure from the practice of the Board. ' 

Finally, the appellant rests on art. 144, and s. 28 of the Indian Limitation 
Act of 1908. On the supposed death of the Second Kumar the appellant 
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entered on her widow’s estate in the undivided one-third share of the Bhowal 
estate, which belonged to her husband, and she thereafter enjoyed it—after 
1911, through the Court of Wards—for a period much exceeding the necessary 
twelve years, and the question is whether her possession was adverse to her 
husband, he being in fact alive. Possession must be adverse to a living per- 
son, and, as she was possessing under a mistake as to his death, it is difleult 
to see how she can claim that by her possession she was asserting a right ad- 
verse to one whom she regarded as dead. The position of a widow as regards 
limitation is stated in Lajwanti v. Safa Chand’, where Lord Dunedin, deli- 
vering the judgment, said (p. 176): 

“ It was then argued that the widows could only possess for themselves ; that the last widow 

Devi would then acquire a personal title; and that the respondents and not the plaintiffs were 
the heirs of Devi. This is quite to misunderstand the nature of the widow's possession. The 
Hindu widow, as often painted out, is not a life renter, but has a widow's estate—that ts to my, 
a widow's estate in her deceased husband’s estate. If possessing as widow she possesses adversely 
to any ane as to certain parcels, she does not acquire the parcels as stridban, but she makes 
them good to her husband’s estate.” 
Mr. Page, for the appellant, conceded that the appellant’s possession could not 
be adverse to the reversioners, who would take as heirs of her husband, on the 
termination of her widow’s estate. All that the appellant claimed to have 
prescribed was her interest in the estate as widow of the Second Kumar. It 
inight well be argued that, according to the Hindu law, the wife is half of the 
husband, and that, on his death, she holds his estate as one-half of the husband, 
their Lordships prefer to base their rejection of the appellant’s contention on 
the broader ground that her possession was not adverse to a husband, whom 
she regarded as dead. 

Their Lordships cannot part with this case without expressing their deep 
indebtedness to counsel for their valuable assistance in a case of such unusual 
magnitude and gomplication, and, in particular, their gratitude and admira- 
tion for the untiring skill and breadth of mind with which Mr. Page has con- 
ducted his case. 

Their Lordships, accordingly, are of opinion that the appeal fails and should 
be dismissed, and that the decision of the High Court should be affirmed, and 
they will so advise His Majesty. In the very special circumstances Ai this case, 
there will be no order as to costs of the appeal. 


Solicitors for appellant: Sanderson, Lee & Oo. 
Solicitors for respondent: T. L. Wilson & Co. a 


Present : Lord Macmillan, Lord Simonds, Lord du Parcq, M. R. Jayakar, 
and Sir Madhavan Nair. 
PROVINCE OF BOMBAY v. MUNICIPAL CORPORATION OF BOMBAY.* 
Ciiy of Bombay Municipal Aat (Bom. III of 1888), Seose. 322/1), 365—Lands acquired by Crown 
Jrom pricate owners—Power to lay waiermains and drains in Crown lands—Whether Crown 
bound by statute—Circumstances under which Crown may be bound by necessary implication— 
Government Building Act (IV of 1899). 

The principle to be applied for the decision of the question whether or not the Crown 
is bound by a statute is no different in the case of Indian legislation from that which has 
long been applied in England. 

The Crown is not bound by legislation in which it is not named expressly ar by necessary 
impHoation. The Crown may be bound by necessary implication if it is manifest from the 
very terms of the statute that it was the intention of the legislature thdt the Crown should 
be bound. 

The fact that legislation cannot operate with reasonable efficiency unless the Crown is 
bound is not a sufficient reason for saying that the Crown is bound by necessary implication. 


1 0924) T R. 51 I. A. 171, * Dectded, October 10, 1946. Appeal from. 
26 Bom. L. R. 1117. Bombay. 
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The apparent purpose of the statute is one element. and may be an important element, 
to be considered when an Intention to bind the Crown is alleged. If it can be affirmed 
ff that, at the time when the statute was passed and received the Royal sanction, it was 
apparent from its terms that its beneficent purpose must be wholly frustrated unless the 
,Crown were bound, then it may be inferred that the Crown has agreed to be bound. 
eral v. Hancock,! and Gorton Local Board v. Prison Commissioners,” followed. 
Somerville v. The Lord Advocate? and Magistrates of Edinburgh v. The Lord Advocate,‘ 
not followed. | 
Hornsey Urban Council v. Henne! and Cooper v. Hatokins*, referred to. 


The Crown is not bound by ss, 22%(7) and 265 of the City of Bombay Municipal Act, 1888. - 


Taws was an appeal from the decision of Beaumont ©. J. and Rajadhyaksha 
J., reported at 45 Bom. L.R. 945, where the facts are set out at length. 


J. Millard Tucker K.C. and Bagram, for the appellant. 
W. W. K. Page K.C. and A. Jopling, for the respondent. i 


Lorn pu Parco. By a written agreement dated March 1, 1943, the parties 
to this appeal concurred in stating a special case for the opinion of the High 
Court of Bombay. The question of law for the opinion of the Court was :— 
“Whether the Crown is bound by ss. 222(1) and 265 of the City of Bombay 
Municipal Act.” The High Court (Sir John Beaumont C. J. and Rajadhya- 
ksha J.) declared that the Crown was bound by these sections, and, in accord- 
ance with the agreement between the parties, made an order as to coste in the 
respendents’ favour. The present appeal is against this decision. 


The City of Bombay Municipal Act, 1888, has twenty-one chapters and 528 
sections and covers, as might be expected, a wide field. Chapter X deals with 
water-supply. Section 265, which is in this chapter, is as follows :— 

“ The Commissioner shall have the same powers and be subject to the same restrictions for 


carrying, renewing and repairing water-mains, pipes and ducts within or,without the city, as 
he has and is subject to under the provisions hereinbefore contained for carrying, renewing and 
repairing drains within the city.” 


The terms of this section -thus necessitate a reference to Chapter LX, which _ 


has for its subject ‘‘Drains and Drainage-works,’’ and contains s. 222(1), 
which says :— 

“The Commissioner may cerry any municipal drain through, across or under any street, 
or any place laid out as or intended to be a street, or under any cellar or vault which may be 
under any street, and, after giving reasonable notice in writing to the owner or oooupier, into, 
through or under any land whatsoever within the city, or, for the purpose of outfall or distribution 
of sewage, without the city.” 

It appears from the special case, and from the correspondence annexed there- 
to, that the Corporation wished to lay a water-main in a road known as Antop 
Hill Road, for the convenience of residents in the district known as Antop Hill. 
The case states that ‘‘the land in the locality of Antop Hill is for the most part 
private land. belonging to the Government of Bombay, and the road serving the 


locality, known as Antop Hill Road, is also a private road belonging to the Qov- “^ 


ernment and in charge of the Public Works Department. The meaning of the 
expression ‘‘private land belonging to the Government”’ is obscure, but the cor- 
Tespondence suggests that the land forms a residential district in which Govern- 
ment employees (among others) are housed, and counsel were agreed that for 
the purposes of this appeal it might be assumed that it had been acquired by the 
Crown from private owners after the passing of the Municipal Act. 


In these circumstances the Corporation’s hydraulic engineer sought to obtain 
permission from the Provincial Government to lay the required water-main along 


1 040] 1 K. B. 427, 435. 4 [1912] S. C. 1088. 
2 904] 2 K. B. 165 (n), 168. 5 902] 2 K. B. 78. 
3 20 R. 1050. 6 904] 2 K. B. 164. 
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the Antop Hill Road. The Government was willing to consent, but only sub- 
ject to four conditions, two of which the Corporation regarded as objectionable. 
The two conditions to which objection was made were (1) that the Corporation 
should, on twelve months’ notice, remove the water-main and restore the land 
toits original condition, (2) that the Corporation should pay in advance a rental 
of one rupee per annum. Eventually the Commissioner (the second respond- 
ent to this appeal), in purported exercise of his powers under s. 265 and 
222(1), gave notice of his intention to carry out the proposed work. There 
followed the agreement under which the question in issue was submitted to the 
High Court. 

_ The High Court held, following previous decisions of its own, that the prin- 
ciple to be applied for the decision of the question whether or not the Crown 
ia bound by a statute is no different in the case of Indian legislation from 
that which has long been applied in England. The parties concurred in ac- 
cepting this view, and their Lordships regard it as correct. 

The general principle to be applied in considering whether or not the Crown 
is bound by general words in a statute is not in doubt. The maxim of the 
law in early times was that no statute bound the Crown unless the Crown was 
expresaly named therein, ‘‘Roy n’est lie par ascun statute si il ne soit expresse- 
ment nosme.’’” But the rale so laid down is subject to at least one exception. 
The Crown may be bound, as has often been said, ‘‘by necessary implication.’’ 
If, that is to say, it is manifest from the very terms of the statute that it was 
‘the intention of the Legislature that the Crown should be bound, then the re- 
sult is the same as if the Crown had been expressly named. It must then be 
inferred that the Crown, by assenting to the law, agreed to be bound by its 
provisions. 

In the judgment delivered by the learned Chief Justice, in which Rajadh- 
yaksha J. concurred, the principle ‘‘that the Crown is not bound by legislation 
in which it is not named expressly or by necessary implication’’ was in térms 
accepted, but an interpretation was placed upon it which their Lordships are 
unable to approve. After stating the principle in the words just quoted, the 
learned Chief Justice went on to say that if it can be shown that legislation 
“‘eannot operate with reasonable efficiency unless the Crown is bound, 
that would be a sufficient reason for saying that the Crown is bound 
by necessary implication’, and he concluded his judgment by enun- 
ciating the proposition that if the provisions of the Act ‘‘cannot operate efh- 
ciently and smoothly unless the Crown is bound....the Crown must be held 
to be bonnd by necessary implication.’’ Applying the general principle in 
this sense, and in the light of the knowledge which the Court had of existing 
conditions in Bombay, the Chief Justice came to the conclusion that the Cor- 
poration could not be sure of carrying out its statutory duty efficiently unless 
it had the same powers in relation to the Crown as it possessed. in respect of 
the subject. The High Court therefore held that the question put in the spe- 
cial cage must be answered in the affirmative. . 

Even if the High Court were correct in its interpretation of the principle. 
its method of applying it would be open to the objection that regard should have 
been had, not to the conditions which it found to be in existence many years 
after the passing of the Act, but to the state of things which existed, or could 
be shown to have bean within the contemplation of the Legislature, in the year 
1888. It may also be objected that the. view taken by the High Court appears 
to ignore the possibility that the Legislature may have expected that the Crown 
would be prepared to co-operate with the Corporation so far as its own duty 
to safeguard a wider public interest made co-operation possible and politic, 
and may well have thought that, to compel the Crown’s subservience to the 
Corporation beyond that point would be unwise. As was pointed out hy 
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Wils J. in Gorton Local Board v. Prisen Commissioners’, it may be reasonable 
to suppose that the Legislature has no less confidence in a department which 
represents the Crown than in a local authority. 

Apart from these considerations, however, their Lordships are of opinion 
that to interpret the principle in the sense put upon it by the High Court would 
be to whittle it down, and they cannot find any authority which gives support 
to such an interpretation. 

It was contended on behalf of the respondents that whenever a statute is 
_ enacted ‘‘for the public good’’, the Crown, though not expreesly named, must 

ke held to be bound by its provisions, and that as the Act in question was man- 
ifestly intended to secure the public welfare, it must bind the Crown. This 
contention, which did not meet with success in the High Court, was again raised 
befcre their Lordships. The proposition which the respondents thus sought 
to maintain is supported by early authority, and is to be found in Bacon’s 
Abridgement and other text-books, but in their Lordships’ opinion it cannot 
now be regarded as sound except in a strictly limited sense. Every statute 
must be supposed to be ‘‘for the public’ good,’’ at least in intention, and even 
when, as m the present case, it is apparent that one object of the Legislature is 
to promote the welfare and convenience of a large body of the King’s subjects 
by giving extensive powers to a local authority, it cannot be said, consistently 
with the decided cases, that the Crown`is necessarily bound by the enactment. 
In the recent case of Attorney-General v. Hancock®, Wrottealey J. cited 
a series of decisions in which the Crown was held not to be bound although the 
statute in question was clearly for the public benefit, A plain and striking 
example is the case which their Lordships have already cited of Gorton Local 
Board v. Prison Commissioners (supra), where it was held that a by-law, 
made under the Public Health Act, 1875, and clearly designed to safeguard 
the health of the public, did not bind the Crown, and gave the local board no 
control over one of His Majesty’s prisons. In the present cage the High Court 
dispcsed of the submission by a finding that, on the material before them, it 
was not shown to be for the public good that the Crown should be bound by 
the Municipal Act. This is perhaps not a wholly satisfactory way of dealing 
with the respondents’ contention, which was, not that the Court must consider 
whether it is for the public good that the Crown should be bound by a parti- 
cular Act, but that wherever an Act is ‘‘for the public good’’ it must be taken 
to bind the Crown. Their Lordships prefer to say that the apparent purpose 
of the statute ia one element, and may be an important element, to be consider- 
ed when an intention to bind the Crown is alleged. If it can be affirmed that, 
at the time when the statute was passed and received the royal sanction, it was 
apparent from its terms that its beneficent purpose must be wholly frustrated 
unless the Crown were bound, then it may be inferred that the Crown has 
agreed to be bound. Their Lordships will add that when the Court is asked 
to draw this inference, it must always be remembered that, if it be the inten- 
tion of the Legislature that the Crown shall be bound, nothing is easier than 
to Bay 80 in plain words. 

It is necessary to deal here with one further point which was not argued 
before the High Court. While this appeal was under their Lordships’ con- 
sideration, their attention was directed to some weighty observations in two 
Scottish cases which suggested a possible answer to the Crown’s claim to exemp- 
tion. These cbeervations are to be found in Somerville v. The Lord Advocates 
[particularly in the judgment of Lord Kyllachy (at ‘pp. 1064, 1065), and in 
Magistrates of Edinburgh v. The Lord Adwocate*, per Lord Dunedin (then 
Lord President) at pp. 1090, 1091]. It will be sufficient to quote a passage 


904] 2 E. B. 165 (n), 168. 3 R1 
940] 1 K. B. 497, 435. 4 [1018] S.C C. 1085. 
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from the judgment of Lord Dunedin in the latter case, in which he said :— 

“ I may say that I agree personally with the views expressed by Lord Kyllachy in Somerville’s 
case, and I think the outcome of it is this: While I do not doubt that there are certain provisions 
by which the Crown never would be bound unless thet were clearly expressed—such, for instance, 
as the provisions of a taxing statute or certain enactments with penal clauses adjected, as, for 
example, certain provisions of the Motor Car Act, and so on—yet, when you come to a set of 
provisions in a statute having for its object the benefit of the public generally, there is not an 
antecedent unlikelihood that the Crown will consent to be bound, and this, I think, would be so 
in the case of regulations which are meant to apply to all the land in a city, and where the Crown’s 
property is not property held jure coronas, but has been acquired from a subject-supertor for the 
use of one of the public departments.” 

In the present case it appears that the land of the Crown is not held jurc 
coronae but, as has been said, was acquired from private owners, so that the 
dicta of the learned Lord President are directly in point. Their Lordships 
thought it right to require further argument on this aspect of the appeal, but, 
after careful consideration; remain of opinion that the law of England, and 
of India, is what they have stated it to be, -and that no distinction can be drawn 
in-such a case as the present between property held jure coronae and other 
property of the Crown. The view expressed in the Scottish cases has not been 
adopted in England, and does not seem to their Lordships to be in accordance 
with a body of Hnglish authority which, where an ancient doctrine of the com- 
mon law of-Hngland is in question, ought in their Lordships’ opinion to pre- 
vail. 

Their Lordships have accordingly considered the question before them in the 
light of the principle as they have stated it. In so stating it their Lordships be- 
lieve that they have done no more than express in their own words a well-settled 
proposition of law, and they need only refer, in addition to the cases already 
cited, to Hornsey Urban Counoù v. Honnell’ and Cooper v. Hawkim®, 
After full consideration their Lordships can find no reason to say that, by 
necessary implication, the Crown is bound by the relevant sections of the 
Municipal Act. They were preased with the argument that such an inference 
might be drawn from certain express references to the Crown in other parts 
of the Act itself and from the fact that by the Government Building Act, 1899, 
the Legislature had provided for the exemption of government buildings from 
certain municipal laws. The argument was that no express provisions saving 
the rights of the Crown would be necessary if the Crown were already immune. 
This is not an unfamiliar argument, but, as has been said many times, sneh 
provisions may often be inserted in one part of an Act, or in a later general 
Act, ez abundanti cautela, and, so far as the Act of 1899 is concerned, it is 
fallacious to argue that the Legislature which passed it must have had in mind 
the particular sections of the Act of 1888 which are now under review or that 
it was impliedly interpreting those sections. 

For these reasons their Lordships have come to the conclusion that the appeal 
ought to be allowed. The decree of the High Court should be set aside, and 
a decree substituted declaring that the Crown is not bound by ss. 222(1) and 
265 of the City of Bombay Municipal Act, 1888, and ordering that, in accord- 
ance with the agreement between the parties, the defendants (the respondents 
to this appeal) shall bear their costs and pay the plaintiff its costs of the spe- 
cial case. The costs of-this appeal must be paid by the respondents. Their 
Lordships will humbly advise His Majesty accordingly. 


Solicitor for appellant: Solicitor, India Office. 
Solicitors for respondent: Sanderson, Lee & Co. 


1 [1902] 2 K. B. 738. 2 [1904] 2 K. B. 164. 
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Present: Lord Simonds, Lord du Pareq, M. R. Jayakar, Sir Madhavan Nair 
and Sir John Beaumoni. 
KASIVISWANATHAN CHETTIAR v. SOMASUNDARAM CHETTIAR.* 
Hindi law—Adoption—Custom—Natiukotiat Cheti community in Madras Presidency—Adoption 
after death of adoptive parents by father or agnates of adoptive father. 

The plaintiff, as the duly adopted son of the defendant’s elder brother, set up a special 
‘custom amongst the Nattukottai Chetty community, to which the parties belonged, that 
an adoption could be validly made to a person after his death, and even after the death 
of his widow, by the father or other agnates of the adoptive father. The evidence in support 
of this custom consisted of four witnesses and nine instances, two of which alone could be 
said to relate to old adoptions. The making of an adoption after the death of the adoptive 
parents was common to all instances, though the instances of adoption by the grandfather 
were Hmited to only two, which were not ancient. The defendant and other relations of 
the parties acted on the footing that the plaintiff's adoption was valid, and no evidence was 
called to show that such adoptions were looked upon with any disfavour by the community : 

Held, confirming the concurrent findings of the lower Courts, that the custom set up by the 
plaintiff was proved; but that having regard to the scanty nature of the evidence and the 
limited number of instances of a comparatively recent date in support of the custom the 
decision would bind only the parties to the suit and those claiming through them, and that 
it should not be considered a satisfactory precedent if in any future Instances among other 
members of the community fuller evidence regarding the existence or non-existence of the 
alleged custom should be forthcoming. 

` ; Chiman Lal v. Hart Chand,' followed. 
Tue facts are set forth in the judgment. 


P. V. Subba Row and Ralph Parikh, for the appellant. 
S. P. Khambatta K.C. and H. J. Umrigar, for the respondent. 


Sm Mapuavan Nar. This is an appeal from a decree of the High Court of 
Judicature at Madras dated December 10, 1942, which affirmed with a slight 
modification the decree of the Subordinate Judge of Sivaganga dated November 
21, 1940, in O.S. IT of 1989. 

The appeal arises out of a suit instituted by the plaintiff (the first respond- 
ent) for partition and recovery of a half share of the properties in the possession 
of ths first defendant, the appellant before the Board, now dead, who is repre- 
.sented by Lakshmi Achi. The first defendant was the contesting defendant 
and will be referred to hereafter as ‘‘the defendant’’. 

The plaintiff claimed the properties as the duly adopted son of the elder 
brether of the defendant. At the time of the adoption the adoptive parents 
of the plaintiff, that is, the elder brother of the defendant and his wife, were 
dead, and the adoption was brought about by the adoptive grandfathor. It 
appears that it was done with the consent of the defendant also. Under the 
ordinary Hindu law which governs the parties such an adoption would be in- 
valid, as the only person who can make an adoption is the adoptive father, if he 
is alive, and after his death, his widow. But it is claimed that according to the 
special custom prevailing amongst the Nattukettai Chettti community to which 
the parties belong, an adoption can be validly made to a person after his death, 
and even after the death of his widow, by the father or other pangalis (agnates) 
of the adoptive father. ‘It was pleaded in para. 3 of the plaint that ‘‘....after 
the death of the first defendant’s elder brother, the first defendant’s father had 
the plaintiff adopted on the....20th April, 1928, in due form according to the 
caste custom prevalent amongst the Nattukottai Chettis for a long time. The 
first defendant accepted the adoption, had the adoption (ceremony) performed 
along with his father and he has ‘himself written the said adoption 
deed....’’ The defendant denied that there was a special custom aud stated 
that even if the custom alleged should be proved it is not valid under the Hindu 


* Decided, November 7, 1946. Appeal from 1 (1018) LR. 40 L A. 156, 
Madras. 8. c. 15 Bom. L. R. 646. 
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law as the adoption was made after the death of both the adoptive father and 
mother and should not be given effect to. Some other defects comparatively of 
a minor nature were also mentioned by him, put these have not been pressed 
before their Lordships. 

The question for the Board to TET is Shahi the custom set up by the 
plaintiff has been made out by the evidence. 

After full consideration of the evidence the Subordinate Judge found in 
favour of the custom, and his finding has been upheld by the learned Judges of 
the High Court. 

It was argued before the Board that the custom set up by the plaintif? has 
not been sufficiently defined and set out in his pleadings; but it should be noticed 
that the question aroge in the course of a suit for partition and not for declara- 
tion and establishment of a special custom as such, and the plaintiff was ex- 
pected to state succinctly no more than what was necessary to justify his claim 
for a share of the properties, and this he has done in para. 3 of the plaint by 
saying that after the death of the elder brother of the defendant he was adopted 
to him as his son by the adoptive grandfather, according to the custom pre- 
vailing amongst the Nattukottai Chettis. It is clear fram paras. 3 and 4 of the 
written statement that the defendant well understood in reference to the facts 
of the case why the adoption should be held invalid according to the strict rules 
of the Hindu law. Issues 3 and 4 raised in the case relate to the existence and 

` binding nature of the custom, and a perusal of the evidence shows that both 

the parties adduced whatever evidence they had with reference to those issues. 
In the circumstances, it appears to their Lordships that there is no substance 
in the argument that the custom set up has not been sufficiently defined in the 
pleadings and that the defendant has been prejudiced thereby. 

The real question for decision is whether the evidence that has been adduced 
is sufficient to prove the custom. It may be stated at once that the evidence is 
meagre consisting as it does, as noticed by the learned Judges of the High Court, 
‘fof 4 witnesses and 9 instances, two of which alone can be said to relate to old 
adoptions”. ‘It may be added that the defendant’s fourth witness gave two 
more instances. The learned counsel for the appellant points out that out of 
these eleven instances only two are of adoptions made by an adoptive grand- 
father to lis deceased son—the case set up in the plamt—that they aro not 
ancient, and that the others are instances of adoptions made by persons other 
than the grandfather and cannot form evidence in support of the custom plead- 
ed by the plaintiff. It should be noticed in this connection that the making of 
an adoption after the death of the adoptive parents, which is the essential fea- 
ture of the cusom set up by the plaintiff, is common to all instances, though the 
instances of adoption by the grandfather are limited to only two. These no 
doubt are not ancient, but the evidence shows that adoptions after the death of 
the adoptive parents have been made by the father or the other pangalis of the 
deceased adoptive father. These other instances, together with the two ins- 
tances, particularly illustrative of the plaintiff’s case, form evidence of the 
custom regarded as a whole, i.e. adoption when the adoptive parents are dead 
by the adoptive grandfather or other pangalis, and would thus support the 
cage set up in the plaint. In this case it is of great significance that there is 
ample evidence to show that the appellant himself and the other relationa of 
the parties have acted on the footing that the plaintiff’s adoption is valid. No 
evidence has been called to show that such adoptions are looked upon with any 
disfavour by the community; nor can it be said, however secular the motives 
for adoption may be, that the religious element is absent, as the adoptions are 
also intended to secure the performance of various religious rites. 

Oonsidering the evidence as a whole, their Lordships are not prepared to set 
aside the concurrent findings of the Courts in India that the custom of adoption 
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set up by the plaintiff has been proved. However, having regard to the seanty 
nature of the evidence and the limited number of instances of a comparatively re- 
cent date in support of the custom, their Lordships would add, following the 
precedent established by the decision of the Board in Ohiman Lal v. Hari 
Chand,' that this decision would bind only the parties to the suit and those 
claiming through them, and that it should not be considered a satisfactory pre- 
cedent if in any future instances ariong other members of the community fuller 
evidence regarding the existence or non-existence of the alleged custom should 
be forthcoming. 

For the foregeing reasons their Lardships would humbly advise His Majesty 
that the appeal should be dismissed. The appellant must pay the costs of the 
plaintiff (the first respondent). 


Solicitors for-appellant: Lambert & White. 
Solicitors for respondent: Douglas Grant & Dold. 


FEDERAL COURT. 


Before Str Patriok Spens, Ki., Chief Justice, Mr. Justice Zafrulla Khan, and Mr. Justice Kania. 
PARKASH KAUR v. UDHAM KAUR.* 
Government of India Act, 1985 (26 Geo. V, c. 2), List. LI, entry 21, Lint LI, entry 7—Agriculteral 
land, meaning of-—Morigage money received by morigagee of usufructuary morigage of agricultural 
land-——Hindu Women's Rights to Property Act (XVIII of 1037)}—Applcability— Widowed 
daughter-in-law, rights of. ` 
The expression “ agricultural land,” used in List. II, entry 31 and List IXI, entry 7, of 
the Government of India Act, 1985, includes rights in and over agricultural land, e.g. the 
right of a mortgagee in possession entitled to receive the rents and profits of the mortgaged 
property till the mortgage money is repaid. 
Hence, the Hindu Women’s Rights to Property Act, 1987, does not extend to moneys 
realised by a mortgagee on a usufructuary mortgage of agricultural land, and, therefore, 
a predeceased son’s widow has no right to claim a share in such mortgage money in the 
hands of the widow of the mortgagee. 
THe facts appear sufficiently from the judgment. 


B. Banerji, instructed by Naunst Lal, for the appellant. 
BRaghbir Singh, with Deva Singh Randhawa, instructed by 8. K. Achanar, 
for respondent No. 1. 


ZAFRULLA Kman J. One Harnam Singh, who was in possession of a certain 
area of agricultural land in the Punjab, as a mortgagee, died leaving him 
surviving a widow and a pre-deceased son’s widow. After his death the mortgage 
was redeemed, the entire amount of the mortgage money being paid to the widow. 
The pre-deceased son’s widow thereafter instituted a suit to recover one half 
share of the mortgage money from the widow, or in the alternative from the 
legal representatives of the mortgagor, basing her claim on s. 3 of the lindu 
Women’s Rights to Property Act, 1987. On a reference to this Court in In re 
The Hindu Women’s Rights to Property Aot! the Court delivered the opinion 
that the Act did not operate to regulate succession to agricultural land in the 
Governors’ Provinces. The question that arose for decision in this case was 
whether the mortgagee rights held by Harnam. Singh were or were not agricul- 
tural land. A division bench of the Lahore High Court, before whom the case 
eventually came on Letters Patent Appeal, answered the question in the affirma- 
tive and dismissed the suit, but gave a certificate under s. 205(1) of the Consti- 
tution Act. The plaintiff has now come up on appeal before us. 


1 (1918) L. R. 40 L A. 156, Lahore. 
8. 0. 15 Bom. L. R. 648 2 [lol] F.C. R. 12. 
* Deøæided, December 11, ae ` Appeal from 
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Entry 7 of List LIT of the seventh schedule to the Constitution Act (Con- 
current Legislative List) comprises wills, intestacy, and succession, save 48 
regards agricultural land. The devolution of agricultural land is thus a purely 
ae subject by virtue of Entry 21 of List I (Provincial List) which runs 
as follows :— 

“ Land, that is to say, rights in or over land, land tenures, including the relation of landlord 
and tenant, and the collection of rents; transfer, altenation and‘ devolution of agricultural 
`The expression ‘‘agricultural land’’ is not defined in the Constitution Act, but 
in our judgment the language employed in this Entry leaves no room for doubt 
that agricultural land must be deemed to include rights i in or over agricultural 
land. Any other construction would give rise to serious anomalies. 

Faced with this diffculty counsel for the appellant was forced to contend that 
the agricultural land covered by the mortgage was held by Harnam Singh only 
as security for the mortgage money, the advance of which by him to the mort- ° 
gagor constituted a debt distinct and severable from the security. It was argu- 
ed that the plaintiff was only seeking to recover her share of the debt due to 
Harnam Singh the whole of which had been repaid to the widow and which was 
property (other than agricultural land) left by Harnam Singh within the 
meaning of s. 8 of the Hindu Women’s Rights to Property Act and that she was 
not concerned with the security for the debt. This contention is based upon 
a misconception of the nature of the kind of mortgage held by Harnam Singh. 
He had, no doubt, advanced a sum of money to the mortgagor, but all that he 
had obtained in return was possession of a certain area of agricultural land and 
the right to maintain that posession, to receive the rents and profits arising 
from the land and to exercise over and in respect of it all the other rights of 
user that the mortgagor was entitled to exercise till such time as the amount of 
the mortgage money was repaid to him. In thé judgments of the Courts below 
the transaction is described as a usufructuary mortgage. It is not contended, 
however, that its nature is otherwise than as described above. Under the law 
regulating such mortgages in the Punjab Harnam Singh had no right to insti- 
tute a suit to recover the amount of the loan or to enforce the mortgage by 
bringing the mortgaged property to sale. 

Our attention was drawn to Imperial Bank of India v. Bengal National 
Bank', where their Lordshipa of thea Privy Council held that a debt 
secured upon immoveable property may be transferred apart from the security. 
The kind of debt and security that their Lordships were called upon to deal with 
in that case were very different from the kind of mortgage that is the subject- 
matter of controversy before us. That was a case of an ordinary loan secured 
upon immoveable property where the creditor would have been entitled, in the 
words of their Lordships, ‘‘to take a judgment for the debt without having re- 
course to his security’’. In the present case Harnam Singh had no right to re- 
cover the amount of the mortgage money by suit at all. His interest at the 
time of his death was only that of a mortgagee in possession entitled to receive 
the rents and profits of the property till the mortgage money was repaid and 
was in-our judgment a right in or over agricultural land comprised within 
Entry 21 of List I. 

We agree with the learned Judges of the High Court in holding that the pro- 
perty in dispute is agricultural land within the meaning of Entry 21 of List IZ 
and that succession to it is not regulated by the Hindu Women’s Rights to Pro- 
perty Act. The suit was rightly dismissed by the High Court. 

Tho appeal is dismissed with costs. 


~~ i 


. 1 (1981) L. R. 58 L A. 838, s. c. 88 Bom. L. R. 1838. 
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Before Str Patrick Spens, Kt., Chief Justice, Mr. Justice Zafrulla Khan and Mr. Justice Kania. 
H. H. B. GILL v. EMPEROR: ANIL LAHIRI v. EMPEROR.” 


Government of Indla Act, 1935 (26 Geo. V, c. 2), See. 37 1)—Indian Penal Code (Act XLV of 
1860), Secs. 120B, 160, 420—Criminal Procedure Code (Act V of 1898), Secs. 197, 288—Public 
seroani—Institution of criminal proceedings against under ss. 120B, 161—Consent of Governor- 
General whether necessary—Charges against accused framed under ss. 120B, 161—Whether 
Magistrate cam record conviction under ss. 120B, 165—Consent of Governor-General obtained 
under 3. 197, Criminal Procedure Code, for instituting proceedings under ss. 161, 120B, 420— 
Charges framed under ss. 161, 120B—Wahsether sanction rendered nugatory 

The consent of the Governor General under s. 970(2) of the Government of India Act. 
1935, is not required for the institution of criminal proceedings against a public servant 
in respect of an offence under s. 120B read with s. 161 of the Indian Penal Code, 1860., as an 
agreement by a public servant to receive ilegal gratification and the receipt of such grati- 
fication by him cannot be said to be acts done or purporting to be done in the execution of 
his duty. 

` Tdewtenant Hector Thomas Huntley v. King Emperor’, followed. 

Where the institution of proceedings against a public servant, for offences under ss. 161 
and 190B read with s. 420 of the Indian Penal Code, is consented to by the Governor 
General under s. 270(1) of the Government of India Act, 1985, no further or fresh consent 
af the Governor General ts necessitated where the case is remanded by the High Court for 
retrial on freah charges under ss. 120 B/161 of the Code. 

The mere fact that at the stage of framing charges against the accused the Magistrate 
comes to the conclusion that on the basis of the evidence recorded, charges ought to be framed. 
under s. 161 and s. 120B read with s. 161 of the Indian Penal Code, instead of under s. 161 
and s, 120B read with s. 420 of the Indian Penal Code, does not render the sanction already 
granted under s. 197 of the Criminal Procedure Code, 1898, nugatory and invalidate the 
Magistrate’s action in taking cognizance of the offences set out in the sanction. 

Under s. 288 of the Criminal Procedure Code a Magistrate is legally competent to record 
a conviction under ss. 120B/165 of the Indian Penal Code, when the charge is in respect 
of'an offence under s. 120B read with s. 161 of the Code. 


THe facts are stated in the judgment. 


N. Barwell, with Tarachand Matkur, instructed by Ganpat Rai, for the appel- 
lant Gill. 

B.. Banerfi, instructed by Ganpat Rat, fot the appellant Labiri. 

A. K. Bast, with N. K. Sen, instructed by P. K. Bose, for the respondent. 


ZAFRULLA KHAN J. This case has had a chequered history. 

The facts, so far as they are material at this stage, are these. The appellant 
Gill is an Army Officer and was between March 1941 and July 1942 Deputy 
Asistant Director of Contracts and Deputy Controller of Purchase at Calcutta, 
and in that capacity was responsible for the issue and acceptance of tenders for 
purchase of materials on behalf of certain Departments of Government. The 
appellant Lahiri was a contractor for the supply of such materials, 

On February 25, 1948, a complaint was filed by a Deputy Superintendent 
of Police in the Court of the Chief Presidency Magistrate, Calcutta, alleging 
that between March 1941 and July 1942, Gill and Lahiri were parties to a cri- 
minal conspiracy to cheat the Government of ‘India by dishonestly or fraudul- 
ently inducing its officers to pay larger sums of money than would otherwise 
have become due to Lahiri in respect of contracts for the supply of materials 
placed with Lahiri’s firm by Gill on behalf of Government, and that in purshance 
of this conspiracy Lahiri had on various occasions made payments to Gill. The 
complaint was accompanied by the consent of the Governor-General acting in 
his discretion under s. 270(1) of the Constitution Act to the institution of eri- 
minal proceedings against Gill for offences punishable under s. 161 and a. 120B 
read with s. 420 of the Indian Penal Code. There was also exhibited the sanc- 
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tion of ihe Governor-General in Council under s. 197 of the Code of Criminal 
Procedure to the prosecution of Gill for the same offences. The consent of the 
Chief Presidency Magistrate under s. 196A(2) of the Code of Criminal Proce- 
dure to the initiation of the proceedings was also filed. 

On May 4, 1948, the Chief Presidency Magistrate framed a charge against 
Gill and Lahiri under s. 120B read with s. 420 of the Indian Penal Code and a 
charge against Gill under s. 161 of the Indian Penal Code in respect of one par- 
ticular payment of Rs. 500 and a charge against Lahiri under s. 109 read with 
s. 161 of the Indian Penal Code in respect of the same amount of Ra. 500. 

The object of the criminal conspiracy which was the subject-matter of the 
first charge was ‘‘to cheat the Govrnment of India in the Department of Supply 
by dishonestly or fraudulently inducing its Financial Officers to pay larger 
sums of money than due (in respect of specified contracts) by means of false 
representation regarding... .the rates quoted (by Lahiri’s firm) and character 
and capacity of supply made by them in preference to those of other firms.’’ 

On the conclusion of the trial the learned Magistrate found that a conspiracy 
to cheat Government was not established. With reference to the charges under 
gs. 161 and 161/109 he found that though the payment of the amount set out 
in the charge was admitted by Gill, there was something to be said for the ex- 
planation that he had offered as to the consideration for which the payment had 
been made to him. On these findings he acquitted both accused on all the 
charges. 

Against the acquittals the Crown carried an appeal to the High Court at Cal-- 
cutta which was decided on December 8, 1944. The learned Judges of the 
High Court agreed with the learned Magistrate that the evidence led in sup- 
port of. the conspiracy charge did not-establish that charge, but held that the 
, proper charge should have been one of conspiracy to give and receive bribes. 
They, therefore, set aside the order of acquittal and remanded the case to the 
Chief Presidency Magistrate for trial ‘‘on an amended charge of conspiracy io 
give and receive bribes and also on the charges under ss. 161 and 161/109 of the 
Indian Penal Code as previously framed.’’ 

The case then went back to the Chief Presidency Magistrate who on June 22, 
1945, charged Gill and Lahiri under s. 120B read with s. 161 of the Indian 
Pennl -Code with being parties to a criminal conspiracy betweén March 1941 
and July 1942 with the object of Lahiri giving and Gill accepting’ gratifications 
other than legal remuneration in the matter of Lahiri’s contracts as specified, 
and also framed separate charges against Gill and Lahiri under ss. 161 and 161/ 
109 of the Indian Penal Code respectively with respect to the payment of 
Rs. 500. The trial proceeded on these charges. In the end the learned Magis- 
trate found that all the payments alleged to have been made by Lahiri to Gill 
were proved. He disbelieved Gill’s explanation with regard to the pay- 
ment of Rs. 500. He did not think, however, that the evidence warranted ihe- 
definite conclusion ‘‘that there was anything improper done in the sense that 
Government incurred any loss or that Lahiri obtained any contract which he- 
ought not te have obtained.’’ He felt that in that view he would not be justi- 
fied in convicting the accused under ss. 161 and 120B/161 and considered it 
“safer” to convict Gill of an offence under s. 165 and Lahiri of one under 
ss. 165, 109 of the Indian Penal Code (presumably in respect of the payment of 
Re. 500 though this is left in some doubt in his judgment) and both Gill and 
Lahiri of the offence of criminal conspiracy under s. 120B read with s. 165 of 
the Code. He sentenced each of them to simple imprisonment for three months. 
and a fine of Rs. 210 under as. 165 and 165/109 and passed no separate sen- 
tence under ss. 120B/165. His order is dated August 13, 1945. 

On appeal to the Calcutta High Court the learned Judges gave the appellants 
the benefit of doubt with regard to the consideration for the payment of Rs. 500 
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and set aside the convictions under ss. 165 and 165/109. They also gave them 
the benefit of doubt with regard to one particular item out of the remaining pay- 
ment, but held that the rest of the payments were established and that they 
were without consideration. They consequently upheld the convictions under 
s. 120B read with s. 165 and maintained the sentence of imprisonment passed 
upon each of the appellants but remitted the fines. Their Judgment was pro- 
nounced on April 12, 1946. 

Before the High Court objection was taken on behalf of Gill that his trial was 
bad for the reason that the consent of the Governor-General under s. 270(1) of 
the Constitution Act to the institution of proceedings against him under s. 120B 
read with s. 161 had not been given. The High Court repelled the contention 
holding that the matter was concluded by the judgment of this Court in Lienten- 
ant Hector Thomas Huntley v. King Emperor. 

‘ Section 205(1) of the Constitution Act enjoins upon every High Court the 
- duty to consider in every case whether or not any substantial question of law as 
to the interpretation of the Constitution Act or any Order in Council made there- 
under is involved and of its own motion to give or to withhold a certificate accord- 
jngly. The judgment of the High Court in this case is silent as to any such ques- 
tion being involved. It was stated before us that Gill’s legal advisers construed 
the absence of any such reference in the judgment of the High Court as a with- 
holding of the certificate. If the learned Judges of the High Court were of 
the opinion that the constitutional question argued before them was clearly 
covered by a judgment of this Court, they might well have taken the view that 
the question was no longer a substantial one within the meaning of s. 205(1) 
and that consequently no certificate should be given. Gill was, therefore, ad- 
vised to move His Majesty in Council for special leave to appeal against the 
order of the High Court. This motion was made on July 18; but the Judicial 
Committee declined to entertain the motion on the ground that the High Court 
should have been asked to consider the question whether a substantial question 
of law as to the interpretation of the Constitution Act was or was not involved 
in the case. As a consequence, an application was made to the High Court 
on’ Angust 12 for the grant of a certificate under s. 205. On August 22, the 
learned Judges of the High Court made the following order :— 

“A certificate under section 205 (1) of the Government of India Act, 1935, is appHed for 
and granted.” , 
An application for a copy of this order was made on August 26 and the copy 
was supplied on September 4 

Armed with the certificate Gill and Lahiri lodged their appeals in this Court; 
the former on October 1, and the latter on October 7, (October 2 to $: being 
Court holidays). 

On the face of them the appeals when lodged were barred by time iade the 
relevant Rules of this Court and the appellants, therefore, filed an application 
praying that the period of limitation may be extended under s. 5 of the Indian 
Limitation Act. At the hearing counsel for the Crown intimated that he did 
not desire to press the question of limitation. Having regard to the course of 
events set out above we were satisfied that the appellants had sufficient cause 
for not preferring their appeals within the prescribed time. We accordingly 
admitted the appeals. 

The only constitutional question raised before us was that Gill’s trial on the 
charge framed against him under ss. 120B/161 on June 22, 1945, was bad for 
want of the consent of the Governor-General under s. 270(1) of the Constitu- 
tion Act. We are unable to accede to this contention. In our judgment the 
consent of the Governor-General, dated January 28, 1943, to the institution of 
eriminal proceedings against Gill ‘‘for having committed during the years 1941 
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' and 1942 offences punishable under s. 161 and s. 120B read with s. 420 of the 
Indian Penal Code” was a sufficient compliance with the requirements of s. 
270(1) of the Constitution Act for the purposes of this case and no further 
or fresh consent was necessitated by the order of the High Court of December 
8, 1944, whereby the case was remanded for retrial on fresh charges. It makes no 
difference that the Magistrate framed a fresh charge in pursuance of the direc- 
tion of the High Court. The institution of the proceedings having been con- 
sented to by the Governor-General under s. 270(1) of the Constitution Act, the 
subsequent course of the proceedings would be governed by the relevant pro- 
visions of the Code of Criminal Procedure. The objection in respect of the 
amended charge is also effectively met by the reason relied upon by the High 
Court for overruling it, namely, that no consent under s, 270(1) is required 
for the institution of proceedings in respect of an offence under s. 120B read 
with s. 161 inasmuch as an agreement by a public servant to receive illegal 
gratification and the receipt of such gratification by him cannot be said to be 
acts done or purporting to be done in the execution of duty. [See Huntley’s 
case. | 

Two other questions were argued before us with our leave. It was urged 
that Gill’s trial was vitiated by want of sanction under s. 197 of the Code of 
Criminal Procedure in respect of an offence under sa. 120B/161 of the Indian 
Penal Code. Here too, the contention was that inasmuch as the sanction of 
the Governor-General under that section was confined to the prosecution of 
Gill ‘‘for having committed during the years 1941 and 1942 offences punish- 
able under 8. 161 and s. 120B read with s. 420 of the Indian Penal Code’’, it 
was not adequate to cover a charge under s. 120B read with section 161. 

Section 197 lays down that ‘‘when any public servant....is accused of auy 
offence alleged to have been committed by him while acting or purporting to 
Act in the discharge of his official duty, no Court shall take cognizance of such 
offence except with the previous sanction of’’ the prescribed authority. 

It was urged on behalf of the Crown that no sanction under this section was 
required as the offence charged against Gill under ss. 120B/161 was not com- 
mitted by him while acting or purporting to act in the discharge of his oficial 
duty. We consider it unnecessary to enten upon a discussion and determina- 
tion of that question, as in our judgment the sanction of the Governor-General 
in Council, dated February 3, 1948, enabled the learned Chief Presidency 
Magistrate to take cognizance of the offences set out in the sanction, and cognit- 
ance having properly bean taken, the subsequent course of the proceedings 
would be regulated by the relevant provisions of the Code of Criminal Proce- 
dure. The mere fact that at the stage of framing charges against the accused 
the Magistrate came to the conclusion that on the basis of the evidence recorded, 
charges ought to be framed under s. 161 and s. 120B read with s. 161 instead 
of under s. 161 and s. 120B read with s. 420, would not render the sanction 
already granted nugatory and invalidate the Magistrate’s action in taking 
cognizance of the offences set out in the sanction. It is again immaterial that 
fresh charges were framed in pursuance of the direction of the High Court. 
We consider therefore that the trial of Gill on the charge under es. 120B/161 
was not rendered illegal for want of sanction under s. 197 of the Code of Cri- 
minal Procedure. 

Next it was argued that the learned Magistrate was not legally competent to - 
record a conviction under sa. 120B/165 when the charge was in respect of an 
olfence under s. 120B read with s. 161. We do not think this contention 
has any force. The charge under ss. 120B/161 was one of conspiracy to give 
and receive illgal gratifications with the motive that favour shall be shown to 
the person giving the illegal gratifications in respect of business in which he 
was concerned and which was about to be transacted by the person receiving 
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the illegal yratifications in his capacity as a public servant. To establish this 
charge it was necessary to prove (1) that Lahiri and Gill had entered into 
an agreement in pursuance of which payments were to be made and were in 
fact mado by Lahiri to Gill, (2) that these payments were without lawful con- 
sideration, (3) that Gill received the payments knowing that Lahiri was con- 
cerned in business which Gill was transacting or was about to transact in his 
capacity as a public servant, and (4) that the motive for the payments was that _ 
Gill should show favour to Lahiri in transacting the business. If the first 
three elements were proved but the motive was not proved, an offence under 
ss. 120B/161 would not be brought home to the accused, but they would never- 
theless be guilty: of an offence under ss. 120B/165. The evidence did not satiafy 
the learned Magistrate that favour was actually shown. This did not mean 
that the illegal gratification was not given and received with the motive that 
favonr should be shown; but the learned Magistrate thought that it would 
not be safe on his finding to convict the appellants of an offence under as. 120B/ - 
161. As, however, it was proved to his satisfaction that in pursuance of an 
agreement entered into between them payments were to be made and had been 
made by Lahiri to Gill and that Gill had received the amounts without lawful 
consideration knowing that Lahiri was concerned in business which Gill was 
transacting or was about to transact in his capacity as a public servant, he pro- 
ceeded to convict them of offences under ss. 120B/165. In our judgment he 
was justified by the provisions of s. 238 of the Code of Criminal Procedure in 
. adopting this course. 
No other question was raised before us. 
The appeals are diamissed. The appellants will now surrender to their bails 
and serve out their sentences. 


FULL BENCH—APPELLATE CIVIL. 


Before Sir Leonard Stone, Kt., Chief Justice, Mr. Justice Macklin and Mr. Justice Lokur. 
DAULATRAO MALOJTRAO v. PROVINCE OF BOMBAY.” 


Saranjom tenwre—Incidents of —Saranjam rules, operation of —A doerse possession of saranyam land— 
Levy by Government of full assessment on saranjam lands lost to saranjomdar by adorrse poss- 
ession—Whether such lands become khalsa lands—Bombay Revenue Jurisdiction Act (X of 
1876), Soc. 12. 

The whole structure of saranjam tenure ts founded in the sovereign right, which can only 
change by conquest or by treaty. So founded, jagirs and saranjams, with the feudal inci- 
dents connected with them, are granted or withbeld at the will and pleasure of the sovereign 
power, and, if granted, the fixity of tenure is always subject to interruption and revocation 
by resumption, be it temporary or absolute in character. No incident normally applicable 
to private rights between subject and subject can fetter or disturb the sovereign will, Hence, 
adverse pogsession by a private person for however long duration is nugatory before a psra- 
mount resumption or re-grant. 

The saranjam rules made by Government are rules of convenience only. They do not 

- exhaust the general power of Government or prevent Government from msking a decision 
or determination referable to a particular saranjam without altering the rules with regard to 
all of them. 

In or about the year 1842 the then saranjamdar of Gajendragad estate gave away land 
measuring 60 acres of saranjam lands to an ancestor of defendant No. 2, who was to enjoy 
its rents and profits in return for rendering kulkarni services to the estate. In course of 
time the estate came to be divided among the three branches of the original saranjamdar’s 
family, which division was recognised by Government at a later date. In 1920, defendant 
No. 2 sold the land to defendant No.3. The portion of the estate, which comprised the 00 acres 
of land, fell to the share of the plaintiff, who complained to Government about the allena- 
thon. In 1892, Government directed that “full assessment should be levied and the assess- 
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ment so recovered should be credited to Government.” This was followed in 1986 by 
another resolution, which stated: “ The recognition of the above said shares and their entry 
in the revenue records as separate shares shall not be deemed to amount to a recognition 
of the estate of Gajendragad us in any manner pertible or alienable and shall not in any 
way affect the right of Government to treat the sald estate as an entire impartible or 
inalienable saranjam estate.” The dispute between the plaintiff and defendant No. 3 
was settled by Government by a resolution dated October 20, 1987, which directed: ‘The 
lands which have gone into the possession of one who is a total stranger to the saranjamdar’s 
family and who does not do any service to the family should be resumed but the resumption 
should be by the levy of full assessment which should be credited to Government and not 
to the saranjamdar, as the lands have been lost to the saranjamdar’s family for a long time 
and there is no obligation on Government to pay the assessment to the saranjamdaer. ™ 
The plaintiff having made a claim to the 60 acres of land, Government made a reference 
to the High Court, under s. 12 of the Bombey Revenue Jurisdiction Act, 1876 :— 

Held, (1) that the saranjam tenure in the 60 acres of land had not been destroyed by the 
adverse possession of defendant No. 2 and his predecessors-in-title ; 

(2) that the Government Resolution of 1986 did not change the nature of the tenure of 
the 60 acres already existing ; 

(8) that as a result of the resolution of 1987 the 60 acres were resumed by Government 
by the levy of full assesament payable to Government, and thereby they ceased to be part 
of the saranjam lands and became khalsa lands. 

THis was a reference made by the Government of Bombay in pursuance of 
a recommendation made by the High Court of Bombay (see 47 Bom. L. R. 214). 


The question for decision was, whether the right of Government to resume 
saranjam lands on the death of each successive grantee or at pleasure was 
extinguished by prescription or otherwise. 

The suit lands, bearing old 8. No. 83 but known by Revision S. Nos. 121/1, 
122, 123 and 124, having an area of about 60 acres, were situated in the village 
of Kodaganur, which is one of the 27 villages comprising the saranjam called 
the Gajendragad estate. The whole estate was formerly registered in Govern- 
ment records in the name of the senior branch of the family of Daulatrao 
(plaintiff). Prior to 1842, the suit land was granted in inam by a member 
of the senior branch to an ancestor of defendant No. 2 for kulkarniki service. 
The particulars of the grant, viz. the names of the grantor and grantee were 
not known. In the year 1867, as a result of litigation in the family, the estate 
was informally divided between the three branches of the family. In that divi- 
siou, the village of Kodaganur fell to the share of Malojirao Daulatrao Ghor- 
pade, the father of the plaintiff. The history of that litigation would be found 
in the case of Bhujangrao v. Maloprao (5 B. H. C. R. 161). The partition 
was recognised by Government in their resolution of the Revenne Department 
No. 2735, dated April 26, 1882, and it was directed that the shares allotted to 
the two younger brothers should be regarded as their private property in vir- 
tue of the High Court decree and that the saranjam estate should be restricted 
to the portion awarded by the High Court to Bhujangrao as the head of the 
family. 

In the year 1891 the question of settlement of the nature and tenure of the 
Gajendragad jahagir cropped up for the first time. By their resolution in 
the Political Department No. 1769, dated March 17, 1891, Government passed 
the following order without reference to the informal division of the estate 
between the three branches of the family :— - 

“ It appears to Government that the whole Gajendragad estate is a saranjam continuable 
as hereditary in the fullest sense of the word as interpreted by the Court of Directors in paragraph 
9 of their Despatch No. 27, dated December 12, 1855. It is continuable to all male legitimate 
descendants of the holder at the time of the British conquest and should Government ever sanction 
en adoption the terms of section would be those applicable to saranjamdars, The property 
should be dealt with like other saranjams in the Political Department. Inthe event ofthe saranjam 
or any part of the original saranjam being inoluded in the scheme for the revision of the 
Hyderabad Bombay Frontier, the reversionary interest would have to be calculated, and the 
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a of e sachaid aloud ba Marii i recognised by Government. The family of the 
sranjamdar ‘should be made acquainted with this decision ”. 

In accordance with the order the name of Daulatrao Bhujangrao, the senior 
member, was entered in the saranjam list for all the 27 villages (including Ko- 
daganur) as the sole saranjamdar and continued as such till his death in May 
1981. 

Tu 1896 the plaintiff’s father Malojirao died and thereafter the plaintiff as- 
sumed ‘occupation of that portion of the estate which had been allotted to his 
father without any formal sanction of Government. The suit land continued 
in the name of Daulatrao Bhujangrao the main saranjamdar. In 1927 the 
plaintiff and his coygin Bhujangrao Yashvantrao applied to the revenue auth- 
orities for the introduction of survey settlement in the villages in their posses- 

_ gion and for recognition and separate entry of their share in the estate in the 
saranjam list. Government, by their resolution in the Political Department 
No. 5876 dated March 19, 1928, ordered that ‘‘Daulatrao Malojirao Ghorpade 
and Bhujangrao Yeshvantrao Ghorpade vannot be regarded as holders of any 
separate saranjam estate. The lands in their possession form part of the 


Gajendragad saranjam which is held by Sardar Daulatrao Bhujangrao Ghor-—. ,° 


pade....’’ Up to that time (ie. from 1842 to 1928) the suit land had remgin- ~ :: 


- ed in possession and enjoyment of the kulkarni family of defendant No. 2. 
In 1929 the lands in the suit were sold by defendant No. 2 to defendant No. 3, 
a stranger to the kulkarni family for Ra. 8,000. 

“ After the death of Daulatrao Bhujangrao in 1981 his son Bhujangray H 
applied that the whole of the saranjam should be resumed and regranted to 
him making suitable provision for the proper maintenance of the junior mem- 
.bers in accordance with r. 5 of the saranjam rules, 1898. The application was 
opposed by other members of the family including Bhujangrao Yashvantrao 

- who prayed that he and Daulatrao Malojirao should be declared to be independ- 
ènt saranjamdars in regard to the villages in their possession, or in the alter- 
native the villages in their possession should be treated as their private pro- 
perty. Government directed, in their Resolution in the Political Department 
No. 8969, dated June 7, 1982, that the saranjam should be formally resumed 
and regranted to Bhujangrao Daulatrao, the eldest son of the deceased saran- 
jamdar, and it was further ordered that the shares held by the junior branches 

-‘‘as potgi holders should be continued to them as at present’’. Against the 

* decision the plaintiff and Bhujangrao Yashvantrao filed civil suit No. 28 of ` 

-1934. Thereafter, as a result of the negotiation between Government and the 


. Plaintiff’s representative Government decided to recognise the junior branches - 
of the family as de facto saranjamdars of the portion of the estate in their- 
pdssession provided the plaintiff withdrew the suit. The suit having been with- ` 


drawn Government declared by their Resolution in the Political and Reforms 
Department No. 8969, dated February 25, 1986, as follows :— 
“J. After careful consideration the Governor in Council is pleased to confirm the deolaion 


in Government Resolution Political Department No. 1760, dated March 17, 1891, and to declare - 


that the whole of the Gajendragad estate shall be continuable as an inalenable and tmpartible 


saranjam on the conditions stated in the said Resolution. Having regard however to the manner ` 


in which different portions of the estate have been held by different branches of the family, 
the Governor in Counoll, in modification of the orders contained in Government Resolution 
No. 8969 dated June 7, 1982, is pleased to direct that the portion of the said estate held by Sardar 
Bhujangreo Daulatrao Ghorpade, Daulatrao Malojirao Ghorpade and Bhujangarao Yashvantrao 


respectively, shall henceforth be entered in the revenue records as de facto shares in 


Ghorpade 

the said estate held by the said persons as representatives respectively of the three branches 
of the Ghorpade family. Each of the said de facto shares shall be continuable hereditarily as 
uch as if tt were a separate mranjam estate tn accordance with the rules made for the conti- 


nuance of the saranjam by the Governor in Council in exercise of the powers referred to In the ` 


rules framed under the Bombay Rent Free Estates Act, 1852 and s. 2{3) of the Bombay Sum- 


mary Settlement Act (VII of 1868) and such special orders as the Governor in Council may , 


: y 
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make in regard to the Gajendragad estate as a whole or in regard to the sali share. The 
recognition of the aforesaid shares and their entry in the revenue records as separate shares shall 
pot be deemed to amount to a recognition of the estate of Gajendraged asin any manner partible 
or alienable and shall not in any way affect the right of Government to treat the said estate as an 
entire. impartible and inalienable Saranjam estate. 

The Governor in Counail farther directs that the aforesaid shares shall in no case be capable 
-o€ sub-division and shali not in any way be alienated or encumbered except in accordance with 
the rules and orders referred to above. The three shares referred to above shall be continuable 
hereditarily to the three holders named above and to such of their respective heirs as shall be 
male legitimate descendants of the holders of the Gajendragad estate at the time of the British 
conquest in accordance with the orders issued in paragraph 9 of the Despatch of the Court of 
Directors No. 27, dated December 12, 1855, and in Government Resolution (Political Department) 
No. 1709, dated March 17, 1891. The holder of each of three shares shall have the right to be 
consulted in the appointment of any village officer in any village comprised in his respective share, 
but he shall have no right to interfere with the management of the shares of the other holders.” 
‘The whole of the Gajendragad estate was thus divided into three separate 
shares held respectively by the three named persons, and pursuant to this order 
entries were made in the revenue records and the 60 acres comprising the suit 
lands were entered in the name of the plaintiff. 


‘The alienation of the suit land by defendant No. 2 in favour of defend- 
ant No. 8 came to the notice of the main saranjamdar Sardar Bhujangrao Dau- 
latrao Ghorpade in 1933. He therefore applied to the Collector for resump- 
tion and restoration of the land to him. Thereupon the plaintiff, who was re- 
cognised by the resolution of 1986 as a saranjamdar of 1/3 of the Gajendragad 
estate and to whose share the village of Kodaganur had gone, applied to the 
Collector that the land in dispute should be resumed and restored to him m 
preference to Sardar Bhujangarao, the main saranjamdar. At or about the 
same time one Laxuman Rukmangad, the officiating kulkarni of the village of 
Kodayanur, applied to the Collector that the land should be resumed and re- 
stored to him as it had been originally assigned for kulkarniki service and 
alienated to a stranger recently. There were several other similar alienations 
of lands belonging to the estate which were standing for more than 60 years 
with the alienees. Government, to whom the matter was referred by the 
Commissioner, Southern Division, passed the following order in their resolution 
in the Political and Reforms Department, No. 8969/2951, dated October 26, 
1987 -— 

“ Government agree with the view of the Remembrancer of Legal Affairs that the Saranjam 
lands which were alienated to an outsider and which have been in his possession for more than 
60 years cannot be claimed by the seranjamdar. The lands which have gone in the possession 
of one who is a total stranger to the saranjamdar’s famfly and who does not do any service to 
, the family should be resumed but the resumption should be by the levy of full assessment which 

should be credited to Government and not to the saranjamdar’s family for a long time and there 
is no obligation on Government to pay the assessment to the Saranjamdar.” 

Dissatisfied with these orders the plaintiff filed a suit against Government 
and others for a declaration that as a de facto saranjamdar of a share in the 
Gajendragad saranjam he was the ownér of the suit lands and for possession, 
and in the alternative, for a declaration that the suit lands ware liable for con- 
tribution towards the remuneration of the officiating kulkarni of Kodaganur 
and liable to pay judi of Ra. 15 a year to the plaintiff. 

The trial Judge rejected Government contention on the question of the 
Court’s jurisdiction under s. 4(1) of the Revenue Jurisdiction Act and partly 
decreed the plaintiff’s claim by declaring that he was entitled to recover judi 
from defendants Nos. 8 to 6 and that the suit lands were liable to contribute 
in proportion to the potgt payable to the officiating kulkarni. 

Against this decision appeals were filed both by the plaintiff and Govern- 
ment. The High Court held that as the plaintiff’s claim was advanced and 
rested upon a saranjam tenure, s. 4 of the Revenue Jurisdiction Act was a bar 

R. 18 
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to any relief being granted to the plaintiff against Government. At the samo 
time their Lordships were of opinion that the main questions involved in this 
suit were very important for the general body of the saranjamdarsand they 
required to ‘be judicially considered. As those questions could not be decided 
in view of a. 4 of the Revenue Jurisdiction Act, their Lordghips recommended 
that Government ahould make a reference to the me Court under s. 12 .of the 
said Act. (see 47 Bom. I. R. 214). 

Government accepted the recommendation, aaa aB suggested by the High , 
Court, aubmitted the following questions for decision :— 

(1)' Whether on February 25, 1988, being the date of the Sub-divistotal grant of ‘the 
Gajendragad atate, the saranjam tenure.in the 60 acres bad been destroyed hy the adverse 
possession of the kulkarni and his predecessore-in-title ? : 

_ (2) Whatever be the answer to question (1), what is the effect upon the tenure of the 60 
acres as it existed immediately before February 25, 1986, ` - : 

(a) of the 1986 Resolution, and Bg MANS Sep g 

(b) of the 1687 Resolution ? ; 

H. C. Coyajee, with G. B. Madbhavi, for the plaintif. 
8... A. Desai, with 8.. A. Kher, for the defendants. 
C. K. Daphtary, Advocate General, with B. G. Rao, for the Government ‘of 


Bombay. : . 


~ §ronz C. J. On March 17, 1944, judgment was delivered in this appeal by 
my brother Divatia and myself, by which we held, that as the plaintiff’s claim 

- "is advanced and resta upon a garanjam tenure, s8. 4 of the Bombay’ Revenye 

Jurisdiction Act of 1876'is a bar to any relief being granted to the plaintiff 

against Government relating to the suit lands, in so far as they are classified 
to be granted or held as saranjam. At the same time, we pointed out, that the 

appeal raised a very important question so far as the general body of the saran- 
jamdars is concerned and we intimated that Government might desire to have 
it judicially determined by making a reference under B. 12 of the Bombay 

Revenue Jurisdiction Act. Accordingly, before passing any order, we gave 
an opportunity for a reference to be made, and it is such reference which is tow 

before this full bench. The facta sufficiently appear from the judgments de- 

livered on March 17, 1944, and arising out of what was then said Government 
have referred to us ‘the following questions :— 
“ (1), Whether on February 85, 1986, being tho date of the sub-diviekonal grant af the 

Gajendragad estate, the saranjam tenure in the 60 acres had been destroyed by the adverse 

_af the kulkarni and his predeceseors-in-title. 
(2) Whatever be the answer to question (1), what is the effect upon the tenure of the 

60 acres as it existed immediately before February 25, 1996 : E 

(a) as a result of the 1986 Resolution, and 
(b) as a result of the 1987 Resolution.” _ 
` In its reference Government have concisely set forth the propositions upon 
which” it relies and it will be convenient to refer to these. They are ag 
follows :— 

“(1) That every saranjam is held by the saranjamdars as a life estate. 
(2) That Government have a common law right to resume it at pleasure. 
(3) That the law does not require Government to exercise that right 
- within a particular time. 

(4) That land held on saranjam tenure does not lose its saranjam eha- 
- racter until the tenure is terminated; so long as the tenure subsists, no pos- 
sesion of the land can be.adverse to that- tenure; on the contrary it would 

ve subject.to. the tenure. 
45) That the Drona of land Telg on saranjam tenure does not chango 

‘ oy efflux of: time. i 7." 


G 

a 
r 
S 


1946.] DAULATRAO 0. PROVINCE OF BOMBAY (B.B.}—Stone C. J. 275 


(6) That no period of limitation being provided for the exercise by Gov- 
ernment of their right to resume, such right ia not extinguished by efflux of 
time. 

(7) That the 60 acres of land in dispute were all along held on saranjam 
‘tenure, irrespective of whether the saranjamdar or the kulkarni was in 
possession. 

(8) That the resolution of 1986 formally resumed and regranted the 60 
acres to Daulatrao Malojirao, the plaintiff. Saranjam tenure therefore con- 
tinued. 

(9) That by the resolution of 1987 Government finally exercised their 
common law right of resumption as they found that the land had passed into . 
the possession of non-saranjamdar.: Saranjam tenure was therefore extin- 
guished.” 

The -propositions are a substantial departure from the allegations anasa 
in the written statement filed by Government in the suit; but this is immaterial, 
because Government has succeeded in this appeal by virtue of the Court’s want 
of jurisdiction, and the issues now before us are circumscribed by the reference. 
The contention now advanced on behalf of Government is in substance that 
land held by virtue of saranjam tenure cannot be alienated to a stranger, be- 
cause the tenure is but an adjunct of and springs from the sovereign right, 
and only subsists at all by virtue of the will and pleasure of the sovereign 
power. It is therefore contended that the Crown’s paramount right to the 
overlordship in the land is unassailable by adverse possession by a subject for 
however long duration. We are indebted to counsel for all the parties for the 
interesting debate which has taken place before us. The principal authorities 
to which we have been referred are the cases of Shekh Sultan Sani v. Shekh 
Ajmodin' and Rqghosirao v. Larmanrao®. We have also been referred to the 
treatise written by Colonel Hitheridge in the year 1874 and which is contained 
as a preface to a book decribed as: ‘‘List of Saranjams’’, and also to an ad- 
mirable little book, ‘‘the Law of Saranjams’’, by Mr. N. H. Phadnis. An ex- 
amination of the authorities, in my judgment, makes it clear that the whole 
_ structure of saranjam tenure is founded in the sovereign right, which can only 
change by conquest or by treaty. So founded, jagirs and saranjams, with the 
feudal incidents connected with them, are granted or withheld at the will and 
pleasure of the sovereign power, and, if granted, the fixity of tenure is always 
subject to interruption and revocation by resumption, be it temporary or ab- 
solute in character. No incident normally applicable to private rights between 
subject and subject can fetter or disturb the sovereign will. Thus adverse 
possession by a private person for however long duration is nugatory before 
.a paramount resumption or re-grant. But Mr. Coyajee on behalf of the appel- - 
‘lant, the saranjamdar, submits that even so the sovereign power has by its, 
legislative constituent bound itself by rules, and that even if historically the 
‘basis of the tenure was the sovereign will and pleasure, the rules have created 
a new quality of durability. In my previous judgment I referred to these 
rules as being rules of convenience only and a further examination of them 
and their origin confirms me in that view. “These rules which were made in 
1898 are made under r. 10 of schedule B to Act XI of 1852 and under the 
second sub-al. to cl. (3) of s. 10 of Bombay Act VIL of 1863. Rule 10 in the 
1852 Act is as follows :— 

“These rules shall not be necessarily applicable to jagira, end saranjams or other tenures 
for service to the Crown, or tenures of a political nature, the titles and continuance of which shall 
inet a TO a a a a 
tto issue from time to time.” 


1 (1891-92) L_ L. R. 17 Bom, 431. i 2 (1912) 14 Bom. L. R. 1236, r. c. 
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And the sub-clause in thé 1863 Act provides :— 

sd give rantelar hA as aranja: or on Alias political aas a be oo 
eana D eee ee ee ere Oe AERA cen eae 
may, from time to time, ses fit to determine.” 

It should be observed in passing, that there is a distinct contrast between 
that sub-clause and the next one which provides that ‘‘lands held for service 
shall be resumable or continuable under such general rules as Government 
may think proper, from time to time, to lay down.” ` In my opinion the rules 
with which we are concerned cannot exhaust the general power or prevent 
Government from making a decision or determination referential to a particular 
saranjam without altering the rules with regard to all of them. Accordingly 
in my opinion the answer to question 1 referred to us is ‘‘No’’, that is to say, 
the saranjam tenure was not destroyed by adverse possession. 


It follows from this and from an examination of the resolution of 1936, that 
question 2(a) should be answered by saying that the Resolution had no effect. 
upon the nature of the tenure of the 60 acres. It is to be observed that when’ 
examined the 1986 Resolution is not itself a re-grant, for it provides that each - 
of the said de facto shares of the existing grant.of the whole estate shall be 
continuable hereditarily as such as if it were a separate saranjam estate. It 
did not in fact change the nature of the tenure of the 60 acres already existing. 


Question 2(b) causes at first sight a little difficulty, not because there is now 
any doubt as to Government’s power to resume arbitrarily the saranjam or any 
part of it if it so thinks fit and to re-grant it in whole or in part as khalsa land, 
but as to the effect of the Resolution itself. It is dated October 26, 1987, and. 
is as follows :— 

“Government agree with the view of the Remembrancer of Legal Affairs that the seranjam. 
lands which were alienated to an outsider and which have been in his possession for more than 
60 years cannot now be claimed by the garanjamdar, The lands which have‘gone in the possession. 
of one who is a total stranger to the saranjamdar’s family and who does not do any service to the 
family should be resumed, but the regunmption should be by the levy of full assessment which. 
should be credited to Government and not to the saranjamdar as the lands have been lost to the 
saranjamdar’s family for a long time and there is no obligation on Government to pay the 
assesment to the seranjamdar. The orders of the Collector of Dharwar directing the assessment. 
to be paid to the saranjamdar are hereby cancelled.” 

This was based on tha view which then prevailed with Government’s advisers. 
and which we have referred to in qur previous judgment in the quotation that :— 

“ :,..the alfenees who obtained possession in 1868 and 1870 at execution sales have been 
in possession in contravention of the rules or orders governing seranjams and can claim to hold 
adversely to Government. As these aliences have, by a lapse of 60 years, acquired an indefeastble- 
right to remain in possession, under s. 28 read with art. 149 of the Limitation Act, thedr indefeasible. 
. Might has now ripened into a prescriptive title. The saranjam tenure of these lands has been 
extinguished and Government cannot exercise their common law right of resumption, although 
such right was exerolseble at pleasure.” 

But because Government gives a wrong reason for something it does, the 
wrong reason does not operate to abrogate the operative part of the Resolution, 
since it is not necessary for Government to give any reason at all. The order- 
of the Collector referred to in the Resolution is dated August 26, 1934, is in 
fact in two parts by the first part he ordered the resumption of the land by 
levy of full assessment and by the second part he ordered that such assessment 
be paid to the saranjamdar. It is the latter part of the order which is referred 
to m the last sentence of the resolution of 1987. Although this Resolution is 
not happily worded, since the body of it is couched in words of future, whereas 
cancellation of the Collector’s order is expressed as being ‘‘hereby cancelled’? ; 
it does i in my opinion operate to requme the saranjam estate, and accordingly in. 
my opinion the answer to question 2(b) should be that as a result of the reso- 
lution of 1937 the 60 acres were resumed by Government by the levy of full. 
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assessment payable to Government, and thereby they ceased to be part of the 
garanjam lands and became khalsa lands. 

Having thus finished with the -reference before us, there is an outstanding 
point on the appeal with regard to the position of the kulkarni But Mr. 
Coyajee on behalf of the appellant the saranjamdar is now content to leave 
this question in the hands of Government. So we need say no more about it. 

There remains the question of costs. The order which is proposed is that 
the appeal be dismissed with one set of costs to be paid to Government, that 
the cross-appeal be allowed with one set of costa to be paid to Government. 
As to the other defendants they will get from Mr. Coyajee’s client one set of 
costs on the appeal, but they must pay their own costa of the cross-appeal and 
of the reference, and Government will pay its own costs of the reference. 


Maozuim J. I agree and have nothing to add. 
Loxur J. I agree and have nothing to add. 
Pze Cuniam. The order for costa will be as proposed above. 


FULL BENCH—STAMP REFERENCE. 


Before Str Leonard Stone, Ki., Chief Justice, Mr. Justice Macklin and Mr. Justice Lokur. 
THE SUPERINTENDENT OF STAMPS v. RAMKRISHNALAL 
DAHYABHAL*® 
Indien Stamp Act (II of 1899), art. 43, art. 5 (exemption a)—Contract note—Pakke adatia present- 
fing such mote to his consHiuent—Risk of other party undertaken by pakka adatia—Contract 

between principal and Exemption from stamp duty. 

A contract note presented by a pakka adatia to his constituent advising purchase or sale of 
commodities and undertaking the risk as regards the other party, does not fall within the 
purview of art. 48 of the first schedule to the Indian stamp Act, 1999, and is not chargeable 


with duty. 
Per Lokur J. A pakka adatia is an agent of his constituent only up to a certain paint only for 


the purpose of ascertaining and giving a correct quotation of the price. But thereafter when 

the transaction takes place, he ceases to be an agent and essumes towards ‘his constituent 

the character of a principel, and the transaction must be regarded as a contract between 
principal and principal. In fact the constituent and the Bombay merchant having never 
come into contractual relationship, both of them look to the pakka adatic as the principal 

Tur respondent Ramkrishnalal was doing the business of a pakka adatia in 
the city of Bombay. He entered into several transactions of purchase and 
sale of cotton, gold, wheat and groundnuts on behalf of his upcountry consti- 
tuent Rasiklal Chandulal of Nadiad. In due course he presented contract notes 
for the several transactions to his constituent. The notes made it clear that the 
respondent had undertaken the risk of the other side in the transactions. They 
bore no stamp and were in tha form set out in the sndement of the Chief 
Justice. 

The Superintendent of Stamps, being of opinion that the contract notes 
should be stamped under art. 43(a) of the Indian Stamp Act, 1899, referred 
the following question to the High Court, under s. 57 of the Act: 

Whether all or any of the said notes are chargeable with duty under art. 49(a) of the first 
-schedule to the Stamp Act or whether the said notes or any of them are exempt from stamp duty 
under exemption (a) to art. 5 of the Indian stamp Act ? 

G. N. Joshi, with Little & Co., for the Government of Bombay. The ques- 
tion is whether the note passed by the pakka adata to his constituent falls 
within the purview of art. 48 of the Indian Stamp Act. The nature of rela- 
tionship between a pakka adatia dnd his client is up to a point that of princi- 
pal and agent after which it becomes that of principal and principal To de- 
termine whether a document should be stamped, the time of entering into the 


* Decided, January 8, 1946. Civil Reference No. 5 of 1948. 
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agreement and not of sending the note is relevant. ‘Jt is immaterial that at the 
time of his carrying out ‘of the contract the pakka‘adatia is.a principal. The 
incidence of the duty'is on the agreement itself. , 

The pakki adat system is in its very nature a relationship of agency, and in 
spite of some of its very peculiar incidents it remains so. The pakka adatiya 
- ig entitled only to his commission and not damages. The transaction, when 
viewed as a whole, therefore, is clearly one between principal and agent. 

Refers to Bhagwandas Parasram v. Burjorj Euttonj Boman}! and Ram- 

gopal v. Uggersain®. 

[Stones C. J. draws attention to an article in 88 Bom, L R. J. 69.] 

Y. N. Chhatrapati, amicus ouriae. 

IL B. M. 


Stone C. J. This is a reference under a. 57 of the Indian Stainp Act, 1899. 
The question which is referred to this full bench is whether all or any of the 
notes (there are five memoranda: in’ all) are chargeable with duty under art. 
48(a) of the first schedule to the Act or whether the said notes or any of them 
are exempt from stamp duty under Exemption (a) to art. p of the Indian 
Stamp Act. 

The matter originally came before this Court consisting of my learned 
brothers Divatia and Macklin and myself, and we adjourned the. reference and 
sent it back, because we were not satisfied that the statements contained in the 
case were sufficient to enable us to determine the question referred to us, and 
we called for certain rules and regulations, if any, mentioned in each contract 
note with regard to the commodity mentioned therein. We directed that if 
there were no rules and regulations in respect of any commodity, then the neces- 
sary affidavit was to be filed to that effect. 

It will be convenient in the first place to refer'to the flve memoranda, all of 
which are in the same terms, though they deal with different commodities. 
They are on printed forms in which details of the particular transaction are 
-entered in pencil. The material part of the memoranda which is printed is as 
follows :-— 

“Please note that on the abovementioned date the following transaction (on condition } 
of giving and taking delivery of the goods has been effected on ‘ paki adat’ (terms) by your 
order. You shall have to pay margin against the transaction whenever we may demand the 
same and if you will make delay in remitting the same, we shall deal with the transaction at your 
risk according as we Hke. No objection of yours in that behalf shall: hold good. The risk as 
regards the other party (to the contract) is on us. The said transaction is effected on the under- 
standing that the rules and regulations of the association of the market concerned, which may be 
prevailing at the time and which may come in force hereafter, are binding.” 

It was because of the last sentence that it was necessary to send the reference 
back in order to ascertain whether there were any rules and regulations which 
applied to any of the memoranda. 

Unfortunately the respondents have no desire to cooperate further, and Mr. 
Chhatrapati who appeared for them on the last occasion has on instructions 
asked leave to withdraw his appearance, which lesve we were constrained to 
grant. But Mr.. Ohhatrapati has been good enough to intimate that he is pre- 
pared to assist the Court as amious ourtase, should it become necessary. 

Now, the matter is obviously one of considerable importance, because these 
pakka adat contracts, which are a feature of this city, are greatly in use in the 
commercial community, and it would appear that the persons who are concern- 
‘ed with these dealings have never considered that the relevant memoranda are . 
subject to stamp duty. The material articles under the Indian Stamp Act are 
„a8 follows. By | s 8 of ths Act a is provided that’ subject ` to the DEVE of 


1 (1917) L. R. 45 1. “A. 20, i 3 [104a] A. L R- Sind 118, 
a. c. 20 Bom. L. R. 561. 
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this Act and the exemptions contained in the first schedule, the following in- 
struments shall be chargeable with duty of the amount indicated in that sche- 
dule as the proper duty therefor respectively, that is to say, (a) .every instru- 
ment mentioned in that schedule which, not having been previously executed 
by any person, is executed in British India on or after the first day of July, 
1899. Turning to the schedule, art. 48 ig in these terms =— 

“ Note or Memorandum sent by a Broker or Agent to his principal intimating the purchase 
or sle on account of such princtpel (a) of any: goods exceeding in value twenty rupees: Stamp 
duty two annas.” 

In the question referred to us art.-5 ia-mentioned. This provides, under the 
heading ‘‘Agreement or Memorandum of an Agreement’’, for a general excep- 
tion which under sub-cl. (a) is an agreement or memorandum of agreement. 
for or rélating to the sale of goods or merchandise exclusively, not being a note 
or memorandum chargeable under s. 43. So that the position is that if any 
of these notes is chargeable under art. 48, then we do not get as far as looking 
at the exception. It appears from the affidavit which has now been put in by 
the Superintendent of Stamps that none of the notes or memoranda in this 
case, although they refer.to the rulea and regulations of the association of 
the market concerned, are in any way relevant, and no rules and regulations 
have bean produced. So that we must proceed to consider the case as if the last 
sentence of the notes was of no effect. 

The point therefore is whether the contracts or any of them are notes or 
memoranda sent by a broker or agent intimatmg the purchase or gale on ac- 
count of his principal of any goods exceeding in value twenty rupees. Now 
it is to. be observed, and Mr. Joshi on behalf of the Crown has pointed out, 
that in the form of memorandum the expresion “your dfder” is used, and. 
that there is a provision for payment of margin. In some of the reported 
decisions it has bean noticed that the relationship between the pakka adatia 
and his, constituent contains some of the elements of agency. The whole 
subject has been exhaustively dealt with in an article under the nom-de-pluma 
of ‘‘Inner Temple’ contained in 88 Bom. L. R. (Journal Section) at p. 57 
and which is written by the late Sir Norman Macleod, a former Chief Justice 
of this High Court, who had an unique knowledge of the commercial dealings 
of this city. The learned author having pointed out that the pakka adatta 
is the creation, as a legal entity, of the Bombay High Court says at p. 59 :— 

“To meet-the objection that the transactions were wagering, the pakka adatia sought to 
prove that he was only an agent, who brought about contracts between purchasers and sellers, ` 
but once ft was established, as it was in Bhagwandas v. Kanji, that the constituent never came into 
contact with anyone except the pakka adatia, and had no concern whatever with any transactions 
which the pakka adatia entered into with third parties, then it should have been obvious that. 
there was no question of agency in the business, thet it was not correct to consider the communi- 
ostion of the constituent as an ‘ order’, that tt was as a matter of fact an ‘ offer’ to buy or sell, 
which, if accepted, became a contract. 

It was the failure to distinguish an ‘offer’ from an ‘order’, and to realise a proper legal 
effect af his perfectly correct decision on the evidence, which, with all duo respect, clouded the 
jodgment of Chandavarkar J. in Bhagwandas v. Kanji and surrounded the pakki adat system. 
with a halo of mystery, from which it has never since been relieved.” 

The learned author goes on to point out that the true relationship between 
pakka adaiia and constituent is that of principal and principal. 

In the contracts ‘before us we have the words, which in my jaama are of 
vital importance, ‘‘the risk as regards the other party to the contract is on us’’, 
.that is to say on the pakka adatta. From this, in my opinion, it is clear that 
the trie relationship between the pakka adatia and his constituent in these 
contracts is that of principal and principal. The contracts are for sale and 
purchase or purchase and sale and in each case are between the two of them and 
no one else.: That being so, art. 43 of the Indian Stamp Act has nothing 
whatever to do with any of these notes since they are not notes or memoranda 
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sent by a broker or agent to his principal. yak 

~ In these circumstances, in my opinion, the PE should be answered. by: 
saying that none of the notes are chargeable with one under art. 43 a a 
the first schedule to the Indian Stanip. Act. i 


Macxiany J. I agree. Quite. apart: ‘from the authorities which the learned 
Chief Justice has referred to, all of which show that at the time of the issue 
of these notes the pakka adgfia must be regarded as a principal, it seems to me 
that whatever might ordinarily be the incidents of pakki adat coritracts, and 
even if (contrary to the authorities) it would ordinarily be proper to, regard a 

adaa as a broker or agent, still as regards these particular contracis 
it would be impossible to do so, because the pakka adatia-himself here accepts 
all riska as regards the other party to the contract. In my judgment it is im- 
possible to regard a person who accepts a risk of this sort ag a more agent. 
He must be regarded as a principal; and the contracts therefore fall outside 
the scope of art. 43 (a) of the Indian Stamp Act. 


‘Loxur J. I agree. The question referred to us under s. 59 of the Indian 
Stamp Act is whether contract notes issued by a pakka adatsa to his consti- 
tuents are chargeable with stamp duty under art. 43(a) of the First Schedule 
to the Act, or are exempt from stamp duty under Exemption (a) to art. 5. 
Article 43 (a) is applicable to a note or memorandum gent by a-broker or 
agent to his principal intimating the purchase or sale on account of such 
principal of any goods exceeding in value twenty rupees. The notes in ques- 
tion do contain an intimation of the purchase or sale of goods exceeding in 
value twenty rup and were sent by a pakka adatia to his constituent. The 
article will, therefore, apply to them if the pakka adatia was the broker or 
agent of his'constituent. Jt is recited in the notes that the transactions were 
effected on pakki adat terms, and that the adatia undertook the risk as regards 
the other party, that is to say, the Bombay merchant from whom he had pur- 
chased, ot to whom he had sold goods as per instructions of his constituent. 
Thos no contractual privity was established between the constituent and’ the 
Bombay merchant. The nature of the relation between the pakka adatta and 
his constituent is now well settled. In Bhagwandas v. Kang’ Sir Sir Lawrence 
Jenkins, Chief Justice, observed (p. 218) :— 

P “Tt-is clear that the contrast between the Plaintiffs and the Defendant was on pakbt adat 
terms ; shan seam IE anuply proved that, whi» that di ao; there: no) petvity ‘between. the 
up-country constituent and the Bombay merchant.” 
He further observed (p. 216) : i 
ETEO E tapes OA usa Gt SAE O EEEE RON T te 
dents proved appear to me to converge to the conclusion that the contract of a pakka adata in 
circumstances like the present is one whereby he undertakes, or to use the word in its non-technical 
„senso as businessmen on occasion do use it, guarantees that delivery should, on due date, be given 
or taken at the price at which the order was accepted, or differences pald: in effect he undertakes 
or guarantees to find goods for cash or cash for goods or to pay the difference. I do not say that 
there is no relation of principal and agent between the parties at any stage ; there may be up to a 
potnt, and thet this is legally possible is shown by Melish, L. J., in Ke parte White," at page 408, 
where he speaks of a ‘ person who is an agent up to a certain point ’. So here there may have 
been that relationship in its common meaning for the purpose of ascertaining the price at which 
the order was to be completed, and to this point of the transaction all the obligations of that 
relation perhaps apply. But when that stage is passed, I think the relation is not that of principal 
and agent, but of the nature I have indicated.” 

This passage was cited with approval by Macleod C. dJ. in Manilal Baghw- , 
nath v. Radhakisson Ramjiwan,® and by Abdul Rashid J. in Gopal Das v. 
Mul Rajt. 

1 (1905) L L. R. 30 Bom. 208, - 8 (1920) L L . R. 48 Bom. 388, 


a,c. T Bom L. R, 611. 22 Bom. L. R. 1018. 
a (1870-71) L. R. 6 Ch 397. ' 4 Dana L R- Lah. 880. 
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Thus a pakka adatia is an agent of his constituent only up 40 i eertain point 
only for the purposes of ascertaining and: giving a correct quotation of the 
price. But thereafter when the‘ transaction takes place, he ceases to be an 
-agent and assumes towards his constituent the character of 4 principal, and 
the transaction must be regarded as a contract between principal and principal 
In fact the constituent and the Bombay merchant having never come into con- 
tractual relationship, both of them look to the pakka adatia as the principal. 

This being clear, we have to determine whether the adatia was an agent 
when he wrote out and sent the notes of intimation to his constituent, as that 
is the stage when the instrument becomes chargeable with stamp duty under 
‘a 3 of the Indian Stamp Act. At that time the transactions were already 
‘completed and therefore the pakka adatsa had ceased to be the agent of hia 
-constituent and had assumed the role of a principal. Hence the notes cannot 
be said to have been sent by a broker or agent to his principal and do not fall 
under art. 43 (a). If the notes be regarded as memoranda of agreements 
falling within art. 5 (c), then they are exempted from duty by Exemption 
(a) in that article, since they relate to the sale of goods exclusively and are 
‘not chargeable under art. 48. They must, therefore, be held not chargeable 
‘with stamp duty, and I agree that the reference should be answered aB pro- 
posed by my Lord the Chief Justice. 


APPELLATE CIVIL. 


Before Mr. Justice Sen and Mr. Justice Rajadhyaksha. 
DIGAMBER SHEIDHAR DHEKNE v. RAMRATAN RAGHUNATH.* 
Adverse possession —Possessory morigage—Morigagor not entitled to possession prior to redemption— 
Possession of trespasser adverse to morigagee—Notice of adverse possession by morigagor—W hether 
possession of trespasact can be adverse to mortgagor. 

In a possessory mortgage, where the mortgagor is not entitled to possession prior to re- 
demption, the possession ofa trespasser can be adverse to the mortgagor only if tt can be 
shown that the mortgagor has notice or knowledge of such possession. 

Certain properties were mortgaged with possession to the mortgagee in 1878. The mortgagee 
died in 1882 leaving two widows, ane of whom A took possession of the properties. The 
other widow adopted a son to her husband in 1898 but A continued in possession of the 
properties. Thereafter in two successive execution proceedings the properties were first 
sold to L and then to D. A, however, remained in possession. T purchased the equity of 
redemption from the mortgagor’s heir in 1910, and in 1912 he brought a redemption suit 
against D and others, but he did not implead A among the defendants. On T’s failure to 
‘pay the mortgage money to D, the properties were sold at a court-sale to the plaintiff in 
1028. In the meantime A had sold the properties to the defendant in 1932 and handed over 
possession to him. The plaintiff was obstructed in his possession of two survey numbers 
by the defendant, and he filed two seperate suits, one in 1981 and the other in 1989, against 
‘the defendant tn respect of them. The lower appellate Court found (1) that A and the de- 
fendant had been In uninterrupted possession of the two survey numbers since 1894 and that 
neither the plaintiff nor his predecessors-in-title had been in possession of either property 
since that year and (2) that T had become aware of the fact that A was in actual possession 
of the properties as in her own right as owner, on his purchase of the equity of redemption 
in 1910. On the question whether the mortgagor’s rights had become extinguished by the 
adverse possession of A and the defendant :— 

. Held, (1) that as T in bis suit in 1912 did not implead A among the defendants, he did not 
regard A as a person in possession of the mortgagee’s rights, and A's possession, therefore, 
must prima facie be said to be adverse since 1912 against the mortgagor ; 

(2) that the mortgagor’s rights must be regarded as extinguished under s. 28 of the Indian 

' Limitation Act, 1908, sometime in 1824; and 
(8) that, therefore, the plaintiff's suit was barred by limitation. 


of 1948), fram the deotsion of 


* Decided, February 20, 1946. Second No. 189 of 1041, confirming the decree co 
Appeal No, B61 of 1948 (with Seoond Appeal by B. D. Nadkarni, Join Pee ae hy 
o. 158 8 on Deputation at 
Patil, Assistant Judge at Poona, in Appeal No. 162 of 1930. 
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Ona Ramgir, who owned survey Nos. 316, 318, 319 and 320, mortgaged there 
to Shreemant Amritrao Dephale, ruler of Jath, on. January 20, 1878. The 
mortgage was with possession. Daphale died in 1892, leaving -him surviving 
two widows, Laxmibai and Anandibai, but no issue. The mortgaged properties. 
came into the possession of the junior widow Anandibai. Laxmibai adopted 
Ramrao in 1898 and died two years later. One Lakhmichand Gujar who had. 
obtained a money decree against the widows in 1893, in execution of his deeree, 
himself purchased: Daphale’s interest in the properties, Lakhmichand sub- 
mortgaged the properties to Dangare on December 13, 1894, but continued to 
remain in: posseasion of the properties on passing a rent-note to Dangare. On 
the death of Dangare;, his sons obtained a decree for posession against the 
son of thé deceased Lakhmichand on December 11, 1907. In ‘execution of this 
decree the Dangares (the two sons of Dangara) ‘took possession of the pro- 
perties on April 18, 1908. 


Someshwar, the disciple of Ramgir, the: anoal poraa sold the equity 
of redemption to one Trimbakrao Khurjekar on August 22, 1910. Khurjekar 
instituted a guit for redemption of the mortgage of 1878. Redemption was 
decreed in 1915 in favour of Khurjekar on payment to the Dangares of the 
mortgage money- by instalments. On December 19, 1919, Khurjekar got 
possession of the mortgaged properties with the exception of survey No. 820. 
The Dangares filed a darkhast to recover their mortgage’ money from Khurje- 
kar and the properties were put up for sale. On September 19, 1923, Shridhar 
Laxman Dhekne (plaintiff No. 1) purchased the properties. During the 
pendency of the above execution proceedings Anandibai sold the properties 
to one Ramratan (defendant) on February 7, 1922. 
~ Plaintiff No. 1 and his brother filed suit No. 1540 of 1981 on September 25, 
1931, for possession of survey No. 820 from the defendant. On February 
10, 1939, the plaintiffs filed suit No. 162 of 1989 against the defendant and 
ane Shankar, for possession of survey No. 818. The defendants contended 
that the plaintiffs were never in possession within twelve years preceding the 
suit, and that the defendant’s predecessor-in-title Anandibai had beef in 
adverse possession for many years and had perfected her title. The lower Courts 
found that the suita:were barred by limitation and dismissed the suits. ' 


The plaintiffs appealed to the High Court, 


- he appeal first came up for hearing before Lokur J., on November 6, 1945, 
when his Lordship referred the case to a division bench. - - 


Loxus J. Several important questions of law have been raised in this appeal 
and: some of them have not been considered in the judgments of the Courts 
below. The main question is whether adverse possession against the mortgagee 
in possession amounts to adverse possession against the mortgagor also, and 
if not, whether it becomes adverse against the mortgagor as soon as the mort- 
gagor obtains a redemption decree which orders him to be put into immediate 
possession. Another question which may have to be considered is what rights 
an auction-purchaser gets by the purchase of the mortgaged property in 
execution of a decree to which the person whose possession was adverse against 
the mortgagee for a period of more than twelve years, was not a party. A 
new question which has been raised by Mr. Jathar in this Court is whether the 
rights of the plaintiffs who are the auction-purchasers are affected by diamissal 
of the suit filed by the mortgagor against the pereon, who is im such adverse 
possession, to remove the obstruction caused to him when seeking to recover 
possession of the mortgaged property in execution of his redemption decree. 
There are certain ‘conflicting rulings on these points, and at the request of the 
learned advocates on both the sides, I direct that. this case ahould be heard by 
a division bench. f 
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The case was accordingly Poari by a eae bench consisting of Sen and 
Rajadhyakeha Jd. ag 


G. A. Desai, for the saan 
G. M. Josh, for appellant No. 5. 
8. B. Jathar, for the respondent, 


SEN J. These appeals arise out of two suits filed in 1981 and 1939 in aes 
Court of the Joint Subordinate Judge, Poona, namely, suit No. 1640 of 1931 
and suit No. 162 of 1989. In the first suit the plaintiffs claimed to have 
purchased city survey No. 820 and other survey numbers situate at Somwar 
Peth, Poona, in darkhast No. 2 of 1920 in September 1923 and they alleged that 
they could get possession only of city survey No. 816 owing to the obstruction 
made by the defendant when delivery of possession of the properties which had 
been sold in the darkhast was to be made. In suit No. 162 of 1939, it was alleged 
that plaintiff No. 1 had similarly purchased city survey No. 318 in the same dark- 
hast proceedings and that he was obstructed from getting posseasion by defend- 
ant No. 2 but that he took forcible possession of this survey number some days 
thereafter and remained in possession till 1937 when he was dispossessed by the 
defendant, Both these suits were, accordingly, for possession from the de- 
fendant. The main part of the defence was that the plaintiffs were never in 
possession within twelve years preceding the suit, and that the defendant’s 
predecessor-in-title Anandibai had been in adverse possession for many years 
and had perfected her title. Both the Courts below have found that the suits 
were barred by limitation, and therefore the suits as well as the appeals which 
were heard by the Assistant Judge, Poona, were dismissed with. costs., 

These suits were based on facts which go back to 1878 when the owner 
of the lands in suit, one: Ramgir Guru Ranchodgir Gosavi, mortgaged them, 
as well as other properties, with possession to one Amritrao Daphale. The facts 
have been stated at length in the lower appellate Court’s judgment and here 
I shall state the more material and salient facts. The mortgagee Amritrao 
Daphale died in 1892, leaving. two widows, Laxmibai, who died in 1895, and 
Anandibai. In 1893 Laxmibai adopted Ramrao as the son of her husband, but 
after her death Anandibai remained in possession. In spite of Ramrao’s 
adoption her name continued,to be shown in the Municipal and City Survey 
registers and records as.the holder and she continued to pay the municipal taxes 
up to 1922 when she sold city survey Nos. 817, 818, 319 and 820 to the de- 
fendant. In 1892 one Lakhmichand to whom Amritrao was indebted brought 
& suit against the latter and obtained a money decree. In a subsequent dar- 
khast Lakhimchand got the properties in sujt as well as other properties sold and 
purchased them himself. There wag a sale certificate and a tabe yadi, exhibit 52, 
was issued in 1894. Thereafter Lakhmichand sub-mortgaged with possession 
the properties to one Jairam Dangare but continued to remain in possession 
thereof under a rent note. In 1907 Jairam’s sons brought the suit for posres- 
` gion against Lakhmichand’s sons and obtained a decree in their favour. In 
darkhast proceedings they obtained a tabe yadi, exhibit 54, in their favour 
dated April 13, 1908, the possession of at least some of the properties in suit 
having been delivered to them. In 1910, Ramgir’s chela Someahwargir gold the 
equity of redemption to one Trimbakrao Khurjekar, and in 1912 Khurjekar 
-brqught a redemption suit against the Dangares and some others, the latter 
not ineluding Anandibai. In 1915 there was a redemption decree allowing 
possession to Khurjekar and ordering instalments under the Dekkhan Agri- 
culturists’ Relief Act. That decree was varied as to instalmenta by the High 
Court in 1917. In 1919 Khurjekar filed a darkhast for possession under the 
decree and possession at least of some of the properties was delivered to him 
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under a tabe warrant, exhibit 56, dated December 19, 1919, issued in his 
favour; the bailiff’s report shows that Anandibai’s mukhtyar obstructed the 
delivery of possession with regard to survey No. 320. In 1920 Khurjekar 
brought a suit against Anandibai; but the plaint appears to have been re- 
turned to him in 1924 for presentation to the proper Court having jurisdiction. 
‘Tt was refiled some time later, but ultimately the suit’ was dismissed for default 
in 1926. In 1922 Anandibai gold city survey Nos. 817, 318, 319 and 320 to 
the defendant and handed over possession to him. In 1920 instalmenta not 
having been paid as decreed by the High Court’s decree of 1917, the Dangares 
filed darkhast No. 2 of 1920 against Khurjekar, and as a result "the properties 
in suit and other properties were sold to the plaintiff on September 19, 1923. 
The plaintiffs, however, got possession of survey No. 316 only and the ' defen- 
dant obstructed the delivery of posession of city survey Nog. 818 and 320. 
Tn 1980 the defendant prosecuted plaintiff No. 2 for trespass in respect of 
city survey No. 818. On, September 25, 1981, suit No. 1640 of 1931 was filed 
for possession of city survey No. 820. In 1934 Vijayasingrao, son of Ramrao, 
the adopted son of Amritrao Daphale, sued the defendant for possession of 
city survey Nos. 817 and 820 on the allegation that Anandibai’s possession had 
been merely as a widow and that the alienation by her was, therefore, invalid. 
It was held in that suit that Anandibai had perfected her title by adverse 
possession against the mortgagee and this decree was confirmed by the High 
Court, which held that adverse possession had commenced in 1894. The second 
suit, No. 162 of 1939, was filed on February 10, 1939, for possesion of city > 
survey No. 318. ' 

2. We may begin with two findings of fact arrived at by the lower appellate 
Court which it is not possible for this Court in second appeal to disturb, 
namely, (1) that Anandibai and the defendant have been in uninterrupted 
possession of city survey Nos. 318 and 320 since 1894 and that neither the 
plaintiffs nor their predeceesors-in-title have been in possession of either pro- 
perty since that year, and (2) that Trimbakrao Khurjekar, who purchased the 
equity of redemption in 1910, became aware of the fact that Anandibai was in 
actual possession of those two city survey numbers as in her own right as 
owner; the latter passage, which occurs in paragraph 17 of the lower appellate 
Courts judgment, presumably means that Trimbakrao Khurjekar became 
aware of the said fact on his purchase of the equity of redemption. The 
plaintiff, by virtue of his purchase at the Court auction in Dangare’s execution 
proceedings on September 19, 1923, can now claim to be the owner not only of 
the equity of redemption which Khurjekar purchased in 1910 but also of the 
mortgagee’s rights which were extinguished on the mortgage-debt having been 
satisfied by the proceeds of the sale. When in 1894 Anandibai held possession 
of the suit properties even after Ramrao’s adoption—it being nobody’s case, 
as pointed out by the lower appellate Court, that her Possession was permissive 
in any’ way—her possession against Ramrao, the mortgagee’s gon, became 
adverse, and it continued to remain adverse to ‘Lakhmichand and the Dangares 
who became subsequently entitled to possession. This is conceded by Mr. Joshi. 
The question arises whether Anandibai’s and the defendant’s posseasion should 
not also be regarded as adverse to the mortgagors, that is, Ramgir, Someshwargir 
and Khurjekar and, if so, in case the latter’s rights’ were not extinguished by 
the date of the court-sale, whether by the date of the first suit, that is, Septem- 
ber 25, 1981, the mortgagor’s rights had bedcbme extinguished by the adverse 
possession of Anandibai and the defendant. It cannot, however, be presumed 
that either Ramgir or Someshwargir knew of the adoption of Ramrao, and it 
might be that they thought that Anandibai was in possession as the holder of 
the mortgagee’s rights after the death of Lakhmichand. Such a position can 
also be ascribed to Trimbakrao Khurjekar after his purchase of Someshwar- 
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gir’s rights in 1910, but in our opinion, such a position could not extend be- 
yond 1912 when he brought a redemption suit against the Dangares and others 
but omitted to include Anandibai among the defendants. If he had regarded 
Anandibai as the holder of the mortgagee’s rights, he would undoubtedly have 
made her a defendant. Thus at the date of the suit in 1912 at least, or at the 
latest, he did not regard Anandibai as a person in possession of the mortgagee’s 
rights. The lower appellate Court has found as a fact that Trimbakrao Khur- 
jekar must have become aware of the fact that Anandibai was in actual posses- 
sion of two city survey numbers as in her own right, that is, as owner. Anandi- 
bai’s possession, therefore, must prima facie be said to be adverse since 1912 
against the mortgagor. Such possession, however, had not extended for twelve 
years at the date of the plaintiff’s purchase on September 19, 1928, the date 
when under s. 65 of the Civil Procedure Code the properties sold vested in him ; 
but that period was completed shortly thereafter. 

8. Mr. Joshi has contended that in the case of a possesgory mortgage, the 
mortgagor not being entitled to possession prior to redemption, the possession 
of a trespasser cannot be adverse to the mortgagor, though it can undoubtedly 
be adverse to thé mortgagee. For this proposition he has relied, first, on the 
definition of adverse possession by Markby J. in Bejoy Chunder Banerjee v, 
Kally Prosonno Mookerjes,’ next on Vithoba bin Chabu v. Gangaram lit 
Biramy,? and the judgment of Mr. Justice Telang in Chinto v. Jankų and 
lastly, on two dicta of Macleod O. J. in Gitabat v. Krishna Malhari* and Tarabai 
v. Dattaram®, Markby J.’s definition of adverse possession is as follows (p. 

“ By adverse possession I understand to be meant possession by a person holding the Jand,. 
on his own behalf, of some person other than the true owner, the true owner having a right to 
immediate possession.” 

This definition has been accepted by our High’ Court in Bhavrao v. Rakkmin®. 
In Chinto v. Janki, Mr. Justice Telang was strongly inclined to hold that the 
mortgagor, in the case of a possessory mortgage, had no right to recover 
possession as long as the mortgage money had not been paid off. This view has 
been followed in Vinayak Janardan v. Mainai”. In Gitabat v. Krishna Malhari’ 
Macleod C. J. observed as follows (p. 665) :— 

e “It appears to me the simple question is, could the mortgagor in this case have filed a suit 
against the defendant for ejectment before he redeemed the mortgage. For it seems that tf the 
mortgagor could not file the suit until he redeemed, tt would be absurd to say that time had 
begun to run against him until he did redeem, and that seems to have been the opinion of 
the Allahabad High Court in Mukammad Husain v. Mul Chand.’” 


In Tarabai v. Datiaram'® again, Macleod C. J. said (p. 540) :— 


“ In the case of a posseseory mortgage where possession has been delivered to the mortgages, 
a trespasser obtaining posseasioh may hold adversely to the mortgages but not to the mortgagor.” 
These views are opposed to the decisions in Puttappa v. Timmaji,!! Tarubas v. 
Yenkatrao,’® and Gurunath Balwant v. Suryakant Dkunderao', 

I intend referring to the material aspects of these cases of our High Court 
in chronological order. In Vithoba bin Chabu v. Gangaram bin Biramy, it 
was held that there can be no adverse possession of the equity of redemption, 
There the mortgagor sued his mortgagee to redeem, joining as defendant the 
person in posseasion of the mortgaged land, who claimed to hold adversely 
against both the mortgagor and the mortgagee. It was held that the possession 
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of the lakt: defendant being a trespass, not on the possession of the mortgagor 
who had only the equitable estate, but on the possession of the mortgagee in 
whom the legal estate was vested, and as. the person in possession did not 
pretend to be a bona fide purchaser from the mortgagee, the trespasser could 


* „only succeed to such ‘estate as the mortgagee possessed and that consequently 


the limitation applicable to the suit was sixty years. It was pointed out in 
Tarubai v. Venkatrao, at p. 55, that this case was an instance in which the 
mortgagor’s interest had not ‘been assailed by the trespasser, and at p. 56 of 
‘tthe same case’ it was further pointed out that in this case there was nothing 
beyond the bare ouster to show that the mortgagor had any reason to suppose 
a possession hostile to him had commenced. The case of Puttappa v. Timmayi 
_ was decided on the basis of the English case of Cholmondeley v. Clinton,’ and. 
it was held that the possession of the treaspasser may be adverse to the mort- 
gagor. In Chinto v. Janks, Fulton J. took the view that although the 
possession of a tregpasser may undoubtedly be adverse to the mortgagor, the 
burden of proving when it became so rests on the former and that prima facie 
by his act of possession (this was a case of poasessory mo ) he merely 
ousts the mortgagee who is entitled to hold the property. the trespasser 
had not in this case discharged the burden of proving when his possession had 
become adverse to the mortgagor, an issue on this point was sent down to the 
trial Court. Telang J., however, was inclined to think that the mortgagor had 
no right to recover possession as long as the mortgage money had not been -+ 
paid off, but he agreed in remitting the issue mentioned above to the lower 
Court. In Vinayak Janardan v. Mainai, an inamdar had gued to eject the 
defendants from certain lands which were mirasi lands, the mirasdar, one 
Ganu, having executed a mortgage in favour of the defendants who later had 
redeemed the mortgage at a time when Ganu’s tenure had not come to an end. 
In this case the judgment of Telang J. in Chinto v. Janki was relied on, and 
in view of the fact that the inamdar would not be prejudiced by his not being 
able to claim possession against the defendants by the latter’s possession as 
trespasser against the persons entitled to possession under the mirasi tenure, 
the suit was dismissed. In this case the Court was concerned with the question 
whether the mirasdar Ganu’s interests or rights ‘were affected'by the adverse 
‘possession of the defendants, and there was, therefore, no invasion of the 
indamdar’s, that is, the plaintiff’s, rights at all It was, therefore, held that’ 
the inamdar had no cause of action. In Tarubat v. Venkatrao, the facts were 
these. The plaintiffs, who sued to redeem a mortgage with possession of a 
certain land dated 1866, were the daughters and grandson of the mortgagor 
Khutubsha, widow. of one Kondi Aga. The first defendant was the grandson 
and heir of the mortgagee Nageshrao and the second and third defendants 
were nephews of Kondi Aga. They denied that the main plaintiffs, being females, 
had any right to the property, and they alleged that they had been in possession 
since 1885 under an agreament with Nageshrao, the mortgagee; and they con- 
tended that the plaintiffs’ claim waa, therefore, barred by limitation, the suit 
‘having been filed more than 12 years after the date on which the defendants 
commenced their possession in 1885. It appeared that in 1885 defendants 
Nos. 2 and 8 had claimed to be heirs of Kondi Aga, the mortgagor’s husband, 
and had entered upon the land. The mortgagee, therefore, filed the suit against 
them which was settled by an agreement in the same year, whereby defendants 
Nos. 2 and 3 undertook to pay off the mortgage and it was agreed that they 
should remain in possession of the land. A decree based on the agreement was 
made in the same year 1885 but the instalments of mortgage-debt which were pay- 
‘able thereunder were riot paid after 1897. Shortly thereafter, the plaintiffs 
filed the suit to redeem the mortgage of 1886 and to recover possession. of the 
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danda. It was held on the evidence that the possession of the defendants was 
wot adverse to the plaintiffs, inasmuch as there was no notice or knowledge, or 
circumstance that could have given notice or knowledge, to the plaintiffs, the 
mortgagors, that the defendants’ possession was a displacement of their rights, 
they having no reason to know that their rights were invaded, and that until 
they had such reason there could be no necessity for them to take action. 
Batty J., who delivered an elaborate and carefully considered judgment, began 
‘with the consideration of the definition of adverse possession by Markby J. 
in Bejoy Chunder Banerjee v. Kally Prosonno Mookerjes,’ and observed (p. 
51) :— 

` E N EEE EREA I T PR KEELNE EET 
For if the true owner has no right to immediate possession, it is practically immaterial to him who 
ds in possession. Having no right himself to possession he cannot eject the person in possession : 
contra non valentem agere non currit praescriptio. A claim, not divulged or communicated or 
mantfested by overt acts affecting existing rights, gtves no apparent cause of action, and no 
article of the Limitation Act appears to apply before a right to sue accrues.” 

He pointed out that in Vithoba bin Chabu v. Gangaram bin Bisamp? there had 
‘been nothing’ beyond the bare ouster of the mortgagee to show that the mortgagor 
had any reason to suppose 4 possession hostile to him commenced. In Ammu v. 
Ramakrishna Sastrt,3 which was a case in which.the mortgagor’s rights had been 
held to have bean assailed and where the mortgagor had sued the trespasser four- 
teen years after the trespass had been brought to his notice, it was held that the 
dispossession did not affect the mortgagee alone, but was avowedly intended to 
deprive the mortgagor of all control, so that his rights would have been equally 
infringed thereby if there had been no mortgagee in the cage at all and, there- 
fore, amounted to possession adverse to the mortgagor. This was followed by 
a long discussion of Chinto v. Janki,* and with reference to Markby J.’s 
definition of adverse possession it was pointed out that in that case the ques- 
tion arose whether the plaintiff was entitled to immediate possession. In the 
words of Batty J. (p. 57), 

“the answer to this question, arrived at after considering the analogous case of the effect of 
ispossecasion upon a landlord during the currency of a tenant’s lease was, that the mortgagor 
Would be entitled to-claim immediato poascsalón 4 ike ouster of ihe morigagee mere such as to operaie 
as‘ a virtual dispossession’ of the mortgagor. This it could not be, unless it operated in some 
way to affect the mortgagor immediately by invading some right then necessarily exercisable 
by him.” 

The effect of the examination of several cases including Chinto v. Janki, and 
other English cases was thus stated (p. 65) :— 

“ Thus the adverse possession of a right may be entirely distinct from the adverse possession 
of tangible immoveable property ; a right to sue in respect of the former arising possibly om open 
and avowed assertion or manifest adverse exercise of: such right, while, on the other hand, the 
right to sue in respect of the possession and the consequent running of time under article 144 of 
the Indian Limitation Act in respect thereof can commence only when the possession itself (and 
not a mere claim to some minor right) becomes adverse to the rights of the person alleging title, 
which it cannot be as lang as that person is not entitled to claim possession. And Chinio v. Janki 
shows that for a mortgagor to be entitled to claim immediate possession on the ouster of the 
mortgagee, there must be ‘ virtual dispossession > of the mortgagor as well as of the mortgagee. 
In other words, there must be something done or declared, excluding his power to resume possession 
at will, as unmistakably as physical ouster would.” 

Then at p. 68 the conclusion reached in that case was thus stated by Batty d.: 

“ No doubt, as long as the mortgagee is In possession, he and all claiming under him represent 
the mortgagor’s possession. If the mortgagee in possession is dispossessed on grounds affecting 
-only his right, as for instance, his right as heir to represent the original mortgages, or his right, 
-as in Parmananddas Jtvandas v. Jamnabai?, to poaseesion in spite of a third party's Hen on the 
eee ee 

1 Cal. 827. 4 tess) E T A 10 Baaai, 


L.R 4 
2 ie B. EL C. R. 180. L L. R. 10 Bom. 49. 
3 WIL R a Mad. 226. D 


288 THE BOMBAY LAW REPORTER, ~ [von a, 


any right of the mortgagor, and the mortgagor is not concerned or entitled to insist on being imme-- 
diately restored to possession : and the possession taken is not adverse to him and cannot cause 
time to run against him. To give the mortgagor a right to insist on immediate possession, there- 
must be an unequivocal ouster preventing the possession of the mortgagor from continuing alto— 
gether by leaving no room for doubt that the person taking possession does not profess to represent 


. the mortgagor, but to hold in spite of him. In such a case, the mortgagor is as effectually and. 


unmistakeably displaced as if there had been no mortgage at all. When an ouster takes place in 
that manner the mortgagor knows that no one is in possesaion who can represent or continues his 
possession, or who is entitled preferentially to possession, and, ‘therefore, he becomes entitled. 
PAA Ia eee seen ae Ee eee are TE DL egw ct ue pene) Cron Pome 
immediately.” 

The lower appellate Court has “relied particularly on this pdssage in support 
of thé conclusion that it has reached. 

4. We next come to the case of Gitabat v. Krishna Malhari'. There: the 
defendant had entered into possession, as the mortgagee’s tenant and the suit 
was filed by the purchaser of the equity of redemption. The plaintiff having 
also acquired the rights of the mortgagee, the suit was for possession and. 
arrears of rent. The defence was that the defendant had acquired miras 
rights in the land by adverse possession; but his possession was not held to be 
adverse to the mortgagor. I have already quoted the passage in. this case 
oceurring in the judgment of Macleod C. J., on which Mr. Joshi on behalf of. 
the plaintiff-appellants has relied. Tt is clear that the claiming of miras rights 
by the defendant was not an invasion of the mortgagor’s rights and that, 
` therefore, on the principle of Tarubai v. Venkatrao, this case was ebrrectly- 
decided ; but the dictum of Macleod C. J. appears to us to be too broadly stated. 
Fawcett J., the other Judge, also held that the mortgagor, whose rights had. ~ 
vested in the plaintiff, could not have obtained immediate possession until the? 
mortgage had actually been extinguished. In this case, the case of Tarubai v. |: 
Vonkairao was not cited or considered, and the only question was whether- 
the defendant had acquired the miras rights by adverse possession; and, there- ‘i 
fore, there could be no invasion of the mortgagor’s rights as long as the latter 
was not in actual physical possession. That being so, it seems to us that this. 
case, apart from the passage relied upon by the appellants, does not go against. 
the decision in Tarubat v. Venkairao. In Tarabat v. Dattaram,® Macleod C. J. 
obeerved (p. 546) :— 

“ In the case of a posessory mortgage where possession has been delivered to the mortgages, 
a trespasser obtaining possession may hold adversely to the mortgagee but not to the mortgagor. m 
a passage which I have already once quoted. ft is, however, to be noticed 
that the sentence immediately preceding this sentence is as follows (p. 546) :— 

“Though a trespasser by holding possession against the mortgagor can ber the mortgagor’s 
tight to redeem, it cannot be sald that an equity of redemption can be acquired by adverse pomecs-- 
sion unless the person claiming is in physical possession of the mortgaged property.” 
This earlier sentence appears to indicate that the principle of the dictum relied ` 
upon was not intended by Macleod C. J. to be of universal application. This 
dictum of Macleod C. J. has been followed by other High Courts, in Zinda v. 
Mt, Roshno® and Dubraj Mahto v. Lalji Sahai,“ and the same principle has 
been enunciated in Binanand v. Thuroo Mahto,® Sag Ram v. Gauri Shakar.® 
and Narattam Dey v. Debendra Lal Khan”. In this case, again, Tarwbov’s 
ease does not appear to have been considered. The facts of the case were 
regarded by Broomfield J. in Gurunath Balwant v. Suryakant Dhunderao® at- 
p. 411, as ‘‘extremely complicated” and Broomfield J. remarked (p. 412): 

“Tf the kamed Chief Justice meant to say that the equity of redemption can never be 
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doquired by adverse posession, it would seam that he went too far, and it must be borne in mind + 
in connection with this case that the persons claiming adverse possesston there (the Agashes) had 
never had any possession at all except for a period of two years, and apart from that temporary 
posscesion of the property they had done nothing else às far as the report goes to asert or evidence 
an adverse title.” ` 


These remarks appear altogether justified in view of the peculiar facta of that 
case, which may broadly be stated as follows. One Hanmantrao had mortgaged 
certain lands to two‘persons Govindbhai Gujar and Antaji Parchure. The equity - 
of redemption became vested (after diverse mesne assignments) in ane Agashe 
and Parechure in equal moieties. Agashe’s son sued Parchure and Govind-. . 
bhai’s son for redemption of the mortgage. After the deeree, the money: due on 
Agashe’s moiety was paid off and Parchure had possesion of his half share 
till 1918, that is, for many years after the decree. Hanmantrao’s son sued 
Parchure Yor a declaration that after Hanmantrao’s death the equity of re- 
demption had reverted to him and for possession. On Hanmantrao’a son’s 
- death, his wife Tarabai obtained a decree against Parchure and in execution 
sho ‘obtained possession of both the moieties, After the death of Agakhe’s sor 
Agashe’s grand-daughter sued Tarabai for posseasion. It was contended that 
the Agashes had acquired title.to one moiety by adverse possession. As re- 
gards that moiety Agashe’s heirs no doubt held the rights of both the mort- 
gegor and -mortgagee but the actual possession remained with. Parchure till 
1918. Parchure’s possession as mortgagee was further adverse to- Hanmantrao’s 
heirs, and also since 1907 to Agashe’s heirs, Crump Jy the other Judge, ob- 
served (p. 548) :— 
AA N E tit E ESAE E ike Siuity EEE 
“de cioar that Agashe’s heirs could not hold that equity adversely when they were never in physical 
possession of the property.” 
-It was, therefore, not necessary to rely ‘for the decision of this case on the 
. general principle enunciated by Macleod C. J. in his judgment.. The sentence 
that I have quoted out of Crump J.’s judgment, suggests that in his opinion 
the person in physical possession of the mortgaged property could hold it adver- 
gely against the owner of the equity of redemption, that is, the mortgagor. Clear- 
ly, therefore, he did not agree with Macleod C. J. in the principle stated by him 
which is relied on by the appellants. In Gurunath Balwant v. Suryakant Dhun- 
derao, one Venkatrao mortgaged a certain land to one Tipanna who was to pay 
a sum of Rs. 82-2-0 annually to the mortgagor for rent. This sam the mortgagee 
went on paying till 1918 when Tipanna’s heirs passed a lease to defendant, No. 4 
agreeing to pay enhanced rent for the land. Their Lordships decided this case on 
the principle of Puttappa v. Timmajs' the facta being similar to those of that 
case, in spite of the observations of Macleod C. J. in Tarabat v. Dattaram. 

5. The above are the principal cases of our High Court in which the ques- 
tion under consideration has been dealt with. It will be seen that apart from 
Vithoba bin Chabu v. Gangaram bin Biramg, and the remarks of Telang J. 
and Macleod C. J. in three of the cases, the principle of the decision in Tarubas 
v, Venkatrao has generally been- acted upon and that in the latest of the 

casos, the observations relied on by Mr. Joshi have not been acted upon. The 
Madras High Court in a full bench case, in Periya Aiya Ambalam y. Shunmuga 
Suridaram,? has declared itself in agreement with the decisions in Puttappa 
v. Timmaji, ` Chinto v. Janki and Tarubat v. Venkatrao. Other cases 
considered in the said case, which are in conformity with the conclusion of their 
Lordships, are Ammu v. Ramkrishna Sastri,? Chathu v. Aku,*. Marssua v. 
The ewes of Malaber,© and Ismdar Khan v. Ahmad Husain? The 
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‘effect of the Madras decisions has been thus stated at p. 912: : 

“ According to these Madras cases, therefore, where a stranger dispossesses a mortgagee in 
possession, whether adverse possession will run against the mortgagor or not depends upon the 
fact whether there was dispossession of the mortgagor also. Mere dispossession of the mortgagee 
will not amount to such adverse possession ; there must be at least notice to the mortgagor that 
possession is held against him also.” ` 
The effect of the Bombay cases and of Ismdar Khan v. Ahmad Husain has 
been thus summarised at p. 914: 

“ These -cases establish that an equity of redemption may be lost by adverse possession: 
but for that purpose it is not sufficient for a trespasser, who has ousted a mortgagee, to prove that 
possession is held on an exclusive title, without also showing that it was acquired and retained 
with an assertion of an adverse title to the knowledge of the mortgagor.” 

Their Lordships also came to the conclusion that all the decisions mentioned 
were in accordance with the English law and were also consistent with 
principle: 

“ When the owner of the property in possession is dispossessed, the traspesser’s possession 
is clearly adverse to him from tts inception, as, to his knowledge, the property is held against his 
will, and he must assert his right within twelve years of his dispossession. But if his mortgages, 
who has been placed in possession by him, is followed by another person there is no presumption 
in law that such possession was taken without any right. Hemay bean assignee of the mortgagee, 
or one who purchases the mortgage as a mortgage; or he may be an adverse claimant to the 
mortgage right ; where more than one inference may be drawn, that inference should not be drawn 
which imputes a wrongful act to a person. The defendant has therefore to show that he took 
possession of his property as absolute property in contradistinction to mortgage property.” 
With respect I do not think that the principles applicable to cases such as the 
present could have been stated more clearly or in better language; and this 
examination of the Madras cases shows, in my opinion, that no distinction can 
be drawn between conclusions reached by our High Court in Tarubat v. Ven- 
katrao, and that reached by the full bench of the Madras High Court in 
Periya Atya Ambalam v. Shunmuga Sundaram. 

6. The decisions in both these cases receive support from a Privy Council 
decision in Khtarajmal v. Datm,’ decided in 1904, although that case was 
not referred to in any of the Bombay cases cited above prior ta Gurunath 
Balwant v. Suryakant Dhunderao. The important issue in that case was 
whether a suit for redemption was barred by adverse possession for more than 
twelve years by the purchaser at execution sales of the equity of redemption. 
The evidence showed that the purchasers were nominees of the mortgagees and 
not independent third parties. Lord Davey who delivared the judgment 
observed (p. 82): 

“ If the purchasers had been independent third parties, and accounts had been rendered and 
payments made by the mortgagees to them instead of to the mortgagora, the circumstances relied 
on would have been cogent evidence of adverse possession of the equity of redemption in favour 
of such third parties.” 

This passage clearly shows that in their Lordships’ opinion the equity of re- 
demption was capable of being lost by adverse posseasion. The two conten- 
tions urged on behalf of the auction purchasers as to the point of limitation 
are given at the same page, one of them being that there had been adverse 
possession for more than twelve years of the equity of redemption. This argu- 
ment was not negatived by their Lordships on the ground that the equity of 
redemption could not be lost by adverse possession, but the evidence on this 
point was considered. 

7. Mr. Joshi, however, has relied on Parthasarathy Naicken v. Lakshmana 
Natcker? as laying down the true principle applicable to the facts of this 
ease. There their Lordships were concerned with the question whether posses- 
sion adverse to the mortgagor was not adverse to and affected the right of a 
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simple mortgagee not entitled -to possession when the adverse possession com- 
menced, the mortgage being prior to the commencement of such possession. It 
seems to us that in that case their Lordships were concerned with the question 
which is converse to that with which we are concerned, and that, therefore, their 
Lordships’ decision that possession adverse to the mortgagor was not adverse 
io the mortgagee in such a case has hardly any relevancy im the present case. 
Besides, that was a case of a simple mortgage and not a posseasory mortgage 
as in our case. Mr. Joshi has also relied on Atmdar Mandal v. Makhan Lal 
Dey,’ but that case followed the decision in Parthasarathy’s case. 

8. To summarise, as observed in Torubas v. Venkatrao at p. 67, and with 
reference to the standpoint adopted in that case, there is nothing irreconcilable 
in the decisions of Ammu v. Ramakrishna Sasirt, Putiappa v. Timmaji, and 
Marquis Cholmondeley v. Lord Clinton,2 on the one hand and those in Chinto 
v. Janki and Vithoba bin Chaby v. Gangaram bin Biramyfi on the other. In 
Gstabat v. Krishna Malhari, there was no invasion of the mortgagor’s rights and, 
therefore, the decision in that case cannot be said to affect in any way the 
principle of the other Bombay cases. In Tarabat v. Dattaram, Macleod C. J., 
as already pointed out, was not supported in the dictum relied on by the 
other Judge, Crump J., and according to another Judge of this High Court 
in a subsequent case (Gurunath Balwant v. Suryakant Dhunderac), Macleod 
C. J. in enunciating the principle in question ‘‘went too far’. The de” 
cision in Tarubai v. Venkatrao is supported by the full bench case of Periya 
diya Ambalam v. Shunmuga Sundaram ;.and it seems to us that the principles 
of Parthasarathy Naicken v. Lakshmana Noicar and Atmadar Mandal v. 
Hakhan Lal Day cannot apply to the present case. There is, therefore, no diffi- 
culty in this case in holding that the principle of Tarubat v. Venkatrao should 
apply to the facts of this case. If so, the possession of Anandibai and the de- 
fendant must be held, in view of the facts already mentioned, to be adverse to 
the mortgagor from 1912 and the mortgagor’s rights must be regarded as ex- 
tinguished under s. 28 of the Indian Limitation Act sometime in 1924. 

9, I should mention that Mr. Joshi tried to distinguish the case of Tarubai 
v. Venkatrao on the facts from the present case. I have already given thie 
material facts of that case, and it seems to us that no distinction as to principle 
can be made between that case and the present one. The position of the 
parties who relied on adverse possession against the mortgagor’s heirs was 
no doubt in that case not adverse to the mortgagees, but that seems to be be- 
side the point. What was decided in that case was that such a party should 
show that the mortgagor had notice or knowledge of the possession or that 
there were circumstances that should have given him notice or knowledge 
before the poaseagion could become such adverse possesion as to displace the 
mortgagor’s rights. 

10. Mr. Jathar on behalf of the TE peasant has contended that 
even if this Court were to accept the principle for which Mr. Joshi has con- 
tended, the result would be this. Khurjekar actually brought a redemption 
suit and got a decree in 1915 and that decree gave him the right to immediate 
possesion. Still Anandibai remained in possession which was adverse to him 
up to the date of the suit. Therefore, by 1927 Anandibai’s title had become 
perfected and the mortgagor’s rights extinguished. There can be no doubt 
that as soon as the decree was passed, the rights of the parties under the mort- 
gage became merged in the decree and were converted into those shown in the 
decree and that the possession of one who was not entitled under the decree to 
possession, therefore, necessarily became adverse to the party so entitled.‘ In 
our opinion this line of argument must be regarded as correct. Mr. Jathar has 
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292 “THE BOMBAY LAW`REPORTER ` - [voL. XLIx. 


ålzo relied on the sanad under the city survey which Anandibai got regarding 
the two suit properties in 1916 and 1917.' It is true, as pointed out in Nar- 
bheramji v. Vivekramp, | that a sanad granted under 8, 183 of the Bombay 
Land, Revenue Code is not in the nature of a document of title, but is a dodu- 
ment affecting rights only between the Crown-and the person to whom it is 
granted. But Beaumont C. J. also stated in that case that an order made 
under the Land Revenue Code is prima facie evidence of title, though not 
conclusive and liable to be over-ridden as other evidence may be over-ridden: 
The preamble to the sanads before us, exhibits 74 and 75, says that the sanads 
haye been granted inter alia ‘‘with a view to asseasing the land-revenue and 
maintaining the record of the tights with respect to the ownership of lands 
atid other’ rights’. Thus it is apparent that some’ kind-of inquiry into the 
question of ownership must have been made before the sanad was granted to 
Anandibai under gs. 183 and 131 of-the Land Revenue Code; and in Anderson’s 
City Survey Manual, paragraph 103, the procedure required to be observed at 
such an inquiry appears to include the giving of a notice to- the interested 
parties. ` That béing so, the presumption in this case would be that Khurjekar 
was given notice of the inquiry, and if so, it must be held that Anandibai’s 
posseasion ‘became known to Khurjekar and was ddverse to him since 1917. 

. Thus even taking 1917 as a starting point of limitation, the mortgagor’s rights 
would be extinguished by 1929, that is, two years prior to the -suit of 1932! 
Mr. Jathar has further contended, though this contention Has been raised for 
the first time here, that the present suit was not competent, as before a suit 
for poaséssion could’ be: brought, it was necessary for the plaintiffs to sue’ for" 
redemption in the case of the two properties in suit, his argument being’ that 
these properties had not been really redeemed by the dates of the present suits. 
There is no doubt that Anandibai’s possession became adverse’to the mort- 
gagees since 1894. She may, therefore, be regarded as having perfected her 
title’ as to the’ two properties-in suit-as against the mortgagees in 1906. ‘Thus 
in that year the Dangare’s security in the two properties in suit came to an 
end, as Anandibai -continued to hold the mortgagee’s rights after 1906. Mr. 
Jathar has contended that it was necessary for Khurjekar to file proceedings 
against her in respect of these two properties for redemption arid that as they 
have not been redeemed; no suit for their possession would lie, for Anandibai’s 
mortgagee’s rights cannot be said to be affected by Khurjekar’s suit of 1912 
or the såle held to enforce the decree ‘in that suit. It seems to us that a podsible 
‘answer to this line of argument is that Khurjekar’s right to sue Anandibai 
would ‘arise on his becoming aware that she had displaced the mortgagee by 
adverse possession. Khurjekar might know that sha was in adverse possession 
to the Dangarea but still he might not know that the’ Dangares had beun dis- 
placed by-Anandibai. ` The question whether Khurjekar in such a situation 
was bound ‘to embark on an ‘inquiry as to wher Anandibai’s adverse possession 
began agdinst the mortgagee is not free from difficulty, in view of which we do 
not accept this contention of Mr. Jathar. 

11. ‘Mr. Jathar’ has further contended that the gale in favour of the 
plaintif’ in 1923 was affected by the rule of lis pendens because Khurjakar’s 
suit filed in 1921 was still pending at that date. The plaint i in that suit appears 
tu’ have been returned on July 8, 1924, for being filed in a Court of proper 
jurisdietion’ and it seems to have been refilled i in August 1924; but this interval 
does not make any difference to the argument for the sale in favour of the 
plaintiff was in September 1923. Mr. Jathar has argued that as'by the dis- 
missal of the suit in 1926 Khurjekar’s rights as between himsélf and Anandié 
bai were concluded the plaintiff’s rights under the sale of 1923 would be affected 
by this ee that ze, his rights also would be concluded. We find, however, 
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that the suit was dismissed for default and we feel some doubt as to whether 
it can be said that as between Khurjekar and _Anandibai, the former’s rights 
were concluded by the suit in such circumstances. ` Accordingly, we are unable 
to accept this contention also. _ 

12. I shall now deal with an alternative contention urged by Mr. Joshi on 
behalf of the appellants, namely, that limitation could not have run against 
the plaintiff prior to the date of his purchase in September 1923 and that it 
commenced to run against him at that date. For this purpose he has relied on 
Aimadar Mandal v. Makhan Lal Day! and Priya Sakhi Debi y. Manbodh Bibi, 2 
The material facts of the first casa were these. There was a simple mortgage 
of ceriain lands in 1880, the plaintiff being the mortgagee. ' The plaintiff 
brought a suit.and got a decree on the mortgage and the property was sold 
aud purchased by the plaintiff himself in 1898, but he failed to get anything 
but symbolical possession thereof- Previously, however, defendant No. 1 had 
comé into possesion of the property as the lessee of a purchaser in an earlier 
court-sale under a decree on a rent note, that sale having taken place in 1886. 
The question arose whether defendant No. 1’s possession was adverse to the 
plaintiff and his suit time-barred. It was held that the mortgagee had no title 
to possession under the decree in his suit, that the sale of 1898 entitled the 
plaintiff for the first time to possession, and that as defendant No. 1 was in 
possession, limitation began to run against the plaintiff only in 1898. In view 
of these facts we do not think that this case can be regarded as any guide in 
the decision of the present case. In the first place, the case was of a simple 
mortgage and the mortgagee was not in posseasion. Secondly, the principle 
underlying that case, as stated by Mookerjee J. in Priya Sakhi Debi v. Man- 
bodh Babi, at p. 441, was that where a simple mortgage has been executed 
by a person in possession, the dispossession of the mortgagor, though it may 
operate by lapse of time, under s. 28, to extinguish the equity of redemption 
in favour of the adverse possessor, doe not affect the interest of the mortgagee 
.who is not entitled to possession`of the mortgaged premises either under the 
statute or under the contract. This principle i in no way conflicts with that of 
Tarubai v. Venkatrao. Besides, as held in Som Ram v. Kankatya Lal,’ there 
is nothing-in art. 148 of the Indian Limitation Act to justify a finding that 
by reason of the fusion of the interests of the mortgagor and mortgagee, the 
period of limitation which has already begun to run is suspended or comes 
to an end. Their Lordships in the case observed (p. 2387) :— 

“ Their Lordships consider that if they were to hold that, by reason of the fusion of interests 
between 1883 and 1898, the period of limitation was suspended, they would—this not being a suit 
to which the proviso to section 9 of Act XV of 1877 applies—be deciding contrary to the express 
enactment of that section that “when once time has begun to run no subsequent disability or 
inability to sue stops it’ ” 

‘We think, therefore, that-there is no substance in this argument of Mr. Joshi. 
18. In view of the conclusions that we have already reached it is unnéces- 
sary for us to, decide whether the plaintiff's second suit filed-in 1939 for the 
‘recovery 6f the possession of city survey No. 318 was barred by O. II, r. 2. That 
is the conclusion of the lower appellate Court, and if it were necessary for us 
‘to decide the point, we should hold that that conclusion is right. The cause 
of action stated in the suit of 1939 was the plaintiff’s dispossession in Juné 1937 
after a period of possession beginning in 1924. The lower appellate Court 
however has found this allegation not proved. “That being so, it cannot be 
said that there was any cause of action in the second suit different from that in 
the first suit. Mr. Joshi, however, relied on:the fact that in 1927 the. defendant 
prosecuted the plaintiff for treapasa, and his contention is that this act of the 
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- defendant should be regarded as an admission on his part that the plaintiff 
was in possession in 1927. In our opinion, however, the possibility of such an 
inference will not avail the plaintiff in view of the lower Court’s findings that 
the plaintiff was in fact not in possession since 1924. 
14. Jn the result, we hold that both the Courts below were right in holding 
that the plaintiff’s suit is barred by limitation. Both the appeals, therefore, 
fail and are dismissed with costs. 


i Before Mr. Justice Lokur. 

MARUTI ABA BONGANE v. AKARAM PANDU MORKE.* 

- Arbitration—Amard—Award by arbitrator tn contravention of kis findings—Whether such award 
can be set aside. 

An award passed by an arbitrator in direct contravention of the findings arrived at and 
definitely recorded by him must be held to be illegal on the face of tt and must be set aside. 

A deed of reference required the arbitrator to give his decisions on the specific paints in 
dispute between the parties and then pass an order regarding the possession of certain 
property. The arbitrator recorded his findings on these points in favour of one party but 
proceeded to divide the property between the parties to the dispute, with the sole object 
of pacifying the parties before him, lest they might start a fresh litigation and incur needless 
expenditure. On the question whether the award should be set aside on the ground that it 
was illegal on the face of it :— 

Heid, that the arbitrator was authorised by the deed of reference to decide the points in 
dispute and pass orders regarding the property in accordance with his findings and that, 
therefore, his award, which was in contravention of his findings, was illegal on the face of it 
and should be set aside. 


Saleh Mahomed v. Nathoomal’, followed. 
Hodgkinson v. Fernie’, Champsey Bhara & Co. v. Jioraj Balloo Spinning and Weaving Cot., 
_Sakrappa Bin Lingappa Hebcur v. Shivappat and Dwarka Dasv. Krishan Kishore’, 
distinguished. 


A sURVEY number measuring ten acres and eight gunthas and a house be- 
longed to one Masu who died in 1907, leaving a widow Bhagu and Akaram 
(defendant No. 1), who was the hnsband of Masu’s predeceased daughter. 
On Masu’s death his property passed to his adopted son Appa, and on the 
latter’s death shortly afterwards it went to the widow Bhagu. In 1909 Bhagu 
made a gift of the house and nine acres and one guntha out of the survey 
number to defendant No. 1. In 1916 she, however, disclaimed this gift by a 
notice served on defendant No. 1. Bhagu died on May 8, 1989. Defendant 
No. 1 claimed the property under the deed of gift executed by her. One 
Aba, (plaintiff), son of Masu’s cousin, claimed it as the nearest reversionary 
heir while Hari and others (defendants Nos. 2, 3 and 4), who were Aba’s 
nephews also put forward their claim to a share in the property. On July 19, 
1939, the various claimants referred their disputes to an arbitrator by a deed 
of reference. The arbitrator gave his award that the plaintiff was the nearest 
reversionary heir, that defendants Nos. 2, 3 and 4 were not such heirs and that 
Bhagu had made a gift of the property in favour of defendant No. 1, but 
in order that there might not be any litigation and needless expenditure, he 
divided the property among all the five. 

On August 23, 1939, the plaintiff filed the present suit alleging inter ala 
that the award was illegal on the face of it and that it was not binding on him 
as it was vitiated by fraud. He sought to recover possession of the entire 


* Decided, March, 20, 1946. Second 2 8 C. B. N. 8. 189. 
No. 28 of 1944, from the decision of 8. 1038 ae 50 L A. 324, 
Kamerkar, District Judge, Satara, in 25 Bom. L. R. 588. 
No. 281 of 1942, reversing the decree by 4 (1010) LL.B. 8 Bom. 158, 
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property of Masu as the nearest reversionary heir after the death of Bhagu. 
The trial Court held that in view of.the findings recorded by the arbitrator 
his award was illegal on the face of it and was therefore not binding on the 
plaintiff. He therefore decreed the plaintiff’s claim. On: appeal the District 
Judge held that there was no error or illegality on the face of the. award, and 
that it was binding on the plane He, re dismissed the ae B 
suit. ` 


The plaintiff appealed to the High Court. ~ i t 


A. G. Desai, with V. J. Gharpure, for the appellants. 
R. A. Jahagirdar, for respondent No. 1. 


Loxon J. This appeal arises out of a- suit for possesion of survey No. 758/1 
of Uran measuring 10 acres and 8 gunthas and a house in that village which 
belonged to defendant No: 1’s father-in-law Masu. Masu died in 1907 leaving 
behind him his widow Bhagu and his. son-in-law defendant No. 1 whose wife 
Mamata had already died in 1908. .On Masn’s death his property devolved 
upon his adopted son Appa. Appa died shortly afterwards and the property 
went to his mother Bhagu. Bhagu made a gift of 9 acres arid 1 guntha out 
of survey No. 758/1 and the house in favour of her son-in-law defendant No. 1 
in 1909. But she disclaimed that gift by. a notice served on defendant No. 1 in 
1916. She died on May: 3, 1989, and disputes arose regarding the heirship 
to her land and house.. Defendant No. 1 claimed them under the deed of gift 
executed by her. The plaintiff Aba, who is the son of Masu’s cousin Kushaba, 
claimed the property as the nearest reversionary heir. Defendants Nos. 2, 3 and 
4 are Aba’s nephews and therefore one degree more remote. Still they also 
put forward their claim to a share-in the. property. along with the plaintiff. 
All these claimants, therefore, referred their disputes to the arbitration of the 
Village Police Patil Anna Dada by a deed of reference dated July 19, 1989. 
The arbitrator gave his award on the-very next day and held that the plaintiff 
was the nearest reveraionary heir, that defendants Nos. 2, 8 and 4 were not 
such heirs, and that Bhagu had made a gift of the property in favour of her 
son-in-law in accordance with the wishes of her husband Masu, but in order 
that there might not be any litigation and needleas expenditure, he divided the 
property among all the four. The deed of gift passed by Bhagu in favour of 
her son-in-law included only 9 acres and 1 guntha out, of survey No. 7568/1, s0 
that it left 1 acre and 7 gunthas untouched. The plaintiff as the nearest rever- 
sionary heir became, therefore, entitled to that area. But the arbitrator award- 
ed him two acres. He also awarded 13 gunthas to each of defendants Nos. 
2, 8 and 4 and the remaining property consisting of 7 acres’and 9 gunthas out of 
survey No. 758/1 and the family house were awarded to defendant No. 1. The 
plaintiff who was not satisfied with the award immediately filed this suit on 
August 28, 1989, alleging that the award was illegal on the face of it, that 
his signature on ‘the deed of reference was obtained by fraud, that the award 
was not binding on him as it was vitiated by fraud, partiality, miseonduct 
and illegal conduct of the arbitrator and that the arbitrator had deliberately 
ignored his obvious title with the deliberate purpose of favouring the cther 
parties. He, therefore, sought to recover possession of the entire property of 
Masu as the nearest reversionary heir after the death of his widow Bhagu. 
The defendants contended that there was a proper reference of the dispute 
between the parties to the arbitration of the Police Patil, that no fraud was 
committed on the plaintiff, that the arbitrator gave a proper hearing and de- 
cided the dispute, that his decision was impartial, that his award was valid and 
binding on the plaintiff and that the plaintiff’s suit was not maintainable. The 
trial Court held that the plaintiff’s thumb-mark was not taken on the deed of 
reference fraudulently and that the reference was proper. But it held that in 
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“view of the findings recorded by the arbitrator his award was illegal on the face 
of it-and was therefore not binding on the plaintiff. The plaintiff was -given ʻa 


` decree for possession ofboth the land and the house together with mesne profits 


from the date. of suit. In appeal, the learned District Judge held that the arbit- 
-rator didnot go-beyond his powers in dividing the property between’ the parties 
beforé him in the way. he thought best in their interest and that there was 
no error or illegality on the face of the award. He, therefore, held that the 
award was binding on the plaintiff and his suit for possession was not maip- 
tainable. The appeal was, therefore, allowed and the Peer suit was dis- 
missed, 


In this Court it is | on behalf of the plaintiff that the axbiteator’ g one 
‘was. obviously: opposed ‘to the: findings: recorded by him and was, therefore, 
ilegal- on. the face of it.. The deed of reference sets out in detail the matters 
‘in dispute between the ‘parties... It'says thatthe plaintiff claimed that as ‘he 
was the nearest relative of Mast. and his adopted son Appa, he was entitled 


.to all the property 4s the nearest.réversidnary heir on the’ -death ‘of Bhagu 
' who had inherited it from her adopted son: Defendants Nos. 2, 8 and 4' claim- 


ed that the plaintiff was not the sole reversionary heir but they also were re- 
versionary heirs along with him. Thus the first question which the arbitrator 
had to’ decide was who was the: reversionary heir or heirs:on-Bhagu’s death. 
‘Defendant No. 1 claimed that although Bhagu had: only-a widow’s intérest 


‘in the property inherited. from. her adopted son, yet she nikde a ‘gift in’ his 


favour as ordered by: her husband, and as the gift was intended to carry out 
the wishes of ‘her deceased husband, it was valid and binding on thé' rever- 
sionary heirs. This question also had to he -decided by the arbitrator before- 
making a final a rae regarding:the property. After setting out these materi 
-in dispute the deed of reference proceeded to say :— ' 

“ These are the matters in dispute between the parties. Vd ial give yon decision et 
héaring what the parties have to say: Spar decaka WHE Be Been table tO) ws EnA go WI rogard 
that decision as final” . 

- Thus: the deed of reference aed the arbitrator to’ give his decisions on 
the specific points in dispute between the parties and then pass an order re- 
garding the possession of the ‘property of deceased Bhagu. On these'-points 
in disputs the ‘arbitrator did record definite findings and by Téason of the 
reference -the parties are bound by -those findings, which must be regarded 
as final. Those findings are that the plaintiff alone is the reversionary heir, 
that: defendants ‘Nos. 2, 3 and 4 have no interest in the property and ‘that 
Bhagu passed the deed of gift in favour of defendant No. 1 in‘ accordance 
with the ‘direction, of her husband. ` The arbitrator does not say 
whethér Bhagu’s gift; though made in accordance with her husband’s 
wishes is valid and binding on the ‘reversionary’ heir. - If it be 
valid and binding on ‘the plaintiff, then the entire property which was 
pitted should ‘have been given to defendant ‘No. 1 and the plaintiff should 
have been given only the property not comprised in the deed of gitt, namely, 
1- aċre and 7 gunthas' out of survey: No. "758/1, but no’ part of the property 
‘could have been ‘given to defendants Nos. 2, 3 and 4. ' Yet’ after. ‘recording 
‘his ‘findings, the arbitrator set them at naught and proceeded to divide the 
property ‘according to his sweet will with the sole object of pacifying the par- 
ties before him Test otherwise ` they“ might ‘start ‘a fresh litigation and incur 
heedless expenditire. That was not the referericé made to him. He was autho- 
rised ‘by the deed'of reference to decide the points in dispute‘ and pass orders 
the property in accordance with his findings: But: to “record find- 
ings in‘favéur of one party and 'thén order delivery of propérty to some’ ‘other 
party is illegal fon ` the face of the award itself and must be ‘regarded ‘as an 
apparent’ error in‘law. [In such a case to use the words-of Viscount Sumner 
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in Saleh Mahomed v. Nathoomal,' where the arbitrator makes a mistake of law 
visible on the face of his award, he is. guilty of ‘‘judicial ERB RUSY ’, and 
such an award must be get aside. - 

~ Mr. Jahagirdar for: defendant No. 1 relied upon the following staervatens 
of ‘Williams J. in the case of Hodgkinson v. Fermis? (p. 202): 

“ The law has for many years been settled, and. remains so at this day, that, where a cause or 
matters in difference are referred to an arbitrator, whether a lawyer or a layman, he is constituted 
the sole and final judge of all questions both of law and of fact. . . The only exceptions to that 
Tule, are, oases where the award fs the result of corruption ‘ot frand, and one other, which 
though it is to be regretted, is now, I think, firmly established, viz., where the question of 
law necessarily arises on the face of the award, or upon some paper accompanying and forming 
part of the award. Though the propriety of this latter may very well bo doubted, I think it 
may be considered as established.” 
~ _ Citing, with approval this passage, Lord Dunedin observed in Champsey 

Bhara & Co. v. Jivraj Balloo Spinning & Weaving Co. as follows (p. 831): 

“ Now the regret expreséed by Wiliams J. tn Hodgkinson v. Fernie has been repeated by 
more than one learned Judge, antl it is certainly not to be desired that the exception should be 
in any way extended. An error in law on the face of the award means, in Their Lordships’ view, 
that you can find in the award-or a document actually incorporated thereto, as for instance, 


£ note appended by the arbitrator stating the reasons for his judgment, some legal proposition 
which is the basis of the award and which you can then say is erroneous. It does not mean 
that if in a narrative a reference is made to a contention of one’ party, that opens the door to 
seeing first what that contention is, and then going to the contract on which the parties’ rights 
depend to see if that contention is sound. Here it is impossible to say, from what is shown on 
the face of the award, what mistake the arbitrators made,” 


These observations are still good. law and in that case their Lordships found 
that on the face of the award no mistake could be attributed to the arbitrators. 
qn, the present case the arbitrator evidently thought that whatever be his find- 
ings,.he was at liberty to distribute the property according to his own sweet 
will. The wording of the deed of reference clearly shows that this power was 
not: conferred upon him by the parties to it. They wanted him to decide the 
matters in dispute after hearing what they had to say and give his finding as 
to who wag entitled to the property.: They- wanted it-to be determined by the 
arbitrator what the rights of the parties to the property were, but they did not 
want him to distribute the property wantonly on the ‘alleged apprehension that 
a decision according to his findings might lead to future litigation. 

Mr. Jahagirdar also referred to the ruling in Sakrappa bin Lingappa Hehsur 
v. Shivappa,+ where the award of an arbitrator was upheld although he had 
given to a minor party to the reference.a smaller share than what he was en- 
titled 10. But there according to the view of the law taken by the arbitrator, 
he held that the minor was entitléd to a smaller share only and gave his deci- 
sion in accordance with that finding, Chandavarkar J. observing (p. 155) that 
the validity of the award must be determined according to the circumstances as 
they existed at its date; and not by what transpired some years after it had 
been passed by the arbitrator. - ; 

To the same effect is the ruling in Dwarka Das v. Krishan Kishore, where it 
was held that an arbitrator was not controlled in'his decision by the rules of 
Hindu law and could give effect to what he conceived to be the intention of the 
deceased father of the parties. But in this case the arbitrator did not even 
think that he was giving effect to any wishes of Bhagu’s husband. On the other 
hand he found that ‘according to his wishes Bhagu had given all her property 
except 1 acre and 7 gunthas of the land to her son-in-law. Tf so, by no stretch 
of imagination can it bessaid that he was Giving effect to Masu’s wishes in giving 
39 dare to defendants Nos, 2, 3 and 4, or 2 acres to the plaintiff. It is true 
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that a Court cannot go into the question as to whether the award is reasonable 
or ‘not, but the Court can certainly see whether the award is illegal on the face 
of it, and if the award passed by the arbitrator is in direct contravention of the 
findings arrived at and definitely recorded by him, then the award must be 
held illegal on the face of it. I, therefore, agree with the finding of the trial 
Court that the award is not binding on the plaintiff. 

’ The next question that arises, if the award goes out of the plaintiff’s way, is 
whether he is entitled to the entire property. The learned trial Judge has con- 
sidered this point and has rightly observed that as Masu’s adopted son Appa 
was living at the time of his death, Masu was a co-parcener in a joint family 
and as such he could not make an oral will about gifting away any part of the 
joint family property to defendant No.1. Hence the direction alleged to have 
been given by him to his wife Bhagu about gifting away the suit property to 
defendant No. 1, even if proved, can be of no avail to defendant No. 1 and can- 
not validate the gift made by Bhagu. That finding was not challenged in appeal 
before the learned District Judge. The plaintiff is, therefore, entitled to all 
the property left by Bhagu as the nearest reversionary heir. ‘ 

For these reasons, I allow the appeal, set aside the decree of the lower ap- 
pellate Court and restore that of the trial Court. Defendant No. 1 shall pay 
the costs of the appellants throughout. All the defendants shall bear their 
own costs. 


Before Mr. Justice Diait. 
SUNDRABAI SONBA TENDULKAR v. RAMABAI JAYARAM.* 
Transfer of Property Act (IV of 188%), Sec. 123—Indian Registration Act (XVI of 1908), Secs. 84, 
68, §9—Deed of gift in respect cf immovable property—Deed emecuted in presence of only one ` 
_ attesting witness—Identifying witness before Sub-Registrar identifying ewecutors of deed— Whether 
identifying wlinces could be deemed an attesting witness. 

The executants of a deed of gift in respect of immovable property affixed their thumb 
marks in the presence of only one attesting witness. When the deed was presented for 
registration before the Sub-Registrar, the executants were identified by an identifying witness 
as required under s. 84 of the Indian Registration Act, 1906. On the question whether the 
identifying witness could be deemed to be an attesting witness and, therefore, the deed could 
be said to be properly attested under s. 128 of the Transfer of Property Act, 1882 :— 

Held, that the identifying witness could not be sald to be an attesting witness, and as there 
was therefore no compliance with the requirements of s. 128 of the Transfer of Property 
Act, the deed of gift was invalid. 

Lachman Singh v. Surendra Bahadur Singh', Harktsandas v. Dwarkadas*, Timmava 
v. Channaca* and Swrendra Bahadur Singh v. Behari Singh‘, followed. 

Veerappa Chettiar v. Subramanta Ayyar*, dissented from. 

Onn Jayaram who owned certain lands and a house passed a deed of gift in 
respect of his property in favour of Sundrabai (plaintiff) who was related to 
him. This deed was executed by Jayaram and his wife Ramabai (defendant 
No. 1) in the presence of only one attesting witness. Before the Sub-Registrar 
the executants were identifled by an identifying witness. After Jayaram’s death 
the plaintiff, relying upon the deed of gift, filed the present suit against defend- 
ant No. 1 and her tenants (defendants Nos. 2 to 7) for possession of Jayaram’s 
property. Defendant No. 1 admitted the execution of the deed but contended 
inter alia that as the gift-deed was attested by only one witness, it had not 
complied with the provisions of s. 128 of the Transfer of Property Act and that, 
therefore, it could not be enforced. ~ 


* Decided, Augurt 2, 1946. Second Appeal 1 (1082 L Ú R. 54 AIL 1051, va. 
No. 202 of 1944, from the decision of N. M. a (1985) 97 Bom. L. R. 918. 
Mlabhoy, “ain ot oan at Ratnagiri, in 8 1949) 8. A. No. 406 of 1941, decided by 
ppeal No. o coatning ecres +» OD 28, 1948 nrep.). 
passed by P T. Kadkol, Civil Judge (Junior 4 Goo) a Bone Le T, OAT, P. 0. 
J, al Vengurla, in Suit No. 1 of 1941. 5 (18928) L L. R. 52 Mad 1328, F.B. 
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The trial Judge held that the gift-deed was not attested as required by s. 123 
of the Transfer of Property Act and- that the gift deed was therefore not 
operative and binding on defendant No. 1. .He dismissed the plaintiffs suit. 
On appeal the decision of the trial Court was confirnied. . 

The plaintiff appealed to the High Court. 


B. Moropant, with D. V. Diarap, for the appellant. 
T. N. Walawalkar, for respondent No. 1. 


Door J. This appeal raises a pure question of law and the suit giving rise 
to the appeal was filed under the following circumstances. 

The property in suit, which consists of 16 parcels of land with a house stand- 
ing on one of them, belonged to one J ayaram, husband of defendant No.1. He 
had no issue, had grown old and was in indifferent health. Sundrabai (the 
plaintiff) appears to be related to Jayaram. The plaintiff’s husband Sonba 
was doing business in Bombay. Jayaram appears to have pressed Sonba and 
his wife to go to, and stay with, him in order to manage Jayaram’s property. 

On August 15, 1988, Jayaram and his wife Ramabai (defendant No. 1) passed 
in favour of the plaintiff a deed of gift of his property. 

Subsequently disputes-seem to have arisen hetween the plaintiff and defend- 
ant No. 1, Jayaram having died some time after the deed of gift. The plaintiff 
relying upon the gift filed in 1941 the present suit against defendant No. 1 
and her tenants (defendants Nos. 2 to 7) asking for possession of some of the 
lands and constructive possession of others, There was also a prayer for in- 
junction. 

Defendant No. 1 who was the main stenda defendant dintii the exc- 
cution of the deed of gift but she contended that the deed was passed in the 
circumstances which rendered the gift-deed void, and that as the gift-deed was 
attested by only one witness, it had not complied with the provisions of s. 123 
of the Transfer of Property Act and the same could not be enforced. 

The learned trial Judge raised several issues two of which need be noticed 
.in this place. The first issue was ‘‘Does defendant No. 1 prove that the 
signatures of herself and her husband on the gift-deed were taken in the cir- 
cumstances alleged? ‘Is not the gift-deed properly attested?’’ and he answered 
the issue by saying that defendant No. 1 did not prove the same, and on the 
second part of the first issue he held that the gift-deed was not attested as re- 
quired by s. 123 of the Transfer of Property Act. The second issue was ‘‘If 
go, can the gift-deed be acted upon and would it be binding on defendant 
No. 11’’, and he answered the issue by saying that the gift-deed was not bind- 
ing and not operative. In view of that conclusion of his, he dismissed the 
plaintiff’s suit, and on appeal by the plaintiff, that decision was confirmed. The 
learned appellate Judge held that the lower Court was right in holding that 
the plaintiff bad failed to prove that the document (exhibit 39) was attested 
as required by law. The plaintiff appeals. 

It is argued on behalf of the plaintiff that the lower Courts were wrong in 
holding that the document was not attested by two witnesses as required by law. 

Before dealing with this question I will turn to the material parts of the 
deed of gift. In this appeal we are not concerned with any question about the 
true construction of the document. We are only concerned with the question 
as to whether the document was duly attested. ‘It is, therefore, best to begin 
with the coneluding part of the document. The deed of gift is written by 
Shivram Sakharam Kubal, ‘‘inhabitant of Vengurla, to-day at Parule’’, Then 
there is a place for attestation and one of the attestors is Laxman Jagannath 
Samant. There is a line for another attestation, but there is actually no attesta- 
tion. Then there are the signatures, that is to say, the mark of the left-hand 
thumb of Jayaram as also the mark of the left-hand thumb of Ramabai, both the 
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“signatures being written by Laxman ie aaa Samant: - „Pelog ‘that is this 
statement :— - 
- “ Received private attendance fee of Rs. 10 ten only on 28th August 1048 mpg etd (o 
Government on the same da is 
Below that appear (1) thumb mark (2) thumb mark, AE of. cen 
and Ramabai without having been so described. And just above thege two 
thumb marke is the statement that ‘‘(1) Jayaram Anant Samant, ang (2) 
Ramabai bhratar Jayaram Anant Samant, agriviltire (and) ‘house-hold’ work, 
Goud Brahmin (ages) 75/55, Parule, the executants of this document admit 
the execution of the document and affix their thumb mark.” There are words 
with a rubber stamp “È ge Qey seq RT Y Get ON FT REA mE Fam”. 
Below these two thumb markes this i is what is atated ; s , 
“ Hari Dadaji Desai (occupation) agriculture, (residing) in Parula, is known to the Sub- 
Rogistrar and states that he personally knows the exeoutants Nos. 1 and @ of the above docuibent 
and identifies them.” - `` 
Then follows the signature of Hari Dadaji Desai and the date, and below that i is 
the signature of the Súb-Registrar; Vengurla, and then there is 'the recital ‘‘He- 
gistered under No. 262 at pages 184 to 190 of Volume 224 of Book No. I; dated 
22nd August 1938, Sub-Registrar, Vengtrla.’’ It is in relation to’ thid docuw 
ment that I have to decide as to whether thé document can be said to be duly 
attested. 
` Now, the gift in order to be valid must coatin to the provisions, of s, 123 of ` 
the Transfer of Property Act. It provides that- 
“ For the purpose of making a gift of immoveable property, the transfer must be effected 
by à registered instrament PET E S PAE e ono and attested by at legst two 
witnesses.” 


Therefore, the three requirements to constitute a valid gift are (1) due execu- 

tion (2) dug attestation-and (3) due registration. The expression ‘‘attested’’ 
ig defined in s. 3 of the Act. In this connection it will be helpful to consider 
the material portion -of the oral evidence in the case. Ramabai (exhibit, 38) 
in her evidence says that Sonba told her that the deed was for her benefit and 
asked to put her thumb on jit. Sundrabai (exhibit 40) in her evidence says 
that the gift-deed was executed in the house of J ayaram, that, the Sub-Registrar 
.. had been there, that after the writing of the gift-deed, Jayaram handed it over 
to her, that Jayaram and defendant No. 1 put thejr, thumb-marks on the gift- 
deed in her presence and that she accepted the gift.and took the gift-depd and 
handed it over to the Sub-Registrar. Shivram (exhibit 41), who, is the, writer 
.of the deed, says -that the Sub-Registrar and the witness had gone, to Parule, 
- that the Spb-Registrar was one Saswadkar, that the witness wrote the deed at 
the dictation of Ramabai and Jayaram, that, Jayaram and Ramabai put their 
thumb-marke on exhibit 89 in his presence, that the thumb-marks were attested 
by one Laxman Jagannath Samant in his presence and that Laxman Jagannath 
also signed exhibit 39 asa witness in his presence. It may be noted that this 
witness does not refer to the presence at this stage-of Hari Dadajj Desai. ‘Then 
the evidence of the attesting witness Laxman Jagannath Samant exhibit 48) 
is this. He says that Ramabai and Jayaram had passed it to Sundrabai, that 
Remabai and Jayaram-had put their thumb-marks on the gift-deed in his 
presence, that he had attested the thumb-marks as asked by Jayaram and Ba. 
bai and that he had-also signed on exhibit 39 as an attesting witness. It may 
again be noted that at this stage he does not refer. to the presence of Hapi 
Dadaji-Desai. Then the evidence of Hari Dadaji Desai (exhibit 44), is this. 
“He says that he knows Sundrabai and Ramabai and knows Jayaram, and that 
Jayaram and Ramabai have put their thumb-marks on exhibit 39, . dt i is appa- 
rent from what I’ ‘have said above that the only, person who had gigned as an 
attesting witness is Laxman, Jagannath Samant and the place | for the second 


t “ 
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attestation is left blank. Learned’ counsel’ for the appellant concedes that Lax- 
man Jagannah Sqmant is the only attesting witness. But it is said that the 
Sub -Registrar must be considered to be an attesting witness and further that 
Hari Dadaji Desai, an identifying witness, must also be considered or deemed 
to be an attesting witness. -In the present case the Sub-Registrar has not heen 
examined. Hari Dadaji-Desai has been: éxamined and his evidence I have 
already referred to. Now, after the document is executed, at the time when 
it is to be presented to the Sub-Registrar certain formalities have got to be 
observed. This refers to an inquiry before registration by a registering officer 
which is indicated in s. 34 of the Indian Registration ee 1908. According to 
a. 34(3) (b) the ) registering officer shall satisfy himself as to the identity of the 
persons appearing before him and alleging that they have executed the docu- 
ment, and after he is so satisfied the Sub-Registrar has then to follow the pro- 
cedure laid-down in s. 58 and s. 59 of the Indian Registration Act. Section 59 
refers to the particulars to be endorsed on documents admitted to registration. 
And 8. 59 provides: . 

“The registering officer shall affix the date and his signature to all endorsements made under 
sections 52 and 58, relating to the same document and made in his presence on the same day.” 
Now, in the present case, Hari Dadaji Desai appears only as an identifying 
‘Witness and the document shows’ that he had identified the executants. His 
signature appears just below the two thumb marks made by Jayaram and Rama- 
bai when they admitted the execution of the document. It does not appear from 
tho evidence that Hari Dadaji Désai was present when Laxman Jagannath 
Samart, the attesting witness, attested the document. The question then is whether 
Hari Dadaji‘ Desai can be regarded as or can be -deemed to be an attesting 
witriess. As the Sub-Registrar has not been examined, it is, I think, unnecessary 
to consider whether the ‘Sub-Registrar can be regarded as an attest- 
ing witness, assuming that he can be so regarded in law. On the face of the 
document, thé document appears to have beeh attested by only one attesting 
witness, and ‘the requirement of s. 128 of the Transfer of Property Act is not 
clearly fulfilled. But if the Sub-Registrar and Hari Dadaji Desai can be re- 
garded as or cap be deemed to be attesting witnesses, as learned :counsel con- 
tends, then it is clear that the document can be said to have been properly 
attested. But for reasons, which I am about to mention, neither the Sub-Re- 
gistrar nor Hari Dadaji Desai can, in this case, be regarded as attesting wit- 
nesses. - Ab I have already said, s.' 128 of the Transfer of Property Act con- 
templates three things: (1) due execution, (2) due attestation and (3) due re- 
gistration. In the present case there is no dispute as regards the first and the 
third requirements. The point at issué is with respect to the second require- 
ment; and if due-execution and due attestation must precede due registration, 
then it is not possible to hold that the Sub- -Registrar and the identifying wit- 
ness can properly be regarded as attesting witnesses. Besides, when a witness 
attests a document, he does so with the consciousness that he witnesses the exe- 
cution of a document. In’ the present case having regard to the evidence, to 
which I have already referred, the only attesting witness, when the two efe- 
eutants affited their: signatures, was Laxman and so, apart from authority, I 
hold that Hari Dadaji cannot be said to be an attesting witness so as to comply 
with the provisions of s. 123 of the Transfer of Property Act. 

However, the view which I take in the matter is supported by authority. It 
has been so held in a decision of the Allahabad High Court in Lachman Singh 
v. Surendra Bahadur Singh.’ The headnote in that case is as follows: 

“The signatures of the Sub-Registrar and of the witnesses identifying the executant at 
registration are not sufficient attestation of a mortgage deed for the purposes of the Transfer 
PEP ET ais aon samitini tat oa Hub- Hea iste Anit iaritilying vetnesoeali seeto Soiu 
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the executant a personal acknowledgment of his signature or mark, and that they did sign in the 
executant’s presence. 

“The mere fact that a person sees, or receives an acknowledgment of, the execution of a 
document and signs tt does not make him an attesting witness, unless he signs with the idee of 
bearing testimony to the execution and with the idea further of permitting himself to be cited 
as a witness to prove the execution. 

© Although the registering officer receives a personal acknowledgment from the executant 

of the fact of bis executing the document and, puts his signature under a statement that the 
executant admitted the execution, he does not sign as an attesting witness. The identifying 
witnesses sign the endorsement on the document only in token of the fact that they have identified 
the executant before the Sub-Registrar, and do not sign as attesting witnesses.” 
Learned counsel has relied very strongly upon the case of Veerappa Chettiar 
v. Subramanta Ayyar.' This case has been referred to in the full bench deci- 
sion of the Allahbad High Court, to which I have just referred, and the full 
bench did not approve of the principle laid down in Veerappa_Chetitar v. 
Subramama Ayyar. In this Court there is a decision reported in Herktsandas 
v. Dwarhadas,® which shows that this Court followed the decision in Lachman 
Singh v. Surendra Bahadur Singh, in preference to the decision in Veerappa 
Chettiar v. Subramanta Ayyar. And there is one more decision (unreported) 
in Timmavva v. Channava.s Mr. Justice Lokur after noticing the conflict of 
authority agreed with the view taken in Harkisandas v. Dwarkadas which 
accepted the view taken in Lachman Singh v. Surendra Bahadur Singh in pre- 
ference to Vesrappa Chettiar v. Subramania Ayyar. Therefore, the signatures 
of the Sub-Registrar and Hari Dadaji are not sufficient attestation as required 
by 8. 123. 

But assuming that the signatures constitute due attestation, I may now refer 
to a decision of the Privy Council in Surendra Bahadur Singh v. Behari 
Singh.* A part of the headnote in that case is worth quoting :— 

‘* Assuming that it would be legitimate to look at the proceedings relating to the registration 
of a mortgage deed for the purpose of proving the due execution and attestation thereof, it ts 
necessary, in order to comply with the provisions of the Transfer of Property Act, 1882, to prove 
that the Registrar and the identifying witnesses had signed the endorsement in the presence of 
the executant and that the admission of execution was made in the presence of the witnesses. 
Signatures of the Registrar and the identifying witnesses cannot, in the absence of proof of the 
above-mentioned facts, amount to due execution and attestation of the mortgage deed within the 
provisions of the Transfer of Property Act. ~ 

“ Particulars which are endorsed on documents which are admitted for registration under 

s. 58 of the Indian Registration Act, 1908, do not include statements as to the aforesaid facts 
which are necessary for proving the due attestation of a mortgage deed according to the provisions 
of the Transfer of Property Act.” 
The case in Lachman Singh v. Surendra Bahadur Singh was a case relating to 
a mortgage and the present case deals with a deed of gift. But there is no 
difference between 8.-58 and s. 123 on the question of due attestation. It may be 
mentioned that in that case their Lordships of the Privy Coucil did uot 
actually settle the conflict between the decision in Lachman Singh v. Surendra 
Bahadur Singh and the decision in Veerappa Chettiar v. Subramanta Atyar} 
and at p. 1054 this is what is stated :— 

“Tf it had been intended to rely on the proceedings of the registration as showing that the 
provisions of the Transfer of Property Act as to due execution and attestation of the mortgage 
deed were complied with, evidence should have been given on behalf of the plaintiff to prove the 
necessary and material facts.” 

So that the endorsement by itself is not sufficient to prove due attestation within 
the meaning of s. 123. Evidence must be given to prove the necessary and mate- 
rial facts, and in the present case the Sub-Registrar has not been examined, and 
though Hari Dadaji Desai has been examined, his evidence does not justify the 


2 87 Bom. L. R- 918. 4 (1989) 41 Bom. L. R. 1047, P. o. 
3 (1948) S. A. No. 406 of 1941, decided by 
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conclusion that he can properly be regarded as an attesting witness. To quote 
his evidence once again, this is what he says >— 

“I know Sundarabai and Ramabel and know Jayaram. I see exhibit 30. Jayaram and 

Hamabai have put their thumb on exhibit 39.” 
Now Jayaram and Ramabai had put their thumbs at two places, first, when they 
executed the document, and, secondly, when they. admitted the execution before 
the Sub-Registrar. As to whether the witness refera to the thumbs first put 
by them or to the thumbs put by thé executants when they admitted the execu- 
tion before the Sub-Registrar, the evidence is vague, and I am unable to say 
that this evidence can properly be interpreted to mean that the witness referred 
to the thumb marks when the-executants executed the document. It is to be 
remembered that Hari Dadaji Desai has signed immediately below the signa- 
tures of Jayaram and Ramabai when they admitted the execution of 
the document before the Sub-Registrar, and in these circumstances and 
having regard also to the evidence of Sundrabai, Shivram and Laxman, when 
Hari Dadaji Desai refers to the thumb marks on exhibit 39 he really refers to 
thumb marks of the executants when they admitted the execution before the 
Sub-Registrar. Besides, the learned appellate Judge was not impressed with . 
the evidence of Hari Dadaji Desai. This is what-he says (p. 2): 

“ Now, it does not appear clearly from the evidence of this witness that the two thumb 

impressions referred to by him'were the first two thumb impressions pat by the executants in 
token of having executed the document or whether the thuinb impressions referred to by him were 
the two subsequent thumb impressions made by the executants in the presence of the Sub- 
in token of their acknowledgment of the execution of the document. The probability is that the 
witness refers to the subsequent two thumb marks.” 
I am in agreement with this view. I have referred in some detail to the oral 
evidence only for the purpose of pointing out the material evidence in the case 
‘in order to satisfy myself if Hari Dadaji Desai can properly be regarded as an 
attesting witness. Hari Dadaji in his evidence does not say that Jayaram and 
Bamabai admitted the execution of the document in his presence. He merely 
says that Jayaram and Ramabai have put their thumb-mark on exhibit 39. 
There is, therefore, no compliance with the requirements of s. 128. 

For all these reasons I hold that the document (exhibit 39) has not been 
attested as required by law. 

The result is that the appeal fails and must be dismissed. 

On the question of costs, learned counsel for the appellant says that im the 
peculiar circumstances of the case there should be no order as to costs, Mr. 
Walawalkar for defendant No. 1 objects and I think naturally. The plaintif 
fails in this proceeding on a technical point and not on the merits of the dispute. 
Apparently there has been conflict of opinion between the High Courts on the 
question raised in the appeal though this Court in Harkisandas v. Dwarkudas 
had taken as correct the view propounded in Lachman Singh v. Surendra Ba- 
hadur Singh. However, having regard to the peculiar circumstances of the case 
the fair order will be that there will be no order as to costs of this appeal. 


Before Mr. Justice Macklin and Mr Justice Bavdckar. 

PIROZSHAH DAJIBHOI MALAOWALLA b. NAJAMAT RUSTOMJL* 
Indian Registration Act (XVI of 1908), Sec. 17—Indian Evidence Act (I of 1872), Sec. 91—Agreement 
having ons and indivisable consideration—Claim for maintenance and residence under agreement 
—Effect of non-registration of agreament—Whether agreement can be used in evidence of 

claim for maintenance. 

A testator bequeathed his property to his brothers, and to his widow only a right of main- 
tenance out of the property. An agreement was arrived at between the brothers and the 


* Decided, August 3, 1948. First Appeal Civil Judge (Senior Division) at Thana, in 
No. 67 of 1942, from the decision of B. David, Suit No. 881 of 1040. 
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widow by which the will was affirmed and tt was agreed that in order to save disputes the 
widow should receive an enhanced maintenance and a right of residence in houses belonging- 

_ to the family. The agreement was not registered. In a suit by the widow claiming main- 

tenance and residence under the agreement, the question arose whether the document as a. 

whole could be received in evidence of the agreement which it contained :— ° oF 
- Held, that the agreement could be used in evidence of the widows lalm for maintenance, 
which was cléarly divisible from~her claim for residence. 
Vyravàn Chetti v. Subramanian Cheit’, followed. 
- ' Nemtulla v. Safiabu" and Bishsshar Lal v. Musst. Bhurt, not followed. 
_ Hanmant v. Ramabai‘ and Mohammad Qarim v. Mat. Rugia Begum’, referred to. 

One Rustomji Malaowalla, died in 1937-leaving a will by which his property 
went to his three brothers (defendants Nos. 1 to 8) and all that his widow, 
Najamai' (plaintiff), received was a right of maintenance out of his property 
amounting to rupees thirty a month. A few months after Rustomji’%s death. an 
agreement was arrived at between the defendants on. the one hand.and the 
plaintiff on the other by which the will -was affirmed and it was agreed that-in 


- order to save ‘disputes the plaintiff should receive maintenance at the rate of 


a 


rupees fifty per month and should also be given a right of residence in the two 
houses belonging to the'family. At the end of the agreement there was a clause 
which provided that in the event of the Tal falling into Sep the agreement 
should be considered as cancelled. > 

‘An application was made by defendants: Nod 1 to 8 to the Mahalkari for 
piutation of the property from the name ‘of the deceased Rustomji to’ the nanes 
of the defendants. A notice was issued by the Mahalkari to the plaintiff, aud: 
in reply to the notice she stated. that no right to her husband’s estate could’ be 


‘established until probate of the will had been taken out, and that only a civil 


Court was competent to decide whether the will was not genuine and how far 
it was binding. “In that statement she also said that go long as the will was not. 
proved, she had a share in the estate of her husband according to the Parsi suc- 
cession law, and therefore her name, should be entered as successor to her hug- 
band until such time as the defendants obtained probate, In the course of 
the statement she also indicated. that the agreement. had been obtained from 
her by misrepresentation, and that from what the defendants had put into the 
agreement regarding the will being disputed and the agreement then becoming 
null and void there was a doubt as to whether the will was a genuine document 
or not.- Thereupon defendant No. 1, who‘was in management of the property, - 
issued notice to-the plaintiff that her maintenance would be only Ra. 30 becaulee 
she had disputed the-will 

The plaintiff then’ brought the present éuit for a declaration-of: her ent 
under the agreement to obtain Rs. 50 per month from defendants Nos. 1, 2, and 3 
and for a declaration of her right of residence in the two family houses, and 
for a ein a on the suit property for the amount of her maintenance. Defend- 
ant No. 1 claimed that the’agreement had’ become imoperative by reason’ of 
plaintiffs having disputed the will, and he also contended that the agreement 
was unenforceable as it required registration and could not be received in 
evidence of any agreement, even that part of the hacia which related only 
to maintenance. 

The trial Court held’that the clause relating to-the seine ceasing . lo be 
operative in the event.of the will being disputed.could. not be applied in the 
present case because on a true construction of the clause a good deal more than 
a mere dispute was intended, The trial Judge gave the plaintiff a declaration 
of her right to maintenance; but he refused a declaration of her right to resi- 
dence, because that in his view was a matter which required registration, and 


1 (1920) I. L. R. 43 Mad. 600, _ 3 (1920) I. L. R. 1 Lah. 438. 
8.0. 33 Bom. L. R. 1857, r.0, 4 (1919) 21 Bom. L. R. 716. 
2 (1984) 87 Bom, L, R. 83. 5 L L. R. 16 Lah. 1105. ' 
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. he also refused to create. a charge on the property, because the agreement itself 
did not provide for any charge. 

Defendant No. 1 appealed to the High Court mä asked for the dismissal of 
the entire suit. Defendants Nos. 2 and 8 also appealed to-the High Court and 
asked that they should be relieved of the obligation east on them to pay coste 
in view of the fact, that they had always maintained the correctness of the 
plaintiff’s claim and ‘had themselves taken stepa to'see that she got her mainte- 
nance and residence as provided by the agreement. 


RB. A. Jakagirdar and Pochax Jamskedji, for the appellant, 
E. 8. Daundkar, for respondent No. 1. 

V. 8. Desas, for the appellants and respondents Nos. 2 and 3. 
B. A. Jahagirdar, with Pochaji Jamshedji, for respondent No. 2, 


MALIN J. [After stating the facte and dealing with one of defendaut 
No. 1’s contentions the judgment proceeded :] 

But a further contention against the .plaintiff’a suit is that the document as 
a whole required registration, since the consideration for the document cannot 
be separated so.as to attach part of it to the maintenance elause and the other 
part to the residence clause; so the document as a whole cannot be received in 
evidence of any agreement which it contains, even that part of it which ~ pro- : 
vides merely for. the plaintiff ’s maintenance. For this contention reliancd is ` 
pluced upon a decision of this Court in Nemtulla v. Saflabu’ and a decision of 
the High Court of Lahore in Bisheshar Lal v. Musst. Bhurt.? - In each desision 
the separability of the document into a clause- requiring registration 
and a clause not requiring registration was treated as‘ dependant 
upon separability of the consideration. But our attention has been directed to 
an earlier decision of this Court which is not referred to in the later decision 
and: where the test is apparently treated as being nothing more than the sepa- 
rability of the two provisions in the document. The cage is Hanmant v. Rama- 
ba, and the litigation aroge on a compromise with regard to both moveable 
and immoveable property. The Court said that the document might be looked 
at for the purposes of the claim to a share in respect of a cash allowance, which 
they treated as moveable property. But though there is no clear statement 
that the document could be taken into evidence not becanse thé, consideration 
was separable but because the claim itself was separable and the suit related 
only to a part of the claim, it is clear that this was the basis of the decision; 
and I may mention that this case has been followed with approval in a la 
decision of the Lahore High Court, Mohammad Qasim v. Mst. Rugia Begum.* 
A clear authority for our refusing to accept the contention of defendant No. 1 
in this case is the decision’ of the Privy Council in Vyravan Chetti v. Subra- 
manian Chettt®. That was a case where an agreement had to be enforced with ` 
respect to money realized under two mortgages. The agreement was not al- 
together easy of interpretation and there were two distinct ways in which it 
could be interpreted; but their Lordships said that whichever interpretation 
were accepted there could be no objection to the lack of registration in such 

proceedings ag those out of which the appeal had arisen, for, ‘‘if. the whole 
effect of the agreement is. to provide merely that the realized money ie to be 
divided in equal shares, then there is nothing in this agreement which requires 
.to be registered, and if, on the other hand, there are.two distinct provisions, 
the one relating to rights of property and the. other with regard to the division 
of the realization moneys; then, as these proceedings relate merely to: the ques- 
tibn of the realized money, it need not bè registered forthe purpose ‘of being 


1 (1884) 87 Bòm. L. R. 82. ` ` eh LL. R. 16 Lah. 1108. 
a2 (1920) L L. R. 1 Lah. 436.- 5 1900 I. L-R. 48 Mad. 660, - 
8 (1919) 21 Bom. L. R. 716, 8. 0. 23 Bom. L. R. 1857, P.c. 
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given in évidence in this suit, although it may be that it would require to be - 
registered for the purpose of being given in evidence in a suit relating to the 
regulation of the rights against the estate itself.” In other words without any 
possibility of doubt their-Lordships treated the test as being not the divisibility 
of the consideration money but the divisibility of the claim. In this case it 
cannot be held that the claim for maintenance and the claim to residence in any 
way depend upon each other. „Each is mentioned in the agreement, it is true; 
but the agreement does not connect them together in any way except in so far 
as it provides one consideration for the agreements as a whole, and we think 
that in view of the decision of the Privy Council in the case which I have cited 
the authority upon which defendant No. 1’s learned advocate relies cannot any 
longer be considered as good law. The result is that the agreement can be 
used in evidence of the plaintiff’s claim for maintenance at Re. 50 per month. 


Befne Mr. Justice Macklin and Mr. Justice Bavdekar. 


BALDEVDAS VALLABHDAS v. DEVENDRAPRASAD.* 

Ctotl Procedure Code (Aet V of 1908), Secs. €7, 115—Scheme tn respect of temple framed by High 
Couwrt—Applcation for directions, to District Judge, under provisions of schome-——Order passed 
on suck appHeation—Whether application in revision or appeal to High Court competent agains 
suoh order. 

- An application for directions was made to the District Court in accordance with the 
provisions of a schemet framed by the High Court in relation to a temple, objecting to certain 
items of the budget of the institution. Against the order of the District Judge, who dismissed 
the application, the matter was brought before the High Court in the alternative by way of 
revision or by way of appeal:— 

Held, (1) that the application in revision was not competent as it did not come within 
the purview of s. 115 of the Civil Procedure Code, 1908 ; 

(2) that the alternative remedy by way of appeal was also incompetent, ns the order 
pamed by the District Court was (i) neither an order falling under s, 47 of the Civil Proce- 
dure Code, 1908 : 

Jeranchod v. Dakore Temple Comemiitee!, followed ; 
Chandraprasad v. Jinabharth?, referred to ; 

(li) nor could the order be construed as a decree within the meaning of its definition in 
the Code, as the suit between the parties to the application had come to an end before the 
order under appeal was passed : 

Shridhar v. Ganu’ and Jeranchod v. Dakore Temple Commiiteet, followed. 
Srijib Nyayatirtha v. Dandy Swawi Jagannath Ashram’, 
Chandraprasad v. Jinabhartht* and Kadri v. Khubmiya’, referred to. 

Tue Swaminarayana temple at Ahmedabad was administered under a scheme 
framed by the High Court in 1934. One Baldevdas (applicant), who was one 
of the members of the committee appointed under the scheme, filed the present 

, application under cl. 33 of the scheme, in the District Court of Ahmedabad 
against Devendraprasad (opponent No. 1), who was ‘the Acharya, and the 
remaining members of the committee (opponents Noa. 2 to 7). The applicant 
prayed inter aka that the Court should direct that the provision made in the 
budget for Rs. 30,000 for the marriage of the Acharya and Rs. 6,000 for the 
purchase of a motor car be deleted as being contrary to the scheme and that 
the provision made for Rs. 10,000 for the household expenses be reduced to 

Res. 6,000. The opponents contended that the provision made for the various 

items was reasonable and not contrary to any provision of the scheme. 


* Decided August 8, 1946. First Aj out of the directions contained in this scheme. 
No. 115 of 1943, from the decision of 8. 1 io 37 Bom. L. R. 872, r.o. 
Rajadhyakaha, District Judge at Ahmedabad, 2 (1980) 88 Bom. L. R. 520. 
in Application No. 860 of 1940. 8 (1927) 29 Bom. L. R. 891. 

One of the clauses of the scheme ran as 4 (1925) 27 Bom. L. R. 87%, r.c. 
te i 5 [1041] A. L R. Cal 618. 

Liberty ts reserved to the Acharya or to any 6 (1990) 38 Bom. L. R. 520. 
member of the committee toapply to the District T fioso 88 Bom. L. R: 548. 


Court, Ahmedabad, in reference to the carrying 
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The District Judge held that the matters with respect to which the parties 
had come to him were matters falling within the compass of the scheme and 
that there was no reason for him to interfere on the merits. Against this order 
the applicant came to the High Court in the alternatiye by way of appeal or 
by way of revision. 


J.C. Shah, with K. T. Pathak, for the appellants, 
A. G. Desai, with C. K. Shah, for the opponents. 


Mackxum J. This matter comes before ts in the alternative by way of 
appeal or by way of revision with regard to an order passed by the District 
Court of Ahmedabad on an application for directions made to it in accordance 
with the provisions of a scheme framed by this Court in 1934 for the Swami- 
narayan temple at Ahmedabad. Put generally, the application by the peti- 
tioners was made in connection with objections which they had taken to certain 
items of the budget of the institution framed in 1940. The learned Judge held 
that the matters with respect to which they had come to him were matters fall- 
ing within the compass of the scheme, and also that there was no reason for 
him to interfere on the merits. It is against this order that the parties have 
now come to the High Court. 

Regarded as an application in revision, it is clear that it does not come within 
the purview of s. 115 of the Code of Civil Procedure, since the scheme itself 
gives jurisdiction to the Court to hear matters of this sort and the petitioners 
themselves treated the Court as having jurisdiction in that they applied to the 
Court. It was within the jurisdiction of the learned Judge to decide the mat- 
ters which he did decide, and it cannot be said that in exercising his jurisdic- 
tion he has been guilty of any material irregularity within the meaning of 
s. 115 or has in any way offended against any abstract rule of procedure. 

We are asked to hold that s. 115 ig not exhaustive.so that we should have 
jurisdiction to interfere even in matters not expressly covered by that section. 
That no doubt is true; but as a matter of general principle and particularly 
with regard to this case we see no reason to extend our jurisdiction to eases not 
specifically falling within s. 115. ° 

Coming to the alternative remedy by way of appeal, the argument is that 
although there is no specific provision for an appeal either in the Code of Civil 
Procedure or in the scheme itself, nevertheless an appeal must lie to this Court 
because the order passed by the Court is an order which either falls under a. 47 
or is otherwise a decree within the meaning of the definition in the Code. There 
is ample authortiy for holding that this does not amount to an order falling 
within s. 47. Indeed it may be said that that matter has been conclusively 
determined by the Privy Council in Jeranchod v. Dakore Temple Committee’. 
That was a case where an appeal was made to the High Court from an order 
of the District Court sanctioning certain rules under a scheme. Though it had 
apparently not been objected in appeal that this was not an order coming 
under s. 47, their Lordships held ‘definitely that it did not fall within s. 47; 
and that decision is of course binding on us. I may also refer to the decision 
of a bench of this Court in Chandraprasad v. Jinabharthi? which was a simi- 
lar case arising out of a scheme. It follows that the only chance for the appel- 
lants is to bring the order of the District Court of Ahmedabad within the pur- 
view of the definition of deeree. We are told that it satisfies the definition to 
the extent of being a final determination of the mattere in controversy between. 
the parties, and also that the parties whose mattera have thus been finally de- 
termined are parties to the suit. As to the first point we do not propose to ex- 
press any opinion, since in our view the appeal must fail on the latter part. 


1 (1825) 27 Bom. L. R. 872, r. c. 2 (1080) 88 Bom. L. R. 520. 
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In our view the matters in controversy cannot be regarded as matters in con- 
troversy between parties in the suit, since the suit had come to an end before 
the orders under appeal were passed. If we had to decide this matter.in the 
absence of authority, I should, speaking for myself, find it unreasonable to hold 
that a suit should be deemed to continue as long as the scheme, framed in the 
guit remained in being. There are manifest difficulties, practival and theoreti- 
cal, in adopting any such view; but quite apart from such ‘abstract considers- 
tions as these the matter in our view is fully detérmined by authority. We 
have been referred to an unreported decision of the Oaleutta High Court, Srind 
Nyayatirtha v. Dandy Swami Jagannath Ashram’, where it was held that the 
suit did continue at any rate up.to the time of the order passed under the 
scheme. But that was a special case where the scheme itself provided for the 
continuance of the suit until certain orders were passed under the scheme, and 
it is of no assistance to us in determining the present application. There is 
also a remark of Mr. Justice Patkar in Chandraprasad’s case where his Lord- 
ship refers to the decision in the Dakore Temple case and mentions that it was 
there held that tbe order could not fall under a 47 and goes on to say: “E 
think that the order in such a case would be an order on an application in the 
suit under the liberty to apply reserved in the scheme.’’ No reasons are given 
- for that opinion in so far as it can be regarded as an opinion that the suit 
must be deemed to continue. In ‘the same case Mr. Justice Broomfleld empha- 
tically dissociated himself from the view that the suit could be regarded as 
continuing. He did not definitely decide the point, but he did say on refe- 
rence to certain decided cases that it was apparently permissible to hold that 
the suit was at an end and that any orders subsequently passed were passed 
under the scheme and not in the suit It is not inconceivable that there might 
be cages in which it would be wrong to regard the suit as having come to an 
end before the passing of the orders of the District Judge on an applivation 
made under the provision for liberty to apply; fot example, the scheme itself 
might provide that the ‘suit should bé deemed to continue until the happening 
of certain events, or it might be possible by implication to treat the intention 
of the scheme as being that the suit should continue for some definite or inde- 
finite time. Such cases are not inconceivable; but we are satisfled that this 
is not one of them. In a later case, Kadri v. Khubmtya,? the same learned 
Judge repeated his opinion and reaffirmed his doubts that the suit could be 
regarded as perpetually pending. In the result these last two cases were 
treated as falling within the revisional powers of this Court and not subject 
to appeal. There is also a decision of this Court in SAridhar v. Ganu’, where 
the mere fact of the acheme providing for reference to the District Judge for 
directions was held to imply that the District Judge was also to exercise con- 
trol generally in regard to any question of management that might be’ pro- 
perly brought before him, and that the District Court ought therefore to be 
regarded as the final authority in that particular matter of dispute under the 
scheme. If these were not enough, we still have the overriding anthority of 
the Privy Council in the Dakore Temple case. The general effect of that deci- 
sion was that the High Court has no power to act in any matter coming under 
the scheme except to the extent given it under the scheme, and it is evident 
that their Lordships could not have expressed any such opinion as that if the 
suit could be regarded as still in being and the order of the District Court could 
be regarded as a decree, 

We think therefore that this matter fails both as an application in revision. 
and as an appeal, and that it must be dismissed with costs. 


1 [1941] A. L R. Cal. 018. 3 (1927) 2 Bom. L. R. 891. 
% (1980) 83 Bom. L. R. 548. ; 
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co Before Mr: Justica Coyajes. : 
MATURI SANYASILINGAM v. THE EXCHANGE BANK OF INDIA 
& AFRICA, LTD.*.° _ ; 
Negotiable Instrionents Act (XXVI of 1881), Secs. 131, 85.4—Cheque—Bank draft drawn by itself 
on tis head office whether such draft amounts to cheque—Neghgence of bank—Converston. 
The plaintiff obtained a bank draft for Rs. 4,400 from the Vislanagram branch of the 
Imperial Bank of India, htd., drawn by it on its head office in Bombey, in favour of 8, and 
sent it by ordinary post to his agent in Bombay for collection.. Before the draft could reach 
the addressee, it was intercepted by N,-who indorsed it to “Nagindes Premchand Shaha,” 
and paid it into the defendant bank with whom he had, opened a current account in his 
assumed name of “ Nagindas Premji Shah.” The account of N had been opened in the 
defendant’s book with a cash payment of Rs. 800 without proper introduction contrary to 
an express rule of the bank, and the money paid in was drawn out shortly afterwards. The 
defendant bank cashed the draft and credited tts amount, without noticing the change in 
names, or comparing the signatures or looking into the state of the current account. Nearly 
the whole amount paid in was withdrawn by N within e couple of days. The plaintiff 
having sued the defendant bank for conversion of the proceeds of the draft, the bank relied 
on the protection given to it by s. 181 of the Negotiable Instruments Act, 1881 :— 
Held, (1) that the bank was not entitled to the protection of s. 181 of the Act, since the bank 
draft was not a cheque ; ; : 
(2) that the bank was guilty of negligence in doing what it did; and 
(3) that therefore the bank was Hable at the plsintiff’s suit. : 
Ow March 10, 1944, Sanyasilingam. (plaintiff). purchased at Vixianagram 
a demand draft for Rs. 4,400 from the Imperial Bamk of India, Ltd, in favour 
of one Shantilal Lalchand Shah for valuable consideration and sent it to the 
drawee by ordinary post for collection. The draft failed to reach the addressee, 
and was intercepted by one N. P.,Nanalal Narbheram Bhudtani. Nanalal 
had a current account with the Exchange Bank of India and Africa, Ltd. (de- 
tendant) in the assumed name of Nagindas Premji Shah, which was opened 
with a cash balance of Rs. 300, without any reference to his respectability, 
contrary to a specific rule of the bank. The amount was drawn out shortly 
afterwards. The missing draft was endorsed to Nagindas Premchand Shaha 
and paid into the current account of Nagindas Premji Shah together with an 
amount of Rs. 1,000, on March 14, 1944. On March 16, 1944, a sum of Ra. 6,800 
was drawn out from the current account. 
On October 29, 1945, the plaintiff sued to recover Rs. 4,400 from the defend- 
ant-bank. The defendant denied its liability and contended that the plaintif 
was guilty of negligence in sending the draft by ordinary post. 


H. P. Amin, with I. G. Thakor, for the plaintiff. 
Purshottam Pricumdas and D. B. Desai, for the defendants. 


COYAJEE J. The plaintiff has filed this suit against the defendants who are 
a bank carrying on business in Bombay for conversion of the proceeds of a 
draft in the following circumstances. , 

The plaintiff who carries on business at Vizianagram sends drafts to his com- 
mission agents in Bombay as well as hundies and other documents in payment 
of goods forwarded to him by his commission agents from Bombay. Pursuant 
to this practice of his the plaintiff on March 10, 1944, sent from Vizianagram 
a demand draft for Re. 4,400 which was purchased by him from the Imperial 
Bank of India at Vizianagram, being draft No. AV 08020, and he sent, the said 
draft which was drawn in favour of one Shantilal Lalchand Shah or order to 
his commission agents by ordinary post. It appears that the plaintiff’s com- 
mission agents in Bombay to whom he was forwarding the same did not receive 


* Decided, July 16, 1948. O. C: J. Bult No. 1712 of 1948. 


810 7 THE BOMBAY LAW REPORTER, [VOL. XLIX. 


the said document. By his letter of March 14, 1944, the plaintiff informed his 
commision agents about the same but he was informed by Shantilal Lalehand 
Shah that they had not received the said draft or hundies enslosed with the 
draft. Inquiries were made thereafter and it appears that the said draft was 
stolen. This position is not contested by the defendants, namely, that the draft 
was stolen. On March 14, 1944, the draft was delivered to the defendants for 
collection by one of their customers, Nagindas Premji Shah, in whose name 
there appears to be a current account with the defendants’ Iranch offke at 
Jhaveri Bazar in Bombay. The branch office realised the (lraft from the 
Imperial Bank of India.and having obtained the payment for ths same credited 
that amount to the account of Nagindas Premji Shah on Marel 16, 1944. The 
branch office thereafter allowed the customer Nagindas Premji Shah to 
withdraw a sum of Rs. 5,300 from that account. 

It appears -that the defendant bank opened a branch at Jhavw ri Bazar, Bom- 
bay, on October 26, 19438. On that day according to the evidexce of Sadanand 
Anand Bastodkar there was a rush to open accounts and he opened accounts 
of several applicants. One N. P. Shah also applied on the same day and 
presented to him with the application form which is marked exhibit No. 1 in 
this suit a sum of Rs. 800 in cash. It appears there was no nime on the form 
against the column ‘‘introduced by’’. One of the rules of the bank on the 
application form states that a current account will be opened for approved 
parties only on an initial deposit of Rs. 300 or more. It ix the evidence of 
Sadanand that he opened this account as the party looked respectable, but he 
made no inquiry in connection with the party. He admits that there is a 
special rule of the bank that a current account will be opened for approved 
parties only and the rule says that applications for new accounts must be made 
on the bank’s own forms. The witness admits that there is a rule for safety 
among banking circles that an account should normally be opened on a proper 
introduction of the applicant. He says in this instance in spite of the re- 
cognised practice he opened the account because the applicant did not present 
a cheque but cash, and he says that he had not been instructed by the manager 
or by the directors to open an account without a reference if the applicant de- 
posited cash, although the party was not known to him before the day of his 
application nor was he known to any officer of the bank, and he says that the 
first rule printed on the back of this application form had not been complied 
with in this instance. A copy of the account of Nagindas Premji Shah has 
been tendered in evidence and marked exhibit No. 3. It appears from this 
that after depositing a sum of Rs. 300 the party withdrew amounts from time 
to tims leaving a balance of Rs, 16-8-0 on December 30, 1948. Thereafter a 
further withdrawal of Ra. 10 left a balance of Re. 6-8-0 on January 10, 1944, 
after which there is a deposit of Rs. 100 in cash. After this comes the amount 
of the proceeds of the draft in suit, namely Re. 4,400 on March 14, and on the 
same day a deposit of Ra. 1,000 was made, and it appears that within twenty 
four hours thereafter there is a withdrawal of Ra. 5,300 by a cheque in favour 
of one Chhaganlal Vishram leaving a balance of Rs. 106-14-0, which amount is 
still held by the bank unclaimed by Nagindas Premji Shah. It appears that 
the draft was drawn in favour of one Shantilal Lalchand Shah. It purports 
to be signed by Shantilal Lalchand Shah and it is directed that the same be 

- paid over to Nagindas Premchand Shaha which is spelt as Shaha and not Shah. 
So that comparing the applicant’s name and the endorsement it appeara that 
there fs'on the face of the endorsement a clear difference, namely, the name of 
the applicant—the client of the defendant bank is Nagindas Premji Shah 
whilst the party’s name on the document Ex. M is Nagindas Premchand Shaha. 
There is evidence before the Court that during the investigation a certain 
photograph was recognised by the witness Sadanand at the C.LD. office as that 
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of the party who had opened a bank account with the defendants under the 
name of Nagindas Premji Shah, which according to the police-offcer giving 
evidence was a party known on the records of the police by the name of Nanalal 
Narbheram Bhudtani. I shall discuss the evidence in this ponnection when 
I come to the questions involved m this cage. 

Two questions arise in this suit, and the first question = hatha the docu- 
ment exhibit M a draft is under the Negotiable Instruments Act a cheque and 
therefore the defendants are entitled to claim protection under s. 181 of the 
Negotiable Instruments Act, 1881. The second question is whether the defend- 
ants prove to the satisfaction of the Court that they dealt with this doeument 
bona fide and without negligence, 

The first question was argued when the case was opened by Mr. Purshottam 
and has been further argued by Mr. Desai who appears now on behalf of the 
defendant bank. The argument in short is this. The document sued upon 
according to the defendants although called a draft is on a reading of different 
sections of the Negotiable Instruments Act a cheque and therefore the defend- 
ants are protected under s. 181 of the Negotiable Instruments Act. My atten- 
tion has been drawn first to s. 6 of the Act which defines a cheque, namely, a 
cheque is a biH of exchange drawn on a specified banker and not expressed to 
be payable otherwise than on demand. Section 5 defines a bill of ex- 
change as an instrument in writing containing an unconditional order, 
signed by the maker, directing a certain person to pay a certain sum of money 
anly to or to the order of a certain person or to the bearer of the instrument. 
it is argued on this that the draft which was drawn by the Vizianagram 
branch of the Imperial Bank of India on its head office in Bombay is also a bill 
of exchange and being crossed and payable on demand on presentation amounts 
to a cheque within the meaning of s. 6 of the Negotiable Instruments Act, and 
therefore the defendants are entitled to protection under s. 181 of the Act. 
Tn, this connection it is necessary to look at the scheme of the whole Act and 
the manner in which the Legislature has amended the Act from time to time 
in connection with drafts, bills of exchange and cheques. First of all I shall 
refer to Chap. VII of the Negotiable Instruments Act which refers to discharge 
from liability on notes, bills and cheques. Under that chapter there is s. 85 
which says that where a cheque payable to order purports to be endorsed by 
“or on behalf of the payee, the drawee is discharged by payment in due course. 
This section was followed by an amendment by Act XXV of 1980 whereby s. 85A 
was enacted, under which it is provided that where any draft, that is, an order 
to pay money, drawn by one office of a bank upon another office of the same 
bank for a sum of money payable to order on demand, purports to be endorsed 
by or on behalf of the payee, the bank is discharged by payment in due course. 
Now s. 85 refers to discharge from liability under a cheque, and if a draft of 
the nature set ont under s. 85A was a cheque as contended for under ss. 5 and 6 
of the Act, the amendment would have been redundant. The distinction I make 
is this. A bank draft may be a bill’of exchange of the nature as contended 
for by counsel for the defendants if it is drawn by bank A on bank B. But 
it is not a bill of exchange or cheque in my opinion where it is drawn by bank 
A on its branch or by the branch on bank A. The reason for this distinction 
is to be found in the judgment of Lord Justice Landley in Capital and Counties 
Bank v. Gordon; London City and Midland Bank v. Gordon’, and at p. 250 Lord 
Justice Lindley points out that the third class of documents the Appeal Court 
was considering consisted of four drafts of the appellant bank and uot erumed. 
He then stated that he agreed with the Court of Appeal in thinking that the 
bank which was both drawer and drawee of these instruments was (p. 250) :— 

“ not entitled to treat them as bills of exchange as defined in s. 3 of the Bille of Exchange 
Act, although a holder may sue the bank upon them, and treat them etther as bilis of exchange 


1 [1903] A. C. 240. 
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or as promissory notes : sec. 5 sub-s.(2). An instrument on which no action can be brought by the 
drawer can hardly be a bill of exchange within s. 8 of the Act, whatever ft may be called in ordinary 
talk” . ; - 

In other words ths test is whether the drawer can at any time bring an action 
on that instrument against the drawee. Mr. Desai who argued this matter 
with his usual ability pointed out to the Court that the words used under s. 5 
of the Negotiable Instruments Act show that the direction was to ‘‘a certain 
person.”’ to pay a certain sum of money, that therefore there was a sufficient 
indication as to who the drawee was and that the words used under the corres- 
ponding section of the English Act are ‘‘third parties or third person”. The 
answer to that is that the words ‘‘a certain person’’ are not used in s. 5 in that 
sense, because if a reference is made to s. 4 of the Act, it will appear that there 
also the same words are used in connection with a promissory note ‘‘a certain 
person’’, Now under s. 4 there could be no doubt that the other party to the 
promissory note was bound to be a third person. In this connection Mr. Desai 
has drawn my attention to the judgment of Mr. Justice Bailhache in Rogs v. 
London County Westminster and Parr’s Bank, Ltd.’ where contentions were 
advanced on this point by eminent counsel and Mr. Justice Bailhache in a 
short’ reference to the argument at p. 687 says as follows: 

“One of the instruments in question was drawn upon a bank by that bank itself, and it 
was sald on behalf of the plaintiff that an instrument so drawn was not a ‘cheque’ within the 
meaning of the Bills of Exchange Act, 1883, and therefore that s. 82 did not apply to it. I think 
that instrument was a cheque, and for this purpose comes within the same category as the others.” 
The manner in which the learned Judge has dealt with this point is short and 
mo reasons are assigned how the learned Judge came to that conclusion, and 
it appears that the decision of the House of Lords which I have already re- 
ferred to, namely, Capital and Counties Bank v. Gordon, was evidently uot 
cited nor.discussed by the learned Judge. It is true that as far as the Bnglish 
law is concerned an amendment has been introduced there whereby the law 
has now been brought in accordance with the view taken by Mr. Justice Bail- 
hache and not in accordance with the view taken by the House of Lords, and 
‘that the effect of that amendment is that the principle laid down in Ross’ case 
js recognised now in practice though hitherto believed to be wrong in law. 
That is a matter of statutory amendment in England. This Court is bound 
to consider the position as it stands under the Negotiable Instruments Act. I 
have pointed out above how s. 85A has been deliberately enacted by the Legis- 
lature for the purpose of giving protection as regards discharge of bills, notes 
and cheques to the collecting bank in connection with the drafts drawn by the 
bank on its own branch. That is as regards discharge only. The Legislature 
has not thought fit to further amend the Act by adding to s. 181 a rider to the 
effect that the protection given under s. 131 shall be extended to drafts of the 
nature I have discussed above, namely, one drawn by a bank upon its own 
branch office, as was the case with reference to s. 85. 

In these circumstances the position appears to be that as regards such drafta 
collected by banks in India there is no statutory protection. In the absence 
of statutory protection common law must apply, and any party converting to 
its own use or on behalf of its client, the customer, the proceeds of a draft in 
the circumstances stated above would be liable. As there is no statutory pro- 
tection, the defendant bank would be liable to the pjaintiff for the amount of . 
the draft collected by them and ‘no further consideration of the case would 
have been necessary. But I shall proceed to consider the other question also 
as the trial Court should- give its finding on the evidence before it also, namely, 
had there been a statutory protection under the Act whether the defend- 
ants have proved to the satisfaction of the Court that they had not been guilty 
of negligence. 

1 [1919] 1 KE. B. 678. 


1946.] - SANYASILINGAM 0. EXCHANGE BANK ETC. LTD. (0.C.J.}—Coyajee J. 818 


On the question of negligence each case is an authority for itself looking to 
the facts and circumstances that may be recorded in evidence before a Court 
of law. The question before me is whether there were any suspicious circum- 
stances connected with the opening of the account, the operation of the account 
by deposits and withdrawals of large amounts, As regards the opening of the 
account it is clear on the evidence before më that there was no introduction of 
the applicant by any party known to the bank nor was he known to Sadanand 
or to any officer of the defendant bank personally. There is a well known ` 
principle adopted by banks, namely, that an applicant should be introduced. 
Further this bank has an express printed rule at the back of the application 
form‘saying ‘‘Current Account will be opened for approved parties only.” 
This rule was not complied with and the witness Sadanand admitted that he 
had done this on his own initiative without any directions from the manager 
or from the directors of the bank to suspend such a rule on that particular day. 
The witness admitted that he was aware of the general recognised practice 
amongst bankers not to open an account without a reference, but he says that 
on that particular day when the branch office was opened he did not comply 
with that practice. The second point as regards this transaction is that the 
state of the account was peculiar, namely, it was opened with an amount of 
Ra, 800, a part of which amount was withdrawn leaving a balance of Rs. 6-8-0, 
after which there.is only one deposit of a sum of Rs. 100 and after that a large 
cheque for Re. 4,400 was paid into the account on March 14, together with 
another sum of Re. 1,000, and within two days thereafter Rs. 5,300 were with- 
drawn. It has been argued before me that my brother Mr. Justice OChagla 
has laid down in Bapulal Premchand v. Nath Bank Id.’ that where an 
account was opened against cash, then the non-obtaining of a reference does not 
amount to such a failure on the part of the bank as to amount to negligence.” 
T have not the least hesitation in agreeing with the learned Judge on that pojnt 
that if a party comes with cash the bank may open his account without a re- 
ference. But as pointed out by the English cases this is an antecedent cir- 
cumstance which though per se does not amount to negligence, it should be 
taken into account by Courts of law, namely, if the account is operated in the 
manner in which this account was operated, then in my opinion the bank was 
put upon an inquiry when large amounts were paid in and withdrawn in the 
manner as set out in the account exhibit No. 3. That is not all. The third 
point is that the draft has been endorsed over to one Nagindas Premchand | 
Shaha. It is true that the customer of the defendant bank Nagindas gave his 
specimen signature as N. P. Shah and his full name as Nagindas Premji Shah. 
But there is a clear difference in the two names Nagindas Premji Shah and 
Nagindas Premchand Shaha and the bank was m my opinion definitely negli- 
gent in not having checked the endorsement with the application form of the 
party. It turned out that the person in whose name the account stood was 
known to the police as one Nanalal Narbheram Bhudtani. In these cireum- 
stances it appears to me that the Court is entitled to take all the circumstances 
together, namely, the opening of the account in this manner, further the man- 
ner in which this aceount was operated upon and the manner in which the de- . 
fendant bank certified the draft as belonging to their customer without having 
compared and checked the signature on the reverse of the draft with the appli- 
eation form or compared the signatures. The question before me therefore is 
whether the cumulative effect of all this is or is not that the bank has failed to 
satisfy the Court that they were not guilty of any negligence. 

In the case of Commissioners of Tuxation v. English, Scottish and Australian 
Bank® it was held that the negligence referred to in sub-s. (1) of s. 88 is 


1 (1043) 48 Bom. L. R. 999. 2 [1920] A. C. 083. 
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negligence in collecting the cheque, not in opening the account. The test is 
whether the paying in of any given cheque, coupled with the circumstances 
antecedent and present, was so much out of the ordinary course that it ought to 
have aroused doubt in the banker’s mind, and caused him to make inquiries. 
The standard of care required is that derived from the practice of bankers. 
Tn that case Lord Dunedin remarked that (p. 688): 

“ Tt is not a question of negligence in opening an account, though the circumstances connected. 
with the opening of an account may shed light on the question of whether there was negligence 
in collecting a cheque.” 

Thereafter the learned Law Lord quoted with approval a passage from Com- 
missioners of State Savings Bank v. Permewan, Wright & Co.’ as follows 
(p. 478): - 

“* Apart from the well-established rule that whether or not the evidence establishes that a 
person acts without negligence is a question of fact, the legal principles found in Morison v: 
London County and Westminster Bank, Lémtied* and relevant to the present, are (1) that the 
question should in strictness be determined separately with regard to each cheque; (2) that the 
test of negligence is whether the transaction of paying in any given cheque was so out of the 
ordinary course that it ought to have aroused doubts in the bankers’ mind, and caused them to 
make inquiry.’ 

“If there be inserted after the words ‘ given cheque’ the words ‘ ‘coupled with the cireum- 
stances antecedent and present,” their Lordships think this is an accurate statement of the law.” 
These observations made use of by Lord Dunedin were again reiterated by 
Lord Justice Serutton in Hoyds Bank v. The Chartered Bank of India, Aus- 
tralia and Chinas and the quotation being set out at p. 59. Lord Justice 
Scrutton in the case of E. B. Savory & Co. v. Lloyds Bank, Lid.4 poses a ques- 
tion at p. 180 as-to what amounts to negligence. It may be noted that in all 
these decisions the question of negligence is approached from the negative 
point of view and the question always was—Does the bank prove that they 
acted without negligence? He further quotes the authority of Hannan’s Lake- 
view Central, Limited v. Armstrong & Co.© as follows (p. 191): 

“ The only question is, Did they act without negligence? What does ‘ without 
mean? It means, I take it, without want of reasonable care in reference to the interests of 
the true owner, the principal whose authority the customer purports to have.” 

I shall finally refer on this point to Lloyds Bank v. E. B. Savory & Co.°. In 
that case Lord Buckmaster remarked as follows (p. 211): 

“The question therefore is whether, in the circumstances, the appellants received payment 
of the cheques, without negligence and the proof lies upon them. 

The risk of banking accounts being used for dishonest purposes is well known and realised. 
by the banks. The appellants have a book of rules designed to afford protection against this 
misuse of their facilities.” 

Thereafter at p. 214 Lord Buckmaster quotes the evidence to show what i the 
nature of inquiry the bank managers ought to make in different circumstances. 
Lord Wright also refers to a certain special printed rule addressed by the 
bank to their employees and thereafter he again quotes Lord Dunedin in the 
case of Commissioners of Taxation v. English, Scottish and Australian Bank 
to show that the matter should be separately considered in connection with 
each cheque and also after taking into consideration all the circumstances an- 
tecedent and present. Lord Wright thereafter remarked as follows (p. 231) :— 

“ There may thus be relevant negligence in connection with the opening of the customer's 
account by the banker. It is now recognised to be the usual practice of bankers not to open an 
account for a customer without obtaining a reference and without inquiry as to the customer's 
standing ; a failure to do so at the opening of the account might well prevent the banker from 
establishing his defence and s. 82 if a cheque were converted subsequently in the history of the 
account.. . The matter is now so well appreciated by bankers that the appellants have a printed. 


1 10C.L. R. 487. 4 [1982] 2 K. B. 123. 
2 [1914] 8 K. B. 356. 3 3 Com. Cas. 188. 
3 [1039] 1 K. B. 40. B trees} A.C. 201 
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rule saying that no new current account is to be gpened without knowledge of or full inquiry Inte 
the circumstances and character of the customer.” 

. In the circumstances it appears to me that it is the duty of the banker at 
“common law to take care that they do not convert moneys belonging to the true 
owner as between whom and their client there is no contractual liability, and 
the statute itself does not provide an absolute immunity to the collecting bank 
nnless it brings itself within the conditions formulated by a. 181 of the Negoti- 
able Instruments ‘Act, that is, has acted bona fide and without negligence in 
the process of recovery of moneys. Mr. Desai has cited to me the judgment of , 
Mr. Justice Chagia in Bapulal Premohand v. The Nath Bank Ld. I have had 
the benefit of the discussion by the learned Judge in that judgment and the 
benefit of the manner in which the learned Judge made his observations on the 
judgments in leading English cases on the question of negligence. This judg- 
ment has been relied upon by the defendants very strongly in their favour. 
At p. 400 Mr. Justice Chagla observes: 

“* According to the Privy Council, as I read the judgment, if a customer opens an account 
with cash and there is nothing suspicious about the manner in which the account is opened, the 
fact that the bank made no inquiries about the customer would not disentitle the bank to the 
protection given to it by s. 181 of the Negotiable Instruments Act.” i 
That is a statement of the learned Judge on which the defendants rely. | 
entirely accept the observations of the learned Judge on the point, but the 
learned Judge does indicate in his judgment that this per se may not be a fact 
on which the banker would be disentitled to the protection of the Act, but as 
Pointed out in the judgment cited by me above it is an antecedent fact which | 
may be taken into consideration with other facts and circumstances for the’ 
purpose of weighing whether the bank has proved that it has not been negli- 
gent. In fact I am reminded in this very connection of the observation of Mr. 
Justice Chagla at p. 401: 

. tt is always dangerous to rely on observations of Judges torn from their context or 
read without reference to the facts of the case which necessitated the particular observation.” 
All that Mr. Justice Chagla has stated has been summarised by him in this 
connection at p. 403 where he says that ‘‘In his opinion there is no absolute 
and unqualified obligation on a bank to make inquiries about a proposed custo- 
mer.” Thereafter the learned Judge agrees that modern practice requires 
that a customer should be properly troduced or, in other words, that the bank 
should act on the reference of some one whom it could trust. Therefore per- 
haps in most cases it would be wiser and more prudent for a bank not to 
accept a customer without some reference. 

Having considered the authorities and the evidence before me and looking 
to the manner in which the account was opened without a reference coupled 

with the manner in which the account was operated upon and most important 
of all the manner in which the draft was not scrutinised and compared with 
the application form, taking all this into consideration the sum total in my 
opinion comes to ths and I hold that the defendant bank has failed to prove 
that they were not guilty of negligence in collecting the amount of this draft 
from the Tupana Bank and crediting the same to the account of their own 
customer. 

As regards this issue (No. 4) although it has been raised, I find no diffeulty 
in holding that there is no negligence on the part of the plaintiff and even if 
the plaintiff had been remiss in not sending it by registered post, that does not 
entitle the defendants to rely upon such a plea. In this connection I may 
again refer to the observation of Mr. Justice Chagla at p. 404 where he says: 

“ However negligent the true owner may be, ft can be no answer by the person who converts 
the article that he should be let off from his Hability because of the negligence of the true orner.” 

There will therefore be a decree for the plaintiff against the defendants for 
a sum of Rs. 4,400 together with interest thereon from November 14, 1945, till 
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judgment together with costs and intebest on judgment at six per cent. I fix 
costs of this suit at Re. 3,000 including costs of the summons. 
Attorneys for plaintiff: Raghavayya & Nagindas. al 
Attorneys for defendants: Amarchand & Mangaldas. ; 


APPELLATE CIVIL. 


Before Mr. Justice Lokur. 
ATMARAM NEMCHAND GUJAR v. BABAGOUDA BHARMA.* 
Dekkhan Agriculturists’ Relief Act (XVII of 1879), See. 151(8)—Mortgage—Sudt for accoun— 
Application by morigagor for decree for redemption—Claim for redemption not time-barred 
when suit for account filed—Whether Court can pass decree for redemption. 

In a suit for an account of a mortgage filed within limitation, under the Dekkhan Agrioul- 
turists’ Relief Act, 1870, the Court is empowered to pass a decree for redemption, on an 
application made to it by the mortgagor under s. 15D(3) of the Act, before the passing of a 
decree in the suit, provided his claim for redemption was not barred by limitation when the 
suit was filed. 

Laluchend v. Girjappa', referred to. 

Basagoupa’s (plaintiff's) grandfather executed a mortgage of certain lands 
in favour of the father of Atmaram (defendant No. 1) on April 14, 1880. The 
mortgagee was put in possession of the lands and under the terms of the mort- 
gage deed the mortgagor was z0 recover possession of the lands in that year in 
which on the first day of Chaitra he would pay the principal sum of Rs. 800. 

The plaintiff, who: was an agriculturist, filed the present suit against the 
defendants on July 27, 1940, for accounts under s. 15D(1) of the Dekkhan 
Agriculturists’ Relief Act The trial Judge on June 23, 1941, granted a de- 
claration that on taking accounts of the suit mortgage the sum of Re. 800 was 
due to defendant No. 1 at the date of suit. He also ordered that the plaintiff 
was at liberty to pay the necessary court-fees and to apply for a redemption 
decree before the decree in the suit was signed. On June 30, 1941, the plaint- 
if applied for redemption with necessary court-fees, and a redemption decree 
was passed on that day under s. 15B of the Dekkhan Agriculturists’ Relief 
Act. 

Defendant No. 1 appealed to the High Court. 


F. N. Bhalerao, for the appellant. i 
B. N. Gokhale and N. 8. Shrikhande, for respondent No. 1. 


LoxoR J. This appeal raises an interesting question of limitation for seek- 
ing redemption in a suit under s. 15D(3) of the Dekkhan Agriculturists’ Relief 
Act, 1879. The plaintiff filed a suit under that section on July 27, 1940, for 
an account of a mortgage, dated April 14, 1880. On taking an account the 
trial Court found that Rs. 800 were due under the mortgage, and before the 
decree was signed, the plaintif made an application under a. 15D, sub-s. (3), 
that he was going to pay the requisite court-fea and that a decree for redemp- 
tion of the mortgage should be passed in his favour. The tril Court accepted 
the court-fee payable for redemption of the mortgage and passed the usual 
decree for redemption under s. 15B of the Dekkhan Agriculturists’ Relief Act, 
on June 30, 1941. It was contended that when the application under s. 15D, 
sub. (3), was made by the plaintiff, his claim for redemption was time-barred. 
According to the terms of the mortgage-deed the amount of the mortgage was 


* Decided, December 18, 1945. Second by M. S. Bagali, Civil J (Junior 
Appeal No. 717 of 1048, from the decision of ivision), at Chikodi, in Suit No. of 1940. 
P. M. lad, District Tin at aum, in _ 1 (1895) L L. R. 20 Bom. 489. 
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payable on the first day of Chaitra and therefore the right to redeem the mort- 
gage accrued on the first day of Chaitra after the execution of the mortgage- 
fend, which fell on March 31, 1881. The plaintiff had, therefore, to file a suit 
for redemption within sixty years thereafter under art. 148 of the first schedule 
to the Indian Limitation Act. When the sujt for accounts was filed by the 
plaintiff on July 27, 1940, he could-have asked for redemption of the mortgage 
as that claim was then still in time, but as the application under s. 15D, sub-s. 
(3), of the Dekkhan Agriculturists’ Relief Act, was made more than sixty years 
after the mortgage amount became -payable, his claim for redemption was time-. 
barred, and it is urged that the application should not have been granted. This 
contention did not find favour with the trial Court, and the learned District 
Judge agreed with that Court and confirmed ‘its decree. It is now urged in 
this Oourt that the learned District Judge was wrong in thinking that the 
application under s. 15D, sub-s. (3), of the Dekkhan Agriculturists’ Relief Act, 
was for amending the plaint and the principles which govern the amendment 
of the plaint would apply to it. It is true that the application under s. 15D, 
sub-s. (3), does not seek for amendment of the plaint itself, but that sub-section 
gives the Court power to pass a decree for redemption in a suit for an account. 
Under O. TI, r. 2, of the Civil Procedure Code, every suit must include the whole 
of the claim which the plaintiff is entitled to make. in respect of the cause of 
action. So ordinarily a suit by a mortgagor for accounts only is not maintain- 
able, and if he sues for accounts only, his subsequent claim for redemption 
would be barred. But s. 15A of the Dekkhan Agriculturists’ Relief Act makes 
an exception, and as pointed out by Ranade J. in Laluchand v. Girjappa,' 
sub-s. (3) of s. 15D confers upon the Court power to turn an account suit into 
a suit for redemption in its discretion, and instead of asking for a further relief 
by amending the plaint, the plaintiff can by a mere application ask for a de- 
cree for redemption in a suit for an account. -It is significant that although a 
similar right is given to the mortgagee to apply to the Court to pass a decree 
for foreclosure or sale, instead of a decree merely declaring the amount re- 
maining unpaid, a condition is imposed that the mortgagee should at that time 
have been ‘‘entitled to sue for foreclosure or sale”. The word ‘‘then’’ indi- 
cates that when he makes an application for that relief his right to sue for 
foreclosure or sale must be im time. No such condition is imposed upon the: 
mortgagor’s application for redemption. It is true that when the suit was 
filed by him his claim for redemption must be in time, and had he asked for 
redemption in the plaint itself, he would have had to pay the necessary court- 
fee, but in order to facilitate such a suit by an agriculturist he is allowed the 
option of merely asking for an account in the first instance, and then at any 
stage thereafter before the decree is passed, applying to the Court, on payment 
of the necessary court-fee to give him a decree for redemption. Under s. 149 
of the Civil Procedure Code as soon as he pays the requisite court-fee with the 
permission of the Court the original plaint itself is to be deemed to have been 
duly stamped for the relief of redemption. If the claim for redemption was 
in time when the suit was filed, the Court is bound to pass a decree for redemp- 
tion if in its discretion it thinks it fit to grant the application. The trial Court 
thought it fit in this case to grant the application. There is no reason to inter- 
fere with its order on the ground that the application was barred under art. 148 
of the first schedule to the Indian Limitation Act. ‘That article applies to 
institution of suits, and in: the case of an applicatién made under s. 15D, sub-s. 
(3), the Court is specially empowered to pass a decree for zecompuon in a suit 
brought for a different kind of relief. 
No olhei point i tinged ete T -dietniaa lie Appeal Witt coats l 
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Before Mr. Justice Sen and Air. Justice Rajadhyaksha. 


- NARENDRASINGJI RANJITSINGJI v. UDESINGHJI.* 
Indian Limitation Act (IX of 1908), Arts.131, 120—Pensions Act (XXIII of 1871), Set. 6—Applica- 
tion under Pensions Act to file suit for declaration of share in Toda Giras allowance—Filing of 
- suit after obtaining certificate—WWhether such suit governed by art. 131 or 120 of Indian Limita- 
tion Act—Whether $. 6 of Pensions Act ts starting point of Hmitation—Toda Giras Allowance 
Act (Bom. VH of 1887), Secs. 8, d— Heir” tn s. 3 whether includes adopted son—‘‘ AHenate” 
in s. á whether excludes devise by will. 

The plaintiff applicd in 1817 to the Collector for a certificate under s. 6 of the Pensions 
Act, 1871, to file a suit agninst the defendants for a declaration that he was entitled to a share 
in the Toda Giras allowance obtained by the defendants from Government from year to 
year, The application was refused. In 1926 the plaintiff made a second appication, and 
that too was refused. In 1983, however, the plaintiff applied for the third time, and obtained 
the certificate. In 1984 the plaintiff filed a suit against the defendants to obtain a declaration 
that he had a right to a share in the Toda Giras allowance. On the question whether art. 181 
vor art. 120 of the Indian Limitation Act, 1908, was applicable to the case :— 

Held, (1) that the suit was ‘ to establish a periodically recurring right ” withm the meaning 
of art. 181 of the Indian Limitation Act, and that, therefore, that article was applicable 
to the case; 

(2) that art. 181 was applicable: notwithstanding the fact that the plaintiff was enabled 
to file the suit only after obtaining the certificate under s. 6 of the Pensions Act, as that 
provision merely gave jurisdiction to the civil Court and it could not be regarded as the 
starting point ef limitation ; 

(8) that the refusal by the Collector of the certificate in 1917 and 1926 did not amount 
to a refusal on the part of the defendants of the plaintiff's right toa share in the allowance. 

Case-law discussed. 

An “heir” within the meening of s. 3 of the Toda Giras Allowance Act, 1887, includes 
ae ONAE PEL EE EE Y E T 

In re Munshi Ram ‘and the Worksmenws Compensation Act, 1883) and Goberdhonadas v. 
Prafullabala Dasi’, referred to. 

7 The word “alienate ” ın s. 4 of the Toda Giras Allowance Act, 1887, doos not exclude a 


devise by will 
Narayan v. Krisknaji*, referred to. 

THE parties to the suit were related as shown in the genealogical tree set out 
at p. 821. One Pratapsinji was the common ancestor of Umansinhji 
(plaintiff), Motisinhji and Narendrasinhji (defendants Nos. 1 and 2). 
Pratapsinji was the grantee of a Toda Giras allowance of Ra. 7,197 per year 
from the British Government. After his death the allowance was continued to 
his son Khushalsinhji and a sanad was granted to him in 1866. On the death 
of Khushalsinhji the grant was continued to his three sons, Raisinhji, Takhat- 
sinhji and Gambhirsinhji. TakLatsinhji died in 1874. Durjansinhji, the son 
of Takhatsinhji, had applied to the Collector for separate payment to him of 
his one-third share of the allowance, namely, Rs. 2,399, and the share was ac- 
cordingly separated and continued to be paid to him till his death in 1898. 
Durjansinhji’s son Dolatsinhji died in 1906 and his widow Mankuverba adopted 
the plaintiff on July 1, 1910. Mankuverba continued to draw one-third of the 
allowance till her death in 1916. 


On July 23, 1917, the plaintiff applied to the Collector for a certificate under 
s. 6 of the Pensions Act, 1871, to enable him to file a suit against the defend- 
ants, who represented the other two branches of the family, for a declara- 
tion that he was entitled to receive the amount of Re. 2,899, out of the grant. 
The application was refused. In 1917 the plaintiff applied for letters of ad- 
ministration in respect of the property of Dolatsinhji on the ground that he 
was his adopted son. The defendants disputed the factum and validity of the 


* Decided, February ¢, 1046. First A 1 1 (1981) L L. R. 12 Lah. 638. 
No. 180 of 1941, from the decision of M. T. 3 a  e 
Mohta, Civil Judge (Senior Division) at Surat, 3 (1980) 382 Bom. L. R. 1249. 
in Suit No. 54 of 1984. 


- 


19-46.] NABENDRASINGJI RANJITSINGJI D. UDESINGHII (A.C.J.) 819 


adoption. The Court held the adoption proved and granted letters of admin- 
istration witk the exception of the claim to a share in the Toda Giras allowance. 
In 1926 the plaintiff made a second application to the Collector for a certificate 
under the Pensions Act in respect of his sharé in tlie allowance but his ‘appli- 
cation was refused on the ground that the matter had already once been de- 
cided by Government. In 1938 the plaintiff applied for the third time for a 
certificate under s. 6 of the Pensions Act in respect of the allowance and was 
successful in obtaining one on November 17, 1933. The plaintiff filed the pre- 
sent suit on February 15, 1984, against the defendants, for a declaration that 
- he had a right to a share in the Toda Giras allowance obtained by the defen- 
dants from the Government Sub-Treasury at Olpad. On November 28, 1934, the 
Collector cancelled the certificate granted to the plaintiff on November 17, 
19388. 

The trial Court took the view that the certificate granted in 1988 had been 
validly cancelled and held that the suit could not proceed. On appeal by the 
plaintiff the High Court held that the certificate given in 1933 was a valid 
certificate under the Pensions Act and that its subsequent cancellation by the 
Collector was invalid and ulira vires. The High Court remanded the case for 
disposal to the lower Court. 

The trial Court held inter alia that the plaintiff was the adopted son of 
Dolatsinhji and as such was entitled to a one-third share in the allowance and 
that the suit was not time-barred under art. 181 of the Indian Limitation Act, 
1908, which was applicable to the facts of the case. 

The defendants appealed to the High Court. 


G. N. Thakor and 8. T. Desai, with B. G. Thakor, for the appellants. 

C. K. Daphtary, with H. M. Choksi and V. N. Chhatrapati, for the respon- 
dent. - 

Sex J. This suit was brought by the respondent to obtain a declaration that 
he had a right to a share in the Toda Giras allowance obtained by the defendants 
from the Government sub-treasury at Olpad, the share being one-third up to 
the year 1980 and half after the said year, a permanent injunction directing 
the defendants and their heirs and descendants to pay the plaintiff, his heirs 
and descendants a half share of whatever amount thé defendants might re- 
ceive in future as the said allowance and the sum of Rs. 8,896-8-0 as arrears 
due to him with interest from the date of the suit as well as his costs. The 
inaterial facts in this case are as under. Pratapsinhji, the common ancestor 
of the plaintiff and the defendants, was the grantee of a Toda Giras allowance 
of Rs. 7,197 per year from the British Government. After his death his widow 
adopted one Khushalsinhji as his son. The allowance was continued to Khushal- 
sinhji and a sanad was granted to him in 1866. On Khushalsinhji’s death, 
disputes aroge between Government and Khushalsinhji’s sons, as Government 
wanted to deduct a certain amount from the said sum on the ground that 
Khushalsinhji was not a natural son of Pratapsinhji and to stop the grant on 
the death of the last surviving son of Khushalsinhji. Khyshalsinhji’s sons 
filed a suit against Government in 1871 praying for a declaration that Govern- 
ment were bound to pay Khushalsinhji’s descendants the sum of Bs. 7,197 
without any deduction. Government accepted the contentions of Khushal- 
sinhji’s sons and the suit was withdrawn. Khushalsinhji had three sons, Rai- 
_ Sinhji, Takhatsinhji and Gambhirsinhji and the defendants represent the 

branch of Raisinhji. Takhatsinhji died in 1874, his son Durjansinhji died in 
1898 and Durjansinhji’s son Dolatsinhji died on September 80, 1906. On 
July 1, 1910, Dolatsinhji’s widow Mankuverba adopted the plaintiff, who was a 
minor "12 years old, as the son of her husband. Mankuverba died in 1916. 
After Takhatsinbji’s death Durjansinhji had applied to the Collector, Surat 
District, for a separate payment to him of his one-third share of the allow- 
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anes, namely; Rs. 2,899, and the said’ share had TE ET been separated 
and “continued to be paid to him under an: order of the Collector dated Nov- 
ember 19, 1878. On Dolatsinhji’s death, Ramsinbji, son of Gambhirsinhji, and 
Ranjitsinhji, the grandson of Raisinhji, who represented the two other branches, 
applied to the Collector for the deletion of Dolatsinhji’s name from the Govern- ` 
a records on the ground that the latter had died without leaving any male 
- This reqnest was acceded to, and Dolatsinhji’s share was amalgamated 
with the other two shares in 1907. Dolatsinhji’s widow thereupon appealed 
to Government against the said order which had been: passed- by the Collector 
and confirmed by the Commissioner, and on: October 1,, 1908, Government. de- 
cided that the one-third share of Dolatsinhji should be entered i in Mankuverba’s. 
name and that Ra. 2,399 should accordingly be. paid to her during her life- 
time or till her remarriage in case she married again. It seems that in 1909 
Ramsinhji and Ranjitsinhji addressed a petition to the Viceroy and Governor 
General in Counejl’ against this order by the Government of Bombay contend- 
. ing that at the most Mankuverba was entitled to have a lien on the share of 
her deceased husband for her maintenance while the whole allowance vested 
in thomeelves, They accordingly prayed that the order of the Government 
of Bombay should be set aside and the widow’s name deleted from the record, 
or in the alternative that thay should be declared as the reversionary heirs 
after th widow. This petition was apparently not forwarded by the Govern- 
ment of Bombay who, however, granted the applicants’ prayer that they 
should be declared as the reversionary heirs after the. widow. Up to-the date 
of Mankuverba’s death on July 10, 1916, her name remained on the Govern- 
ment records and she continued to draw one-third of the allowance. On July 
28, 1917, the plaintiff applied to the Collector for a: certificate under s. 6 of 
the Pensions Act, XXIII of’ 1871, authorising ‘the First Class Judge’sa Court, 
Surat, to entertain his suit against Ramsinhji and Ranjitsinhji for a declara- .. 
tion that he was entitled to receive the amount of Re. 2,899 out of the grant. 
This application was refused on August 4, 1917, and the said order was upheld 
by the Commissioner of the-division and Government. In the same year 1917, 
the plainti filed a suit against the members of the two other branches in the 
civil Court at Navsari in the Paroda State for a declaration‘that he was the 
legally adopted scn of Dolatsinhji and that he was accordingly entitled to his 
due share in the properties belonging to the family within the jurisdiction of 
the said Court In the same year, again, the plaintiff applied for letters of 
administration in respect of the property of Dolatsinhji situate within the 
limits of the Surat and Broach districts on the allegation that he was the adopted 
son of tho said Dolatsinhjii The properties mentioned in the plaint included 
the Toda Giras allowance enjoyed by his father. The factum and the validity 
of the adoption were disputed by the defendants, who were Ramsinhji and 
Ranjitsinhji. The Court held the adoption proved and accordingly granted 
the létters-of administration applied for, with the exception of the claim to a 
share in the Toda.Giras allowance, on-the ground that the sdid allowance was 
governed by the Pensions Act. The letters of administration were granted on 
July 14, 1921. In 1926 the plaintiff made a second application to the Collector 
for a certificate under the Pensions’ Act in respect of his share in thé allow- 
ance, but the said application was also refused on the ground that the matter 
had already once ‘been decided by Government. In the year 1926 Kesaridinhji, 
son of Ramsinhji, made a will in respect of his property in favour of ‘‘all his. 
legal heirs according to Hindu law and shastras’’ with the exception of the 
plaintiff, whose claim as the adopted son of Dolatsinhji was denied. The said- 
‘Kesarisinhji died on March 14, 1982, leaving three widows, his only son having 
predeceased him in 1918. In 1983 the plaintiff made a third attempt to obtain 
a' certificata under the Pengiona Act i in respect of the allowance, and this time 
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he was succcesful in obtaining one on November 17, 1933. On February 15, 
1934, he filed the present suit. Thereafter en November 28, 1984, at the direc- 
tion of Government, the Collector cancelled the certificate granted on Nov- 
ember 17, 1983. 

2. Ths parties to the suit are related in the manner shown by the following 
genealogical tree :— 





Eratapsiohji 
Khushalsinhji 
Raleinh ji g Takhatsinhji ~ f Cambhireinhji 
| | ; - | 
Chandrasinhji Pernt ji 
iiai etatai natia K j= Ratanba 
| : Umangsinhji (adopted) ji. 
“M ji __Narendrasinbjt 


(Defendant No. 1) ‘(Defendant No. 2) 


8. The defendants denied that the plaintiff was the adopted son of Dolat- 
sinhji. They further contended inter alia that even if the plaintiff was adopt- 
ed as alleged, the right to Dolatainhji’s share having already vested in the 
other two branches, the plaintiff could have no valid claim thereto, that the 
Collector’s certificate given in 1933 was not only ultra vires but that having 
been cancelled later it had no effect and that the suit was time-barred. The 
trial.Court framed certain preliminary issues, and taking the view that tha 
certificate given in 1933 had been validly cancelled, held that the suit could 
not proceed. The plaintiff appealed to this Court, and in the judgment given 
on September 2, 1938, it held that the certificate given in 1983 was a valid 
certificate under the Pensions Act and that its subsequent cancellation by the 
Collector on November 28, 1984, was invalid and «lira vires. The High Court, 
accordingly, remanded the case for disposal of the remaining issues. 

4. The lower Court has held that the plaintiff is the adopted son of Dolat- 
sinhji and that as such he has the same position as a natural born son and is, 
therefore, entitled to a one-third share in ihe allowance. It has arrived at this 
conclusion ‘not only on the evidence regarding the adoption but also on the 
principle of res fudtcata, relying on the decision’ of the District Court of Surat 
in 1917 onthe plaintiff’s application for letters of administration wherein it 
was held that the plaintiff had been validly adopted by Mankuverba. On tlie 
question of limitation it has held that the article applicable to the facts of 
this case is art. 181 of the first schedule to the Indian Limitation Act and that 
under the said article the suit is not time-barred. i 

5. Mr. Thakor on behalf of the appellants has not challenged the finding 
that the plaintiff is the adopted son of Dolatsinhji. We have also not allowed 
him to dispute the findings of this Court in its Judgment of September 2, 1938. 
The main part of his arguments relates to-ihe question of limitation. He has 
relied on the finding of the trial Court that the article in the first schedule to 
the Indian Limitation Act which is applicable is art. 131 and he has sought to 
show that the plaintiff was first refused the enjoyment of the right which he 
claims more than 12 years prior to the suit. Article 181 reads thus:— 





Description of salt. Period of imitation. © Time from which period begins to run. 








To establish a periodically 12 years .. When the plaintiff is first refused the 
recurring right. enjoyment of the right. 


R. 21 
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Mr. Daphtary on behalf of the plaintiff-respondent has contended that the 
article applicable is art. 120 which is as follows :— 





Description of sutt. Period of limitation. Time from which period begins to run. 





Suit for which no period of Six years.. +. When the right to sue accrues. 
limitation is provided else- 
ahere in this schedule. 





‘He has further contended that even if art. 131 applies, the word ‘‘refused”’ in 
the third column means refueal on demand, and that in this case there has 
bean no refusal on demand or even mere refusal of the plaintiff’s enjoyment of 
the right claimed more than 12 years prior to the suit. The trial Court has 


relied on the following authorities in support of its view that art. 181 applica 


to the facts of this case: Sahtb-un-Nissa Bibi v. Hafisa Bibi’, Keshav Jagannath — 
v. Narayan Sakharam?, Sirdar Gurdayal Singh v. Rajah of . Faridkote®, 
Bhimabat v. Swamiraot and Devendra v. Jhtuemur®. Mr. Thakor has also re- 
-lied on Raoji v. Bala®, Sakharam Hari v. Laxmapriya Tirtha Swami’. Shri 
Bula Maharaj v. Sakharam®, and Jagannath Kishore v. Bipan Mahato®. There 
can be no doubt that the present suit is ‘‘to establish a periodically recurring 
right” within the meaning of’art. 131 and prima facie that article would be 
applicable, and if so there can be no question of the applicability of the resi- 
dual art. 120. Raoji v. Bala, which was a suit by a co-sharer to establish his 


title to a share in an annual allowance, namely, a deshmukhs allowance, re- - . 


ceived by the defendant from Government, appears to be the most closely ana- 


logous to the present -case, and there it was held that the plaintiffs’ claim’for .. 


` a-declaration of their-title to the allowance was governed by art. 181, though 
-the claim for arrears of the allowance fell under Article 62. This case was 
one of the authorities followed in Sakkharam Hari v. Larmipriya Tirtha Swami, 
which was ‘a suit for the recovery by the manager of a temple of the arrears 
of a cash allowance which the plaintiff was entitled to receive from the pro- 
perty of the defendants. It was held (p. 353): “I£ what is sued for is the 
establishment of a title to the right itself, then Article 181 applies, whether 
the defendant is the person originally liable to pay or is a co-sharer who has 
received payment from that person”. Bhimabat v. Swamirao was a case in 
which art. 131 was not held applicable, the plaintiff being an inamdar whose 
right, title and interest had been purchased in execution of a money decree 
against him by the defendant many years prior to the suit, no” attempt having 
been made by the inamdar to levy assessment or to recover possession for over 
thirty years. This case will be relevant in the discussion of the question whe- 
ther ‘‘refusal’’ in art. 1381 means refusal on demand or mere refusal In Shri 
Bala Maharaj v. Sakharam, the plaintiff, an inamdar, sued the tenant for the 
difference between the survey assessment reviged several years before the suit 
and the assessment actually paid by the latter and it was held that art. 131 
applied. In Jagannath Kishore v. Bipan Mahato the. defendants who were 
the plaintiff’s tenants had asserted their right to hold the land in suit rent- 
free and. continued to hold it tw more than 12 years prior to suit without pay- 
ing any rent, and it was held that the suit was barred under art. 131. _ Es 


es 


1. (1 L L. R 9 AH. 218. 6 (1890) L L. R. 15 Bom. 185. 
%2 (1889) I. L. R. 14 Bom. 388. e (100) EL. 1s Bom. 188 | 
8 (1804) L. R. 231 L A. ITI. s. c. 12 Bom. L. R. 157. - 
4 (1920) L L. R. 45 Bom. 838, 8 (1926) 28 Bom. L; R. 688 = 
8. C. 38 Bom. L. R. 100. 9 pat] A L R. Pat. 116 
5. [1928] A. I. R. Cal. 883.. _ Sa g aAA Os ee ae: 
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6. Mr. Dolar 8 main arement against the argument based on the lan- 
‘guage of art. 181 and the authorities relied on by Mr. Thakor was that in this 
case the cause of action cannot be said to have arisen prior to the date of the 
certificate granted by the Collector in 1983, and that that being so, limitation 
could not possibly have begun to run at an earlier date. Under s. 4 of the 
Pensions Act, XXIII of 1871, except as therein provided, no civil Court can 
entertain any suit relating to any pension or grant of money or land-revenue 
conferred or made by the British or any former Government. Section 5 pro- 
vides that any person having a claim relating to any such pension or grant 
may prefer such a claim to the Collector of the District or Deputy Commis- 
sioner or other officer authorised in that behalf and that such Collector, or 
Deputy Commissioner or other officer shall dispose of such claim in accord- 
ance with rules made by the Chief Revenne-authority. Then a. 6 provides :— 

“ A civil Court, otherwise competent to try the same, shall take cognizance of any such claim 
upon receiving a certificate from such Collector, Deputy Commissioner or other officer authorized 
in that behalf that the case may be so tried, but shall not make any order or decree in any suit 
whatever by which the liability of Government to pay any such pension or grant as aforesaid is 
affected directly or indirectly.” 

It is clear, therefore, that the present suit could not have been instituted unless 
the plaintiff had obtained a certificate under s: 6 of the Pensions Act from the 
Collector. Mr. Daphtary has relied in support of his argument on the prin- 
ciple enunciated by Sir Richard Couch in Hurrinath Chatterji v. Mohunit 
Hothoor Mohun Goswami’ that (p. 192) ‘‘the intention of the law of limitation 
is not to give a right where there is not one, but to interpose a bar after a certain 
period to a suit to enforce an existing -right’’, and on the following dictum 
of Beaumont C. J. in Ganpat Bhujanga v. Hanamgouda Shidagauda?2 (p. 597) : 

“In construing Acts of Iimitation-the Courts must always remember that the object of 
the legislature is to induce people to be active in the assertion of their rights, and to penalise those 
who sleep upon their rights ; and if it is possible to avoid giving a statute of limitation a meaning 
which has the effect of destroying a right to sue before that right has effectively arisen, I think 
the Court should do so.” 

Mr. Daphtary has argued that to apply art. 181 in the present case, even if 
there was evidence that the plaintiff was first refused the enjoyment of the 
right claimed more than 12 years prior to the suit, would have the effect of 
destroying the plaintiff’s right to sue ‘‘before that right had arisen” and that, 
therefore, art. 131 cannot be given a meaning which has such a result. He has 
farther relied on the Privy Council decision in Jaggo Bat v. Utsava Lal, in 

which the material facts were as follows. A Hindu died in 1876 possessed of 
several villages and a house, and leaving him surviving a daughter, a wife, 
and a brother’s widow. In 1880, the wife and the brother’s widow released a 
portion of one of the villages to Government in return for a perpetual malikana 
which they divided half and half between them. In 1886, the wife sued the 
brother’s widow and established her claim to her husband’s properties, but her 
claim to the malikana was not dealt with in absence of a certificate under the 
Pensions Act, 1871. The daughter sued in 1890 to establish her title as re- 
versionary heir to her father subject to the interest of her mother and obtained 
a deres. The wife died in 1914; and the brothér’s widow died in 1920 afier 
bequeathing her share in the malikana. On December 15, 1920, the daughter, 
haying first obtained the necessary’ certificate under the Pensions Act, 1871, 
lodged against the defendant, in whose favour the aunt had disposed of her 
share of the malikana by a will, a suit for recovery inter ala of the said share 
in the malikana. Malikana has been held to be a periodically recurring right 
within the meaning of art. 131 in Gopi Nath Chobey v. Bhugwat Pershadt. 


1 (1898) L. R. 20 L A. 188. 8 10o) M Dom a Se Se 
T (198 T- L. R. 57 Bom. 598, 4 (1884) L L. R. 10 Cal. 697, 708. 
. c. 85 Bom. L. R. 956. i 
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In Jaggo Bat’s case their Lordships held that art. 120 was the relevant article 
so far as the malikana was concerned and then proceeded to observe as follows 

. 908) : 

p e Tai Act, 1871, however, there is in their Lordships’ opinion, no right of 
action at all in respect of such a subject matter as the maHkana unless and unti a certificate 
under the Act has been obtained. Their Lordships therefore hold that as less than six years had 
run between the grant of the certificate and the institution of the present sult the plaintiffs 
claim in respect of the maltkena is not statute barred under Article 120.” 

According to Mr. Daphtary’s contention, as this was a case in which there was 
no right of action unless and until a certificate under the Pensions Act had 
been obtained, art. 181 could not possibly have applied and that, therafore, 
their Lordships held that art. 120 was the relevant article so far as the malikana 
was concerned. He has attempted to show from the facts of this case that the 
daughter’s right to the malikana was in question in the earlier suit filed by her 
in 1890 and that presumably such a right had been denied by the defendats 
in that suit. The question of the applicability of art. 131 appears not to have 
been argued in that case at all, and the only contest appears to have been bet- 
ween art. 141 and art. 120. Having applied art. 120 their Lordships were 
bound to say, in accordance with the third column of that article,—‘‘when the 
right to sue acerued’’-—that such a right could daly have acerued when the 
certificate under the Pensions Act had been obtained and not earlier. 

7. As against this line of argument Mr. Thakor has contended that the ob- 
taining of a certificate under the Pdnsions Act cannot be regarded as a part 
of the cause of action in the present case. According to his contention the 
certificate merely gives the jurisdiction to a civil Court where there was none 
and it cannot be regarded as the starting point of limitation. In Coburn v. 
Colledge’ the plaintiff, a solicitor, having done certain work for the defendant 
as such which was completed in 1889, had sent him his signed bill of costs in 
respect of the work done, shortly thereafter, at the address given by the de- 
fendant who had gone beyond the seas. The defendant returned to England 
in 1896 and in the same year the plaintiff commenced an action against him 
for the amount of his bill of costs. Section 37 of the Solicitors Act, 1843, pro- 
vided that a solicitor shall not commence or maintain any action for the re- 
covery of fees until the expiration of a month from his delivering a signed bill, 
of costs, and the effect of the statute of limitation (Limitation Act 1623, s. 3) 
was that an action must be brought within a period of six years from the time 
when the cause of action arose umless the defendant was beyond the seas when 
the cause of action arose, in which case it had to be brought within six years 
of his return. It was held that the cause of action arose immediately on the 
completion of the work by the plaintiff and that, therefore, the statute of Jimi- 
tation began to run from that time and not from the expiration of a month 
from the delivery of the bill of costs. Lord Esher M. R. observed (p. 706): 

“ I think section 87 of the Solicitors Act, 1848, deals, not with the right of the solicitor but 
with the procedure to enforce it in the event of dispute or refusal to pay. It does not 
provide that no solicitor shall have any cause of action in respect of his costs or any right to be 
paid till the expiration of a month from his delivering a signed bill of costa, but merely that he 
shall not commence or maintain any action for the recovery of fees, charges, or disbursements 
until then. It assumes that he has a right to be palid the fees, charges, and disbursements, but 
provides that he shall not bring an action to enforce that right until certain preliminary require- 
ments have been satisfied. If the solicitor has any other mode of enforcing his right than by action 
the section does not'seem to interfere with it....Therefore, as soon as the solicitor bad done the 
work, he could have maintained his cause of action for work and labour. The defendant might 
plead that no bill of costs had been delivered, but that would only be by way of answer to a case- 
which constituted a good cause of action.” 

Lopes L. J. remarked in the same case (p. 709) :— 
“ Section 37 of the Solicitors Act, 1843, appears to me to assume that there is a cause of action,. 


1 [1897] 1 Q. B. 702. 
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and merely to postpone the bringing of an action upon it until the period of one month from the 
delivery of the bill. There is nothing in the section, so far ag I can see, inconsistent with the view 
that the cause of action arises when the work is completed.” 

Chitty L. J. observed as follows (p. 710) :— 

“ As has been pointed out, the result of our decision fs that a solicitor has only five years and 

eleven months within which to sue for the amount of his bill of costs. I do not shrink from that 
result. It is no doubt a restriction imposed upon him. But it is so imposed for the protection of 
his clients; and on the other hand, if the contention for the plaintiff were successful, tt would 
follow that a solicitor might postpone for any time the delivery of his bill of costs, and so prevent 
the statute from beginning toYrun.” 
It seems to us that these observations have considerable force and application 
to the facts of the present case. If the starting point of limitation was pro- 
vided by the Collector’s certificate the plaintiff had it in his power, by post- 
poning his application for such certificate, to prevent limitation running 
against him for any length of time, thus rendering the defendant’s refusal of 
his enjoyment of the right devoid of any meaning and significance for the 
purposes of limitation. In Sm. Sarat Kamm Dasi v. Nagendra Nath Pal! 
Mukerji J. pointed out at p. 980 that a careful study of the third column of 
the schedule - 

“ reveals an*outstanding,fact which cannot be ignored, namely, that the starting point of 

- limitatien does not always synchronise with the cause of action; in many cases it does, but in 

others it dates from some specified events which again are ether anterior or posterior to the 
accrual of the cause of action.” 
This view received confirmation in the judgment of the Privy Council in Lasa 
Din v. Gulab Kunwar®, where their Lordships held in effect that the expression 
‘When the money sued for became due’’ in the third columm of art, 182 was 
not synonymous with the acerual of the cause of action. That was a suit 
brought in 1928 by a mortgagee to recover money due under a mortgage exe- 
cuted by one Bikram Singh in 1912. The mortgage was for a period of six 
years but contained a clause by which, in case of default, the mortgagee was 
to have power before the expiration of the stipulated period to realises the prin- 
cipal and interest by sale of the mortgaged property. The mortgagor default- 
ed in the payment of interest for the first year, and the question aroge whether 
immediately upon this default the principal moneys ‘‘became due’’ within the 
meaning of art. 182 before the expiration of the stipulated period. The full 
bench of the Allahabad High Court in Gaya Din v. Jhumman Lal? had held 
that in such cases time ran against the mortgagee from the date of the first 
default. Their Lordships negatived this view holding that the mortgagor could 
not, by making default, take advantage of his own default, so that the mort- 
gage money did not become due within the meaning of art. 182 until both the 
mortgagor’s right to redemption and the mortgageo’s right to enforce security 
had accrued; and their Lordships remarked (p. 453) :— 

“ If in the Indian cases the question were ‘ When did the mortgagee's cause of action arise ?’ 

-¢-, when did he first become entitled to sue for the relief claimed by his sutt—their Lordships 
think that there might be much to be said in support of the Allahabad decisions.’; 
Thus in this case the starting point of limitation was not held to coincide with 
the date when it might be said that the mortgagee’s cause of action had arisan. 
8. Mr. Thakor has further referred to the provisions of s. 86 of the Civil 
Procedure Code under which a sovereign Prince or Chief may, with the con- 
sent of the Crown Representative, certified by the signature of the Political 
Secretary, but not without such consent, be sued in any competent Court. In 
Rhrimant Sayaji Maharaj Gaikwar of Baroda v. Madhavrao*+, where a suit 
was filed against the ruling Chief of the Baroda State after the plaintiffs had 


1 fisas 29 C. W. N. 978. 8 (1915) L L. R. 97 AD. 400, r.p. 
932) T. L. R. 7 Luck. 442, 453, 4 (1928) L L. R. 53 Bom. 13, 
8. 0. 84 Bom. L. R. 1600, r.o. 8. c. 80 Bom. L. R. 1468. 
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. obtained a. certificate under s. 86 of the Civil Procedure Code, it was contend- 
ed that the plaintiffs were entitled to deduct a period of four years, three 
months and twenty-one days as time required to obtain the said certificate 
from the period between the date given as the date of the cause of action, when 
the- plaintiffs had been dispossessed, and the date of the suit. This contention ` 

_ was disallowed on the ground that the argument that the plaintiffs were obliged 
to obtain the certificate before filing the suit cannot prevail against the express 
provisions of s. 3 of the Indian Limitation Act, any more than principles of 
equity can prevail against the provisions of statutory law such as s. 49 of the 
Indien Registration Act and ss. 91 and 92 of the Indian Evidence Act. It seems 
to’ us difficult to say that this case was wrongly decided. A provision regard- 

.ing the filing. of a certificate before legal action can be instituted or continued, 
similar to the provision under the Pensions Act under consideration, is to be 
found in s. 17 of tha Court of Wards Act, Bombay I of 1905, which says that 
on the publication of a notice under s. 14, sub-s. {1), no proceeding i in execu- 
tion of any decree against the Government ward or his property shall be insti- 
tuted or continued until the decree-holder files a certificate from the Court of 
Wards that the decree-claim has been duly submitted, or until the expiration 
of one month from the date of receipt by the Court of Wards of a written 
application for such certificate, accompanied by a certified copy of the decree; 
and it seems to us that the argument of Mr. Thakor that such a provision should 
be regarded as one affecting the jurisdiction of the Court rather than as one 
affecting limitation should be upheld. It has been pointed ont again and again 
by the Privy Council, and recently in General Acoident Fire and Life 
Assurance Corporation, Lid. v. Janmahomed’ that in the application of a rule 
of limitation considerations of equity and hardship have no place. There have 
been cases in which even the appellate Court has allowed the plaintiff to pro- 
‘cure and file a certificate under the Pensions Act in the appellate proceedings. 
In Sardar Ganpat Rao Moharkar v. Serdar Anand Rao, Baji Sahib? a Sub- 
ordinate Judge decreed partition of certain villages holding that an order of 
the Collector, referring the parties to the civil Court to determine whether the 
said villages were partible, was equivalent to a certificate under s. 6 of the 
Pensions Act. This view was negatived by the High Court on appeal and the 
plaintiff was allowed to file such a certificate and, on the said certificate being 
filed, the decree of the lower Court was confirmed: and there their Lordships 
of the Privy Council saw no reason to interfere with the High Court’s decree 
on that ground. This decision was followed in Antaji v. Vinayak®?. Where a 

-similar question aroge in Vinayak v. Narayan+*, it was held, following Antaji 
v. Vinayak, that in a suit regarding a cash allowance the certificate of the 
Collector which gives jurisdiction to the civil Court to entertain the suit can 
be produced in the High Court in appeal. We are of the opinion that the 
question when it became possible for the plaintiff to file the: present suit cannot 
affect the real starting point of limitation in this case, namely, when the plain- 
tiff’s enjoyment of the right claimed by him was first refused and that there is 
no reason to think that because the plaintiff was enabled to file the suit only 
after obtaining the certificate under s. 6 of the Pensions Act art. 131 does not 
apply to the facts of this case. We hold, therefore, that the lower Court was 
right in applying that article and not art. 120. 

9. If the proper article applicable is art. 181, the next question that arises 
is whether the word ‘‘refusal’’ in the third column of the said article means 
mere refusal or demand followed by refusal, Mr. Daphtary on behalf of the 
respondent has contended that refusal necessarily implies refusal on demand. 
and that the word ‘‘refused’’ has been deliberately used in preference to the 
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word ‘‘denial’’ which is to,be found, fer instance, in art. 129. For this inter- 
pretation he has relied on Raoji v. Bala, Ganesh Vinayak v. Sitabat', and Skri 
Bala Maharaj v. Sakharam?. In all those cases it was held on the facts that 
there had to be a demand and a refusal of the plamtiff’s enjoy- 
ment of the right claimed before limitation began to run. In 
Gadodhar Patra v. Bholanath Chowdhury? it was held that if the 
legislature intended to mean mere refusal the word ‘‘denial’’ as used 
in art. 129 would have been used. Mr. Thakor on the other hand has contended 
that Fawcett J. was right in Bhimabai v. Swamirao in holding that the view 
that it was neceasary under art. 181 for the defendant to show that there had 
been a definite denial or’a refusal should be limited to cases where the cir- 
cumstances were such that the mere non-compliance with the right did not of 
itself amount to a refusal. He arrived at this conclusion by comparing art. 131 
with arts. 88, 89 and 108 wherein the words used are ‘‘demanded and refused’’, 
and he said that it must be seen that it is rather reading into the article words 
which were deliberately omitted from it to say that under art. 131 there must 
be shown to have been a definite demand to which there was a refusal. Mr. 
Thakor hag also relied on Jagannath Kishore v. Bipan Mahato*, where the mere 
hostile assertion by certain tenants of their right to hold the land in suit rent 
free was held to amount to a denial or refusal to the landlord of the enjoyment 
of his right within the meaning of art. 181. Mr. Daphtary, however, has con- 
tended that in the present case refusal would necessarily imply refusal after 
demand. Under r. 20 of the rules made under the Pensions Act, 1871, it is 
provided that pensions and grants will. be paid only to those persons whose 
names have been authorisedly entered in the records as the payees thereof, or 
to their duly empowered attorneys or mukhtyars, or, if they are minors, to 
their administrators; and r. 29 provides that the persons recorded as the payees 
of pensions or grants, are not necessarily entitled to appropriate the whole of 
such pensions, grants or payments to themselves, but are responsible for distri- 
buting the same to all co-sharere or sub-sharers in the proportion to which they 
are respectively entitled. This makes ‘the persons to whom Government pays 
a pension or grant trustees on behalf of other claimants, and, as remarked in 
Raopi v. Bala®, mere absence of enjoyment by such claimants would not be 
enough to show refusal; (p. 144) ‘‘there must be an expres repudiation of 
the claim’’ (p. 144). - It seems to us that in a case like the present refusal would 
necessarily imply a previous demand. If, therefore, express repudiation or re- 
fusal is found proved, it would hardly be necessary to prove the prior demand 
as well. There can be no doubt that such refusal must be made by the defond- 
ant and not, for instance, by Government. 

10. I shall now deal with Mr. Thakor’s arguments as to his contention that 
the defendants refused the plaintiff’s enjoyment of the right claimed by him 
more than twelve years’ prior to the suit. Those contentions are based (1) on 
the fact that the defendants have been enjoying the whole of the allowance for 
a considerable period, (2) on the revenue-authorities’ refusal of the plaintiff's 
applications since 1917 and even on the earlier fact that Dolatsinhji’s share was 
amalgamated with the defendants’ shares and the fact that the defendants’ pre 
decessors-in-title were held to be reversioners after the widow, (8) on the de- 
fendants’ opposition to the suits Aled by the plaintiff in 1917 in the civil Court 
at Navsari and the District Court at Surat and (4) on other acts of the de- 
fendants. It does not seem to us that the mere fact of the defendants’ enjoy- 
ment for a number of years necessarily leads to the inference that the plaintiffs’ 
enjoyment must have been refused by them. As pointed out in Raoji v. Bala, 


1 (1916) L L. R. 41 Bom. 159, 3 [1989] A. L R. Pat. 548. 
8. 0. 18 Bom. L. R. 950. 4 [941] A. L R Pat. 116. 
2 (1926) $3 Bom. L. R. 688. 5 (1880) I. L. R. 15 Bom. 185, 144, 
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the refusal must be an expreas repudiation of the plaintiff’s right of enjoyment. 
As to the acts of the revenue-authorities refusing the plaintiff’s application 
since 1917, Mr. Thakor has wanted us to hold that such refusal must necessarily 
have been at the defendants’ instance. It was alleged in the written statement 
of defendant No. 1 that the plaintift’s right was denied in 1916, 1917 and 1926 
(paragraph 24 of exhibit 11). Reliance is placed on the statement made in the 
plaintiff’s application to the Collector (exhibit 41) in 1917 that his earlier 
application for the transfer of Dolatsinhji’s share in the allowance to the plaint- 
iff’s name is refused, his guardian being informed that the said share had been 
ordered to be amalgamated with the allowance of Rs. 4,798 that stood in the 
names of the representatives of the other branches.- The plaintiff’s evidence 
on this point in paragraph 11 of his deposition makes it clear that what his 
guardian had applied for was that his name should be entered in respect of the 
amount of the allowance which had stood in Dolatsinhji’s name during his life- 
time and that that application was rejected. That certainly cannot be con- 
strued as refusal, even by the revenue-authorities, of the plaintiff’s claim to a 
share in the allowance that was drawn by the other branches of the family after 
the amalgamation ordered by Government. It seems to us that no refusal by 
the defendants of the plaintiff’s right to his share can be spelt out from such 
orders made by the revenue-authorities. The amalgamation seems to have been 
ordered under r. 26 of the rules framed under the Pensions Act which says 
that as a rule the name of one person only will be entered as payee of the pen- 
sion or grant; and I have already pointed out that under r. 29 persons re- 
corded as such payees are held responsible for distributing the grant to all co- 
sharers or sub-sharers in the proportion to which they are respectively entitled. 
It is not, therefore, possible to hold that the amalgamation amounted to a refusal 
even on the part of the revenue-authorities of the right of the plaintiff to his 
share. The fact that the defendants and their predecessors-in-title were regard- 
ed by Government as the reversioners after Mankuverba in 1909, again, is 
hardly relevant to the point under consideration, because the plaintiff had not 
been adopted at the date of such recognition, and on the circumstances as they 
then stood the defendants would be entitled to regard themselves as such re- 
versioners. Similarly, the Collector’s refusal to give the plaintiff a certificate 
under the Pensions Act in 1917 and 1926 clearly cannot indicate the defend- 
ants’ refusal of the plaintiff’s right. Mr. Thakor has relied on a passage in 
paragraph 3 of the plaintiff’s deposition to the effect that the plaintiff had 
to apply for letters of administration as mutation was refused to be made in his 
favour till his adoption had been established in a Court of law and that in 
those proceedings the defendants had opposed him. It does not seem to us that 
those circumstances can lead to an inference of the defendants’ refusal of the 
plaintiff’s right or claim necessitating the filing of the application for letters of 
administration. Similarly, a passage in the plaintiff’s application (exhibit 41) 
to the Collector made in 1917 has been relied on, namely, that he was seeking 
u declaration ‘‘that he, the petitioner, is entitled to receive the said allowance 
in preference to his cousins the said Ranjitsinhji Chandrasinhji and Ramsinhji 
Gambhirsinhji’’. It has been argued that this passage shows that the defend- 
ants must have opposed the plaintiff’s claim to a one-third share in the allow- 
ance. We do‘ not think that such a conclusion necessarily follows from this 
sentence. As to the defendants’ opposition to the two suits filed by the plaintiff 
in 1917, it is to be observed that in the Navsari suit no question of the plaintiff’s 
-claim to a share in the Toda Giras allowance paid by the Olpad Sub-treasury 
arose or could have arisen. In the application for letters of administration 
an issue was no doubt raised relating to the said allowance, namely, ‘‘Is the 
sanction of Government necessary to an adoption in so far as Toda Giras Hukk 
is concerned f’? It seems, however, that the opposition of the defendants was 
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confined tó disputing the factum- and the validity of adoption alleged by the 
plaintiff; that at least, is indicated by the summary of the pleadings in the judg- 
ment, exhibit 93, and the Court recorded no finding on the issue mentioned above 
on the ground that the petition had nothing to do with the Toda Giras Hukk, 
*‘which being a pension governed by the Pensions Act may or may not be allow- 
ed by Government to be continued to an adopted son. The Court in those pro- 
ceedings was not entitled to go into questions of the plaintiff’s title to particular 
properties and it was not necessary for the plaintiff to lay any claim to recover 
a share of the allowance from the defendants. As to the other acts of the defend- 
ante, reliance has been placed on (1) a petition addressed to the Viceroy and 
Governor-General-in-Council, exhibit 207, in 1909 by Ranjitsinghji and 
Ramainhji, (2) a statement made in Kesarinsinhji’s will in 1926, exhibit 182, 
to the effect that the planitiff’s claim to be the adopted son of Dolatainhji had 
not been accepted by the executors and his bhaubands ‘‘up till now’’, and (8) 
the statement in paragraph 11 of the plaint that the defendants ‘‘refused to 
pay the amount falling to the plaintiff’s share”. As to the memorial to the 
Viceroy and Governor-General-m-Council, its admissibility was in dispute in 
the trial Court which has not admitted it in evidence, and as I have pointed out 
its date is prior to the plaintiff’s adoption and no question regarding the plaint- 
if’s right could have been raised therein. Kesurisinhji’s allegation in his will 
that the plaintiff’s adoption had not been accepted by the other branches ‘‘up 
til now” can hardly be said to indicate any expreas refusal by the defendants 
of the plaintiff’s right more than 12 years prior to the suit, that is, at any date 
earlier than 1922. The passage in the plaint relied on, again, clearly refers to 
the defendants’ refusal after he had obtained the Collector’s certificate, for the 
whole sentenees reads thus: ‘‘In spite of the plaintiff having obtained the certi- 
ficate the defendants refused to pay the amount falling to the plaintiff’s share”. 
‘We are, therefore, of- opinion that the defendants have been unable to show 
that they refused the plaintiff’s enjoyment of the right claimed by the plaintiff 
within the meaning of art. 131 at any date more than 12 years prior to the snit. 
In the result, we must, accordingly, hold that the suit is not time-barred. 

11. Mr. Thakor has next urged three points with regard to the Collector’s 
certificate: (1) that Government having already denied the plaintiff’s claim 
against bim the civil Court, even on the issue of the certificate, was incompe- 
tent to deal with such claim, (2) that the suit was not in conformity with the 
certificate in so far as no claim of the plaintiff against defendant No. 2 is men- 
tioned therein and that, therefore, the suit, so far as it is against the said 
defendant, must fail, and (8) that the decree made by the lower Court affects 
indirectly the liability of Government to pay the grant in the manner they 
think fit and that, therefore, the decree cannot stand. As to the first point 
Mr. Thakor has relied on the provisions of æ. 4, 5 and 6 of the Pen- 
sions Act and has contended that it is only when the revenue-authorities have 
not dealt with and disposed of a claim relating to a pension or grant that a 
civil Court, on receiving a certificate from the Collector or other officer 
authorized in that behalf, can try such a claim. In support of this contention 
he has relied on Babaji Hari v. Rajaram Ballal! where it was observed (p. 60): 

“The true intention of Section 6, we think, is to enable the revenue officer, who may be 
pursed by the duty which Section 5 casts on him, to refer the parties to a civil Court for the 
determination of their respective interests in the income or other benefit which the executive will 
still, as against either or both of the Htigants, be at liberty to allow or to withhold.” 

In the judgment of this Court in Mahida Udesangp v. Motisingji Ran fitsing ji? 
this passage was construed to mean that s. 6 was inserted ‘‘merely to enable 
a revenue-euthority who found difficulty in deciding a claim preferred under 
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s. 5 to get the matter decided by a civil Court”. We are not sure sier ii 
is the correct interpretation oT the provisions on this point in the Pensions “Act, 
but even taking this interpretation to be correct it seems to us impossible to hold 
that it was open to the civil Court to go behind the Collector’s certificate, on 
receipt of which such Court under s. 6 is bound to take cognizance of the claim, 
. the material words in that section being, ‘‘a civil Court, otherwise competent 
to try the same, shall take cognizance of any such claim upon receiving a certi- 
ficate?’, Mr. Thakor has argued that when the revenne-authorities refused 
the plaintiff’s applications in 1917, such refusal amounted to a decision under 
s. 5 of the Pensions Act, as under r. 24, sub-r. (3), of the rules made under 
the said Act, it is laid down that ‘‘whenever there is any dispute between 
parties and wherever the Collector doubts whether the pension of grant is any 
longer continuable, the application shall be regarded by him as a claim under 
s. 6 of the Act and shall be dealt with accordingly’’. Reliance has been placed 
in this connection on Bhaishankar v. The Humecipal Corporation of Bombay 
which was a case under the City of Bombay Municipal Act, 1888, under s. 33 
of which the Chief Judge of the Small Causes Court has jurisdiction to deter- 
mine the validity af a contested election and where it was held that where a 
special tribunal out of the ordinary course is appointed by an Act to determine 
questions ‘as to rights which are the creation of that Act, then, except so far 
as otherwise expressly provided or necessarily implied, that tribunal’s juris- 
diction ‘to determines those questions is exclusive. We do not think that in the 
‘circumstances of this case œn a certificate having been issued by the Collector 
the civil Court would have been justified in not acting in accordance with the 
mandatory provision that thereupon ‘‘it shall take cognizance’? of the: claim 
in question. Besides, as I have already pointed out, in the proceedings before 
the revenue-authorities no adjudication was sought by the plaintiff on his claim 
to recover a one-third share of the allowance which was being paid to the 
defendants’ branches by Government. 

12. The contention that the snit is not in conformity with the certificate 
appears at first sight to have better substance than the last contention. The 
certificate granted by the Collector is in these terms :— 

“ Whereas Thakor Saheb Umansinh}! Dolataing}{ of Rajptpla is desirous of preferring a claim 


against Motisinh}! Ranjitainh}i of Rajpipla to establish his right to get payment of his share in 
Cirus cash allowance of Ra. “7,107 entered’ ab General List No.. tp and payable from the Olpad 


Pub- treasury: 

“ This is to certify that, I, T. T. Kothawala, Collector of Surat, do hereby authorise ander 
sention 0 oF tho Pension Ach, 1871, ear ara ag civil Court competent to 
try the same.” 

The certificate is in the form prescribed by Gavaenmant (ses R. N. Joglekar’s 
Alienation Manual, 1921 edition, Appendix B, at p. 83). There ia no doubt 
that the allowance ‘stood at the date of the certificate m the name of Motisinhji 
Ranjitsinhji and prima facie the expression ‘‘a claim against Motisinhji 
Ranjitainhji of Rajpipla’’ would, it seems to us, be a claim in respect of the 
cash allowance entered in the name of Motisinhji in the Government records. 
Mr. Thakor has, however, contended that the Court should be as strict in con- 
fining the suit to the parties mentioned in the certificate as in the case of 
‘‘consent in writing” given by the Advocate General under s. 92 of the Civit 
Procedure Code; and he has relied on Prtchayya v. Venkatakrishnamacharlu®, 
Venkatesha Malia v. Ramaya Hegade®, Gopal Dei v. Kanno Deit, Md. Ishaq vy. 
Md, Husain Khan® and Abdul Rehman v. Cassum Ebrahim®, as show- 
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ing that it is not competent to the Court to enlarge the scope of the suit and 
grant relief other than those included in the terms of the sanction. It does not 
appear to us, however, that the principle of those decisions should be applicable 
to a suit instituted on a certificate given under the Pensions Act. The object 
with which s. 92 of the Civil Procedure Code was enacted, as pointed out in 
Sajedur Raja Chowdhurt v. Gour Mohun Das Baishnav'’, was to ‘‘prevent an 
indefinite number of reckless and harassing suits being brought against trustees 
by different persons interested in the trust’’, whereas the purpose for which a 
certificate under s. 6 of the Pensions Act is granted is to enable the civil Court 
to adjudicate upon the claim which normally is intended to be decided by the 
revenue-authorities. Even as to s. 92 of the Civil Procedure Code it has been 
held by this Court in Bapugouda Yadgouda v. Vinayak Sadashiv? that 
the amendment of a plaint in a case falling under that section which does not 
substantially change the character of the suit or enlarge its scope may be made 
by the Court itself without the sanction of the Advocate General or the Col- 
lector. In Krishnaji v. Anant® it was held that the effect of a certificate given 
under the Pensions Act is to give the party to whom it is given the right to 
claim in a civil Court ‘‘whatever he is entitled in virtue of that right”. We 
do not think, therefore, that the inclusion of the name of defendant No. 2 in 
this suit was not permissible, the certificate having been essentially one in 
respect of the plaintiff’s claim to a share in the allowance that stood in the 
name of Motisinhji Ranjitsinbji. Motisinhji, defendant No. 1, is now dead and 
the name of defendant No. 2 has been entered as one of his heirs or legal repre- 
sentatives. So far as the main claim in this suit is concérned, therefore, even 
though the suit as against defendant No. 2 were to be held to be initially bad, 
that would make no material difference in the result. 

13. The argument based on the wording of the last part of s. 6 of the Pen- 
gions Act, namely, that the civil Court ‘‘shall not make any order or decree 
in any suit whatever by which the liability of Government to pay any such pen- 
sion or grant as aforesaid is affected directly or indirectly’’, is as follows. It 
is the intention of Government, as evidenced by the orders that they have 
passed from time to time on the plaintiff’s applications, that no part of the 
cash allowance should be paid to the plaintiff; and it is argued that if the civil 
Court grants a decree enabling the plaintiff to recover a share in the allowance 
from the defendants that would amount to a circumvention to the Govern- 
ment’s intention and would thus affect the liability of Government to pay the 
allowance ‘‘indirectly’’, Such a contention was raised in Dolatsing Hanursing 
v. Joravarsing* and was negatived. Baker J. dealt with the question in the 
following way (p. 791):— ` 

“Now if this argument is pushed to its logical concluston, it will be apparent thet no suit: 
can be brought under the Pensions Act, whether there is a certificate or not. Because in practi- 
cally every case relating to pensions the decree or order involving title to such pensions can be 
_ held directly or indirectly to affect the liability of Government to pay. If that were the case 

then the former portion of the section relating to the grant of a certificate would be nugatory,, 
snd 1o anit whatever could Pe brought zélating to d saim to ee ee n curions 
result,” 
It Reems to us diir that the Jér made by the lower Court cannot be said to 
affect the liability of Government in any way. It does not appear that Gov- 
ernment’s decision to enter the cash allowance in the name of one person implies. 
or is intended to imply that no other person shall receive any share out of the 
allowance. On the other hand r. 29 of the rules made under the Pensions Act 
clearly shows that the payees of the grant are responsible for distributing the 
same to all co-sharers or sub-sharers entitled to share therein. 
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14. In the result we find that none of the arguments urged by Mr. Thakor 
in reference to the certificate can be supported. 

15. Mr. Thakor’s next argument is based on s. 3 of the Toda Giras Allowance 
Act, Bombay VII of 1887, which provides that every Toda Giras allowance is 
‘continuable hereditarily to the lineal male heirs in the male descent of the first 
recipient thereof under British rule”. He has contended that the plaintiff, 
‘being an adopted son, cannot claim to be a lineal male heir in male descent of 
the first recipient Khushalsinhji He has drawn our attention to a Resolution 
-by the Government of Bombay dated November 27, 1862, a part of which is 
to be found at p. 442 of volume 4 of I. L. R. Bombay. Paragraph 19 of the said 
resolution shows that the Government of Bombay decided to continue the Toda 
Giras allowance ‘‘to the male issue of the first person who received the Giras 
from the British Treasury’’. The argument is that the use of the word ‘‘issue’’ 
means only the natural born sons and other descendants but does not include 


. adopted sons. In In re Munshi Ram and the Workmen’s Compensation Aot,! 


where the question arose of the interpretation of the expression ‘‘male lineal 
descendants’ within the meaning of s. 59 of the Punjab Tenancy Act, it was 
-held that an adopted son would not come within that description. Mr. Thakor 
has further argued that the Toda Giras Allowance Act was not intended to 
-apply only to Hindus but to all communities and that, therefore, considerations 
-arising under Hindu law should not be imported in interpreting the language 
-of the Act. That is no doubt true, but we do not think that it was the inten- 
tion of Government in enacting the Act to interfere with the rules of succession 
obtaining in the different communities. The defendants were called upon to 
produce the sanad in this casa but they said that it could not be traced. The 
record in this case, however, contains at least two documents, exhibits 99 and 
°208, which show that the payment of the allowance was to be continued to 
-the male heirs of Kushalsinhji ‘‘from generation to generation’’. It is also to be 
:remembered that the grant was created by the present Government partly as a 
recognition of the right which the parties’ family had of recovering the amount 
of ihe grant from certain villages. Under the General Clauses Act, 1897, 
-8. 3, the expression ‘‘son’’, in the case of any one whose personal law permits 
sadoption, includes an adopted son. The word we are concerned with, however, 
is ‘‘heir’’, but we are of the opinion that an heir within the meaning of the 
:gection must be deemed to include an adopted son. In Goberdhonedas v. 
-Prafullabala Dasi,? the Court had to construe the somewhat curious oxpression 
‘‘igsue heirge” in a will, and it was held that prima facie ‘‘issue’’, when used in 
-a Hindu will, includes descendants by adoption as well as blood-descendants. 
We are, therefore, unable to accept Mr. Thakor’s contention that adopted sons 
-are excluded from the operation of the Toda Giras Allowance Act. 

16. The next contention of Mr. Thakor has been that as Kesarisinhji by his 
will made in 1926 excluded the plaintiff from all his property inaluding his 
share in the allowance, the plaintiff will at least not be entitled to the pro- 
“portionate share claimed by him out of Kesarisinhji’s part of the allowance. 
‘The lower Court has held that Kesarisinhji was not competent to give his share 
of the allowance exclusively to the defendants by his will as his directions in 
‘that behalf amounted to an alienation within the meaning of s. 4 of the Toda 
‘Giras Allowances Act. That section lays down that no mortgage, charge or 
alienation of a Toda Giras Allowance, or of any part thereof, or of any interest 
‘therein, by any recipient of the same, shall be valid as to any time beyond 
-guch recipient’s natural life. In Narayan v. Krishna? it was held by Patkar 
J., sitting singly, that the word ‘‘alienate’’ used in s. 5(1)(a) of the Bombay 
Hereditary Offices Act does not exclude a devise by will. ` That was a case of a 
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devise by will of a watandar within the meaning of the said Act in favour of 
another watandar of the same watan. Mr. Thakor has contended that that 
being so, and it being conceded by the appellant that the watandar could make a 
gift of a watan property to watandars of the same watan, it was unnecessary to 
decide whether the word ‘‘alienate’’ included a devise by will We think, however, 
that even apart from s. 4 of the Toda Giras Allowances Act Kesarisinhji was not 
entitled to devise any share of the allowance enjoyed by him in his lifetime to 
any person beyond his lifetime in view of the nature of the allowance itself which 
under s. 34 is continuable hereditarily to the lineal male heirs in male descent of 
the first recipient thereof. There having been no actual partition of the allowance 
each holder’s interest only lasts during his lifetime and no one of them can deal 
with the share enjoyed by him as if it was his separate property. We also agree 
with Patkar J.’s view that the word ‘‘alienate’’ does not exclude a devise by 
will. We think, therefore, that this contention of Mr. Thakor also fails. 

17. There is one more contention of Mr. Thakor which remains to be dealt with 
end this is that the appropriate article of the First Schedule to the Indian Limi- 
tation Act which is applicable is art. 119, which relates to a suit to obtain a de- 
claration that an adoption is valid, the period of limitation being six years from 
the date when the rights of the adopted son, as such, are interfered with. It seems 
to us, however, that as the status of the plaintiff as the adopted son of Dolatsinhji 
had already been decided in the letters of administration proceedings, it cannot 
be said that the present suit was to obtain a declaration regarding the validity of 
the plaintiff’s adoption. That decision has been held by the lower Court, on the 
authority of Kalipada De. v. Dwijapada Das’, correctly in our opinion, to be res 
judicata. We are, therefore, unable to accept the contention that as regards 
limitation this suit falls under art. 119. 

18. In the result, therefore, except with regard to the article of limitation ap- 
plicable, viz. art. 181, all the contentions urged by Mr. Thakor in his appeal 
have failed and the appeal must, therefore, be dismissed with costa. i 


Before Mr. Justice Sen and Mr. Justice Gajendragadkar. 
TRIMBAK NARHAR v. GOPAL NARAYAN.* 

Ctoil Procedure Code (Act V of 1908), OXXHL, r. 12—Appeals from order in emecution—Such appeals 
whether ‘proceedings in ewocution of decree ''—Rules as to abatement whether apptcabdle to 
such appeals. 

Appeals against orders in execution proceedings do not fall within the provisions of O.XXTI, 
r. 18, af the Civil Procedure Code, 1906, and to such appeals the rules as to abatement con- 
tained in rr. 8 and 4 of that Order apply. 

‘Rajah of Kalashti v. Jagannadha Rayanimgar,* Sundayes Ammal v. Krishnan Chetti," 
Cheda Lal v. Atjaz Hussain, Babu Jagdish Bahadur v. Mahadeo Prasad,» Mt. Aman 
Khatun v. Abdul Rasool,’ Shree Madhorao Narayanrao Ghatate v. Yadorrao,' Chhanga Mal v. 
Ram Dularey Lal’ and Baksh Ali v. Sarai Chandra,” followed. 

Mir Khan v. Sharfu, and Hakim Syed Muhammad Taki v. Rai Fateh Bahadur Singh, 
referred to. 

Tra facts are stated in the judgment. 


G. A. Desai for A. G. Desai, for the applicant. 
D. V. Patel, for M. G. Chitale, for the opponent. 


GasanpRAGsDKAR J. This application has been made by the appellants 
in second appeal No. 489 of 1948 praying that the. heirs of the deceased res- 
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2 (1982) L L. R. 55 Mad. 1006. 9 [1919] A. I. R. CaL 1053.. 
8 (1928) L L. R. 51 Mad. 858. 10 L R. Lah. 560. 
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pondent No. 1 should be brought on the record and that the delay, if any, 
in making the present application should be excused. The appeal under which 
the application has been made has been preferred by three appellants who were 
original defendants and it arises in the execution of a decree passed against them. 
There were four respondents to the appeal. Out of them respondent No. 1 died on 
April 11, 1945. The present application to bring the heirs of the deceased res- 
poudent on the record has been made on December 22, 1945. Prima facie this 
application would be beyond time since under art. 177 of the Indian Limitation 
Act applications to bring the legal representatives of the deceased respondent 
have to be made within 90 days from the date of the death of the respondent con- 
cerned. Mr. Desai has, however, contended that the provisions of O. XXII, 
relating to the abatement of suits, do not apply to appeals in execution pro-_ 
ceedings and there would thus be no question of applying art. 177 to the appli- 
cation made by him. In other words Mr. Desai’s contention is that the appeals 
arising in execution proceedings are proceedings in execution and under O. XXII 
r. 14, provisions as to abatement contained in rr. 8 and 4 of the said Order can- 
not apply to them. There is no reported decision of this Court on the point 
raised by Mr. Desai; that is why the matter has been referred to a Division Bench 
by Mr. Justice Bavdekar. 

Thus the short question which arises for decision in this, application i is whether 
the words ‘‘proceedings-in execution of a decree’’ used in r. 12 of O. XXII should 
be deemed to include appeals arising from orders passed in such proceedings. Mr. 
Desai argues that appeals filed against such orders are continuation of the pro- 
ceedings from which they arise and should, in law, partake of the same character 
as the original proceedings. Rule 12 of O. XXI provides that nothing in rr. 3, 4 
and 8 shall apply to proceedings in execution of a decree or order. At one stage .- 
the question as to whether the procedure laid down in reference to the suits ap- 

“plies to execution proceedings had given rise to difference of judicial opinion. 
But the doubt in the matter has now been set at rest by the scheme of the present 
Code of Civil Procedure and by a decision of the Privy Council in Thakur Prasad 
vy. Fakir-UWak.’ Dealing with this question as under the earlier Code Lord 
Hobhouse observed (p. 111): 

u But the whole of Chapter XIX of the Code, consisting of 121 sections, is devoted to the 
procedure in executions, and it would be surprising if the framers of the Code had Intended to 
apply another procedure, mostly unsuitable, by saying in general terms that the procedure for 
suit should be followed as far as applicable.” 

The scheme of the present Code makes it clear that the procedure laid down with 
regard to suits does not always or necessarily apply to proceedings in execytion. 
Tn this view of the matter the provisions of r. 12 of O. XXII merely, recognise 
and give effect to this principle by saying that the provisions contained in rr. 8, 

4 and 8 do not apply to proceedings in execution. 

It would, however, be material to consider the procedure laid down by the Code 
in regard to proceedings in execution and appeals arising from such proceedings. 
The procedure as to execution of decrees is dealt with in Part II and O. XXI 
of the Code of Civil Procedure. The procedure as to appeals is dealt with in 
Part VII and O. XLI to XLV of the Code. It ig to be noticed that in dealing - 
with appeals the provisions of the Code of Civil Procedure make no distinction 
between appeals arising from decrees and those arising from orders passed in ` 
execution. In fact, s. 2 defines a decree as including the determination of any 
question -within s. 47 and in that sense an appeal against an order made under 
s. 47 may well be regarded .as‘similar to an appeal against a decre. Sectiow 108 
of the: Code of Civil Procedure leads to the same inference. It provides that the 
pees: of Part VI, ane to appeals from original ‘decrees, shall, so far as 


oe (1804) L L. R. 17 AIL 108, r. ©. 
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may be, apply to appeals from appellate decrees and from orders made under 
the Code. It is thus clear that under the Code the procedure with regard to suits 
is distinct from that with regard to proceedings in execution, but no such dis- 
tinction is made while laying down the procedure as to appeals. All appeals are 
dealt with together without making any distimction as to appeals arising from 
decrees passed in suits and appeals arising from orders in execution. It is true 
that rr. 8, 4 and 8 of O. XXII in terms apply to suits, but in effect all the rules 
of the said Order are made applicable to appeals under r. 11 of O. XXII; the 
said rule -provides that in the application of the said Order to appeals the word 
- “plaintiff’’ shall be held to include an appellant, the word ‘‘defendant’’ a res- 
pondent and the word ‘‘snit’’ an appeal. Prima facie this rule refers to all 
appeals in general, and in view of the fact that in dealing with the appeals the 
Code makes no distinction as between appeals of one kind and another, it would 
appear that the effect of r. 11 is that all the provisions of O. XXII including 
rr. 8, 4 and 8 would apply as much to appeals arising from decrees as to appeals 
arising from orders made in execution _proceedings. - Eule 12 of the said Order, 
however, proceeds to lay down that nothing in rr. 8, 4 and 8 shall apply to pro- 
‘ceedings in execution of a decree or order. If the words “proceedings i in exe- 
-cution’’ can reasonably be regarded .as including appeals arising in such pro- 
ceedings, r. 11 may have to be read subject to r. 12. Tt may in one sense be 
trne that appeals arising from orders made in proceedings in execution are a 
-continuation of those proceedings; but that cannot, in our opinion, be regarded 
as sufficient ground for treating guch appeals as proceedings m execution properly 
so called, since the appellate Court is not.really concerned with the proceedings in 
execution as such. In such appeals the appellate Court is merely concerned with 
the propriety, legality, or correctness of the orders under appeal. That being so, 
-we think the provisions of r. 12 must be held to apply to proceedings i in execution 
‘properly so called, that is to say the execution proceedings in the original Court 
which is concerned with executing decrees, and the said provisions cannot be ex- 
tended.to appeals arising from such proceedings. To such appeals the provisions 
of r. 11 apply with the result that they are subject to all the provisions of O. K XII 
including rr. 3, 4 and 8. Besides, on principle exclusion of the operation of 
the provisions of rr. 8, 4 and 8 to proceedings in execution can be easily appre- 
ciated. For executing a decree several applications can be filed by a decree- 
holder one, after the other, save and except for the bar of res judicata and limi- 
tation. In such a case the application of the rules as to abatement to such pro- 
ceedings could hardly be justified. The position with regard to appeals is, how- 
ever, not the same. As against a final order passed in execution proceedings 
-there can be only one appeal That being so, it is not at all surprising that the 
provisions of rr. 3, 4 and 8 are made inapplicable to proceedings in execution 
though they apply to appeals arising from orders in proceedings in execution. 
Incidentally it may be mentioned that it has been the consistent practice of this 
Court to treat appeals in execution proceedings as being subject to the provisions 
of rr. 3 and 4 of O. XXII. This question hag been the subject matter of judicial 
decisions in all the High Courts of this country and it appears that except for 
, the Patna High Court all the other High Courts have taken the view that appeals 
in execution proceedings do not fall within the provisions of O. XXI, r. 12, and 
that to such appeals the rulea as to abatement contained in rr. 8 and 4 of the 
said order apply: Rajah of Kalahasti v. Jagannadha Rayanimgar', Sundayes 
Ammal v. Krishnan Ohetti?, Cheda Lal v. Atjas Hussam®, dissenting from Mir 
Khan v. Sharfut, Babu. Jagdish Bahadur v. Mahadeo Prasad5, Mt. 
Aman Khatun v. Abdul Basool®, Shree Madhorao Narayanrao Ghataie 


1 (1982) I. L. R. 55 Mad. 1008. 4 [1928] A. L R-Lah. 500. 2 
2 928) L L. R. 51 Mad. 858.. & (1040) I. L. R. 15 Luck. 580. 
8 (1988 A. L R. Sind 280. 
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v. Yadorao'!, Chhanga Mal v. Ram Dularey Lal?, Baksh Ali v. Sarat 
Chandra®. Even as regards the Patna decision Hakim Syed Muhammad 
Taki v. Rai Fateh Bahadur Singh* it may be pointed out that the question was 
considered by a Full Bench. Kulwant Sahay and Macpherson JJ. held that r. 12 
of O. XXII applies to appeals arising from orders passed in execution pro- 
ceedings, with the result that rr. 3 and 4 of the said Order do not apply to such 
appeals. Das J., however, took a contrary view and held that the appeals arising 
in execution proceedings cannot properly be regarded as proceedings in execu- 
tion, and that the rules of abatement contained in rr. 3 and 4 of O. XXII could 
not apply to such appeals. Kulwant Sahay J. delivering the judgment of the 
majority view observed that no decided case had been brought to his notice and. 
that he was not aware of any in which it had been held that rr. 8 and 4 of O. 
XXII apply to appeals in proceedings relating to the execution of a decree. It, 
however, appears that the decision in Sundayes Ammal v. Krishnan Chetti, in: 
which the Madras High Court had indicated preference for the view that rr: 
3 and 4 of O. XXII could not apply to execution appeals, had been cited in the 
arguments. Subsequent to this decision of the Patna High Court this question 
has been. considered by all the other High Courts in this country and as I have 
said above all of them have accepted the view of Das J. Thus there is a clear 
consensus of judicial opinion in favour of the view that the provisions as to 
abatement contained in rr. 8 and 4 of O. XXII apply to appeals arising in exe- 
cution proceedings. That being so, it must be held that the application made by 
Mr. Desai is subject to the provisions of the Indian Limitation Act, art. 177, and. 
that if the delay made by him in making the present application is not excused, 
the appeal will abate as regards the deceased respondent. Mr. Desai has sontended 
that there are sufficient grounds for excusing the delay made by his elient ir 
making the present applicaticn. The application-undoubtedly has been made 
more than five months after the death of the respondent. Mr. Desai, however, 
contended that it was not satisfactorily shown that his client, appellant No. 1, 
knew about the death of respondent No. 1, and he argued that once the respon- 
dents were served it was not the duty of the appellants to be on the Jook out 
as to the whereabouts of the respondents all the time. The affidavit of the legal 
representatives of the deceased respondent, however, clearly shows that the death 
of the deceased respondent waa known to appellants Nos. 2 and 3, in any event. 
It also appears that all the three appellants are brothers and it is very unlikely 
that if appellants Nos. 2 and 3 knew about the death of respondent No. 1 imme- 
dittely after the event that appellant No. 1 would not know about it for five long 
months. Besides it was also the duty of appellanta Nos. 2 and 3 to have applied. 
to bring the heirs of the deceased respondent on the record in time. That being 
80, we think the petitioner has shown no satisfactory or sufficient reason why the 
delay made by him in making the present application should be excused. The 
application is, therefore, diamissed with costs. 


‘CRIMINAL APPELLATE. 


Before Mr. Justice Sen and Mr. Justice Gajendragadkar. 
EMPEROR t. ABIDALLI JAFFERBHOY.* 
Defence of India Rules, 1939, r. 3&1) (a)}—“Without lawful authority or excuse” —Interpretation-—~ 
grid strike of tramway work in sympathy with political 
the expression “lawful authority or excuse” in r. 88(1)(a) of the Defence of India Rules,. 
ibm ue es Se meen an authority which is given or recognised by law- 


es Nag. 119. * Decided, September 6, 1946. Crimina 
R. 55 EA Appeal No. 164 of 1946, from convictions and 
919] A. L ie cal 1 sentences passed by Oscar H. Brown, Chief 
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and which permits the act in question to be done. They dp not mean an authority which 
has not been shown to be unlawful. The words “ lawful excuse ” in the above expression 
are qfusdem generis with the words “lawful authority.” The expression “lawful authority 
of excuse” means an authority or excuse allowed or recognised by law. 

Emperor v. Kaskinath Dinkar', distinguished. 

Hence persons organising a strike of the workers of the Bombay Electric Supply and 
anaye Connpany EYADE iti ako SoA Gf Gules aaa Ach ern who 
were sentenced to be hanged act without “lawful excuse” within the meaning of r. 38(7)(a). 

ABIDALLY JAFFERBHOY (accused No. 1) was the president, and Mahomed 
Hifazat (accused No. 2) was the general organiser, of the Bombay Electric Sup- 
ply and Tramway Workers’ Union at Bombay. On April 8, 1945, at about 
11 a.m. the two accused distributed leaflets to the members of the union asking 
them to go on a lightning strike of ten minutes from 6 to 6.10 p.m. in sympathy 
with the Chimur and Ashti prisoners who were sentenced to be hanged. The 
workers did go on strike at the time and on the day in question. 

On the above facta the Chief Presidency Magistrate of Bombay convicted 
accused No. 1 under r. 88 (5) read with r. 88 (1) (a) and r. 81 (a) read with 
r. 121 of the Defence of India Rules, 1939, and convicted accused No. 2 under 
r. 88 (5) read with r. 88 (1) (a) of the Rules. Accused No. 1 was sentenced to pay 
a fine of Rs. 60 on each of the counts and accused No. 2 was ordered to pay a fine 
of Rs. 100. 

Both accused applied to the High Court in revision. 


M. H. Chhatrapati, for A. G. Kotwal, for the petitioners. 
M. H. Chhatrapati, for accused No. 1 
5. G. Patwardhan, Government Pleader, for the Orown. 


SEN J. The two applicants have been convicted by the Chief Presidency 
Magistrate of an offence punishable under r. 38 (5) of the Defence of India Rules 
and applicant No. 1 (accused No. 1) has also been convicted under r, 81(a), el. (a) 
. read with r. 121 of the said rules. The prosecution case was as follows. On 

April 3, 1945, a Police Sub-Inspector went to the head office of the Bombay Elec- 
tric Supply and Tramways Company and saw leaflets being distributed there 
which were addressed to the members of the B.H.8.T. Workers Union and which 
bore the signature of accused No. 1, the President, and of accused No. 2, the 
General Organiser of the said Union. It was stated therein that there was a 
hartal all over India on the said date in order that ‘‘the youths of Chimur and 
Ashti (who were under the sentence of death) might not be hanged,’’ and alt 
workers of the B.E.8.T. Co. were requested to join in the said kartal for ten 
minutes from 6 to 6-10 pm. In consequence of the said instructions a strike took 
- place on the said day at the appointed time. The leaflets had been got printed 
by accused No. 1 and a copy of it was obtained by the Police Sub-Inspector from 
accused No. 2. On these facts, which were not disputed, the two accused were 
tried for infringement of the provision in r. 38(1)(a@) of the Defence of India 
Rules, vis. that ‘‘no person shall, without lawful authority or excuse, do any pre- 
judicial act. Rule 38(5) provides the penalty for such infringement. A‘‘‘pre- 
judicial act’’ is defined in r. 34 as any act which is intended or is likely, inter 
‘alia (to quote cl. (AR) of sub-r. (8): of the said rule),— 

“To cause or produce, or to instigate or incite, directly or indirectly, the cessation of work 
by a body of persons employed in any place of employment in which one hundred persons or more 
are normally employed, exoept in furtherance of a trade dispute (as defined in the Trade ee 
Act, 1929) with which such body of persons is directly cencerned.” 

It is not disputed that the B-H.8. & T. Co. employ more than one hundred per- 
sons at their head office, nor that the cessation of work in this case was not in 
furtherance of a trade dispute, as defined in the Trade Disputes’ Act. There 
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can be no doubt, on the evidence in this case, that both the accused directly 
caused and instigated or incited the cessation of work by a large number of the 
employees of the company and thus committed a prejudicial act. Rule 38(1) (a) 
lays down that no person shall, without lawful authority or excuse, do any pre- 
judicial act. There is nothing to show, nor has it been contended, that the strike 
in question was sanctioned or permitted by or under any lawful authority. The 
only question, therefore, which aroge for decision, so far as the charge common 
_to the two accused. persons was concerned, was whether there was any “‘lawful 
-axcuse’’ for doing‘the prejudicial act in question. Apart from authority, and 
on a plain reading of the language of r. 38(1) (a) it appears to us quite evident. 
that the word ‘‘lawful’’ in the phrase ‘“‘lawful authority or excuse” must bear 
only one meaning, i.e., that it is not possible to assign to it two different mean- 
ings according as it is used in reference to the two words “authority” and 
“‘axense’’, The expression ‘‘lawful’’ is capable of a positive as well as a negative 
meaning, vis. (1) allowed, created or recognized by law and (2) not prohibited 
-by law. Lawful authority clearly means an authority which is given or recog- 
nised by law. and which permits the act-in question to be done; it can scarcely ` 
` “mean,” in‘ our opinion; ‘an authority which has not been shown to be unlawful. 
It is difficult to say, in our opinion, that ‘‘lawful excuse” is not ejusdem generis 
with ‘‘lawful authority’’, though the latter is a more precise expression; if go, it 
would mean an excuse which is allowed, created or recognised by some positive 
provision of law and not an excuse which is not shown to be illegal. To adopt the 
. latter interpretation would be to include even frivolous excuses within the mean- 
ing of lawful excuse. An excuse, for instance, that the workera’ health is being 
injuriously affected by work, or that they all want to visit a cinema ahow on a 
particular’ day, would be spch a frivolous excuse, which is not prohibited by any 
“express provision of law. -It-could obviously not have been the intention of the 
authority which made the Defence of India Rules that such an excuse would 
make the doer of a prejudicial act immune from the prescribed penalty. 

2. The applicants, however, have relied on the decision of this Court in Em- 
peror-v. Kashinath Dayaram', wherein it was held that the expression $“with 
awful excuse’? means having en excuse which is not unlawful, that is to say, not 
‘prohibited by law. In that case the Secretary of the Railwaymen’s Union at 
‘Manmad was tried for instigating a strike in March 1943 among the labourers 'in 
-a military depot where commodities required for military purposes were stored 
and from ‘where they used to be transported to other places according to the 
requirements of the authorities. It was held that the strike was a prejudicial . 
act as defined in r. 84(6)(A) of the Defence of India Rules, under which an act 
intended or likely ‘‘to impede, delay or restrict the means of transport or loco- 
motion, any work necessary for the efficient prosecution of the war, the produc- 
tion, handling or transport of any munitions of war or the supply or distribu- 
tion of any essential commodity’’ is a prejudicial act. There was rightly no refer- 
ance in that case to cl. (AA) of r. 34, sub-r. (6), the said clause having been en- 
acted on April 17, 1943, i.e., after the date of the strike. Mr. Justice Lokur, who 
_ gave the judgment, after construing the words ‘‘lawful excuse” as meaning 
an excuse which is not unlawful, or not prohibited by law remarked: ‘‘There is 
no doubt that if the workers were not satisfied with the wages given to them, ` 
they had an excuse for going on strike, and unless such a strike is prohibited, the 
excuse cannot be regarded as unlawful’’. There had been a prohibition of strikes 
‘in connection with trade disputes in an order of the Government of India passed 
under r. 81A in 1942 subject to a certain condition, but it was held that the strike 
in question. had not been in connection with a trade dispute. Thus strikes of 
‘the -kind under consideration had not so far been prohibited, but they’ would,. 
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in certain circumstances and with reference to the results they produced or 
tended to produce, be prejudicial acta. Lokar J. relied on In re Appalaswamy', 
where a strike had been called even before the prohibition of strikes in connec- 
tion with trade disputes (subject to a certain condition) under r. SLA. . The 
accused in that case were tried for an offence under r. 88(5) but were acquitted 
by the High Court, the learned Judge remarking: ‘‘Strikes and lock outs, though 
clumsy and injurious, are the only existing means of deciding trade disputes; 
and the calling of a strike has not yet been declared to be illegal.’’ In the 
state of the law then existing it conld perhaps be said that the calling of a 
strike for the decision of a trade dispute (in that case a dispute as to the legi- 
timacy of the dismissal of a worker without inquiry) was with a lawful excuse 
for the workers had resorted to a recognised mode or procedure for getting their 
grievance redressed. This recognised procedure, however, was subsequently 
made the subject-matter of at least two restrictive or probibitory enactments or 
orders; in March 1942 the Central Government made an order under r. 81 of 
the Defence of India Rules prohibiting strikes in connection with trade dis- 
putes without notice being given to the employer, within one month before 
striking not less than 14 days’ previous notice in writing of the inteution to 
strike; and on April 17, 1943, the Central Government inserted cl. (Ah) in 
sub-r. (6) of r. 34 relating to strikes called not in connection, with trade 
disputes. 

3. It seems to me that the above enactments have so materially altered the law 
applicable to strikes that it is now not possible to follow the reasoning in 
Applaswamy’s case, and I am not sure that if it had bean necessary in Kashi- 
nath’s case to consider the effect of the new clause (kA) on the general right to 
call or join a strike Lokur J.’s decision or his reasoning would have been the 
same. So far as any right to call a strike might be said to be previonsly 
recognised, such recognition must be deemed’ to have been withdrawn to the 
extent that the calling of a strike was made a prejudicial act, and the same 
right cannot now be available as a lawful excuse for doing such an act. I, 
therefore, am disposed to think that on this ground we would be justified in 
distinguishing the present case from Kashinath’s case and holding that the 
interpretation which we. were inclined to put upon the expression ‘“‘lawful 
excuse’’, based on the language of the rule itself, must apply to the facts of 
this case. In our opinion the expression ‘lawful authority or excuse’ means an 
authority or excuse allowed or recognised by law. We think, therefore, that 
the learned Chief Presidency Magistrate was right in holding that the preju- 
dicial act in this case was not done with lawful authority or excuse and in 
convicting the accused under r. 88(5). 

4. As to accused No. 1’s conviction under r. 81A, cl (a), the rule intended 
appears to be r. 8LA, the sub-rule applicable being sub-r. (4). Under r. 814, 
the Central Government passed the order already referred. to and relating to 
strikes in connection with trade disputes. Accused No. 1, not having called 
such a atrike, cannot be affected by the-said order, and his conviction under 
r. SLA is clearly not justified. We must, therefore, set aside that conviction 

and the sentence of a fine of Re. 50 passed under the said rule. The result 
will be that the conviction of the acensed under r. 88(5) and the sentence passed 
on accused No. 1 thereunder are affirmed. The sentence passed on accused 
No. 2; therefore, deserves to be reduced to Ra. -50 and we order accordingly. 
We further direct that for default of the payment of fine each of the accused 
shall undergo simple imprisonment of seven days, 
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CRIMINAL REVISION. 


Before Sir Leonard Stone, Kt., Chtef Justice, and Mr. Justice Lokur. 
s EMPEROR v. ABDUL LATIF.* 
City of Bombay Police Act (Bom. IV of 1902, amended by Bombay Act ITI of 1943), Secs. 28 (2) and 
9—Presercation of public peace and safey —N otification—Prokibition against carrying of knife 
or stick—Moaning of carrying— Whether ‘‘street’”’ is a public place—Sentence, adequacy of. 
Under s. 28(2), as amended, of the City of Bombay Police Act, 1902, the intention of the 
legislature is that all the specified articles including knives are to be regarded as weapons 
“eapable of being used as a weapon of offence.’* Hence, anything which is normally designat- 
ed as a knife, the condition of which renders it capable of being used as a weapon of offence, 
_ falls within the class of objects which may be prohibited. 
The word “carrying” is of the widest import and covers the transportation of a weapon 
with or by a person voncerned however he may attach it to his person. 
A “street” is a “ public place” within the meaning of the section. 
After an order is promulgated under s. 28 of the Act, any one who has on or about his 
. person in any public place In Greater Bombay any knife, the blade or point of whichis from 
. - ‘1 its golidity or sharpness capable of cutting or penetrating human flesh so as to inflict an 
injury, commits an offence. 
Uniks a knife, the sole purpose of which is to cut or sever solid matter and which is easily 


definable, a stick can be used for a multiplicity of domestic, occupational and recreational 
-© purposes. An authoritative clarification is required with regard to the probibition against the 
` carrying of sticks, in order that the executive officers of Government and the public may 

know to what extent the preservation of public peace and public safety requires the curtail- 

ment of such a normal action as taking out an umbrella. 

In all cases of the above character the nature of the weapon itself fs a most material 

tO ace ea a a 
`> demands. . 

Tum facts appear from the judgment. 

F. N. Chhatrapats and D. K. Kanga, for Abdul Latif. 

I. 8. Haft, with V. N. Lokur, for Samandarkhan. 

H. K. Nargolkar, for Mangal Nanoo. 

. C. K. Daphtary, Advocate General, with 8. G. Patwardhan, Government 
Pleader, for the Crown. 


: Srons O. J. We have before us three revisional applications, each being 
in respect of the conviction of the accused for carrying & knife in a public 
place contrary to a notification made by the Commissioner of Police under 
sub-s. 28(2) of the Bombay City Police Act, 1902, which has been extended 
from time to time, „the relevant extension being by ‘order dated September 380, 
1946, 

In Revision Application No. 682, iha accused Abdul Latif, who is employed 
in the weaving department of the Swadeshi Milla, was found in possession of a 
knife, which it is alleged he uses in the course of his employment, about 40 
yarda, from the gates of the Mill at 3-80 in the afternoon of October 9. 
He was brought before Mr. Muranjan, Presidency Magistrate, 10th Court, 
Andheri, and sentenced to four months’ rigorous imprisonment. f 

In Revision Application No. 583 accused, Samandarkhan Firdomkhan, who 
is a farmer and grows vegetables, was found in possession of a knife alleged. 
by him to be used in connection with his business, when he was stopped with 
his brother in a motor car about two miles from his home at 11-80 am. in the 
morning of October 17. He was taken before Mr. J. M. Barot, Presidency 
Magistrate, Second Court, Bombay, and sentenced’ to six months’ rigorous 
imprisonment. 

+ Decided November d, 12, 1948. Criminal Application No. 509 of 1946, Criminal Review 
Revision Application No. 582 of 1946, with No. 600 of 1946, from convictions and sentences. 
Criminal Review No. 586 of 1946, Criminal passed by V. K. Muranjan, Presidency Magis- 


Revision Application No. 588 of 1946, Criminal trate, 10th 
Review No. 587 of 1946, Criminal Revision 
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. In Revision Application No. 599 the accused Mangal Nanoo, who is a cowherd 

and over 60 years of age, was found in posseasion of a knife some time after 
he had arrived at Andheri Station by train with about 15 buffaloes which 
having detrained he was eacorting to their destination. He was arrested at 
2-15 p.m. on October 23 and taken before Mr. Muranjan who sentenced him to 
four months’ rigorous imprisonment. 

Sub-section 28(2) of the Bombay City Police Act, 1902, as amended by the 
City of Bombay Police (Amendment) Act, 1942, provides :— 

“The Commissioner of Police may also, whenever and for such time as he shall consider 
necessary for the preservation of the public peace or public safety by a notification publicly 
promulgated or addressed to individuals, prohibit— 

(a) the carrying in any public place of : 
(5) swords, spears, bludgeons, guns, knives, sticks, or lathis, or 
(#) any other weapon which ts capable of being used as a weapon of offence. 

(6) | the carrying, collection and preparation of stones or other misailes or instruments or 
means of casting or impelling missiles.” 

The 1942 Amending Act substantially enlarged the scope of subs. 23(2), 
since formerly the words which followed the specified weapons, were, ‘‘or any 
other offensive weapon’’, which words, as the English cases. show, (see for 
example Johnson’s case’ and Rex v. Palmer®,) give rise to a consideration of the. 
circumstances in which articles such as a stick and a ertiteh, which are not 
intrinsically offensive weapons, can be held to be such. But on a construction 
of sub-s. 23(2) as amended, it is now apparent that it is the intention of the 
Legislature that all the specified articles including knives, are to be regarded 
as weapons, ‘‘capable of being used as a weapon of offence’’, and it is in our 
opinion clear, that anything which is normally designated as a knife, the con- 
dition of which renders it capable of being used as a weapon of offence, falls 
within the class of objects which may be prohibited. 

By s. 127 of the Bombay Oity Police Act, 1902, it is provided that whoever 
contravenes a prohibition made under sub-s. 23(2) is punishable with impri- 
sonment for a term which may extend to one month or with a fine which may 
extend to Re. 100 or with both, but by the City of Bombay Police (Amendment) 
Act, 1946, the penalty of imprisonment was enlarged to one year and it is 
provided that the minimum sentence which is to be passed in any such case shall 
be four months except for reasons to be recorded in writing. 

On July 30, 1946, the Commissioner of Police promulgated an order which 
so far as it is material is as follows: 

“I hereby prohibit under sec. 28(2), (a) and (b).of the Bombay City Police Act, IY of 1902, in 
the Greater Bombey for a period of one month from the Ist August 1046 any pereon—not being 


of his duties to carry weapons—from carrying swords, spears, bludgeons, guns, knives, sticks, 
lathis or any other similar weapon which ts capable of being used as a weapon of offence in any 
public place in the Greater Bombay.” 

Except for the introduction of the word ‘‘similar’’ before the word ‘‘wea- 
pon’’, this order follows verbatim the language of the amended sub-section, 
and this order which was originally to be in force for one month has been ex- 
tended from time to time by monthly periods and is still in force. 

On behalf of the three accused, counsel, who have adopted each other’s argu- 
ments, have made various submissions against the validity of the convictions 
passed in these cases. These submissions can be summarised as follows :— 

(1) that the order of the Commissioner of Police was not promulgated in 
accordance with s. 187 of the Act, 

(2) that there is no right to stop and sure: anybedy in a street and that 
accordingly a conviction resulting from the subsequent arrest is invalid, 
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(3) that a ‘‘street’’ is not a public place having regard to the definitions con- 
tained in s. 2 of the Act, 


(4) that to carry a weapor means to display it openly and that having a 
knife folded in a closed position in a pocket is not ‘‘carrying’’ within the mean- 
ing of the section or the order. 

With regard to the first of these submissions, the learned Advocate General, 
who appears on behalf of Government, stated before us that the order of the 
Commissioner of Police has been posted at street corners in various parts of 
the City and has been proclaimed at various places by beat of drum. He had 
in Court a Police Officer whe was prepared to prove this, and on this state- 
ment by the Advocate General being made, counsel for the accused very pro- 
perly did not pres this point further, especially as it is a matter of common 
knowledge that the orders of the Commissioner of Police have been announced 
in some of the newspapers of this City, one of the extension orders being in 
fact included in the newspapers as a news item on the day on which this case 
was argued before us. In our opinion promulgation within the meaning of 
s. 187 has undoubtedly taken place. 


With regard to the second submission, without embarking upon any ela- 
-borate discourse on the nature of police powers under s. 23 of the Act it is only - 
necessary to say that even if an irregularity had taken place in the method of 
obtaining proof that an offence has been committed, it would be no reason for 
setting aside the conviction. 

With regard to the third submission, a street is defined in s. 2 of the Act as 
follows: 

“t street” shall mean any road, footway, square, court alley or passage, whether a thorough- 
fare for not, to which the public have permanently or temporarily a right of access.” 
And a ‘‘public place” is defined as: 

“< Publio place’ shall include the foreshore, the precincts of every public building or 


monument, and all places accessible to the public for drawing water, washing or bathing, or for 
purposes of recreation.” 


It is to be noted that whereas the definition of ‘‘street’’ is exclusive the defi- 
nition of a ‘‘public place” is only an inclusive definition and does not prevent 
other places which are in fact public places from being excluded, though not 
specifically mentioned in the definition, nor does the fact, that whilst in some 
of the sections of the Police Act, 190%, a street and a public place are used con- 
junctively while in others a street alone or a public place alone are referred 
to, affect the question, because the exclusive definition of a street includes 
places to which the public have only temporarily a right of access which would 
not normally be a public place. It is in our opinion clear, that any street 
which is a public highway, is a public place. 

With regard to the fourth submission, sub-s. 23(2) says nothing about wea- 
pons being displayed nor does it even use the expression to be found in some 
of the English statutes of ‘‘being armed with”. The word ‘‘carry’’ is of the 
widest import and in our opinion covers the transportation of a weapon with 
or by the person concerned however he may attach it to his person. A some- 
what faint suggestion was put forward by Mr. Haji, on behalf of the accused 
Samandarkhan Firdomkhan, that to have a weapon in a motor car which is 
admittedly private property, is not to carry it in a street, even if the motor car 
is in a street. It would in our opinion be equally ineffective to urge that 
because a man was standing up in a street in his private shoes he was not in the 
street. There is nothing in this submission. 

‘ Accordingly all these arguments fail, and it follows that in each case the 
accused was rightly convicted. But that leaves in each case the question of 
sentence, with regard to which it is very relevant to observe that by the amend- 
ing Act of 1946 the Legislature has provided that the minimum sentence is to 
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be four months’ rigorous imprisonment except when’ reasons in writing are 
recorded for passing a lesser sentence. At their trial before the Magistrate 
none of the accused called any evidence and the statements of the accused them- 
selves in each case have been recorded withthe utmost brevity. So that, at any 
rate in two of the cases, it is impossible to say, from the statements and the 
judgments of the learned Magistrate, whether the offence was committed 
through inadvertence or not. In all cases of this character the nature of the 
weapon itself is a most material circumstance and must be taken into account 
when assessing the sentence which the law demands. During the course of 
the arguments before us counsel has m each case, on instructions, made a state- 
ment of the circumstances in which his client was found with a knife in his 
pocket. 

„The statement of Abdul Latif is as follows: that he is an employee in the 
weaving department of the Swadeshi Mill and that the knife in question is used 
by him in the course of his employment and had been so used on the 
morning of October 9, on which day at_about 3-30 p.m. he went out from 
the Mill to get some refreshment with the knife folded up in his trouser pocket, 
that he was going to his own house for the refreshment, which is only distant 
about 50 yards from the mill gates and forgetting the knife in his pocket he 
proceeded to go to his house but was stopped and searched about 40 yards from 
the mill gatea and that in normal course he would have returned to the mill 
after bis refreshment to continue his work using this knife. 

The statement of Samandarkhan Firdomkhan is as follows: that he is a 
farmer and lives on the farm growing vegetables there, that before 11-30 a.m. 
on the morning of October 17, he had been using the knife in question 
for cutting vegetables, that he put it in his trouser ‘pocket and went out with 
his brother in his motor car forgetting to leave the knife behind, that the 
object of going out in the car was to send a money order from the Post Office, 
which was not the nearest to his home, and also to buy some cloth, that the 
total distance to which he proceeded from his home was about two miles and 
that he was stopped and searched on the way back, having the-cloth in his 
eat and having despatched the money order. 
` The statement of Mangal Nanoo is as follows: that he is a cowherd and came 
from Anand, some three to four days journey, in the train to Bombay, that he 
brought 15 buffaloes in a waggon to Bombay and arrived at Andheri station on 
Octuber 28 at about midday, that the knife in question is used by him in the 
course of his employment as it is sometimes necessary to cut the cords which 
tie the buffaloes to the waggon when they become frightened and entangle the 
cords with the consequent risk of strangulation, that having arrived at Andheri 
station at about midday, he proceeded to deliver the buffaloes to the consignees 
and that at about 2-15 p.m. whilst walking behind some of the buffaloes with 
a load of hay on his head he was stopped and searched and the knife found. 
It is also stated on his behalf that being a countryman and a newcomer to 
Bombay he knew nothing about the order. 

Before the Magistrate Mangal Nanoo was not represented by any advo- 
cate or pleader and it is clear that, if the facts approximate to the statement 
which has bean made on his behalf in this Court, the learned Magistrate who 
tried him did‘not appreciate at all the circumstances of his case. The time 
of his arrival at Andheri station is now cleared up as a certificate from the 
railway company, which even shows the number of the waggon in which he 
arrived and which certificate has been produced in this Court. 

It is now necessary to consider the weapons in respect of which the three 
atcused were convicted. The knife of Abdul Latif has an overall measurement 
of 64 imches, the blade is 3 inches long and not more than half an inch in 
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width, the point of it is.blunt though the edge is sharp. It has a single blade 
and folds up. It has no contrivance to keep the blade rigid when opened. It 
ig what in ordinary language is called a pocket knife, such as most people carry | 
about in normal times for the purpose of sharpening pencils and for other 
domestic reasons. 

The knife of Samandarkhan has an overall measurement of 104 inches, the 
blade is nearly 5 inches long and is more than an inch in width in the middle, 
It has a spring with a ratchet which enables the blade to be held rigid when 
opened. The blade is cut away and tapered to a fine point of needle sharpness. 


. The knife of Mangal Nanoo is very similar to that of Abdul Latif, except that 
it is old, worn and very dirty. 


In the case of Abdul Latif and Mangal Nanoo we are of the opinion that if 
the statements which their counsel have been instructed to make on their 
behalf are true, and having regard to the nature of the knives carried by 
each of them, the sentences of four months’ rigorous imprisonment would be 
excessive and that their cases would come within the power which the Legis- 
lature has provided for passing a lesser sentence than four months. Accord- 
ingly the course which we adopt in these two cases is to send them back to the 
learned Magistrate of the tenth Court, Andheri, for him to record further 
evidence, and as it is desirable that cases such as these should be dealt with 
with the utmost expedition, we direct that the record of the further evidence 
in each case is to be returned to this Court before 10-30 a.m. on Tuesday Nov- 
ember 12 when both these cases will be at the head of our board. In both cases- 
the prosecution aa well as the defence are to be at liberty to call further evi- 
dence before the learned Magistrate, and in the case of Abdul Latiff we desire to 
know whether the knife in his case is his own property or whether it belongs 
to the Swadeshi Mills. If it is the former, we also require to know whether 
the mill has made any arrangements for their employees to leave their knives 
at the mill in a place of security, during the temporary absence of the employees 
from their work. 

The case of Samandarkhan stands in our opinion on a wholly different foot- 
ing. Even if the statement made by his counsel on instructions be accepted, 
there remains the indisputable fact that the knife in this case unlike the pocket 
knives in the two other cases is a formidable and dangerous weapon. It has a 
long tapering blade and point of needle sharpness, the ratchet arrangement 
which enables the blade to be held in a rigid position makes it the type of 
weapon suitable for the commission of criminal assaults. Its weight and sire, 
even when closed, also makes it an object which cannot be normally and con- 
veniently carried in a pocket. 

It is the very type of knife which any reasonable and prudent man must 
know that in troubled times, when assaults and stabbings are taking place, it is 
his duty as a citizen to guard with particular care. It is indeed such a weapon 
that if even from forgetfulness it is taken to a public place in times when tho 
carrying of weapons is prohibited the person so taking it has only himself to 
blame if he is made liable for the penalty which the law requires. 

We see no reason in this case to disagree with the sentence passed by the 
learned Magistrate. We agree with him and application No. 583 is dismissed. 
Rule for enhancement discharged. 

Tt cannot be too clearly understood, nor can the information be too widely 
disseminated, that under the order promulgated by the Commissioner of Police, 
any oue who has on or about his person in any public place in Greater Bombay, 
any knife, the blade or point of which is from its solidity and sharpness capable 
of cutting or puncturing human flesh so as to inflict an injury, commits an 
offence. 
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Although in none of the cases before us is the accused charged with carrying 
4 stick, we feel that while we have this order before us we should make the 
following observations. Unlike a knife, the sole purpose of which is to cut 
or sever solid matter and which is easily definable, a stick can be used for a 
multiplicity of domestic, occupational and recreational purposes. Such articles 
as walking sticks, umbrellas, swesper’s brooms, hockey sticks and cricket stumps 
have been mentioned in this Court and it is with no surprise that we have heard 
it stated at the bar that there ara conflicts of opinion as to whether such 
articles are prohibited by the notification, as falling within the category of 
sticks which are capable of being used as weapons of offence. Also it is stated 
that articles such as we have mentioned are being openly carried in the streets, 
scmetimes with, and sometimes without, police interference. It is a well-known 
principle that the penal law should be clear and certain so that all may know 
what they may and what they may not do. Further, there is nothing more 
calculated to bring the administration of law and order into disrepute than 
that offences should be openly and extensively committed without restrain. 
It appears that some authoritative clarification is required with regard to the 
prohibition against the carrying of sticks, in order that the executive officers 
of Government and the public may know to what extent the preservation of 
public peace and public safety requires the curtailment of such a normal action 
aa taking out an umbrell&, and whether, for example, the cripple is to be 
deprived of his crutch. ‘Lf it be not the intention to prohibit the use of such 
articles, it is not beyond the realms of linguistic definition so to say. 

- ‘The cases were sent back to the Magistrate. On receipt of the record, the 
vases were further argued on November 12, 1946. 

Brons C. J. The first of these cases before us is that of Abdul Latif, the 
weaver in the Swadeshi Mills who was searched and arrested for having this 
pocket knife in his possession, and we have already held that he was rightly con- 
victed, and there remains only the question of sentence which must, as we have 
already laid down, depend primarily on the nature of the weapon itself and 
secondly on-the surrounding circumstances of the case. 

As wo have already said, this is a pocket knife without a sharp point, and it 
is not intrinsically a dangerous weapon. The further evidence which has been 
returned to us by the learned Magistrate shows the true circumstances to be 
these, Abdul. Latif was on the night shift, which means that he reports him- 
self at the mill at 3-15 in the afternoon for duty at 3-45 p.m. on October 9. He 
must have taken this knife home with him on the previous day and he was ap- 
proaching the mill, being some 40 paces from the mill gate, when he was search- 
ed at about 3-15 to 3-30 p.m. As the evidence originally was recorded by the 
learne Magistrate, it appears that he had been warned not to take his knife 
home. The further evidence now discloses that that warning was not given un- 
til after he had left the mill on the previous day and therefore he could know 
nothing about it. It in fact was given as the result of another operative of this 
mill having been searched and arrested at 12-30 p.m. on October 9. It also 
appears from the further evidence that it is essential as part of his employment 
that he should have a knife and that the mill did not on this day supply their 
operatives with knives so that the workmen had to provide them themselves. 
It also appears from the further evidence that no facilities on this relevant 
date or before had been arranged whereby the operatives could leave their 
knives in a place of security at the mill ‘We are happy to note that as the 
result of this case apparently all that has been changed and that a new imple- 
ment called a patti has now been provided to take the place of these knives, 
the patti is the property of the mills company and is being left at the mill 
So that henceforth there will be no excuse whatever for a millhand to carry 
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his knife. Taking all these circumstances into consideration, although the 
accused has committed an offence, we do not regard it as one of a serious 
character and the proper sentence to have been passed in his case would be 
rigorous imprisonment for one week, and as Abdul Latif has already served 
a longer sentence than that, we order his immediate discharge. We also order 
that this knife exhibit A be returned to him by the police by delivering it at 
his house. 

In this case also the further facts which.we directed to be taken by evidence 
disclose a wholly different position than that which the papers showed when 
this matter first came before us. It now appears perfectly clear not only from 
the evidence of independent people like the clerk of the railway station and 
the representative of the consignee but also from the railway documents them- 
selves that the accused Mangal Nanoo did not arrive at Andheri station 
before midday on October 23 and that the formalities of clearing the 
buffaloes from the train out on to the road and the signing of the 
necessary papers with regard to them took some time, which would mean that 
the accused with the buffaloes and the other man who came to meet him were at 
the spot about a mile from Andheri station where the accused was searched at 
about 2-14 p.m. It is absolutely apparent from the independent and documen- 
tary evidence that the accused was still with some of the buffaloes at the time 
when he was searched and arrested, and it is with considerable regret that we 
notice that the further evidence which has bean given by the police constable 
Bhaskar Anant P.C. 6990/G is not only inaccurate but inaccurate to such an 
extent that it must be false and we draw the attention of the authorities to the 
evidence of this constable in order that proper action may be taken. It is abso- 
lutely ‘essential at the present time, when there are disturbances in this City, 
that law and order should be firmly enforced, but it is equally essential that in 
enforcing law and order all executive officers of Government should act with 
com plete impartiality and fairness. It is no part of the duty of a police con- 
stable to give false evidence in order to bolster up the points which he has made. 
Such conduct is most reprehensible. 

We propose in this case, now that we have seisin of the true facta, to make the 
game order as in the other case. The accused had only been in Bombay for two 
hours. He is an illiterate countryman who had come on a four days’ journey 
in the train. ‘Accordingly, the proper sentence in his case also is one week’s 
rigorous imprisonment, and as he has already served that sentence, we order 
his immediate discharge. The knife which in his case also is an ordinary poc 
ket knife used in the course of his employment: is to be returned to him by Phe 
police. 


CRIMINAL APPLICATION. 


Hejore Sir Leonard Stone, Ki., Chief Justice, and Mr. Justice Lokur. 


EMPEROR v. USMAN HAROON.* 

Criminal Procedure Code (Act V of 1898), Sec. 686—Transfer of case—Apprehenston of accused 
—Sentence, clamenis to be considered in tmposing—Siandardisation of sentences—Bombay City 
Police Ad (Bom. IV of 1902), See. 88—Bombay Act XV of 1946, Sec. 4—Legislature filming 
masimum and minimum seniences. 

The High Court will direct the transfer of a case, under s. ‘526 of the Criminal Procedure 
Code, 1898, apart from the susceptibilities of the accused, if clrmmstances do exist or events 
have happened, which are calculated to create in the mind of the accused the reasonable 
apprehension that he will not be fairly treated at the trial. 


* Dectded, December 20, 1946, and January No. 697 of 1046. 
7, 1947. Criminal Application for Transfer 
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a 
In re Pandurang! and Queen-Empress v. Hyderally," referred to. 

The Court in fixing the punishment for any particular crime must take into consideration 
the nature of the offence, the circumstances in which it was committed, the degree of delibera- 
tion shown by the offender, the provocation which he has received, if the crime is one of 
violence, the antecedents of the prisoner up to the time of sentence, his age and character. 
All these points must be established by evidence. 


Observations on standardization of sentences when the Legislature has fixed both the 
maximum and minimum sentences. 

- THa accused was charged with an offence punishable under s. 326 of the In- 
dian Penal Code, 1860, read with s. 33 of the City of Bombay Police Act, 1902, 
for an alleged throwing of acid on certain passers-by. He was to be tried by 
J. M. Barot, Presidency Magistrate, Second Court, who was entrusted with the 
trials of all cases arising out of communal disturbances in Bombay from August 
9, 1946, onwards. The accused first applied to the Chief Presidency Magistrate, 
under s, 528(2) of the Criminal Procedure Code, 1898, for transfer of his case 
to the Court of any other Presidency Magistrate, but the application was re-- 
jected. The accused next applied to the High Court for a transfer of the case, 
alleging communal bias in the mind of the Magistrate, and apprehension in 
the mind of the accused that he would not get a fair trial before the Magistrate. 


Stonk C. J. We have before us six transfer applications, each being by a 
Muslim and made on the ground that the Magistrate, Mr. J. M. Barot, Presi- 
dency Magistraie, Secoud Court, Esplanade, Bombay, in whose Court the cases. 
stand, has shown, in dealing with previous cases, a communal bias and diserimi- 
nation against Muslims and in favour of Hindus. Each of these applications, 
therefore, aska that the case of the accused may be transferred to the Court of 
some other Magistrate, who is neither a Hindu, nor a Muslim. In each of these- 


cases the accused is charged with an offence arising out of or connected with the 
commnunel disturbances. 


In Transfer Application No. 785 the accused is charged under as. 451, 454. 
457 and 380 of the Indian Penal Code with house-breaking and theft. In Trans-- 
ter Application No. 736 the accused is charged under ss. 148, 147, 149, 454 and 
38) of the Indian Penal Code with unlawful assembly, rioting, trespass at night 
and theft. In Transfer Application No. 787 the accused is charged under s. 326° 
of the Indian Penal Code with grievous hurt inflicted by a cutting instrument. 
In Transfer Application No. 738 the accused is charged under sa, 824 and 326 
af the Indian Penal Code with simple hurt and grievous hurt with a cutting: 
instrument. In Transfer Application No. 739 the accused is charged under- 
es. 143, 147, 149, 454, 457 and 880 of the Indian Penal Code with unlawful as- 
sembly, rioting, trespass at night, housebreaking and. theft and in Transfer 
Application No. 699 the accused is charged under s. 326 of the Indian Penal 
Code with throwing u corrosive acid so as to cause grievous hurt. 


To each of theee applications is annexed in the form of schedules, lists of cases 
in which members of each community have been convicted or bail applications 
granted or refused by the Magistrate, and it is alleged, that by comparing the 
cases of the different communities a discrimination in treatment is established. 
The total number of examples given is 40, 11 referring to Muslims and 29 to- 
Hindus. 

Such a charge levelled against the impartiality of a Magistrate is a very 
serious ohe to bring, and demands from us a most careful and exhaustive exami- - 
nation, because, if it be well founded, we should not hesitate to act in the moat 

` drasiic manner, but, if, on the other hand, the charge is unfounded, then the 
Magistrate ig entitléd to the fullest protection from, this Court, and to be ex- 
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onerated by us from such grave imputations against his honour as a judicial 
officer. i 

As this case was opened on the first day, Mr. Parpia, on behalf of some of the 
accused, made two main submissions, first, that the facts and sentences in fae 
examples given show that bias and discrimination has taken place, and secondly, 
that even if that charge cannot be sustained, then at any rate the circumstances 
and the variations in the sentences are sufficient to induce in the mind of any 
reasonable person a reasonable apprehension that justice has not bean done, and 
therefore will not be done in his particular case, so that he will not get a fair 
trial. 

By s. 526 of the Criminal Procedure Code it is provided: 

“(1) Whenever it is made to appear to the High Court :— 

(a) thata fair and impartial inquiry or trial cannot be had in any oriminal Court subordinste 
thereto,” : 
the High Court may order, amongst various alternatives, the transfer of the case. 

But this section is not exhaustive, and as has been pointed out by Sir Law- 
rence Jenkins in the case of In re Pandurong', referring to an earlier case in 
the Caleutta High Court, that in considering the expediency of directing a 
transfer for the ends of justice, the Court has deamed it essential to decide not 
auerely the question whether there has been any real bias in the mind of a Magis- 
‘trate, but also the further question ‘‘whether incidents may not have happened, 
-which though they may be susceptible of explanation, are nevertheless such as 
are calculated to create, in the mind of the accused, a reasonable apprehension 
that he may not have a fair and impartial trial”. On the other hand, as has 
been laid down in the case of Queen-Empress v. Hydorally?, ‘‘the High Court 
will not pass an order of transfer merely out of deference to the susceptibilities 
of an accused when no sufficient grounds exist.’’ 

There are many other cases in the various Courts of this country, and from 
them the principle is quite clear, that apart from the susceptibilities of the ac- 
‘cused, if circumstances do exist or events have happened, which are calculated 
to create in the mind of the accused the reasonable apprehension that he’ will 
mot be fairly treated at his trial, the transfer should be made. 

We have called for the records of the cases, mentioned in the schedules given 
to the accused’s applications, and they have been fully examined by us and by 
‘counsel in this Court. What they unmistakably show is that fines and lighter 
:sentences have been given where the accused pleads guilty, and that-in the cases 
selected, only Hindus pleaded guilty. Further they show, and show in our 
opinion very clearly, that no sufficient time has been taken in order to give pro- 
per care and attention to the trial of cases, that there is no checking of the state- 
-ments made by the accused, except where such statements are confirmed by the 
police-oficer making the arrest, and that in no case has any witness for the 
-defence has been examined. From the report, which we called for from the 
“Magistrate, and the information supplied to this Court by the Government 
Pleader, it appears that from the beginning of September of this ydar up to 
and including December 14, which is the date of the Magistrate’s report, 
“besides the ordinary day to day applications and miscellaneous work, 
the Magistrate has disposed of 2,990 cases arising out of the disturb- 
ances, 1,760, being cases connected with breaches of curfew orders, and the 
remaining 1,280 cases, being of a much more serious character. With the 
assistance of counsel on both sides and on the information supplied we have 
made certain calculations, which show, that the 2,990 cases were disposed of in 
‘290 hours, if 8 minutes be attributed on a average to each curfew case, they 
~would’ have occupied 88 hours of the Magistrate’s time, leaving-202 hours for 
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the trial of 1,230 of the more serious cases. This works out a little under 10 
minutes per case. That is totally inadequate. The fact that the Magistrate 
is 80 busy, is poor consolation to accused persona, who will not get a proper 
trial, because too many cases are placed on the Magistrate’s board. 

But quite apart from this, the Magistrate has attached to his report, which 
we required him to make, lists of comparative. cases, with the object of showing 
that in many cases Muslims had received lesser sentences than Hindus, for 
offences against the order of the Commissioner of Police prohibiting the carry- 
ing of weapons, and whilst these lists certainly do tend to show that such is 
the case, they also demonstrate something else of a most disturbing character, 
viz. the almost infinite variety of sentences passed for the same offence. We 
will only deal with the cases in which the carrying of a knife or some cutting 
instrument is alleged. Of these 93 examples are given, and in 39 of them the 
substantive sentence is imprisonment, in 48 the sentence is a fine only, while 
in the remaining eight cases the sentence is imprisonment and a fine and in 
default a further term of imprisonment. i . 

The terms of imprisonment comprise, one day, two weeks, three weeks, one 
month, two months, four months, six months and eight months; whilst the 
fines cover a most remarkable range: Rs. 8, Re. 5, Ra. 10, Ra. 15, Re. 20, Rs. 25, 
Ba. 80, Re. 35, Rs. 40, Re. 50, Rs. 60, Re. 80 and’ Rs. 100. 

The mixed sentences of imprisonment and fine range from: 

One day’s simple imprisonment and Rs. 30 fine or in default one week. 

One day’s simple imprisonment and Rs. 15 fine or in default one month. 

One day’s simple imprisonment and Rs. 30 fine or in default one month. 

One day’s simple imprisonment and Rs. 100 fine or in default one week. 

One day’s simple imprisonment and Rs. 200 fine or in default six weeks. 

One day’s simple imprisonment and Rs. 400 fine or in default one month. 

One day’s simple imprisonment and Rs. 400 fine or in default two months. 

How ean such a diversity of sentences for the same offence be justified on 
any rational system? What difference can there be, between a man who car- 
ries a knife and is sentenced to one day’s simple imprisonment and Ra. 30 fine 
or in default one weak, and a man who, for a similar offence, is sentenced to 
one day’s simple imprisonment and a fine of Rs. 15 or im default one month 
or again one day’s simple imprisonment and Rs. 400 fine or in default one 
month and one day’s simple imprisonment and Rs, 400 or in default two months? 

The answer is to be found in the Magistrate’s report: 

“ In deciding these riot cases, I had to take into consideration not only the serious situation 
in the City, but also the nature of the weapon found with the accused, hir position in life, his 
profession, the place where he was found and the purpose for which ft was carried. In addition 
to these circumstances the impression created by the accused and the prosecution witnesses on 
the spar of the moment play a very greet part in arriving at the correct decistons.” 

The first part of the reasons given is unobjectionable, but the latter part is 
very wrong indeed. What sort of impressions, created by the accused or the 
prosecution ‘witness ‘‘on the spur of the momeni’’, does the Magistrate take 
into account? This goes far beyond any consideration of whether the accused 
has made a truthful statement or a false one. It involves the Magistrate’s per- 
gonal reactions in favour or against the accused, arrived at, not on evidence 
or on any adequate reflection, but ‘‘on the spur of the moment’’. We condemn 
this practice in the strongest terms, coupled with the infinite variety of sen- 
tences, which we can only describe as utterly capricious, it is bound to give 
rise to the gravest misgivings in the public mind, that justice is not being done. 
In fact, as appears from the Magistrate’s report, Hindus are also complaining 
of his bias in favour of Muslims. We are not in the least surprised to hear 
this, because, as the Magistrate apparently works to no system, there are no 
settled principles upon which he can proceed and by whieh the publie knows 
that he proceeds. . 
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We now propose to lay down for the guidance of all Magistrates the follow- 
ing directive which all of them will follow in future with regard to the elements 
which are to be taken into account for the purpose of asseasing the quantum 
of sentence. We cannot do better than refer to the passage set out in Hals- 
bury’s Laws of England, Vol. LX, p. 256, as applied to non-jury cases. It is as 
follows :— 

“The Court in fixing the punishment for any particular crime, will take into consideration 
-the nature of the offence, the circumstances in which it was committed, the degree of deliberation 
shown by the offender, the provocation which he has received, if the orime is one of violence, the 
antecedents of the prisoner up to ths tims of sentence, his age and character.” ' 

And these are all matters which must be established by evidence and not 
by ‘‘impressions created on the spur of the moment’ 

As to the scale or range of sentences to which those nae are to be applied, 
“we propose to give this guidance. In the weapon cases referred to in the lists 
of the applicants and of the Magistrate, it is really a very simple matter because 
the Legislature by the City of Bombay Police (Amendment) Act XV of 1946, 
8. 4, has not only prescribed the maximum sentence but also the minimum sen- 
tence. The maximum sentence is one year and a fine, the minimum sentence is 
four months with or without a fine, and it is provided that if the Magistrate 
thinks fit to give a lesser sentence than four months, his reasons ‘are to be record- 
ed in writing. We note in passing, that although some of the cases mentioned 
in the lists are before this amending section came into operation, in none 
of the cases, the records of which we have examined, are the reasons for giving 
a lesser sentence than four months adequately set ont. In view of the amond- 
ing section, there is very little room for any great divergence in sentences. In 
the worst type of cases, where the knife is intrinsically a dangerous weapon of 
offence, and is carried by some one in a locality where disturbances are taking 
place, and where he cannot give any satisfactory account of his presence, the 
maximum sentence of one yeer’s imprisonment should be passed; for a second 
of such offences one year plus a substantial fine or in default three months 
further rigorous imprisonment. Between that and the minimum ‘sentence of 
four months prescribed by law we cannot see why there should be more than 
two steps that is to say six months and nine months. The minimum sentence 
of foar months should be paseed in all other cases, except where there are some 
‘special or extenuating circumstances. We have already laid it down in revi- 
sional applications beforé us that in the case of millhands who need a small or 
special knife for the purposes of their work, and who, without any malicious 
design, take it out into the public street on their way to their homes, rather 
than risk leaving it at the mill, that the proper sentence is, one week. The 
only other sentence of which we can conceive is for a case such as is well exem- 
plifed in one of the cases under challenge, where a peon who had an ordinary 
penknife used for sharpening pencils was told by his employers to take a 
telegram to the Post Office, and inadvertently forgot to remove the penknife 
‘from his pocket. Such cases as these should be dealt with either by binding 
over or by a small fine. The stick cases admit of slightly more variation in the 
lower sentences, because there aré so many different kinds of sticks used for 
domestic or occupational purposes, and which are not intrinsically weapons of 
offence. 

- It is quite clear that this particular Magistrate has had placed on his shoul- 
ders more work than could possibly be performed in a judicial manner, and in 
this respect he is entitled to sympathy, for it is impossible to try cases of this 
gravity involving sentences of imprisonment up to one year, at an average rate 
‘of under 10 minutes per case, that is nothing short of travesty of justice, and 
of itself is bound to give rise to the utmost uneasiness in the public mind, but 
coupled with the lack of any system by which punishment is quantified, it is 
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inevitable that in times of communal discord, charges of discrimination and 
bias should be levelled against Magistrates, who are assessing the sentences in 
these cases by no recognised system. 

When these cases were called on, on the second day, Mr. Parpia, who was in 
possession of the Court, and to whom we are much obliged for his skilful and 
circumspect handling of an extremely difficult case, stated that Mr. Tarapore- 
vala, Mr. Somjee, Mr. Peerbhoy and himself had had an opportunity of care- 
fully considering the records, which we had sent for, and which were produced 
in Court on the previous day, and that having considered them, he was author- 
ised to state on behalf of these connsel and stated for himself also, that there 
was no justification for the charge of actual bias or discrimination by the Mag- 
istrate, and that such charge was unreservedly withdrawn. That was a very 
proper attitude for counsel to adopt and is in accordance with the best tradi- 
tions of the bar. But quite independently of this withdrawal we have come 
to the same conclusion and we state, and state with emphasis, that as a result 
of our serutiny of the cases relied upon by the various accused as showing bias, 
and of all the other factors and circumstances laid before us, that this Magis- 
trate Mr. J. M. Barot is entitled to be exonerated and we do exonerate him from 
the allegations of communal bias and discrimination. But these applications 
have served a most useful public purpose, for they have shown up certain glar- 
ing defects in the existing system. 

It is a vital necessity, if law and order are to be maintained, that the crimi- 
nal Courts, whose duty it is to administer the penal laws, should be above criti- 
cism or challenge. Justice must not only be done, but must manifestly appear to 
de done. - That we regret to say has not taken place in these cases arising from 
the recent disturbances, not we emphasise by reason of any communal discri- 
mination, but for the reasons we have already stated. 

The question remains, what is to be done with these transfer applicatione. 
‘The charge of bias and discrimination faila. But the applicants have shown 
from the materials they have brought before this Court that they have reason- 
able apprehension that in the existing circumstances they may not get a full 
and proper trial, 

What is needed is time for the authorities and the Chief Presidency Magis- 
‘trate to make proper arrangements in order to provide, (1) that there shall he 
sufficient Magistrates or some other distribution of work so that these cases can 
be tried with that care and attention which they demand, and not by being 
rushed through at the rate of under 10 minutes per case, on ‘‘impressions 
created on the spur of the moment’’, and (2) that the Chief Presidency Magis- 
trate in the light of the directive and the guidance given in this judgment 
should have an opportunity of considering, with all his colleagues, the introduc- 
tion of a system for quantifying sentences for all cases which arise out of com- 
munal strife, and should with them lay down the principles which hereafter 
<an be followed by all Magistrates. 

We therefore adjourn all these Transfer Applications to 11 am. on Tuesday 
January 7, 1947, by which date the Chief Presidency Magistrate will furnish 
us with a report of what has been done. If in the meantime new arrangements 
are made, and the report of the Chief Presidency Magistrate is ready, then a 
special vacation bench will be formed òn application being made to Mr. Justice 
Lokur. 


The Chief Presidency Magistrate, on receipt of the above judgment, made 
an order distributing all cases arising out of the disturbances among the three 
Courts at the Hsplanade, and circulated copies of the judgment to Magis- 
trates concerned. The trying Magistrate as well as the Chief Presidency 
Magistrate submitted separate reports to the High Court. 
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A. A. Pesrbhoy and M. R. Parpia, with S. G. K. Husaini, for the applicants.. 
S. G. Patwardhan, Government Pleader, for the Crown. 


Brons C. J. The report of the Chief Presidency Magistrate which-we called: 
for by our judgment of December 20, 1946, has now been received and by it: 
and by a circular which has been issued by the Chief Presidency Magistrate- 

to all his Magistrates it appears that new arrangements have been made for the 
po of magisterial work arising out of the disturbances and that there- 
will now be three Magistrates at the Esplanade Police Court whose duty it will 
be to try these cases. The cases will go into the lists of these three Magistrates. 
on a rotation basis depending entirely upon the day upon which any particu- 
lar case first happens to come before the Court. In our opinion that is a very 
satisfactory arrangement, We also note that the Chief Presidency Magistrate- 
hag gent a copy of our judgment containing our criticism with regard to the- 
variety of sentences for the same offence to all his Magistrates and that the 
Magistrates have now the question of evolving a system for these sentences. 
well before them. 

We are asked by Mr. Peerbhoy and Mr. Parpia who represent the six accused. 
in these transfer applications that in spite of the withdrawal of the allegation 
of actual bias against Mr. Barot and our exoneration of him, these cases should. 
still be transferred, on the ground that the whole of the circumstances which . 
have come to light in the investigation of this matter must have introduced into- 
‘the minds of the accused a feeling that they could never get a fair trial before 
this Magistrate. In our opinion that submission is not well founded. These 
applications, as we have already stated, have served a very useful purpose, but 
jt is now quite clear that in view of our previous judgment these six accused: 
persons will get before whichever Magistrate their cases may come a full and. 
proper trial. We do not know what will happen to these six cases in the new 
distribution of magisterial business which the Chief Presidency Magistrate's. 
report informs us has been made. It may well be that in levelling out the 
work they may go to the board of some other Magistrate, or it may be that the 
Jearned Magistrate, Mr. Barot, may himself ask to be relieved of them.. But- 
in the circumstances and in view of .the directive and guidance given by our 
judgment there no longer exists any reason why we should interfere judicially. 
We leave the matter to the Chief Presidency Magistrate. ‘The rule in each 
case is discharged. 


p Before Sir Leonard Stone, Ki., Chief Justtoe, and Mr. Justice Lokur. - 
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Emergency legisiation—Scope and effect—Eapiration of emergency lare—In cases of 
in 8.72 of ninth schedule io Government of India Act (25 & 26 Geo. V, c. 42), Sec.10%4)— Things 
i done or omitied to be dons”—India and Burma (Emergency Provisions) Act, 1940 (3 & 4 Geo. 
VI, ©. 88), Sees. 1(8) and 8—Defence of India Act (XXXV of 1989), Sec. 1 (4)—Defence of 
India Rules, 1989, rr. 81(4), 8X2), and 1823—Ordinance XXTX of 1943—Ordinence LII of 1944, 
Ordinances XU and XXT of 1945—Ordinances I and XU of 1946—Iron and Steel (Control of 
Distribution) Order, 1941—JIron apd Steel (Movement by Rail) Order, 1942—V alidity of Ordera— 
_ Offence commdited on rathoay station outside British India—Second Special Tribunal at Lahore— 
Competency to try offences agains Orders after their repeal—Bombay Act XXI of 1946—Repeal 
or empiration of statutca—Construction of s. 40 in ninth schedule—Company—Offonces by— 
-Directors, Habtlity of, to prove innocence, 
(A) In normal times. : 
(1) Tha dadian leallitite can Aike Was bad tie Gonit Garaa aac aks ae 
ordinances, with respect to any of the matters enumerated in the Provincial Legislative List 
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(2) The laws made by the Indian legislature with respect to matters enumerated in either 
the Federal or the Concurrent Legislative List will remain in force until repealed, unless there 
is a provision to the contrary in the law itself, as in sub-s. (4) of s. 1 of the Defence of India 
Act, 1989. ` 

(8) Ordinances made by the Governor-General with respect to such matters will remain 
in force only for six monthe, unless repealed earlier or otherwise limited to a shorter period. 

(B) After a proclamation of emergency: 

(1) Indian legislature can make laws and the Governor General can make ordinances 
even with respect to matters enumerated in the Provincial Legislative List. 

(2) An ordinance made by the Governor General with respect to matters enumerated 
in the Federal Legislative List and Concurrent Legislative List, between June 27, 1940, and 
April 1, 1946, remains in force, until repealed, unless there is a provision to the contrary in 
the ordinance itself. 

(3) Laws and ordinances made with respect to matters enumerated in the Provincial 
Legislative List would remain in force for stx months after the revocation of the proclamation 
of emergency, that is to say, up to Beptember 80, 1946, unless repealed earlier, or otherwise 
limited to a shorter period. 

The expression “ in cases of emergency ” in s. 72 of the ninth schedule to the Government 
of India Act, 1985, relates only to the making and promulgating of ordinances, and restricts 
the Governor General’s power to make ordinances by laying it down as a condition that there 
should be a case of emergency at the time of making them. But when once the power is duly 
exercised and an ordinance is made and promulgated, its duration has nothing to do with the 
continuation or termination of the emergency. Its duration was limited to the maximum 
period of atx months by s. 72 itself, but that limitation was removed by sub-s. (3) of s. 1 of 
the India and Burma (Emergency Provisions) Aet, 1940. There is nothing in that Act to 
suggest that an ardinance made by the Governor General between the making of that Act 
and the declaration of the end of the emergency would be in force only until the revocation 
of the proclamation of emergency by the Governor General All that s. 1(3) says is that the 
restriction of the six months’ period contained in s. 72 will not apply to such ordinances. 

Hence, Ordinance XXTX of 1948, as amended by Ordinance LII of 1944 and Ordinances 
XII and XXT of 1945, was still in force. The repeal of Ordinance LII of 1944 by Ordinance I 
of 1946 did not affect the tribunal already constituted. The Second Special Tribunal at 
Lahore, therefore, did not cease to exist after September 80, 1946, but was still competent to 
try offences lawfully made over to it. 

The Iron and Steel (Control of Distribution) Order, 1941, issued under r. 81(2) of the 
Defence of India Rules, 1990, being a provincial subject, the notification issued under 
Ordinance XXTX of 1948, as amended by Ordinance XII of 1945, in so far as it allotted the 
trial of an offence under the Order to the Second Special Tribunal at Lahore ceased to have 
effect after September 30, 1946, but the Bombay Provincial Legislature continued the 
competency of the tribunal to try the offence, by enacting Bombay Act XXI of 1946. 

The Iron and Steel (Movement by Ral) Order, 1942, being a federal subject, the notification 
issued by the Central Government on November 21, 1948, in exeroise of the powers conferred 
by s. 5 (1) of Ordinance X XTX of 1948, allotting the trial of the offence to the Second Special 
Tribunal at Lahore, did not cease to be operative by reason of s. 1(3) of the India and Burma 
(Emergency Provisions) Act, 1940, as that Ordinance and the notification under it were 
fasued “ during the period specified in section three of the Act.” 

Where an offence was alleged to have been committed at the railway station in[the Rampar 
State, by unauthorisedly offering tron and stee lfor transport by rail, under the Iron and Steel 
(Movement by Rail) Order, 10432, the place of offence being outside British India, the Governor 
General couki not constitute a tribunal to try the offence, and the allotment of the trial to 
the Second Special Tribunal at Lahore was wlira rires. The Bombay Legislature had simi- 
larly no power to deal with the trial by enacting Bombay Act XXI of 1946. 

When an Act is repealed, or expires by lapse of time, the rules and orders made there- 
under also are repealed or expire, unless they are saved or continued by the repealing or sub- 
sequent enactment. 

The question, however, is one of construction whether the provisions as to expiry of a 
statute are such as to make it Impossible for a prosecution or other proceeding to be either 
instituted or brought to conviction or whether on a true construction of a statute, the Jegisla- 
ture bas provided that legal proceedings whether of a etvil or criminal character ean be 
prosecuted in relation to matters connected with the Act after it has expired. 

R. 28 
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Res v. Wicks, followed. 

The result of the amendment oT s. 1(¢) of the Defence of India Act, 1989, by Ordinance XII 
of 1046 is that the expiry of the Defence of India Act on September 80, 1946, was not absolute 
and did not wipe out the effect of what had happened before its expiry. This Ordinance 
having been passed during the period mentioned in s. 8 of the India and Burma (Emergency 
Provisions) Act, 1940; its effect remains in force until it is repealed, and the expiry of the 
Defence of India Act under s. 1(d) is subject to the amendment effected by the Ordinance. 

The words ‘ things done or omitted to be done” in s. 102(4) of the Government of Indis 
Act, 1985, while they do cover completed acts or transactions, are wide enough to make the 
provisiens of the expired statute apply in respect of any act done before the expiration even 
though not perfected or completed by proseoution or conviction until afterwards. 

Rew v. Wicks', followed. 

Hence, offences against the Defence of India Rules and the Orders made thereunder 
‘committed before September 90, 1046, can be tried thereafter, and prosecutions started 
before that date in respect of such offences can be proceeded with to their conclusion. 

Orders made under r. 81(2) of the Defence of India Rules, signed by a Secretary to the 
Goyernment of India but expressed to have been made by the ‘‘ Central Government ” are 
oot invalid for the reason that they are not expressed to have been made by “ the Governor 
General in Council." 

There is a distinction between the making of an Order by the Governor-General in Council, 
and its being “ expressed ” to have been made by the Governor-General in Council. A 
defect in the former is fatal to the validity of the Order, but not a defect in the latter. 

Section 40, sub-s. (1), of the Government of India Act, 1985, is a procedural section. It is 
not even concerned with such important matters as the personnel of the Council, or what 
is to happen in the event of disagreement, or with the methods by which conclusions are to 
be arrived at. It concerns only with the manner in which Orders and other proceedings when 
mado er have taken place are to be expressed, that is to say, to be represented in language, 
so that the Order may be promulgated in the sense of being published. To do this, two 
formalities are required. The Orders are to be expressed to be made by the Governor- 
General in Council and they ars to be signed by a Secretary to the Government of India “or 
otherwise as the Governor-General in Council may direct.” When so signed, the Orders 
and other proceedings ‘‘ shall not be called in question in any legal proceeding on the ground 
that they were not duly made by the Governor-General in Council” It is clear that the 
signature of the Searetary is a formality of an evidential character. There is no scope for a 
construction which would vitiate an Order actually made by the Governor-General in Council, 
but which was not exprossed to be made according to the letter of the sub-section. The fact 
that Orders are made by the Central Government, instead of the Governor-General in Council, 
if it is a defect, is ono of form and not of substance ; it is an irregularity not a nullity, since 
it cannot be suggested that the Orders were not in fact made by the Governor-General in 
Council. 

A company acts through tts directors. Rule 122 of the Defence of India Rules therefore 
throws upon them the burden of proving their innocence if the company is found to have 
committed an offence. There is in law no distinction between a charge under r. 81(4) and 
a charge under that sub-rule read with r. 122. Rule 122 is a mere statement or explanation 
to be attached to any section or rule which deals with a criminal offence. 


Vawiprry of Iron and Steel (Control) of Production and Distribution) Order, 
1941, and Iron and Steel (Movement by Rail) Order, 1942. 

On September 2, 1939, the Governor General of India issued a proclamation, 
under s. 102(1) of the Government of India Act, 1935, that a grave emergency 
existed whereby the security of India was threatened by war. This was fol- 
lowed, on September 3, 1989, by notification from the Governor General that 
war had broken out between His Majesty the King-Emperor and Germany. 

On the same day, i.e. September 3, the Governor General issued the Defence 
of India Ordinance, 1939 (V of 1939) and the Defence of India Rules, 1939. 

On September 29, 1939, the Central Legislature enacted the Defence of India 
Act (XXXV of 1989), s. 21 of which provided: 

The Defence of India Ordinance, 1989, is hereby repealed ; and any rules made, anything 
done and any action taken in exercise of any power conferred by or under the same Ordinance 
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shall be deemed to have been made, done or taken in exercise of powers conferred by or under 
this Act as if this Act had commenced on the &rd day of September, 1989. 

The power to make rules under the Act was given to the Central Govern- 
ment by s. 4(1) of the Act in these terms: 

The Central Government may, by notifioation in the Official Gazette, make such rules ag 
appear to it to be necessary or expedient for securing the defence of British India, the publio safety, 
the maintenance of public order or the efficient prosecution of war, or for maintaining supplies 
and services essential to the life of the community. 

The rules were accordingly made by the Central Government, r. 81(2) of 
which ran thus: 

The Central Government or the Provincial Government, so far as appears to it to be necessary 
or expedient for securing the defence of British India or the efficient prosecution of the war, or 
for maintaining supplies and services essential to the life of the community, may by order 
provide——.... i Å 

Rule 3 of those rules provided among other things: 

(1) The General Clases Act, 1897, shall apply to the interpretation of these Rules as it 
applies to the interpretation of a Central Act. 

Under the powers conferred as above the ‘‘Central Government’’ made, on 
July 26, 1941, an Order called the Iron and Steel (Control of Production and 
Distribution) Order, 1941. On September 17, 1942, the ‘‘Central Govern- 
ment’’ passed another Order, under the same authority, styled the Iron and 
Steel (Movement by Rail) Order, 1942. The validity of these two Orders was 
called in question-in the present case. 

The Governor General of India derived power to make Ordinances in cases 
of emergency from s. 72 of the ninth schedule to the Government of India Act, 
1985. It ran as follows :— 

The Governor-General may, in cases of emergency, make and promulgate ordinances for the 
peace and good government of British India or any part thereof, and any ordinance so made 
shall, for the space of not more than six months from its promulgation, have the like force of law 
as an Act passed by the Indian legislature ; but the power of making ordinances under this section 
ts subject to the like restrictions as the power of the Indian legislature to make laws ; and any 
ordinance made undor this section is subject to the like disallowance as an Act passed by the 
Indian legislature, and may be controlled or superseded by any such Act. 

In the above section the words ‘‘for the space of not more than six months 
from its promulgation’’ were omitted by St. 8 & 4 Geo. VI, c. 38, s. 1(3) ‘‘as 
respects ordinances made during the period specified in section 3 of this Act.’’ 
And s. 8 defined that period as 
‘the period beginning with the date of the passing of this Act (viz. June 27, 1940) and ending 
with such date as His Majesty may by Order in Counci declare to be tho end of the emergenoy.” 

By an Order in Council called the ‘‘India and Burma (Termination of 
Emergency) Order, 1946,-and. dated March 20, 1946, His Majesty in pur- 
suance of a 8 above ordered: 

It ts hereby deatared that for the purposes of the India and Burma (Emergency Provisions) 
Act, 1940, the date referred to in section 3 thereof as the end of the emergency which was 
the passing of the sald Act shall be the first day of April 1948. 

It was provided by s. 102(4) of the Government of India Act, 1935, that— 

A law made by the Federal Legislature which that Legislature would not but for the issue 
of a Proclamation of Emergency have been competent to make shall cease to have effect on the 
expiration of a period of six months after the Proclamation has ceased to operate, except as 
respects things done or omitted to be done before the expiration of the said period. 

The above section was qualified-by the India (Central Government and 
Legislature) Act, 1946 (9 & 10 Geo. VI., c. 89), passed on March 26, 1946. 
Section 5 of the Act ran:— 

A law made by the Indtan Legislature whether upon or after the passing of this Act, during 
the continuance in force of the Proolamation of Emergency, being a law which that Legislature 
would not, but for the issus of such a Proclamation, have been competent to make, shall not cease 
to have effect as required by sub-section (4) of section one hundred and two of the Government 
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of India Act, 1985, except to the extent to which the said Legislature would not, but for the issue 


of that Proclamation, have been competent to make ft, and accordingly in the sald sub-section (4) 
for the words “ shall cease to have effect ” there shall be substituted the words “shall, to the 


extent of the Incompetency, cease to have effect.” 
There was also a provision in s. 1(4) of the Defence of India Act, which 
said: 
Tt shall be in force during the continuance of the present war and for a period of six months 


By virtue of the above legislation and orderg the omer genog legislation ex- 
pired on September 80, 1946. 

The Governor General of India, in exercise of the powers conferred by s. 72 
of the ninth schedule ~to the Government of India Act, 1985, promulgated a 
series of Ordinances. One of them was the Criminal Law Amendment Ordin- 
ance, 1948, which was passed on September 11, 1948, and which constituted 
two special tribunals ‘‘one to sit at Calcutta and the other at Lahore’’ for the 
trial of certain persons named in the schedule. This Ordinance was amend- 
ed on December 2, 1944, by Ordinance LII of 1944, which increased the number 
of special tribunals to five and made additions to the number of persons to be 
tried. On May 12, 1945, the Ordinance was further amended by Ordinance 
XII of 1945 by which power was given to ‘‘direct that any special tribunal 
shall sit at a place other than the place specified for it,’ and enabled the Cen- 
tral Government from time to time to ‘‘allot cases for trial to each special tri- 
bunal”. On July 4, 1945, there was a further amendment in the Ordinance 
by Ordinance XXII of 1946, s. 4 of which ran as follows :— 

The High Court within the local limits of whose jurisdiction the offence charged in a case 
before a Special Tribtmal is alleged to have taken place may, in relation to that case, exercise sa 
far as they may be applicable all the powers conferred by chapters XXXI and XXXII of the 
Code of Criminal Procedure, 1898 (V of 1898) on a High Court, as if the Special Tribunal wero"a 
Court of Seasion trying cases without a jury within the local limits of that High Court’s jurisdiction. 

On January 5, 1946, Ordinance I of 1946, called the Repealing Ordinance, 
1946, was passed, which defined the effect of the repeal of an Ordinance by 

‘another Ordinance. Then followed, on February 5, 1946, Ordinance X of 1946, 
which provided for the determination of the date of the termination of the 
present war for certain purposes. 

On March 80, 1946, Ordinance XII of 1946 was promulgated, which added 
the following to s. 1(4) of the Defence of India Act: 

But tts expiry under the operation of this sub-section shall not affect— 

(a) the previous operation of or anything duly done or suffered under, this Act or any rule 
mado thereunder or any order made under any such rule, or 

(è) any right, privilege, obligation, or lability acquired, acorued or incurred under this 
Act or any rule made thereunder, or any order made under any such rule, or 

(c) any penalty, forfeiture or punishment incurred in respect of any contravention of any 
rule made under this Act or of any order made under any such rule, or 

(d) any investigation, legal proceeding or remedđy in respect of any such right, privilege, 
obligation, liability, penalty, forfeiture or punishment as aforesaid 

and any such investigation, legal proceeding or remedy may be instituted, continued, or 
enforced, and any such penalty, forfeitare or punishment may be imposed as if this Act had 
not expired. 

On September 25, 1946, Ordinance XX of 1946 was promulgated, which 
provided for the continuance of certain provisions of the Defence of India Act, 
1939, and of the Defence of India Rulea, which included r. 81(2) among other 
rules. 

On September 80, 1946, the Government of Bombay enacted Bombay Act 
XXI of 1946, to provide for the continuance of jurisdiction and powers in res- 
pect of certain Bombay cases pending before the Second Special Tribunal at 
Lahore constituted under the Criminal Law Amendment Ordinance, 1943. The 
preamble of the Act ran :— 
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Whereas by a notification of the Central Government under section 3 of the Criminal Law 
Amendment Ordinance, 1948, a Special Tribunal known 2s the Second Special Tribunal at Lahore 
was constituted, and by a notification made under section 5 thereof, the two cases specified in the 
schedule to this Act were allotted to it for trial ; 

And whereas the said cases would, but for the promulgation of the said Ordinance and the 
tsue of the said notification, have been triable by a Court in the Province of Bombay ; 

And whereas upon the expiration of a period of atx months after the Proclamation of Emer- 
gency in force at the commencement of the said Ordinance has ceased to operate, doubts may 
arise as to the competency of the said Tribunal to continue to function and dispose of the said 
cases in the event of their not being disposed of before the expiration of the said period ; 

And whereas it is necessary that the said Tribunal should so continue to function and dispose 
of the said cases : 

The schedule to the Act named the present two cases: and s. 8 of the Act 
provided : 

Eee earn hall Baye tte eta to Uy Uie nee eee ee [n thasoheddle to thia Act as tf 
it kad been by an Act of the Provincial Legislature. 

On July 1, 1945, the Iron and Steal (Movement by Rail) Order came to an 
end. 

The accused were five in number. Accused No. 1, J. K. Gas Plant Manu- 
facturing Co. (Rampur) Ltd., was incorporated in the State of Rampur on 
May 10, 1942. About the same time Juggilal Kamlapat (Rampur) Ltd. (ac- 
cused No. 2) was incorporated at Rampur. Accused No. 2 was the Managing 
Agent of accused No. 1. Kailashpat Singhania (accused No. 8) was the direc- 
tor of both accused Nos. 1 and 2 and the chairman of accused No. 1. Accused 
Nos. 4 and 5 were office bearers of accused No. 1 company. 

On February 28, 1942, aceused No. 3 applied for licenses to purchase iron 
and steel, under the Iron and Steel (Control of Production and Distribution) 
Order, 1941, for the purpose of utilising it in the manufacture of gas producer 
plants by accused No. 1 company.’ Under the licenses so obtained accused Nos. 
1 and 2 purchased large quantities of iron and steel at Delhi and transported 
them by rail to Rampur, where they were received in August, 1948. It was 
alleged that a quantity of 85 tons 8 cwts. and 15 Ibe. of the metal was railed 
from Rampur to accused No: 1 at Bombay, where it was received in the months 
of September, October and November, 1948. It was further alleged that the 
above metal was sold in Bombay to unauthorised dealers at considerable profit 
in contravention of the terms of the licenses. On these facta the accused were 
alleged to have committed two offences: one punishable under r. 81(4) of the 
Defence of India Rules réad with cls. 5 and 8 of the Iron and Steel (Control 
of Production and Distribution) Order, 1941, for having sold the iron and steel 
in Bombay; and, two, punishable under the same rule read with cl. 2 of the 
Iron and Steel (Movement by Rail) Order, 1942, for having railed the iron 
and steel from Rampur to Bombay. ; 

On February 19, 1945, the Central Government constituted a tribunal called 
the Second Special Tribunal at Lahore under the powers vested in them by the 
Criminal Law Amendment Ordinance XXIX of 1948, as amended by Ordin- 
ance LII of 1944. The Central Government, by a notification dated November 
21, 1945, empowered the tribunal to try the above two cases against the accused. 

On February 19, 1946, the Crown preferred a complaint to the Tribunal 
charging the accused as above. The trial commenced on June 17, 1946, at 
Bombay and evidence was recorded first at Mussoorie and then at Poona. The 
tribunal framed charges against the accused at Poona on October 14, 1946. 
The accused pleaded not guilty. The further trial of the case was fixed for 
December 6, 1946. 

Meanwhile, on October 25, 1946, accused Noa. 1-3 applied to the High Court 
of Bombay in revision, contending that the Iron and Steel (Control of Produc- 
tion and Distribution) Order, 1941, and the Iron and Steel (Movement by Rail) 


358 ` THE BOMBAY LAW REPORTER. [VoL xuIx. 


Order, 1942, were «lira vires, that the tribunal was not validly, constituted and 
; at any. rate was functus officio, and several other grounds. 


M. C. Setalvad, with E. A. Jahagirdar, for accused Noa. 1 to 3. 
P. A. Dio, with K. L. Agaskar, for accused No. 4. 
C. KE. Daphtary, Advocate General, with G. N. Joshi and B. D. Boovariwala, 


instructed by D. P. Sethna, Seco to the Central Government in Bombay, 
for the Crown. 


C. K. Daphiary. There is a preliminary objection that the Court should 
not interfere at this stage. 


M. C. Setalvad. The Bombay Act XXI of 1948, which revives the Ordinances 
and continues the prosecution already instituted, proceeds on the assumption 
that the offences in the present case are triable in Bombay. This is not 30 as 
regards the Movement Ordinance. The charge is that the offences have been 
committed in Bombay. By reason of the expiry of the Defente of India Act 
and the Rules framed thereunder, the proceedings and prosecutions already 
started cannot be continued. The Bombay Act only says that the tribunal, 
beforé which the present cases are pending, shall have jurisdiction to try those 
cases. All offences under a temporary statute expire when the statute is dead 

_ and cannot be continued. Can you initiate a prosecution or continue a prosecu- 

tion already commenced under an expired statute? There is a distinction bet- 
wean the repeal and expiration of a‘statute. The General Clauses Act, 1597, 
provides for repeal of statute (see ss. 6 and 6A). See also Laws of England 
(Hailsham Hdn.), Vol. XXX, p. 512, s. 666: ‘‘ After the expiration of a statute, 
in the absence of provision to the contrary, no proceedings can be taken on it, 
and proceedings already commenced spso facto determine.’’ See, Maxwell on 
Interpretation of Statutes, 8th edition, p. 9347; Orais on Statute Law, 
4th edition, p. 847; and Emperor v. Bans Gopal’. Section 1(4) 
of ` fhe Defence of India Act, 1989, says: ‘‘It (ie. the Act) shall be in 
force during the contimuance of the present War and for a period of six 
monthg thereafter.” The War was declared to have come to an end on Mareh 
31, 1946 ;.and the Act and the Rules automatically came to an end on Septem- 
‘per 30, 1946. An attempt to save provisions of the Act and Rules was made 
hy .an ‘Ordinance ; but the Ordinance itself being dead, the amendment has no 
effect: the Act is therefore without any provision to keep its effect alive. 
In England the Parliament passes every year an Expiring Laws Continuation 
Act and provides for intervening proceedings. But for such a provision the 
proceedings would come to an end unlesa there is a provision in the Act to keep 
them alive. 

The Movement Ordinance was cancelled with effect from July 1, 1945. The 
Ordinance disappeared even before the complaint was filed in the present case. 
There are, however, cases of this Court to show that such a circumstance will 
not prevent an offence being charged or investigated. 

. The two- Orders (viz. the Control Order and the Movement Order) pur- 
port to be made by ‘“‘the Central Government.” There is no statutory body 
in India like the Central Government. The Orders, if they are to be valid, will 

` have to be made by the Governor General of India. Is it advisable to allow a 

trial to be held when the trial would be futile? 

The Control Ordinance was violated in the State of Rampur outside British 
India. How then can a tribunal in British India have jurisdiction to try the 
offence? - If the offence was completed at Rampur, where the goods were offered 
for transport, the .tribunal cannot entertain proceedings unless the offence 
ee is brought under cl. 2 of the Movement Order by alleging ‘‘offer’’ and 
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“‘acceptance,’’? All the acta charged against the applicants happened at Ram- 
pur. Reading cl. 2, ‘‘no person shall offer and no Railway shall accept for 
transport by rail’’, the acts alleged were that the goods were offered for iranus- 
port and accepted for transport from Rampur to Wadi Bunder in Bombay. 
The arrival of the goods at Wadi Bunder is no ingredient of the offence. The 
railway receipt was made out at Rampur. The offer as well as the acceptance 
were completed at Rampur. The offence took place wholly at Rampur. 

As regards the Movement Order a question arises whether the Bombay Act 
XXI of 1946 is intra vires. By that Act the tribunal is constituted an inferior 
criminal Court to try this case. I am therefore entitled to come to this Court 
and ask to decide whether the Bombay Act is yalid. The Act assumes that the 
present case is triable in Bombay. The Bombay legislature can legislate only 
in respect of offences committed within the province of Bombay. If the 

. offence has not taken place in Bombay the Bombay legislature cannot legislate 
about it. The Act, in so far as it purports to legislate in respect of an offence 
committed outside the Province, is ultra vires. A Bombay Court can try an 
offence committed in Bombay even if the offence is an offence 
under an Act enacted elsewhere. If, however, an offence is com- 
mitted at Ahmedabad, the Bombay Court cannot try it under the Crimi- 
nal Procedure Code. Similar is the case of an offence committed outside the 
province. There is no question of extra-territoriality if the offenee takes place 
in British India. The question arises onty if the offence is committed on 
foreign territory. The power of a provincial legislature to make laws is deriv- 
ed from s. 99 of the Government of India Act, 1985. If a tribunal properly 
constituted is functioning in Bombay under an Act of the Bombay Legislature 
this High Court can exercise its revision jurisdiction over it. Is the Bombay 
Act valid in:so far as it says that the present offence committed outside British 
India shall be tried by a tribunal in Bombay? 


` C. K. Daphtary. We say that the offence took place in Bombay. Thee 
egsence of the Movement Order is movement, ie. the moving of goods from 

one place to another. The essence of the thing is transport. The Bombay 

legislature has proceeded on the footing that the offence has taken place in 

Bombay. Hven if the assumption is wrong the Act is not tira vires, although 

it may have been ineffective. The objection does not go to the root of the legis- 

lation. The legislation would be «lire vires if it said that the act took place in 

Bombay whereas in fact it took place outside the province of Bombay. 


M. 0. Setalvad. The Act in so far as it authorises the trial of en offence 
committed outside the province of Bombay is tira vires. The Bombay legis- 
lature can legislate only for trial of offences committed within the province. 
There, the jurisdiction to try an offence was first derived from an Order and 
later under a Bombay Act. The Act creates a tribunal and confers powers on it. 
But for the Act the tribunal would have no jurisdiction to try the case at all 
Section 99 of the Government of India Act empowers the provincial legislature 
to legislate for persons and things within the provinee. The section is in the 
same terms as the corresponding section in the Act of 1919. We are here deal- 
ing with a tribunal which is set up by the Bombay legislature and which 
derives its power and authority from the Bombay legislature. Tho legislature 
has only a restricted power to legislate under s. 99. Suppose the Parliament 
or the Central Government asks the Bombay Government to administer an 
adjoining territory, can the Bombay legislature legislate for such area under 
8.99% Section 8 of the Act says: ‘‘The tribunal shall have jurisdiction to iry 
the cases specified in the schedule to this Act as if it had been constituted by 
an Act of the Provincial Legislature.’ This has nothing to do with s. 184 of 
the Criminal Procedure Code. The domicile of a corporation is the place where 
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it is registered. Accused Nos. 1 and 2 are foreign corporations. They can never 
be found in Bombay. There is no doubt that what the Bombay legislature has 
done is under the erroneous belief that the offence was committed in Bombay. 
It has conferred jurisdiction to try an offence committed outside the province. 
In so doing it has gone beyond the powers conferred on it by s. 99, which says: 
“‘a Provincial Legislature may make Jaws for the Province or for any part 
thereof.’’? Lf you empower the trial of an offence committed outside the Pro- 
vince, there you are not legislating for the province or part thereof. See 
Macleod v. Attorney General for New South Wales.1 The whole jurisdiction 
of the tribunal is derived from the Bombay, Act and that Act alone. The old 
jurisdiction which it derived from the orders came to an end on September 80, 
1946, 


C. K. Daphtary was called upon on the point of ulira vires. The question 
to be determined in this case is, what is the effect of the expiration of emer- 
gency laws, or in other words, what is the effect of Ordinances coming to an 
end? I assume that the offences charged here took place outside the province 
of Bombay. One of the preambles to the impugned Act says: ‘‘Whereas... 
-doubts may arise as to the competency of the said Tribunal to continue to 
function and dispose of the said cases in the event of their not being’ disposed 
of before the expiration of the said pericd.’’ The jurisdiction of the tribunal 
was about to come to an end. The impugned legislation was enacted as a pre- 
cautionary measure. It does not say that the tribunal has ceased to function. 
All that the Act says is: ‘‘doubts may arise, ete.’’ It is competent to the legis- 
lature to enact that notwithstanding the expiration of Ordinances, the compe- 
tency of the tribunal to try offences under those Ordinances shall continue to 
exist. The tribunal first came into existence under Ordinance XXIX of 1943. 
Fresh Ordinances were issued. from time to time whereby the two tribunals 
originally established were enlarged to five, powers were given to the Central 
Government to allot any cases to one or other of the tribunals, and the scope 
of offences triable by the tribunals was enlarged. Then came, on January 6, 
. 1946, Ordinance I of 1946, which repealed, among others, the Ordinance of 
1948, i.o., the Ordinance which set up the tribunal. It provided by ol. 8 that 
**the repeal by this Ordinance of any Ordinance shall not affect (a) the pre- 
vious operation of any Ordinance go repealed.’’ It seeks to keep alive all aa 
ceedings then in force, and provides: ‘‘any such... legal proceeding . . 
be... continued ... as if this ordinance had not been made.’’ The eifect 0 of 
the Ordinance is that the special tribunal is saved. 

When a statute is repealed everything under it ceases. The whole thing 
dies. To prevent this being done a special provision is made in g. 6 of - 
the General Clauses Act. The laws which expired did not make all that was 
done under them cease, as they would in the case of repeal. Reading Ordinance 
I of 1946 together with Ordinance LII of 1944, the effect is that the Ordinance 
has expired. Then taking its language one has to find out whether a special 
provision has ceased to exist. It seems to have been clearly intended that even 
if Ordinance I of 1946 ceased to exist the effect of it shall continue. Not- 
withstanding the fact that an Act may expire etill what has been done under 
an expiring statute can be carried on. 

It is not convenient to argue a case piecemeal and in watertight compart- 
ments. 


M. C. Setalvad. The crucial question is has this tribunal any jurisdiction to 
try ihe case apart from the Bombay Act, so far as the Movement Order is con- 
cerned? The original Ordinance which constituted the Second Lahore Tribunal 
is dead by virtue of Ordinance I of 1946. After the repealing Ordinance does 
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this tribunal exist at all? The result is that the tribunal is dead save in go far 
as the maitera pending before it. Till Ordinance XII of 1945 was promulgated 
the position was that the Ordinance of 1948 had two schedules: (1) names of 
accused, and (2) offences triable. On the promulgation of Ordinance XII of 
1945 the two schedules disappeared, and ol. 5(1) was inserted which enabled 
notifications to be issued for specifying the names of accused and the enumera- 
tion of offences. Schedule I disappeared. Schedule IL became the schedule. 
Ordinance XXII of 1945 promulgated on July 4, 1945, brought into the sche- 
dule offences punishable under the Defence of India Act and its rules. Then 
came a notification by the Central Government on November 21, 1945, allot- 
ting the two cases against the petitioners to the Lahore Tribunal. This is how 
the tribunal obtained jurisdiction to deal with the cases. 

On January 5, 1946, that is, on the date the Repealing Ordinance I of 1946 
was passed, no proceedings were pending against the accused before the tribu- 
nal, There being no proceeding pending the saving section has no application 
so far as the present cases are concerned. Nothing in the Ordinance indicates 
the life of the tribunal. On February 19, 1946, the day on which the proceed- 
ings started, there was no valid existing Second Lahore Tribunal, and s. 8 
of the Ordinance does not help at all The tribunal is now functioning under 
Bombay Act XXI of 1946. If the tribunal does not exist-at all the High Court 
can be resorted to to quash the proceedings. The tribunal is dead by reason of 
the repealing Ordinance. On the night of September 80, 1946, all the Ordi- 
nances came to an end. Supposing for a moment that the tribunal has not 
ceased to exist, even so the whole scheme of the legislature becomes dead on 
September 80, 1946. The question that now remains is, whether the Bombay 
Act gives the tribunal a new lease of life. 

Suppose a Court inferior to the High Oourt was by a statute timed to expire, 
and notwithstanding its expiry it continues to function. The High Court will 
in such a case surely interfere. 

Bombay Act XXI of 1946 came into force on October 1, 1946. Section 2 of 
the Act defines ‘‘ordinance’’ as the Ordinance of 1948, and ‘‘tribunal’’ as the 
present tribunal. Its recital as to pending cases is correct for the tribunal 
was in fact hearing the cases. It believes the tribunal has been functioning. 
It wishes to continue the trial of the pending cases by the tribunal. This is 
what the recital says. On the construction of the Act the tribunal becomes a 
Court inferior to the High Court. The Act does set up a tribunal for trying 
cases, Dut does it validly constitute a Court for the purpose? It proceeds on 
the assumption that there already has been a tribunal, but it says that doubts 
may arise whether the tribunal can continue to function and decide cases. 
‘The recital shows the motive of the Act. The basis of the Act is the existence 
of the tribunal. It says that the tribunal can still function in future. The 
Act is passed to resolve the doubts which may arise. It confers jurisdiction on 
the tribunal to continue pending proceedings. At no point of time was this 
tribunal a validly constituted tribunal so far as the present cases are concern- 
ed. The whole scheme of the Act is that there is a validly constituted tribunal 
and doubts might arise as to its continuity. In this case the charge was framed 
on October 10, 1946, on the basis of proceedings held before September 30, 
1946. I submit that the charge should be quashed, for the tribunal had no 
jurisdiction to frame a charge based on evidence recorded before September 
30, 1946. 

The Act contemplates the tribunal taking up at the point where it was on 
September’ 30, 1946. This is the effect of s. 3. It deals with pending cases, 
validates what has been done before and permits continuation of further trial. 

There is no offence to try, because the two Orders as well as the Defence of 
India Rules have ceased to exist. The general rule is that, in the absence of a 
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provision to the contrary, no proceeding can continue to exist on the expiry 
of a statute creating the offence. Section 6 of the General Clauses Act is confned 
to repeals only; whereas here we are concerned with expiry. Refers to Res 
v. Ellis; Ex parte Amalgamated Engineering Union’ and Spencer v. Hooten.@ 

The effect of expiry of an Act is that it never existed. Unless there is a spe- 
cific provision that the Act continues, all proceedings pending under it come 
to an end on its expiry. The Bombay Act fails to provide that in spite of oxpiry 
of some laws certain rights and obligations continue to exist. The legislature 
may make separate provision for trial of offences under an expirmg Act. The 
Bombay Act only creates a tribunal. The sole pivot of the Act is that there is 
a certain tribunal in existence, and it is allowed to continue to function. The 
Act does not say about continuation of offences under the Defence of India 
Rules and the Orders, The tribunal which it seeks to continue has nothing to 
do with the Rules but only with Orders separately enacted. Where you have 
a temporary statute you do require a provision for offences to continue so that 
they may remain punishable even after the expiry of the statute. Otherwise, 
the offence ceases to be an offence altogether and is not punishable. In Em- 
peror v. Bans Gopal? the new Ordinance had made provision for continuas- 
tion of proceedings which were already pending. The case was followed in 
Karim Shah v. Mst.- Zinat Bibi,4 which considered the question of continuity 
of proceedings instituted under a repealed Act. On March 30, 1946, Ordinance 
XII of 1946 was promulgated which amended s. 1(4) of the Defence of India 
Act by incorporating into it substantial portions of s. 6 of the General Clauses 
Act. The Ordinance itself ceased to have force on September 30, 1946, and 
the operative force of the amendment algo ceased to have effect. It was per- 
fectly open to the Central Legislature to enact those very amendments by an 
Act. 

Under s. 72 of the ninth schedule to the Government of India Act, 1985, it 
is the Governor General alone who can promulgate an Ordinance. The pre- 
sent Ordinance was passed by the Governor General in Council. It does not 
really effect the purpose for which it was enacted. 

Secondly, if you are exercising a power under an emergency legislation, you 
cannot by a temporary legislation make provision for all time. After the 
expiry of the emergency the Governor General can say what is to be” done 
within six months’ time but he cannot say what is to happen after expiry of six 
months. He can only legislate for the period of six months but beyond that 
period he cannot go. If an Ordinance made under s. 72 purports to provide 
what is to happen after the death of the Ordinance, the Ordinance is wira vires. 
The provision made for a period beyond September 80, 1946, is bad in law. 

There is.a further difficulty. The Ordinance seeks to amend the Defence of 
‘India Act. It was by proclamation of emergency that the Central Legislature 
obtained powers, under s. 102(1) of the Constitution Act, to legislate in res- 
pect of provincial subjects also. The proclamation of emergency was made on 
September 8, 1989; the proclamation terminating emergency was made on 
April 1, 1946. The Defence of India Act also terminated under s. 102(4) of the 
Constitution Act. On all hands the Ordinance came to an end on September 
30, 1946. 

The question whether the offence itself has ceased to exist is not gne of pro- 
eedure but is one of substantive right. On September 25, 1946, Ordinance 
XX of 1946 was born. It made provision ‘‘for the continuance of certain pro- 
visions of the Defence of India Act, 1989, and of the Defence of India Rules,’” 
It should have provided for the offences as if they were committed under it 
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and also for the continuance of proceedings. Unless this is done, although the 
tribunals may continue, they have no offences to try, the offences having ceased to 
exist on the expiry of the Ordinance. Can it be said that this Ordinance con- 
stitutes any offence? The statute must say that the offence shall be deemed tu 
be an offence under it. The Ordinance falls far short of any such provision 
at all. The reasoning is that the statute which created the offence is dead; 
therefore, the offence has ceased to exist. All that Bombay Act XXI of 1946 
does is to constitute a new tribunal, and not to revive one that is about to ex- 
pire. As soon as the emergency expired on April 1, 1946, all emergency legis- 
lation expired after six months. The emergency statutes are made specifically 
for a temporary purpose; they are not in the same position as permaneut 
statutes. 

Ordinance I of 1946 repeals various Ordinances because they are encumber- 
ing the statute book. The object of the repeal was to sweep out Ordinances 
which have become useleas or unnecessary. All the powers given by the Ordi- 
nance are cut down at the end of six months after the cessation of emergency. 
In Ordinance XX of 1946, s. 2(3) read with s. 8 refers to s. 6 of the General 
Clauses Act. What is referred to is the expiry of the Defence of India Rules 
continued in force by these sections. By the schedule, certain rules remain in 
force. Then s. 6 of the General Clauses Act will have application. To the 
rules which have already expired it does not apply. 


Emergency legislation passed by the Federal Legislature under s. 102 of the 
Government of India Act ceases to operate on the expiry of six months after the 
ending of emergency: s. 102(4). We have to look at the two impugned Orders 
separately. The Iron Control Order falls under List IL, entry 29, of the Oon- 
stitution Act. The existence of emergency gave the Federal legislature, that 
is the Governor General in Council, power to enact it. I take it as the basis of my 
argument that all Ordinances expired on the night of September 30, 1946. 
The Defence of India Rules also expired at the same time. Then nothing re-- 
mains on which s. 102(4) can operate. It is only the Orders which are subsist- 
ing which will be affected by the sub-section. If, however, the Orders are 
already dead, then there is no room for the operation of s. 102(4). See s. 1(4) 
of the Defence of India Act in this connection. See also St. 9 & 10 Geo. VI, 
c. 89, s. 6. Ifs. 102(4) has no application no question arises for considering- 
its effect. Even if it has application it is really for ‘‘things done or omitted’ 
to be done before the expiration of the said period.” The question is, whether- 
the expression effects saving as under s. 6 of the General Clauses Act. It does 
nothing of the kind. It has not the same effect. It has the same wide opera-- 
tion as s. 6. Sees. 88-of the English Interpretation Act, which is similar to 
s. 6, Compare the language of s. 88 to that of s. 102(4). In enacting the 
latter, it was not the intention of the Parliament to have the same effect as s. 38. 
Reading the language of the section the idea seams to be to save things whieh 
are complete though the Act shall cease to have effect. In Ordinance XII of 
1946 we have much bigger words. It amends the Defence of India Act. But 
the Act is at an end; and the Act was amended before it came to an end. The 
Act was amended on March 30, 1946. It died because of its s. 1(4), but s. 1(£) 
was amended before its death. On September 80, 1946, the whole Act died, and 
with it died the amendment. The position is in no wise improved. An Act 
expires when its reason expires. To say that an expired Act leaves something 
behind it to live is a contradiction in terms. Refers to Karumuthu Thiagara- 
yan Chettiar.) There was no room for s. 102(4) to operate, for the impugned’ 
Order came to an end under the Defence of India Act. See Madho Singh v. 


1 (1946) Decided by and Shaha- Appeal Nos. 1568, 1578, 1581, 1584, 1589 and’ 
puddin JJ., on November 19, 1946, in Mis. of 1946 (Mad. Unrep.) 
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King Emperor’, Shb Shankar Lal v. Som Ram?, Emperor v. Rajendrasing 
Ramsing?; Mody & Co. v. Mahomedbhat & Co.4+; and V. M. Sarangpant v. 
Emperor5. See also, Reg. v. Swan®; Regina v. Denton Inhabstants’ ; and The 
Queen v. The Inhabitants of Mawgan®. 

As regards the validity of the laws themselves, both the impugned Orders 
are not validly made. The power to make these Orders arose under r. 81(2) 
of the Defence of India Rules, which were made under s. 2 of the Defence of 
India Act. Section 2 says: ‘‘The Central Government may... make such 
rules as appear to it to be necessary’’. Rule 81(2) says: ‘‘The Central Gov- 
ernment or the Provincial Government ... may by order provide ...’’ The 
two impugned Orders are made by the Central Government. Rule 3(1) adopts 
the definitions in the General Clauses Act, s. 8(8ab) (a) of which says: ‘‘Oen- 
tral Government shall . . . mean the Federal Government’’. Under s. 313(3) 
of the Government of India Act, during the transition period Federal Govern- 
ment is understood to mean Governor General in Council. Thus, the Orders 
to be valid have to be made by the Governor General in Council. The statute 
provides the manner in which the Governor General in Council can act. See- 
tion 40(1) of the ninth schedule says ‘‘ All orders... of the Governor General 
in Council shall be expressed to be made by the Governor General 
in Council,” and ‘‘shall be signed by a Secretary to the Govern- . 
ment of India...and when so signed shall not be called into 
question in any legal proceeding’’. The section therefore requires (1) that all 
orders shall be in the name of the Governor General, and (2) shall be signed 
by a Secretary to the Government of India. The short point is that these 
Orders are not made by ‘‘the Governor General in. Oouncil.’”’ The Central 
Government is not the Governor General in Council. In r. 81(2) the rule mak- 
ing authority is the Central Government. How does the Governor General in 
Council act? He can act only under s. 40(1). The Orders in question are 
valid only if the Governor General acts in compliance with the Constitution 
Act. There is no statutory body like the Central Government. The only 
authority who can act is the Governor General in Council. He can act in 
various manners. The statute provides the manner in which his action can 
be proclaimed to the world. The question is whether a statutory body has 
taken action in the manner provided by the statute. I submit that the manner 
has not been complied with. I appreciate that: the point is technical, but that 
does not affect the legal position. A corporation empowered by a statute to 
act must act in the manner prescribed by the statute and in no other manner. 
Where the Governor General in Council takes action, all his actions have to be 
taken in his name, otherwise the statute is not complied with. The Central 
Government is not identical withthe Governor General in Council. Section 80 
of the Government of India Act, 1915, used the expression ‘‘made on behalf 
and in the name of’’, which was considered in Secretary of State v. Bhagwan- 
das Goverdhandas®, 


C. EK. Daphtary. The High Court should hesitate to interfere at the stage 
which this case has reached. All the witnesses for the prosecution have been 
éxamined. The charge has been framed. There have been 43 hearings in all: 
34 in Bombay, 8 at Mussoorie and 1 at Poona. The question now raised should 
have been raised at the earliest stage. 

M. C. Sétalvad. The point under s. 40(1) of the ninth schedule to the Gov- 
ernment of India Act goes to the root of the matter. Then there is no law 


1 eon tannery Cee 6 (1840) 4 Cox C. C. 108. 
2 (1900) I. L. R. 82 All. 88 7 (1852) Dears. C. C. 8, 

8 (1980) 42 Bom. L. R. 850 s. o. 21 L. J. (Mag.) 
4 (1925) 27 Bom. L. R. 505 8 (1888) 8 Ad. & E. 407. 
5 [i946] A. L R. Nag. 374 9 (1937) 40 Bom. L. R. 19. 
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against which an offence could be committed. The expression ‘‘Central Govern- 
ment’’ is vague. It may mean the Governor General or the Governor General 
in Council. It is the Governor General who has to exercise his discretion 
under ss. 102(1), 104(2) and 108(1). The object under s. 18A may be either 
the Governor General or the Governor General in Council. Section 41 of the 
ninth schedule only deals with one aspect of the matter. The statute does make 
a specific provision when the Governor General in Council acta. Section 40 is 
imperative in its terms and employs the word ‘‘shall’’, which means 60o nomine. 
Similar phraseology is used in ss. 17(1),°59(1) and 175(3) which is in pari 
materia with s. 30 of the Government of India Act, 1915. The language of 
s. 30 was much weaker, yet it received a strict construction in Seoretary of 
State v. Bhagwandas Goverdhandas.1 See also, Krishnaji v. Seoretary of Staite? 
and Deviprasad Shrikrishna Prasad v. Seoretary of State for India.2 I sub- 
mit that these cases show that a statutory body like the Governor General in 
Council can only act in the manner provided by the statute. Here the Orders 
are not expressed to be made by the Governor General in Council but only by 
the Central Government. Has the Governor General acted in the manner re- 
quired by the Act? The Orders made are not expressed to be made in his name. 
The statute says that not only the Order should be made in his name but also 
‘that it should be expressed to be made in his name. Before the statutory body 
ean act, the law has laid down the mode in which it should act. Therefore 
there are no laws which are validly made. The Central Government is no 
name for the Governor General in Council. The Act lays down no formality 
when the Governor General acts; but it does lay down a formality when the 

- Governor General in Council acta. It is of the essence of the law that it should 
be made clear to the public that it is enacted by the proper authority and that 
it is binding. 

b In the present case accused Nos, 1 and 2 are foreign corporations registered 
in Rampur, an Indian State. They cannot be proceeded against under laws 
made in British India. Such laws can only affect British nationals and such 

p other persons. who commit offences in British India. A corporation can only 
act by its agents. The agents may become liable to be proceeded against for 
acts done by them in British India. But the British Indian law can never 
apply to a corporation who is a foreign national and outside British India. 

The jurisdiction to punish crimes is territorial. You cannot punish some- 
one who is outside your jurisdiction and who has not committed an offence in 
the territory. If he comes in British India he is liable to be proceeded against. 
Here, the corporation has not and cannot come in British India. The order 
of the Court can be enforced only against person or property within the 
territory. 

Accused No. 1 is a foreign national. It has no office or branches in British 

} India. Its members are residents of British India. The nationality of a cor- 

poration is determined by the place where it is incorporated. The first two 

accused are nationals of Rampur. They are in no wise affected by the Orders 

in question. See Halsbury’s Laws of England, Vol. VIII, p. 16, s. 22; Janson v. 

Driefontein Consolidated Mines, Limited; Hix parte Blain* and In re Sawers®. 


C. K. Daphtary. The principal points in the case are: (1) existence of the 
tribunal; (2) existence of offence, and (3) validity of the laws. 

As regards the first, the question is what is the competence of the tribunal. 
At the time the tribunal was created under Ordinance XXIX. of 1943 the 
Governor General could legislate for the whole field of legislation. Then 


1 (1997) 40 Bom. L. R. 19. 4 [1902] A. C. 484, 501, 505. 
3 (1987) 39 Bom. L. R. 807. 5 (1879) 12 Ch. D. 522, 526, 528, 531. 
3 Goi ALL 741. i 
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came Ordinance LII of 1944, which created five tribunals in place of two tribu- 
nals. Ordinance I of 1946 saved what was amended by Ordinance LIL of 1944. 
In spite of the repeal of the 1944 Ordinanca the amendments made by it in 1948 
Ordinance remained. Sction 3(1) of the Ordinance of 1946 is wide enough 
though s. 3(a) is more effective. What the 1946 Ordinance did was to save 
the amendments made by 1944 Ordinance in the Ordinance of 1943. There is no 
gap; and then Bombay Act XXI of 1946 came in. Thus the 1943 Ordinance is 
carried up to September 30, 1946; but some of its provisions go even beyond 
that date. The tribunal in respect of offences charged against accused Nos. 
1 and 2 was sayed by the Bombay Act. On a proper construction of s. 72 in 
the ninth schedule to the Constitution Act the saving would continue even be- 
yond September 30. The Bombay Act does not say that the tribunal has ceas- 
ed to operate; it only says whereas there may be a doubt, ete. 

Secondly, as regards the continuation of offences, s. 102(4) may be referred 

to, which shows that emergency laws would expire after six months from the 
ceasation of the emergency, ‘‘except as respects things done or omitted to be 
done before the expiration of the said period.’’ 
. The Defence of India Act was preceded by the Defence of India Ordinance, 
which was promulgated immediately on the declaration of war against Germany 
on September 8, 1989. That Ordinance would have expired in six months’ 
time, because at that time s. 72 was not amended. Therefore the Central Leg- 
islature passed the Act. The Act itself said (s. 1(4)): ‘‘It shall be in force 
during the continuance of the present war and for a period of six months there- 
after.” By reason of s. 102 and the proclamation of emergency the Central 
Legislature had power to legislate even as regards entries in the provincial 
legislative list. That power would go six months after the ceasing of the 
emergency. To prevent this eventuality special provision had to be made to 
keep alive what was done during the period of emergency. Section 102(1) is 
put in by way of greater caution. Section 102(4) was put in to save incom- 
petent legislation. By joint operation of s. 102(¢) as regards competent legis- 
lation and Ordinance XII of 1946 as regards incompetent legislation the per- 
tinent-provisions are saved. It is open to the legislature in a temporary statute 
to provide that on expiry of certain provisions of the statute other parts of the 
statute shall survive. 

The Defence of India Act was amended by Ordinance XII of 1946, which 
expired on September 30, 1946. The moment-it was enacted it had effect. It 
had an instantaneous though not a continued effect. When the Ordinance ex- 

pires, what has been done by it cannot expire. It cannot have a fresh effect 
in‘future, but what has already been done cannot be undone. 

The Defence of India Act and Ordinance XII of 1946 both came to an’ end 
at the same time. Once all amendments made by an amending Act are carried 
out, the amendments survive, though the amending Act has gone. 


Thirdly, the expreasion ‘‘anything done or not done thereunder’’ is a very 
wide expression. It is a compendious form of putting in all that is meant by 
R. 6 of the General Clauses Act or 8. 38 of the English Interpretation Act. A 
T aa was passed to affect temporary legislation. Refers to Rex 
v 

As regards s. 40 of the ninth schedule to the Constitution Act, the argument 
on the other side rests on a misconception. You have to distinguish between 
different functions to be exercised under the Act. There is executivo power 
and legislative power. A clear distinction is made in the Act between the two. 
Each of these functions has to be discharged in accordance with the terms of 


1 (1946) 62 T. L. R. 674, 675. 
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the Act. Under the present Act the Governor General in Council has uo legis- 
lative power. All that he has is the executive power. 

The power to make Ordinances in times of emergency is in reality a delegat- 
ed power. The rules made under such legislation can be made by a particular 
person. The orders can be made by any person authorised specially. Section 
40 of schedule 9 is a direction that certain orders shall be made in a particular 
way when they are to be made under the Government of India Act. The Cen- 
tral Government is a creature of the Indian legialature. It is asked hy the De- 
fence of India Act to make orders. This authority is conferred by an Act of 
the Indian legislature and not by the Government of India Act. It must be 
exercised in the manner in which it-is given. When the Governor General in 
Council is authorised by an Indian Act he is not bound to use the identical 
designation given to him by the Government of India Act, but he can use any 
alias given to him by the Act under which he acts. In such a case the Governor 
General in Council is not exercising any function under the Government of 
India Act but under an Act.of the Central legislature. Even the Government 
of India Act contemplates: actions by the Governor General and the Governor 
General in Council. The Government of India Act says that the Central Legis- 
lature can enact laws. The power to make laws can be delegated. The authority 
to make orders is derived from the Defence of India Act, and that authority 
must be exercised as provided in that Act. 

Tho iwo. Bombay cases of Secretary of Kiate v. Bhagwandas Goverdhandas’ 
and Krishnaji v. Secretary of State? refer to questions of executive acts. 

Section 40 of the ninth schedule appears under the heading of ‘‘The Gov- 
ernor-General’s Executive Council’. The first section under that heading 
(viz. s. 85) speaks of the members of the Governor-General’s Executive Coun- 
cil which is referred to in ss. 87, 88 and s. 39. When, therefore, s. 40 speaks of 
the ‘‘orders and other proceedings of the Governor General in Council,’’ it un- 
mistakeably refers to orders and proceedings of the executive council. This is 
made clear by the marginal note to the section. Section 40, therefore, applies 
to actions of a purely executive nature. This view is supported by as. 40(2) 
and 63. 

As the Defence of India Act conferred powers on the Central Government, 
if the Order had been made in the name of the Governor General in Council it 
might not have been a good Order. Where the Indian statute has prescribed 
the manner in which and the name by whom certain Orders are to be made it 
is no use appealing to the Government of India Act. When anything is re- 
quired to be done under the Government of India Act then s. 40 comes in. 
All that is required by that Act is executive acts. When the Governor Gene- 
ral acts under the Defence of India Act he has to act under that Act alone. He 
is then acting under the delegated power given to him by the Central Govern- 
ment. He is exercising a function unknown to the Government of India Act. 
The Central Government is an alias of Governor General in Council, but that 
alias finds no place in the Government of India Act. It is specifically given by 
an Indian Act. The Government of India Act speaks of the Governor Genural 
in Council: the Defence of India Act speaks of the Central Government. 
Throughont the latter Act the powers are to be exercised either by the Cuntral 
‘Government or the Provincial Government. The Rules made under the Act do 
likewise. 

The question is whether when the Governor General in Council is enjoined to 
-do something under the Defence of India Act is he bound to follow the proce- 
dure laid down in s. 40 or to act under the Act? Section 40 only contemplates 
powers given to the Governor General in Council by the Constitution Act, and 


1 (1937) 40 Bom. L. R. 19. 2 (1937) 39 Bom. L, R. 807. 
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not certain other powers given in emergency by certain other Acts. Under the . 
Constitution Act the Governor General in Council has no power to make sta- 
tutes. An entirely new power to make Orders ia given by another Act of .- 
another legislature. This new sphere is created by the Indian legislature 
which has told the Governor General in Council to make Orders in the name of” 
the Central Government. Where a person acts under the powers given to him 
by an Act of the Indian legislature creating a new function and makes an Order, 
what reason is there to say that in exercising such power he is bound by the pro— 
visions of s. 40? The Defence of India Act has told the Governor General in 
Council that he may make rales. It is left to him to make the rules. Can it 
be said that in respect of every rule the matter is to go to the Secretary of 
State and he is to decide. I say that no part of the ninth schedule applies 
here. It is headed ‘‘The Governor General’s Executive Couneil.’’ If you look 
at the scheme of the 1915 Act and of the 1985 Act, what is to be done by the . 
Governor General in Council are purely executive acts. Schedule 9 attaches 
only to those functions which existed at the time the Act was enacted, but not 
to functions exercised by the Governor General under a future Central Act. 

. Take for instance the case of the directors of a company, who are bound by 
the articles of association of the company. Suppose at a future date they are 
-ealled upon to do a thing outdide the articles, would they be bound by the 
articles, even if they are constituted to act in a particular manner? 

“The whole confusion here is made by the use of the word “‘order’’, That 
Tame was at first used in the English Defence of the Realm Act. A special 
committee was appointed in England to look into the appropriateness of the 
term ‘‘order’’. The committee found that the word ‘‘order’’ was mislead- 
ing, and recommended the use of the word ‘‘regulation’’. That word is now 
being used in England. . 

Let us look at the scheme af the Government of India Act, 1915, from which 
the sections in schedule 9 are borrowed. Part I deals with “Home Govern- 
ment’’, Part IV refers to ‘‘Governor General in Council’’. Part V concerns 
itself with ‘‘Local Government.’’ Part VI handles ‘‘Indian Legislature’, which 
in effect was the Governor General in Legislative Council. A bill has to pass 
through two legislatures (s. 68). When so passed it has to receive the assent 
of the Governor General (s. 68). The Governor General has the power to 
override both the legislatures. Section 72 gives him the power to make Ordin- 
ances. The power given to.the Governor General by the Government of India 
Act, 1985, is to be exercised within the framework of the statute; but when 
the power is derived from an Act of the Central Legislature then that power 
has to be exercised as laid down by the Act and in no other manner. Suppose if ; 
the Central Government had laid down that the Orders should be made in the- 
name of the Central Government, then sch. 9 would not have come in at all. The- 
Order would have been perfectly valid. 

In the Government of India Act, 1985, Chapter II in Part I deals with ‘‘The- 
Federal Executive”. Section 17 in this Part says: ‘‘AIl executive action - 
of the Federal Government shall be expressed to be taken in the name of the 
Governor-General.” Chapter DI deals with the ‘“‘Federal Legislature’, The- 
“Legislative powers of the Governor General’’ are described in Chapter IV. 
Part II deals with the ‘‘Provincial Executive’’; and here, too, s. 59 pro- 
vides: ‘‘(1) AN executive action of the Government of a Province shall be ex- 
pressed to be taken in the name of the Governor.’ Under s. 40 of the schedule. 
the Governor General is doing only executive acts. The schedule refers to the 
executive acts during the transition period. The section really means, all exe-- 
cutive acts of the Governor General in Council shall be expressed to ‘be made- 
by the Governor General in Council. The section appeared in the 1916 Act 
under the heading of ‘‘Governor-General’s Executive Council” It having been. 
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carried over from the executive part should be confined in its operation to exes 
cutive acts alone. i 

Section 30 of the 1915 Act gives power to enter into contracts, and one of 
the terms of giving the power is that the contract should be in the name of the 
Becretary of State for Indie in Council. It regulates the rights of the con- 
tracting parties. There are similar provisions in the 1935 Act. See also, the 
Public Health Act, 1875 (38 & 39 Vic. e. 55), s. 174; and Hoare v. Kingsbury 
Urban Cownch!. The section imposes a condition precedent to the making of 
a contract. 

Under the Defence of India Act not only the rules made by the Central Gov- 
ernment but all Orders passed under it are required to be made in the name of 
the Central Government or the Provincial Government as the case may be. In 
some cases, the rules themselves provide that the Central Government or the 
Provincial Government may make orders. The words ‘‘executive acta” are not 
expressly mentioned in s. 40, yet when you consider how the section comes to 
be read you will see that it is meant only for the executive actions of the 
Governor General in Council The Federal Scheme has not come into action 
yet; and during the transitional period the ninth schedule has come into ope- 
ration. The direction of s. 40 does not apply to acts done outaide the Consti- 
tution Act and under the Defence of India Act, and if it does apply it is not a 
condition precedent to the exercise of the power, The Governor General 
carries out what the Central Government enacts. See s. 318 of the Constitu- 
tion Act. The executive powers of the Governor General are co-extensive with 
the legislative powers of the Central Legislature. In making rules under the 
Defence of India Act the Governor General is not exercising his executive 
authority but only a delegated legislative power. When he acts under such a 
power he is not acting under s. 40. Even if the section applies it is not a 
condition precedent to the exercise of the power. 

Under the Constitution Act the Governor General in Council is only an exe- 
ecutive body. It is the Defence of India Act that gives him delegated power to 
` legislate by making rules. The Act gives him completely new powers to legis- 
late. The Constitution Act contemplates one person to be the exeentive and 
another person to legislate. The Defence of India Act gives power to legislate 
to two or three or more persons. 


M. C. Setalvad, in reply. You are dealing with a parliamentary statute. 
You must place a very strict construction on it. In Emperor v. Benoari Lal 
Sarma? Viscount Simon L. O. said (p. 266): ‘‘Again and again, this Board 
has insisted that in construing enacted words we are not concerned with the 
policy involved or with the results, injurious or otherwise, which may follow 
from giving effect to the language used.’’ This is the attitude which I res- 
pectfully ask the Court to adopt. Look at the language of the Act. What is the 
true construction of s. 40(1) ? 

The Defence of India Act enables the Central Government to make ruler. 
Rule 81(2) of these rules enables the Central Government to make various 
Orders. To find out who the Central Government is we have to look to the 
General Clauses Act, which is brought in under a. 8. The person authorised 
or empowered: to make rules is the statutory body known as the Governor 
General in Council. There is no statutory body known as the Central Gov- 
ernment. But for the definition the expression ‘‘Central Government’’ would 
be meaningless. It inevitably follows therefore that the only person who can 
act under r. 81(2) is the Governor General in Council. When the matter is 
one of discretion it is only the Governor General and not the Governor General 
in Council who can act. Where the matter is not one of discretion, the person, 
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who can act is the Governor General in Council. The only simple question 


therefore is that where a statutory body is empowered to act, it can do so only - 


by observing the rules constituting it. 

Take for instance, the Municipal Corporation of Bombay who is empowered 
to make rulésa. How can it act? It can only act in the manner laid down by 
the City of Bombay Municipal Act. The same is the case with the Bar Coun- 
cil, which can only act in conformity with the rules constituting the body. 

Hence, the conclusion is irresistible that the Governor General in Council can 
act only in the manner provided by the statute creating the body. The power 
to make rules and regulations is scattered over all Acts of the legislature. Any 
Act would confer such rule-making power. Such power is given either to 
the Governor General in Council or to the Provincial Governor in Council. It 
may be called legislative power for subordinate or delegated legislation. The 
power given by the Defence of India Act is the ordinary and usual power. We 
have also a statute which constitutes the Governor General in Counci. When- 
ever such a body has to act in whatever capacity he has to act according to 
the rules ‘constituting him. The Governor General in Council has no legis- 
lative function. He has power to make laws in cases of emergency. Hven 
. when he'makes rules in pursuance of the Defence of India Act he acts in his 
executive capacity. He is not constituted a legislative authority, but remains 
what he is an executive authority when he makes rules. The Indian Legislature 
cannot delegate its legislative authority. The making of rules and by-laws 
is the executive action of the Governor-General in Council. Refers to Emperor 
v. Stbnath Banorji!. The consideration that all other laws would be vitiated 
is no factor in considering the validity of the Orders in question. 

The position is that the expression ‘‘Central Government’’ by reason of the 
application of the General Clauses Act by r. 3 attracts the operation of s. 40 
and other sections of the Constitution Act. The Privy Council has held that 
under the Defence of India Rules when the Provincial Government has to act it 
has to do so under s. 49(1), The same observations apply to the Governor General 
in Council when he acts under the Defence of India Rules, attracting s. 40(1). 
Section 40 applies because the Governor General in Council being a statutory 
body can only act in the manner provided by rules constituting that body. As 
against the argument that s. 40 applies only to executive acts and no others, 
one has only to look to r. 81(4) which contains a long catalogue of topics on 
which Orders could be made. In respect of all these acta the Governor General 
in Council has to act according to the rules of his constitution. When an exe- 
cutive officer or statutory body acts under a rule-making power he can only 
act in his executive capacity. He has by his constitution no legislative capa- 
city. Legislation enacted by an executive officer is no more than an executive 
act. The fact that he is authorised to make rules does not convert him into a 
legislative body. The High Court when it makes rules is not making them under 
legislative capacity; but it.only exercises its executive power. . The machine is 
still the executive machine whatever the result of the action turned out by the 
machine may be. The point is, what is the capacity of the officer making the 
Order? The legislature asks him to make rules. Such officer is only acting 
under his executive power, e.g., of making rules. Section 40(2) is not confined 
to Orders alone but extends to proceedings also. It thus embraces everything 
that the Governor General in Council does. What is then in the Jangnage of 
the section an Order passed directing a person? If the Order passed does not 
direct a person the section does not apply. The section says: ‘‘all ordera and 
other proceedings.” The plain meaning of the section leads but to one conelu- 
sion, and that is that the section applies to the two Orders in question. 


1 (1945) 48 Bom. L. R. 1, P. c. 
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Secondly, if the section is applicable what is the consequence of its non- 
compliance? We have a statutory body which can act only under ita constitu- 
tion. T£ the order is not in the name of the Governor General in Council then 
there is no valid order at all. The section says that all orders shall be ‘‘ex- 
pregeed’’ in a particular manner and ‘‘signed’’ by a particular individual. . 
So far as the earlier part of 8. 40(1) is concerned it is mandatory. This is not 
at all an unusual requirement. Statutory corporations have to act under seal. 
‘he formal action of statutory bodies shall be as required by the statute. The 
term ‘‘proceeding’’ may include a resolution of the Governor General in 
Council. Til the statute is complied with an act does not become an act of 
the statutory body. Take s. 59 of the Act, which is in pari materia with s. 40. 

It is usual for the Acts of the Indian Legislature to provide for the rule- 
making power, e.g., s. LOA of the Ancient Monuments Preservation Act (VII 
of 1904), and s. 230 of the Cantonments Act (II of 1924). The two Bombay 
cages on s. 30 of the 1915 Act are important as showing that the language of 
the section was imperative and therefore to be obeyed. Construction of a 
statute is matter of first impression, and opinions might easily differ. Refers 
to King-Kinperor v. Benouri Lal Sarma.' 

0. K. Daphtary. As regards Benouri Lal Sarma’s case, every judgment 
has to be read with reference to the facts of that casa. In Sibnath Banerji’s 
ease the question was as to the extent of the executive authority. 

M. C. Setalvad, as regards the stage of proceedings. If there is a contention 
which goes to the very foundation of the offence, it is a matter worth considcra- 
iion. It is not proper in such a case that a subject should be exposed to a 
trial, If I had come at the very first stage I would not have got a hearing. 
Certain witnesses have been txamined two years before the prosecution was 
launched. The main point arose only after September 80, 1946. 

Cur. adv. vnlt. 


Sronz C. J. The historical background from which these applications in 
revision spring, ia set in the Ordinances, Notifications and Orders for regulat- 
ing the life of the Community, the preservation and distribution of supplies 
and the efficient prosecution of the war created under emergency legislation of 
War. 

The matters with which we are concerned depend upon two Notifications 
for regulating the distribution and transportation of raw materials in the iron 
and steel industry, the rules for the punishment of offences, and a group of 
Ordinances designed for setting up Special Tribunals for the trial of offenders 
against the control Notifications. Except for prolongation, all the Orders made 
under the Defence of India Act, 1939, and the Rules would have expired on 
September 80, 1946, being the date fixed, as being six months after the cessa- 
tion of hostilities against the enemy. 

The applicants are two companies incorporated outside British India, and 
three persons who hold responsible positions in one or other or both these 
companies, and the offences alleged against them are said to have occurred in 
the latter half of the year 1943, though the trial of them by the Second Special 
Tribunal at Lahore was far from being completed by September 80, 1946, 
indeed, the stage reached is that the charges have only recently been formulated. 

The submissions of the applicants fall under three principal heads: (1) that 
the Notifications were bad ab initio, because they were not made according to 
law; (2) that in the events which have happened the alleged offences have 
ceased to exist and cannot now be tried or punished; and (8) that the Second 
Tribrnal at Lahore has itself ceased to exist. If any of these submissions was 
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to succeed, it would of necessity follow that the applicants could not be tried 
by the Second Special Tribunal at Lahore. - 

At the outset, be it observed, that these applications are made to this Court 
in revision, and that by virvue of s. 489 of the Criminal Procedure Code, it - 
rests in our discretion whether to interfere or not. In any event such discre- 
tionary power can only be exercised in respect of proceedings in an inferior 
Court situated within the local limits of the jurisdiction of this Court, but in 
view of Bombay Act XXI-of 1946, if the Special Tribunal is esse at all, it > 
is-such an inferior Court. 

Our attention has been invited to the fact, that these revisional applications 
are in the nature of test cases, and that there are many other pending pro- 
coodings depending upon the outcome of our decision. That is undoubtedly 
the case, and as we have had the benefit of hearing very full arguments by 
Mr. Setalvad on behalf of the applicants, and by the Advocate General on 
behalf of Government, we think it expedient to take this matter up, as it is 
one which unquestionably is of considerable public importance. 

We find oursdlvés in entire agreement on all the points raised before us, and 
as I have had the advantage of reading the judgment which my learned 
brother is about to deliver, and which expresses my own opinions in a full and 
exhaustive manner, I feel constrained to add a few observations of my own, 
only, on the first point, which is, that the two Notifications in question are 
bad ab insiio. If they are bad, it would mean that the whole structure of the 
numerous Notifications and Orders made by the Governor-General in Council 
by virtue of the Defence of India Act, 1939, and the rules made thereunder, 
would ‘fall io the ground; a result which would be surprising, to say the least 
of it, since many of the Notifications made by the Governor-General in Council 
have been before the Privy Council, the Federal Court and all the High Courta 
of India, But it seems that the point which is now raised by Mr. Setalvad has 
never been taken before, and although it has been presented, apparently for 
the first time, at this late date, it is a point which on the able arguments sub- 
mitted to us cannot be brushed aside. 

By r. 81(2) of the Defence of India Rules 

- * The Central Government, or the Provincial Government, so far as Sica talk ty bounces 
aeary or expedient for securing the defence of British India or the efficient prosecution of the war, or 
for maintaining supplies and services essential to the life of the Community may by order provide ; ” 
and then, are get out in a number of sub-paragraphs the various matters in 
respect of which an order for the purposes aforesaid may be made by the 
Central Government. By r. 8(1), the General Clauses Act, 1897, is made to 
apply to the interpretation of the Defence of India Rules. Turning to’ the 
definition section of that Act, s. 8, it will be found that in sub-cl, 8(ab) ‘‘Cen- 
tral Government’’ im relation to anything done after the commencement of 
Part ITI of the Government of India Act, 1229; mean ‘‘the Federal Govern- 
ment’’ which by sub-cl. 18(a) shall: 

2 dp eta tas katning dona or fo be dels fick thie aonni Ge Pa oP the 
Government of India Act, 1088, but before the establishment of the Federation, mean, as respects. 
matters with respect to which the Governor General is by and under the provisions of the said 
Act for the time being in force required to act in his discretion, the Governor-General, and as. 
respects other matters, the Governor-General in Council.” 

It follows that, in the events. which have happened, every Order to be made 
by the Central Government under sub-r. 81(2) of the Defence of India Rules 
must be made by the Governor-General in Council. The provisions with regard 
to the Governor-General in Council are contained in as. 86 to 48 (both inclu- 
sive) of the IX Schedule to the Government of India Act, 1935, and the grava- 
men of Mr. Setalvad’s attack is that this group of sections which is headed 
‘‘Governor-General’s Executive Council are mandatory in terms and provide 
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inter alia an inflexible method of procedure for regulating the businftss trans- 
acted by the Governor-General in his Hxecutive Council. An examination 
of the scheme of these sections is therefore necessary. Section 86 provides that 
the members of the Governor-General’s Hxecutive Council shall be appointed 
by His Majesty by warrant under the Royal Sign Manual, and further pro- 
vides that the members of the Council shall be such as His Majesty thinks fit 
to appoint and the remaining sub-sections of this section have regard to quali- 
fication of the members. Section 37 provides for the position of the. Com- 
tmander-in-Chief in the Council, s. 88 for the appointment of a Vice-President, 
s. 89, the places at which the Council is to assemble and for the quorum, 
and then comes s. 40, upon which the whole attack depends. It is headed 
‘*Business of the Governor-General in Council’’ and is as follows :— 

“(1) All orders and other proceedings of the Governor-General in Council shall be expressed. 
to be made by the Governor-General in Council, and shall be signed by a Secretary to the Govern- 
ment of India, or otherwise as the Governor-General in Council may direct, and, when so signed, 
shall not be called into question in any legal proceeding on the ground that they were not duly 
made by the Governor-General in Council. 

“ (2) The Governor-General may make rules and orders for the more convenient transaction 
of business in his Executive Council, and every order made or act done, in accordance with roles 
and orders, shall be treated as being the order or the act of the Governor-General in Council.” 

Section 41 lays down the procedure which is to be followed in cases of a 
difference of opinion within the Council, including a provision that a dis- 
sentient majority may require the fact of such dissent to be reported to the 
Secretary of State. Section 42 makes provision as to what is to happen, if 
the Governor General is absent from a meeting of the Council, and s. 48 gives 
certain powers to the Governor General when he is absent from the Council. 

In my judgment sub-s. 40(1) is a procedural section. It is not even con- 
cerned. with such important matters as the personnel of the Council, or with 
what is to happen in the event of disagreement, or with the methods by which 
conclusions are to be atrived at. It concerns only with the manner in which 
orders and other proceedings when made or have taken place are to be express- 
ed, that is to say, to be represented in language, so that the order may be pro- 
mulgated, in the sense of being published. To do this, two formalities are 
required. The orders are to be expressed to be made by the Governor-General 
in Council and they are to be signed by a Secretary to the Government of India 
“or otherwise as the Governor-General in Council may direct”. When so 
signed, the orders and other proceedings ‘‘shall not be called in question in 
any legal proceeding on the ground that they were not duly made by the 
Governor-General in Council”. So it is clear, that the signature of the 
Secretary is a formality of an evidential character. There is in my opinion no 
scope in this sub-section for a construction which would vitiate an order 
actually made by the Governor-General in Council, but which was not express- 
ed to be made according to the letter of the sub-section. In the events which 
had happened at the material dates, the Governor-General in Council was the 
Central Government and in my judgment the defect, if defect it be, of des- 
cribing these notifications as being made by the ‘‘Central Government’? is one 
of form only and not ef substance; it is an irregularity and not a nullity, since 
it is not and could not be suggested that the notifications were not in fact made 
by the Governor-General in Council. 


Loxur J. These four applications dee revision arise ont of two cases 
(Criminal cases Nos, 2 and 3 of 1946) pending beforé the Second Special Tri- 
bunal at Lahore. In revision applications Nos. 605 and 606 of 1946, the peti- 
tioners are accused Nos. 1, 2 and 3 in criminal cases Nos. 2 and 8 of 1946 and 
in revision applications Nos. 689 and 690 of 1946 the petitioner is accused 
No. 4 in the said cases respectively. Charges have been framed against all the 


874 THE BOMBAY LAW REPORTER. [voL ar. 


- five accubed in both the cases. Stated in brief, the charge against the accused. 
in criminal case No. 2 of 1946 is that in the month of November and December 
.1948 they disposed of 25 tons of iron and steel in Bombay in contravention of 
clis. 6 and 8 of the Iron and Steel (Control of Distribution) Order of 1941, 
-and in case No. 3 of 1946 that they, between August 1 and 18, 1948, offered. 
for transport by rail to the railway authorities at the Rampur railway station 
and at Moradabad, a consignment of iron and steel without a valid and effective 
permit and procured the movement by rail of the said consignment from the 
Rampur railway station and Moradabad to Wadi Bunder, Bombay, in contra- 
vention of cl. 2 of the Iron and Steel (Movement by Rail) Order, 1942, both 
the offences being punishable under r. 81(4€)- of the Defence of India Rules. 
In both the cases’ charges were framed against all the five accused on October 
14, 1946, and in these revision applications they request that the proceedings 
be quashed on various grounds, which I now proceed to consider one by one. 

_ The first ground urged is the illegality of the constitution of the tribunal by 
which the two cases are being tried. In order to provide for a more speedy 
and more effective punishment of certain offences, the Governor-General made 
and promulgated the Criminal Law Amendment Ordinance (XXIX. of 19438), 
on September 11, 1943. Section 8 of that Ordinance empowéred the Central 
Government to constitute two special tribunals, one to sit at Calcutta and the 
-other at Lahore, and under s. 5, such tribunals were given jurisdiction to try 
cases allotted to them in the first schedule to the Ordinance. By Ordinance 
Ii of 1944 promulgated on December 2, 1944, s. 8ewas amended and five special 
tribunals were allowed to be created, two at Lahore, two at Caleutta and one 
at Amraoti, and some more cases were added to the First Schedule. The two 
‘tribunals at Lahore constituted under this Ordinance were called the Firat 
and the Second Special Tribunals and the latter is the tribunal which is now 
trying the two cases against the petitioners. By Ordinance XII of 1945, pro- 
mulgated on May 12, 1945, the first schedule was deleted and a general power 
was given to the Central Government to constitute any number of tribunals 
by a notification, to try such cases as would be specified in a notification in the 
official Gazette from time to time. The five tribunals constituted by Ordinance 
LIT of 1944 were continued and by a notification dated November 21, 1946, 


these two cases against the petitioners were specifically allotted for trial to the - 


Second Special Tribunal at Lahore. 
These Ordinances were issued under s. 72 of the ninth schedule to the Govern- 
ment of India Act, 1935, which says: 

“ The Governor General may, in cases of emergency, make and promulgate ordinances, for the 
peace and good government of British India or any part thereof, and any ordinance so made 
ahall, for the space of not more than six months from its promulgation, have the Hke force of law 
as an Act passed by the Indian Legislature; ” 

The existence of emergency had been declared when these Ordinances were 
made and promulgated and ordinarily they would have remained effective 
only for a period of six months. But that restriction was removed by the India 


and Burma (Emergency Provisions) Act, 1940, (3 & 4 Geo. VI, c. 38). The - 


pertinent part of sub-s. (3) of s. 1 of that Act saya:— » 

“ Seotion seventy-two of the Government of India Act (which as set out in the Ninth Schedule 
- to the Government of India Act, 1935, confers on the Governor General power to make Ordinances 
in cases of emergency) shall, as respects ordinances made during the period specified in, section 
three of this Act, have effect as if the words ‘for the space of not more than six months from its 
promulgation ’ were omitted ; ” 

The period specified in & 8 is ‘‘the period beginning with the date of the 
passing of the Act and ending with such date as His Majesty may by Order in 
Council declare to be the end of the emergency which was the occasion of 


- the passing of the Act. 


~~ 
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The Act was passed on June 27, 1940, and the emergency was notified to 
have come to an end on April 1, 1946. Hence all the Ordinances promulgated 
between these two dates are not limited to the period of six months, but will 
remain in force until they are specifically repealed. 

A second restriction placed on the making of Ordinances under s. 72 of the 
ninth schedule to the Government of India Act, 1985, is contained in the second 
part of that section which says: i 

“ The power of making ordinances under this section is subject to the like restrictions as the 
power of the Indian legislature to make Jaws; and any ordinance made under this section is 
pal fers Ce Se ie Aoo Aa en sick partes By Phe ndia ealo, and may be controled 
or superseded by any such Act.” 

‘Under s. 99 of the Government of -India Act, 1935, the Federal Legislature 
can make laws for the whole or any part of British India or for any Fegerated 
Btate, and a Provincial Legislature may make laws for the Provin®€ or any 
part thereof. But sub-a. (3) of s. 100 says that the Provincial Legislature 
has not, and the Federal Legislature has, power to make laws for the Province 
oy any part thereof with respect to any of the matters enumerated in Ligt IT 
called the ‘‘Provincial Legislative List’’) in the seventh Schedule to the Act. 

Until the establishment of the Federation contemplated by Part IT of the 
Government of India Act, 1935, the transitional provisions contained in Part 
XIII of the Act are applicable, and under s. 816 appearing in that part, the 
powers conferred on the Federal Legislature by the Act shall be exercisable 
during the transitional period by the Indian Legislature, and all references to 
the Federal Legislature shall be construed as references to the Indian Legisla- 
ture. It follows, therefore, that the Indian Legislature has no power to legis- 
late upon matters enumerated in the Provincial Legislative List. But sub-s. (1) 
of s. 102 enables the Governor General to declare in his discretion by proclama- 
tion that a grave emergency exists whereby the security of India is threatened, 
whether by war or internal disturbanee, and if such a proclamation of emergency 
is made, then the Federal Legislature (that is to say, the Indian Legislature at 
present) is empowered to make laws for a province or any part thereof with 
respect to any of the matters enumerated in the Provincial Legislative List. A 
proclamation of emergency was made by the Governor General on September 3, 
1989. Thereafter the Indian Legislature passed the Defence of India Act, 1939, 
aud the Governor General made and “promulgated various ordinances under 
a, 72 of the Ninth Schedule to the Government of India Act, 1985, several of 
which were with respect to matters enumerated in the Provincial Legislative List. 
_ Under sub-s. (4) of s. 102 of the Government of India Act, 1935, a law made 
by the Indian Legislature, which that Legislature would not but for the issue 
of proclamation of emergency have been competent to make shall cease to have 
effect on the expiration of a period of six months after the proclamation hes 
ceased to operate, except as respects things done or omitted to be done before 
the expiration of the said period. 

The power to revoke the proclamation of emergency is reserved to the Gover- 
nor General under sub-s. (3) (a) of s. 102 and in exercise of that power he 
revoked the proclamation of emergency made on September 8, 1989, by a pro- 
clamation dated April 1, 1946. 

The effect of all these provisions may be thus summarised :— 

(A) In normal times 

(1) The Indian Legislature cin make no laws, and the Governor General 
can make no ordinances, with respect to any of the matters enumerated in the 
Provincial Legislative List. 

(2) The laws made by the Indian Legislature with respect to matters enu- 
merated in either the Federal or the Concurrent Legislative List will remain 
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in force until repealed, unless there is a provision to the contrary in the law 
itself, as in sub-s. (4) of s. 1 of the Defence of India Act, 1989. 

(3) Ordinances made by the Governor General with respect to such matters 
will remain in force only for six months, unless repealed earlier or otherwise 
limited to a shorter period. 

(B) After a proclamation of emergency 

(1) Indian Legislature can make laws and the Gorenn General can make 
ordinances even with respect to matters enumerated in the Provincial Legis- 
lative List. 

(2) An ordinance made by the Governor General with respect to matters 
enumerated. in the Federal Legislative List and Concurrent Legislative List 
between June 27, 1940, and April 1, 1946, remains in force, until repealed, 
unless “Maere is a provision to the contrary in the ordinance itself. 

(3) Laws and ordinances made with respect to matters enumerated in the 
Provincial Legislative List would remain in force for six months after the 
revocation of the proclamation of emergency, that is to say, up to September 
30, 1946, unless repealed earlier, or otherwise limited to a shorter period. 

Mr. Setalvad, the learned counsel for the petitioners, takes exception to pro- 
position B(2), and contends that the ordinances regarding matters enumerated 
in the Federal and Concurrent Legislative Lists cease to be operative six 
months after the revocation of the proclamation of emergency. His contention 
finds some support in a recent (still unreported) decision of the Madras High 
Court in Karumutls Thiagarayan Chettiar.' In that case the learned Advo- 
cato General contended that the powers of the Governor General 
to mako ordinances were in fact greater than the powers of the Indian Legis- 
lature to make laws and that Ordinance XII of 1946, which was a separate 
ordinance, was still in foree and did not expire with the Defence of India Act 
on September 80, 1939. With reference to that contention Happell J. observed : 

“ No doubt an ordinance promulgated by the Governor-General before the Ist of April 1046, 
is, by virtue of the provisions of the India and Burma (Emergency Provisions) Act, 1940, not 
restricted to six months, but will continue to have effect for the period provided in the ordinance, 
or if no period is provided, until emergency is declared by the Governor-General to have ceased 
to have effect.” > 

The view expressed by Happell J. appears ears to have been induced by the use of 
the expression ‘‘in cases of amergency” in s. 72 in the ninth schedule to the 
Government of India Act, 1985. The reasoning seems to be that under that 
section al) ordinances are made and promulgated ‘‘in cases of emergency” 
and they must lapse on the termination of the emergency, and that as the pro- 
clamation of emergency has now been revoked, all ordinances must be deemed 
to have been revoked. With all respect, such a construction is not, in my opi- 
uion, warranted by the wording of s. 72. The expression ‘‘in cases of emer- 
gency”? relates only to the making and promulgating of ordinances, and res- 
tricts the Governor General’s power to make ordinances by laying it down as 
a condition that.there should be a case of emergency at the time of making 
them. But when once the power is duly exercised and an ordinance is made 
and promulgated, its duration has nothing to do with the continuation or 
termination of the emergency. Its duration was limited to the maximum period 
of six months by s. 72 itself, but that limitation was removed by subs. (3) ‘of 
s. 1 of the India and Burma (Emergency Provisions) Act, 1940. With pro- 
found respect, I am unable to see anything in that Act to suggest that an 
ordinance made by the Governor General between the passing of that Act and 
the declaration of the end of the emergency would be in, force only until the 
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revocation of the proclamation of emergency by- the Governor General. All that 
sub-s. (3) of s. 1 says is that the restriction of the six months’ period contained 
in s. 72 in the ninth schedule to the Government of India Act, 1985, will not 
apply to such ordinances, 

Moreover, Happell J.’s above remark was obtter, since he was only refuting 
the contention of the learned Advocate General, by pointing out that Ordinance 
XII of 1946 was not promulgated as an independent ordinance, but as an 
amendment to sub-s, (1) of s. 2 of the Defence of India Act, and it was not 
intended that it should have an existence independent of the other part of the 
amended sub-section or the other sections of the Act which ceased to have affect 
on October 1, 1946. 

Mr. Setalvad has drawn our attention to the following remarks made by the 
Lord Chancellor in King-Emperor v. Benoari Lal Barma! (p. 64) :— 

“The Governor-General purported to make and promulgate the ordinance under a power 
conferred on him by s. 72 of sched. IX to the Government of India Act, 1985, which must, of co- 
urse, be read in the light of the India and Burma (Emergency Provisions) Act, 1940 (whereunder 
the operation of the words ‘for the space of not more than six months from its promulgation’ 
was suspended during the period therein specified).”” 

Mr. Setalvad argues from this that as the operation of the limitation clause 
in s. 72 was only ‘‘suspended’’ during the period of emergency, an ordinance 
passed during the emergency expired when the emergency came to an end. 
The question what would happen to the ordinance after the period of emer- 
gency did not arise in that case. The case was decided when the emergency 
was still existing, and the only question was whether Ordinance IT of 1942 was 
ulira vires; and his Lordship was referring to the power of the Governor 
General to make ordinances under s. 72. The word ‘‘suspended’’ was used 
only to show that the restrictive clause was to be revived after the period spe- 
cifled, but sub-s. (3) of s. 1 of the India and Burma (Emergency Provisions) 
Act, 1940, expressly says that the clatise would not apply to ‘‘ordinancea made 
during the period specified,” and his Lordship must not be understood to have 
intended to go beyond the plain meaning of these words. ` 

It follows that Ordinance XXIX of 1943, as amended by Ordinance LII of 
1944 and Ordinances XII and XXII of 1945, is still in force, It is true that 
Ordinance LII of 1914, under which the present Second Special Tribunal at 
Lahore was created, was repealed by the Repealing Ordinance I of 1946, but 
the repeal did not affect the tribunal already constituted. Ordinance LII of 
1944 merely amended Ordinance XXIX of 1948 and the amendment was fully 
effected by the constitution of the Additional tribunals. Section 3(a) of the 
Repealing Ordinance says: 

“Nor shall the repeal by this Ordinanoe of any Ordinance by which the text of any law was 
amended by the express omission, insertion or substitution of any matter, affect the continuance 
of any such amendment in operation at the commencement of this Ordinance, unless a different 
intention was expressly stated in the Ordinance by which the amendment was made.” 

By this saving clause the amendment effected was retained in spite of the 
amending Ordinance. Hence the Second Spesial Tribunal at Lahore did not 
cease to exist after September 30, 1946, but is still competent to try offences 
lawfully made over to it. 

It will be convenient at this stage to consider the nature of the offences for 
which the petitioners are being tried by that tribunal. In exercise of the 
powers conferred by sub-r. (2) of r. 81 of the Defence of India Rules, 1989, the 
Central Government issued two Orders—the Iron and Steel (Control of Distri- 
bution) Order in 1941 and the Iron and Steel (Movement by Rail) Order in 
1942, and the petitioners are charged with the contravention of the provisions 
of both the Orders. These two orders require to be dealt with separately. 
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Production, supply and distribution of goods is a Provincial subject, enu- 
merated as item No. 29 in the Provincial Legislative List, and offences against 
laws with respect to any of the matters in that list are comprised in item 
No. 39 of that list. So the offence of contravening the provisions of the Iron 
and Steel (Control of Distribution) Order, 1941, is a Provincial subject. Hence | 
under sub-s. (4) of s. 102 of the Government of India Act, 1989, the notification 
issued under Ordinance X XIX of 1948, as amended by Ordinance XII of 1945, 
in so far as it allotted the trial of this offence. to the tribunal ceased to have 
effect after September 30, 1946. The Provincial Legislature, therefore, passed 
Bombay Act XXI of a on September 80, 1946, empowering the tribunal to 
try both the cases. : 

Movement by rail is a federal subject comprised in item No. 20 of the 
Federal Legislatiye List and could, therefore, be dealt with by an Ordinance 
issued by the Governor General. The offence of the contravention of the Iron 
and Steel (Movement by Rail) Order, 1942, being, therefore, a federal 
subject, the notification issued by. the Central Government on November 21, 
1945, in exercise of the powers conferred by sub-s. (1) of s. 5 of the Criminal 
Law Amendment Ordinance XXIX of 1948, allotting the trial of the ‘offence 
: to the Second Special Tribunal at Lahore, has not ceased to be operative by 
reason of the provisions of sub-s. (3) of s. 1 of the India and Burma (Emer- 
gency Provisions) Act, 1940, as that ofdinance and the notification under it 
were issned ‘‘during the period specified in section three of the Act.’’ 

The contravention of the provisións of the Iron and Steel (Movement by 
Rail) Order, 1942, was complete as soon as steel was offered to the railway 
authorities for transport ; and in this case such offer was made at Rampur 
railway -statión and’ at Moradabad, which are outside the Bombay Province 
Mr. Setalvad ‘contends that the Bombay Provincial Legislature had no juris- 
diction to deal with such offence by its ActX XI of 1946. This is undoubtedly so 
and that part of the schedule to that Act which purports to allot to the tribu- 
nal the trial of the offence committed outside this province is ulira vires. But 
in fact that was superfluous. The preamble to the Bombay Act shows that it 
was thought necessary by reason of the mistaken assumption that Ordinance 
XXIX of 1948 would wholly expire on September 30, 1946, and the Act was 
intended to clear the doubts on the point. But as already pointed out the 
Ordinance has continued to be in force with respect to matters enumerated in 
the Federal Legislative List, ~- 

It is, however, obvious that Rampur railway station being outside British 
India, the Governor General could not constitute a tribunal to.try an offence 
committed there and the allotment of the trial of that part of the case to the 
Second Special Tribunal at Lahore is wira vires. The learned Advocate General 
has candidly conceded this. Hence in case No. 8 of 1946, the tribunal can try 
the petitioners only for the offence alleged to have been committed at 
Moradabad. 

We, therefore, hold that the Second Special Tribunal at Lahore is compe- 
tent to try both the cases except with regard to the offence said to have been 
committed at Rampur railway station. 

The next question raised by Mr. Setalvad is whether the trial of those cases 
can be proceeded with after September 30, 1946. Both the Iron and Steel 
(Control and Distribution) Order, 1941, and the Iron and Steel (Movement 
by Rail) Order, 1942, were made under sub-s. (2) of r. 81 of the rules made 
under the Defence of India Act, 1939. Sub-section (4) of s. 1 of that Act pro- 
vides that the Act ‘‘shall be in force during the continuance of the present 
war and for a period of six months théreafter’’. By an Order-in-Council dated 
March 20, 1946, the India and Burma (Termination of Emergency) Order, 
1946, the end of the emergency, that is to say the war, was declared to be April . 
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}, 1946. Hence the Defence of India Act and the rules and orders made there- 
under ceased to be in force after September 30, 1946. Moreover, the Act deals 
with many matters enumerated in the Provincial Legislative List, and hence 
in the preamble to the Act it is expressly recited that it was being passed in 
view of the proclamation of emergency under sub-s. (1) of s. 102 of the Gov- 
ernment of India Act; and sub-s. (4) of that section also provides for the 
expiry of the Act on the expiration of six months after the proclamation has 
ceased to operate, but this will be applicable only to Provincial subjects dealt 
with by the Government of India Act. 

It is a well recognised principle in the construction of statutes that wher 
an Act is repealed or expires by lapse of time, the rules and orders made 
thereunder also are repealed or expire, unless they are saved or continued by 
the repealing or subsequent enactment. Hence the Defence of India Rules, 
i a two Orders in question likewise expired on September 30, 1946. 

ere an Act expired or was repealed, it was formerly regarded, in the 
absence of provision to the contrary, as having never existed except as to mat- 
ters and transactions past and closed (Maxwell on the Interpretation of Statutes, 
Eighth edition, p. 847). In Kay v. Goodwin,’ Tindal C. J. said (p. 582): 

“ I take the affect of repealing a statute to be, to obliterate it as completely from the records 
of the Parliament as if tt had never been passed ; and, it must be considered as a law that never 
existed, except for the purpose af those actions which were commenced, prosecuted, and concluded 
whilst it was an existing law.” 

Now under the provisions of sub-s. (2) of s. 38 of the Interpretation Act, 
1889 (52 & 58 Vic. ec. 63), a repeal, unless a contrary intention appears, does 
not affect the previous operation of the repealed enactment, or anything dul 
done or suffered under it, and any investigation, legal proceeding, or remedy 
may be instituted, continued or enforced, in respect of rights, liabilities and 
penalties under a repealing Act, as if the repealing Act had not been passed. 
As regards repealed enactments of the Indian Central Legislature similar 
provisions are contained in s. 6 of the General Clauses Act, 1897. 

The effect of the expiry of a temporary statute is very similar and is thus 
stated in Craies on Statute Law (Fourth edition, p. 347): 

“ Asa general rule, and unless it contains some special provision to the contrary, after a 
temporary Act has expired no proceedings can be taken upon it, and-ft ceases to have further 
effect.” 


In Miller’s case? it was held that where a penal law was broken, the offen- 
der could not be punished under it if it expired before he was convicted, 
although prosecution was begun while the Act was still in force. 

In Steavenson v. Olver? Parke B. drew a distinction between temporary 
and repealed statutes in that (p. 1065) :— 

“... the latter, except so far as they relate to transactions already completed under them, 
become as if they never had existed ; but, with respect to the former, the extent of the restrictions 
imposed by them becomes a matter of construction, and it becomes necessary to determine which 
of their provisions are to be considered limited to the duration of the temporary lew, and which 
are not to be so considered.” 

This principle has been considered and applied in several cases decided by 
the Indian High Courts. In Mody & Co. v. Mahomedbhai & Co.+, Macleod 
0. J., relying upon Méller’s case,5 held that proceedings taken under a tem- 
porary statute, if not terminated before the expiry of the period of the statute, 
are determined ipso facto on the expiration of the statute. The same principle 
was applied also in Kundalmul Dalmia v. W. Dyer® and the ruling in Spencer 
v. Hooten’ was foolowed, where Roche J. held that he had no jurisdiction to 
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hear appeals from Munitions Tribunals in proceedings taken under the Wages 
(Temporary Regulations) Act by reason of the Act giving him jurisdiction, 
which was a temporary Act, having expired before the appeals came for 
hearing. . 

Mr. Setalvad has relied also upon the ruling of a full bench of the 
Allahabad High Court in Emperor v. Bans Gopal.’ There although Sulaiman 
C. J. stated the rule of the English law as set out by Macleod O. J., he finally 

. treated the question how far the terms of a temporary ordinance might have 
‘effect after its expiry as a matter of. construction, in accordance with the 
-dictum of Parke B. in Steavenson’s case cited above. Sub-section (4) of s. 1 
-of the Defence of India Act which has to be construed, says that the Act ‘‘shall 
be in force during the continuance of the present war and:for a period of six 
months thereafter’, The expression ‘‘shall be in force” is distinguishable 
from the expression ‘‘shall cease to have effect,” used in sub-s. (4) of s. 102 
of the Government of India Act, in which an exception has expressly been 
made ‘‘as respects things done or omitted to be done before the expiration of 
the said period”. Referring to the expression ‘‘shall be in force’’ Alderson 
B. observed in Steavenson v. Oliver (p. 1066) :— 

“It appears to be that those persons who, during the year the last act was to continue in 
force, or, previous to that period, had obtained rights under that statute, had obtained rights 
-which were not to cease by the determination of the statute, po more than where a person commits 
-an offence against an act of a temporary nature, the party who disobeyed the act, when it was 
‘law, should become dispunishable on its ceasing to exist as such.” 

Construing the effect of the sentence ‘‘The Act shall continue in force till 
-Ist August next.” Rolfe B. asked, 

- “ Does that mean that what is enacted there is to have no effect after that day?” 
-and observed . 

“ Tf that be so, the Act would be productive of the greatest injustice.” 

The force of this reasoning will be appreciated if we refer to sub-s. (8) of a. 
144 of the Criminal Procedure Code, which provides that subject to certain 
-exceptions, no order made under that section shall ‘‘remain in force” .for 
more than two months from the making thereof. This cannot be construed to 
‘mean that a prosecution under s. 188 of the Indian Penal Code for disobedience 
to -an order passed under that section must be concluded within the two 
months during which the order is in force, and that if it is not so concluded, 
“the offender must be acquitted. In such a case Beaumont O. J. observed in 
Emperor v. Rajendramng Ramsing? (p. 357): 

nypin iti ebay hia irean da be /abin ps rit n s Spat 
the order at the time when it was in operation. The fact that ho was tried after the order had 

- ooased to be in operation seems to me to be entirely irrelevant.” . `> i 

This case was approved of and followed recently by.the Nagpur High Court 
in Provinoial Government v. Sayad AK Sayad Muntr.S The Patna High Court 
also adopted this principle in Madho Singh v. King-Emperor.* 

The case of disobedience to a temporary order under s. 144 of the Criminal 
Procedure Code may be distinguished on the ground that although the order 
‘had expired, s. 188 of the Indian Penal Code which made the disobedience 
penal was still in force. In the Nagpur and Patna cases also, which were 
-decided before the expiry of the Defence-of the India Act on September 30, 
1946, a distinction was made between cases where entire Acts had expired and 
those where particular provisions of an Act had expired. As regards the pas- 
sages from Steavenson v. Oliver, quoted above, the Lord Chancellor consider- 
-ed them in the recent case of Rex v. Wicks® and thought that the dicta of the 
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Chief Baron and Baron Alderson went further than the dietum of Baron Parke, 
and his Lordship observed (p. 676) :— 

They "appear to say in any case where a man offends against a temporary statute be can 
be convicted and punished after its expiration, but in our opinion this is contrary to the older 
cases which were not cited to the Judges, in particular Miller’s! case and M’Kenstc’s* Case.” 

His Lordship then proceeded to point out that s. 88(2) (o) and (d) of the 
Interpretation Act, 1889, provided for such a contingency in the case of 
repealed Acta and observed (p. 676) :— 

“ This section. . . .has no application to statutes which have expired, and the question must 
therefore remain one of construction whether the provisions as to expiry are such as to make it 
impossible for a prosecution or other proceeding to be either instituted or brought to conviction, 
or whether on a true construction of the Act Parliament has provided that legal proceedings, 
whether of a ctvil or criminal character, can be prosecuted in relation to matters connected with 
the Act after it has expired.” 

. This may be taken to be the law today, and in order to set all doubts at rest the 
Governor General made the position clear by promulgating on March 30, 1946, 
the Defence of India (Second Amendment) Ordinance (XII of 1946) by add- 
ing the following words to sub-s. (4) of s. 1 of the Defence of India Act :— 

“ but its expiry under the operation of this sub-section shall not affect— 

(a) the previous operation of, or anything duly done or suffered under, this Act or any rule- 
made thereunder or any order made under any such rule, or 


(b) any right, privilege, obligation or Habiitty acquired, accrued or incurred under this Act 
or any rule made thereunder or any order made under any such rule, or 


(co) any penalty, forfeiture or punishment incurred in respect of any contravention of any 
rule made under this Act or of any order made under any such rule, or 

(d) any investigation, legal proceeding or remedy in respect of any such right, privilege, 
obligation, liability, penalty, forfeiture or punishment as aforesaid ; 
and any such investigation, legal proceeding or remedy may be instituted, continued or enforced, 
any such penalty, forfeiture or punishment may be imposed as if this Act had not expired.” 

This affords a complete answer to the petitioners’ contention. In the words 
of the Lord Chancellor in Res v. Wicks (at p. 676), but for this provisiom 
“it could.. . hardly be contended that a person could be convicted for an offence against the 
Act after its expiration, and accordingly, the whole question is the construction which ought to be- 
placed on sub-s. (8) of s. 11.” 

Mr. Setalvad argues that as the Act itself expired on September 80, 1946, even: 
the amendment of any section of the Act expired along with it. It is true 
that, as pointed out by Happell J. in the recent unreported Madras case cited 
above, this Ordinance was not promulgated as an independent ordinance, but 
only as an amendment of aub-s. (4) of s. 1 of the Defence of India Act, 1939, 

and its intention was, substantially, to apply to that Act, on its expiration, the- 
like provisions under a. 6 of the General Clauses Act, 1897, which automati- 
cally apply to an Act on its repeal, in the absence of provisions to the con- 
trary. This was necessitated by the difference between the ‘effects of the expiry 
of a temporary enactment and the repeal of a permanent enactment, (see 
Kalyan Das v. The Crown) The result of the. amendment effected 
by Ordinance XII of 1946 is that the expiry of the Defence of India Act on 
September 80, 1946, was not absolute and did not wipe out the effect of what 
had happened before its expiry. This ordinance having been passed during 
the period mentioned in s. 3 of the India and Burma (Hmergency Provisions) 

Act, 1940, ita effect, will, for the reason already stated, remain in force until 
it is repealed, and the expiry of the Defence of India Act under subs. (€) of 
s, 1 will be subject to the amendment effected by this ordinance. 

. In this connection it must further be borne in mind that onè of the two 
orders said to have been contravened by the petitioners relates to a Provincial 
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matter, but could be made by the Central Government, as the Governor General 
could deal with it in exercise of the powers conferred by sub-s. (1) of s. 102 
of the Government of India Act, 1935. Those powers also came to an end on 
September 80, 1946, and the order ceased to be in force under the provisions 
of sub=. (£) of that section. Even that sub-section makes an exception in res- 
pect of ‘‘things done or omitted: to be done before the expiration of the said 
period,’’ that is to say the Defence of India Act and the rules and orders made 
thereunder in respect of Provincial matters will continue to apply after 
September 30, 1946, to ‘‘things done or omitted to be done’’, to which they 
applied before that date. The meaning of the words ‘‘things done or omitted 
to be done’’ was considered in Rez v. Wicks (cited above), where similar - 
words in sub-s. (3) of s. 11 of the Emergency -Powers (Defence) Act, 1939 
(2 & 3 Geo. VI, c. 62) had to be construed, and the Lord Chancellor concluded 
by saying ; 

“ While, no doubt, it does oover completed acts or transactions, we think that the language 
ts wide enough to make the provisions of the Act apply, or, in the language of the section, 
“operate,” in respect of any act done before the expiration even though not perfected or completed 
by prosecution or conviction until afterwards.” 

The other order deals with a federal subject and was within the competence 
of the Central Government, so that sub-s. (4) of s. 102 of the Government of 
India Act, 1935, has no application to it. This is made still more clear by 
s. 5 of India (Central Government and Legislature) Act, 1946 (9 & 10 Geo. 
VI, s. 89), passed on March 26, 1946, by which the words ‘‘shall, to the extent 
of the incompetency, cease to have effect’? were substituted for the words 
‘‘shall cease to have effect’’ in sub-s. (4) of a. 102 of the Government of India 
Act, 1935. 

All these amendments had to be made since sub-s. (2) of s. 38 of the Inter- 
pretation Act, 1889, and s 6 of the General Clauses Act, 1897, relate to 
repealed Acts and not to temporary Acts which have expired or ceased to have 
force by efflux of time. The result ia that offences against the Défence of India 
Rules and the orders made thereunder committed before September 30, 1946, 
ean be tried thereafter, and prosecutions started before that date in respect 
of such offences can be proceeded with to their conclusion. It may be noted 
that-tho complaints in both the cases were filed on February 19,1946, that is 
to Bay before the proclamation of emergency was revoked, and the tribunal took 
cognizance ‘of them under sub-r. (4) of r. 180 of the Deri of India Rules, 
and is proceeding with the trial since then. 

It is further urged by Mr. Setalvad that both the orders are invalid as they” 
are. expressed to have been issued by the ‘‘Central Government’’. Orders 
under sub-r. (2) of-r. 81 the Defence of India. Rules can be made by the ~ 
Central Government; Sub-rule (1) of r. 3 says that the General Clauses Act, 
1897, shall apply to the interpretation of the Defence of India Rules. ‘‘Central 
Government,’’ in relation to anything done or to be done after the commenee- 
ment of Part IIT of the Government of India Act, 1935, is. defined in sub-s. 
(Bab) of s. 8 of the General Clauses Act, 1897, to mean the Federal Govern-. 
ment, which before the establishment of the Federation is defined in sub-s. 
(183) to mean ; 

“ As respects matters with respect to which the Governor-General is by and: under the 
provisions of the Government of India Act, 1935, for the time being in force required to act in 
his discretion, the Governor General, and as respects other matters, the Governor-General In 
Counci.” 3 

Hence in the present case every order made by the Central Government ' 
under sub-r. (2) of r. 81 of the Defence of India Rules must be made by the 
Governor-General in Council. Sub-section (1) of s. 40 in the ninth schedule to 
the Government of India Act, 1985, provides that ‘‘all orders and other proceed- 
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ings of the Governor-General in Council shall be expressed to be made by the 
Governor-General in Council, and shall be signed by a Secretary to the Govern- 
ment of India or otherwise as the Governor-General in Council may direct’. 
The orders with the contravention of which the petitioners are charged pur- 
port to have been made under sub-r. (2) of r. 81 of the Defence of India Rules, 
and are signed by a Secretary to the Government of India, but are expressed 
_ to have been made by ‘‘the Central Government’’ and not by ‘“‘the Governor- 
General in Council”. On that account, it is urged that the orders are invalid 
and inoperative. i 
We understand that all the rules and orders made under the Defence of 
Iudia Act, 1939, are expressed to have been made and issued by ‘‘the Central 
‘Guvernment’’ and not ‘‘the Governor-General in Conncil’’. If Mr. Setalvad’s 
objection is sound, as it apparently seems to be, then it goes to the root of their 
validity and it is surprising that this point was never taken till now, although 
there have been numerous convictions for breach of those rules and orders, 
-aud the validity of several of the’rules and orders was frequently challenged 
on various other grounds. But that is no reason for not upholding the objec- 
tion, if it is really sound. But we think that it is not. The orders of the 
‘Governor-General in Council are made at a meeting of his Executive Council 
under sub-s. (2) of s. 39, and sub=. (1) of g. 40 merely prescribes the language 
in which they are to be expressed and the mode in which they are to be authen- 
ticated. They are to be signed by a Secretary to the Government of India or 
-otherwise as the Governor-General in Council may direct, and, ‘‘when so 
signed, they shall not be called into question in any legal proceeding on the 
gromd that they were not duly made by the Governor-General in Council”. 
The two Orders in question are signed by a Secretary to the Government of 
India, but the language in which they are expressed does not conform to the 
requirement of sub-s. (1) of s. 40. Although the sub-section BayB that the 
orders ‘‘shall’’ be expressed to be made by the Governor-General in Council, 
we do not think it to be so mandatory as to invalidate the orders, if it is not 
strictly complied with. Sub-rule (2) of r. 81 of tha Defence of India Rules 
empowers the Central Government to make such orders, and the orders are 
expressed to have been made by the Central Government. What that means 
is to be ascertained by reference to the General Clauses Act, 1897. With 
regard to such orders, Central Government is equivalent to Governor-General 
in Council, and if the Orders be expressed to be made by the Central Government, 
. the departure from the strict letter of sub-8. (1) of a. 40 cannot be regarded as 
fatal to the validity of the Orders. - 


In Krishnafi v. Secretary of State,’ relied upon by Mr. Setalvad, it was held 
that in order to constitute a valid contract which could be enforced against 
thé Secretary of State for India in Council, the mandatory provisions of s. 30 
of the Government of India Act, 1915, must be strictly complied with. That 
section requires that the contract must be by a formal deed executed on behalf 
of and in the name of the Secretary of State by such person and in such manner 
as the Governor-General in Council by resolution directa or authorises. 
Similarly, in the’other case cited. by Mr. Setalvad, viz. Secretary of State v. 
Bhagwandas Goverdhandas,? an agreement to lease certain Government lands 
was contained in the correspondence with the Collector and it was held that 
the correspondence did not create a valid contract and was not binding against 
‘Government as it did not amount to a contract on behalf of and in the name 
of the Secretary of State in Council executed by the Collector, as required by 
the said s. 30. Both these cases were concerned with the competence to make 
a contract. on behalf of Government, and not the mere form of drawing up the 


1 (1987) 89 Bom. L. R. 807. 2 (1987) 40 Bom. L. R. 19. 


884 ` THE BOMBAY LAW REPORTER, : [VOL XLIX. 


contract. But as regards the formality: although s. 30 required that a con- 
tract in order to be binding against Government must be executed by a person 
authorised by the Governor-General in Council, it was held in the latter case 
that a contract would be complete and could be enforced even without a docu- 
ment so executed, ‘‘provided it was plain that the correspondence was carried 
‘on behalf of and in the name of the Secretary of State’’. In. other words. the 
validity of the- contract did not depend on the formality , of the execution of a 
document by the pergon authorised by resolution in that behalf. If such per- 
.80n did not execute it, he could be compelled to do so by a suit for specific 
performances of the contract. 

In this way the distinction between the making of a contract and the exe- 
cution of the document of the contract was clearly pointed out. Likewise there is 
a distinction between the making of an Order by the Governor-General in Coun- 
cil, and its being “expressed? to have been made by the Governor-General in 
Council, A defect in the former would be fatal to the validity of the Order, 
but not a defect in the latter. 

In In re Lord Thurlow,’ Lopes L. J. observed (p. 781): 

“ It is clear that the word ‘shall’ is not always used in a mandatory sense. There is abundance 
Gf authority to the contrary Ia cascs Whero ft has been bald'ti be directory aly 

‘As explained in Stroude’s Judicial Dictionary, 

. “ Whenever a statute declares that a thing ‘shall’ be done, the natural and proper meaning 
is that a peremptory mandate is‘enjoined. But where the thing has reference to 
_ a The time or formality of completing any Public act, not being a step in a litigation, or 


Teq! 

‘By way of illustration I may refer to s. 16 of the Marriage Act (4 Geo. IV, 
c` 76), which requires the consent of the father or guardian to the marriage 
of a minor, and in The King v. The Inhabitants of Birmingham,2 the require- 
ment was held to be directory only. Lord Tenterden, in giving judgment, said 
(p. 85): 

“ Tho language of this section is merely to require consent, tt does not proceed to make the 
marriage void, if solemnized without consent.” 

Citing this with approval in Cole v. Green, Tindal C. J. cbearved (p. 890): 

“ So, here the statute says that contracts shall be signed by the commissioners, or by any 
three of them, or by their clerk: łt does not say that they shall be void unless so signed. It 
appears, therefore, that this part of the..;.section is directory only.” 

Similarly, the provision in sub-s. (1) of s. 40 of the ninth schedule to the 
Government of India Act, 1935, regarding the mode of expreasing an order . 
made by the Governor-General in Council is directory, and there is no further 
provision that if that mode is not adopted, the order itself is void. 

The Orders really contain two parts; the first part is the preamble, and the 
second part-is the Order itself; the former is procedural and the latter opera- 
tive. There are numerous authorities to show that in matters of procedure 
mandatory words are construed as directory (Krishnasami Pannikondar v. 
Muthukrishna Panmkondar*). In this case both the Orders closely follow the 
wording of sub-r. (2) of r. 81 of the Defence of India Rules, which confers on 
‘the Central Government’’ the power to make these Orders, and their validity 
cannot be assailed on the ground that they are not expressed to have been made 
by the Governor-General in Council. - - , 

In this view it is not necessary to consider the learned Advocate General’s 
argument that sub-s. (1) of s. 40 of the ninth schedule of the Government of 
India Act, 1935, applies only to executive orders and not to legislative orders, 
although that argument is not without merit. 
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Accused Nos, 1 and 2 are limited companies ‘incorporated in Rampur State, 
aud accused Nos. 3 and 4 are directors of both companies. It is the two com- 
panies which are alleged to have contravened the two Orders, and the directors 
also are sought to be held liable for the contravention under the provisions of 
r. 122 of the Defence of India Rules. Hence the charges framed by the tribunal 
against them mention’ that they have committed offences punishable under 
sub-r. (4) of r. 81 read with r. 122 of the Defence of India Rules. In the 
Schedule to Bombay Act XXT of 1946 and in the notification of the Govern- 
` ment of India, which allotted the two cases to the tribunal, r. 122 is not men- 
tioned in the column describing the offences for which the petitioners are to 
be tried. Mr. Setalvad, therefore, contends that the charges.framed by the 
tribunal are unauthorised, and that in the absence of r. 122, accused Nos. 3 and 
4 cannot be tried by the tribunal for offences committed by accused Nos. 1 and 
2. This argument, however ingenious, is not tenable. Rule 122 does not create 
any offence or prescribe any penalty for an offence. It merely says: 

“Tf the person contravening any of the provisions of these Rules, or of any order made 
thereunder, is a company or other body corporate, every director, manager, secretary or other 
officer or agent thereof shall, unless he proves that the contravention took place without bis 
knowledge, or that he exercised all due diligence to prevent such contravention, be deemed to Le 
guilty of such contravention.” 

Thus this merely sets out in what circumstances directors and other officers 
of a company may be held Fable for acta done by the company. A company 
acts through its directors and officers, and hence the rule throws upon them 
the burden of proving their innocence if the company is found to have com- 
mitted an offence. To borrow tha language of Courtney Terrell C. J. in Hari 
Lal v. King-Emperor,’ (where the necessity of specifteally mentioning s. 31 
of the Indian Penal Code in a charge was considered and negatived),—there 
is in law no distinction between a charge under sub-r. (4) of r. 81 of the 
Defence of India Rules, and a charge under that sub-rule read with r. 122. 
Rule 122 is a mere statement or explanation to be attached to any section or 
rule which deals with a criminal offence. It was, therefore, not necessary to 
specify it in the schedule to Bombay Act XXI of 1946 or the notification of 
the Government of India. The offences to be tried are set out and the parties 
who are to be tried are mentioned. Why they are to be held liable for those 
offences need not be stated in the Act or the notification intended to empower 
the tribunal to try them for those offences. We do not think that there is any 
substance in Mr. Setalvad’s contention on this point. 

Two more objections are raised by Mr. Setalvad, namely, that the two orders 
which the petitioners are alleged to have contravened were not published as 
required by sub-r. (1) of r. 119 of the Defence of India Rules, and that in any 
-event accused Nos. 1 and 2 being companies incorporated in a Native State 
aud having no branches in British India, British Indian Courts have no juris- 
diction to try them. As these involve questions of fact, they cannot be consi- 
dered at this stage in these revision applications, and we leave the points open 
for being decided by the tribunal, if urged before it. 

The result is, subject to the defect in the charge in case No. 8 of 1946 regard- 
ing the offence committed at Rampur railway station, the rules granted in all 
the four revision applications must be discharged. 
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CRIMINAL APPLICATION. 


Before Sir Leonard Stone, Kt., Chief Justice, and Mr. Justice Lokur. 
In re NAVNITLAL HIRALAL GANDHI* 


Bombay District Police Act (Bom. IV of 1890), Sec. 46B—Proclamation of emergency—Order of 
dstention-—-Powers of District Magistrate to pass ordere—Powers of Government to enlarge 
pertod of detention. 

Section 46B of the Bombay District Police Act, 1890, gives the power of detention and 
the responsibility for making orders under it to the District Magistrate, such power being cir- 
cumscribed by three safeguards, vix. (1) orders are only valid for fifteen days at a time, so that 
for each fifteen days’ period the District Magistrate has to re-apply his mind to the necessity 
of detaining the person in question, (2) the detention comes to an end when the emergency 
ceases, and (8) the total period of detention shall not exceed two months, which, 
however, is subject to the first proviso to the section. 

The responsibility for making detention orders is vested excluatvely in the District Magis- 
trate. The powers of Government are limited to enlarging the maximum period of two 
months, in which the District Magistrate can, in any particular case, make detention orders 
which are themselves valid only for fifteen days each. 

The case of a detenu bas to be reconsidered every fifteen days by the District Magistrate 
in the light of the then existing arcamstances, but his power to make orders in any particular 
case is limited to two months. Then comes in for the first time the power of the Provincial 
Government to enlarge the time Hmit of two months, so that the District Magistrate may 
make further orders, during the extended period, but each of them is valid for a maximum 
period of fifteen days. 

APpPLIGATION under s. 491 of the Criminal Procedure Code, 1898. 

The Bombay District Police Act (Bom. IV of 1890) was placed on the statute 
book on September 4, 1890. It was amended, on September 28, 1946, by Bom. 
Act XVI of 1946, by addition of several sections, one of which waa s. 46B and 
which ran as follows :— 

46B. (1) The Provincial Government may, if satisfied, that the public peace or tranquillity 
in a district or In any part thereof is disturbed or is likely to be disturbed in consequence of a 
conflict between different communities or sections thereof or gangs or factions, declare, by a 
proclamation (hereinafter referred to as ‘proclamation of emergency’) in the Official Gaxetie that 
an emergency exists. 

(2) A proclamation of emergency— 

(4) thay a aay vice te teroka Hy wa eon peo aN 

(ii) shall cease to operate at the expiry of one month, unlesa before the expiry of that period 
it has been renewed. 

(8) After the Provincial Government has, under sub-section (1), issued a proclamation of 
emergency, the Magistrate of the Disirlot, whenever ft appears to him that the presence, move- 
ments or acts of any person in the district is or are causing or calculated to cause danger or alarm‘ 
or that a reasonablé suspicion exists that designs calculated to disturb public peace or tranquillity 
are entertained by such person, may— 

(i) e RNS Cah See a a a eons 
fit, direct such person 

(a) so to conduct himself as the Magistrate shall deem necessary in order to prevent the 
disturbance of the peace or 

(b) to remove himself outside the Province or to such place within the Province and by such 
route, and within such time, as the Magistrate shall prescribe; or 

(ii by-an order in writing direct that he be detained for a period not exceeding fifteen 
days at a tims; 

Provided that the total period of detention shall not without the orders of the Provincial 
Government in any case exceed two months: 

Provided further that any order made under this section shall cease to have effect on the 
proclamation of emergency ceasing to operate. 

(4) The Magistrate shall forthwith submit to the Provincial Government a copy of every 
order of detention made under sub-section (3) together with the grounds on which it is made. 

(5) Solong as there is in force in respect of any person an order of detention passed under 


* Decided, December, 6, 1946, Criminal Application No, 699 of 1946, 
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sub-section (3), he shall be liable to be detained in such place in the Province and under such 
conditions as to maintenance, discipline and the punishment of offences and breaches of discipline 
as the Provincial Government may from time to time prescribe by rules made in this behalf.” 

On September 30, 1946, the above Act was published. On the same day the 
Government of Bombay issued a notification (H. D., No. 8. D. 620), which ran 
as follows :— 

Wheroas the Government of Bombay is satisfied that the public tranquillity in the municipal 
Hmits of the City of Ahmedabad is disturbed in consequence of a conflict between sections of the 
Mualim and Hindu communities ; 

Now, therefore, in exercise of the powers conferred by clause (1) of section 46B of the District 
Police Act, 1890 (Bom. IV of 1880), the Government of Bombay is pleased to declare that an 
emergency exists in the area specified above. 

The detenu, Navnitlal Hiralal Gandhi, carried on money-lending busines: 
in the city of Ahmedabad. He was arrested on July 6, 1946, under r. 129 of 
the Defence of India Rules, 1939, and detamed in the Central Jail at Sabar- 
mati in. Ahmedabad. Later, the detention was changed to one under r. 26 of 
the Rules. On September 25, 1946, the detenu was informed that he was 
detained under s. 7 of the Restriction and Detention Ordinance, IIL of 1944. 
On September 80, 1946, he was served with yet another order issued by the 
District Magistrate of Ahmedabad, under s. 46B (3) of the Bombay District 
Police Act. It ran thus: 

Whereas the Government of Bombay have declared by a proclamation that an emergency 
exists in Ahmedabad oity under s. 46B of the Bombay District Police Act, 1890. 

And whereas I, S. G. Barwe, District Magistrate, Ahmedabad, am satisfied that the presence, 
movements and acts of the person specified below are calculated to cause danger and alarm and 
as a reasonable suspicion exists that designs calculated to disturb public peace and tranquillity 
are entertained by him. 

Now, therefore, tn exercise of the povrers conferred by section 40B(3) of the Bombey District 
Police Act, 1890, I hereby direct that the said person shall be detained in the Ahmedabad Central 
Prison for a period of fifteen days from Ist October, 1946. 

Name of the person: Navnitlal Hiralal Gandhi. 

Fresh orders issued in the aforesaid terms were served on the detenu every 
fortnight, the last one of which was dated November 11, 1946, and expired on 
November 30, 1946. The period of two months’ detention also expired on that 
date. 

On November 27, 1946, the Government of Bombay issued the following 
order. 

No. 8. D. 620. In exercise of the powers conferred by the first proviso to clause (ti) of sub- 
section (3) of section 46B of the Bombay District Police Act, 1860 (Bom. IV of 1890,) the Govern- 
ment of Bombay is pleased to direct that the orders of the District Magistrate, Ahmedabad, 
dated the 20th September, 1946, directing the detention of the person known as Chandulal Hiralal 
Gandhi shall continue in force until further orders. 

By order of the Governor of Bombay. 


Given at Bombay Castle, this 27th day of November 1946. 
The above order was served on the detenu in the Central Jail at Sabarmati 
on December 4, 1946. 
Meanwhile, on November 27, 1946, the detenu’s brother obtained from the 
Tligh Court a writ in the nature of habeas corpus under s. 491 of the 
Criminal Procedure Code. 


Purshottam Trikamdas, with B. G. Tkakor, for the oaasi The order 
issued by the Government of Bombay under s. 46B of the Bombay District 
Police Act was served on the detenu in Sabarmati Jail outside the city limits 
of Almedabad. It seeks to reviva an order passed by the District Magistrate 
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of Ahmedabad on September 27, 1946, which expired on October 15, 1946, by 
efflux of time. Then, the last order issued by the District Magistrate expired 
on November 80, 1946. For four days the detenu was detained without any 
order. Even after four days he is detained by an order of the Government of 
Bombay which seeks to revive an order of the District Magistrate which is 
long since dead. There is no power to renew an order given by s. 46B, as there 
is in a. 9 of Ordinance III of 1944. Renewal of an order is not contemplated 
by s. 46B. Under the section fresh orders have to be passed from time to time. 
See Emperor v. Purshottam Trikamdas.! Under the section, even the District 
Magistrate has no power to renew an order he has once made. He has to pass 
a fresh order at the end of each period of fifteen days. Under the proviso, 
assuming that the Provincial Government has power to make an order of 
detention, the Provincial Government has to make an order of its own. It cannot 
continue any previous order. All that the District Magistrate can do is to 
detain a detenu for a maximum period of two months. A further proviso 
provides that the order lapses immediately the emergency disappears. 

The Provincial Government derives power to authorise detention of a detenu 
beyond the period of two months only under s. 46B. There is nothing in the 
Act empowering the Government to pass orders for detention. All it can do 
is to empower the District Magistrate to detain a detenu beyond a period of 
two months, The Legislature seems to have forgotten to empower the Provin- 
cial Government to pass orders for detention. The power to make orders for 
detention resides in the District Magistrate alone. That is the plain meaning 
of the section. Even after the extension of the period, it is the District 
Magistrate who can pass orders, and each such order cannot continue beyond 
a period of fifteen days, so that every fifteen days the District Magistrate must 
apply his mind to the case. 

The Executive seem to be labouring under a misapprehension that they have 
got the powers they had under Ordinance III of 1944 or r. 129 of the Defence 
of India Rules. 

Even after the Provincial Government has authorised the District Magis- - 
trato to pass orders, all he can do is to pass an order for fifteen days only. 
Whenever a District Magistrate wants to exceed a period of fifteen days beyond 
two months, he must every time seek authority from the Provincial Government. 

The present order does not authorise the District Magistrate to pass a fur- 
ther order of detention. The Provincial Government itself passes an order 
of detention. It thus goes beyond the scope of s. 46B. 


8. G. Patwardhan, Government Pleader, for the Crown. The proviso to 
s. 46B contemplates an order by the Provincial Government. It means that 
when the total period of detention exceeds two months the extension of the 
period can only be by an order of the Provincial Government. The extension 
cannot be by any other order. ss 

The: proviso provides for two things. First, the period of detention cannot 
be for more than two months. Secondly, if the period exceeds-two months 
it can only be by an order of the Provincial Government. Normally the period 
of emergency is- supposed to last two months unless the period is extended. 
Under the second proviso the order comes to an end as soon as the emergency 
comes to an end. 

Ordinarily the District Magistrate has power to issue orders for detention 
each one extending to a fortnight, and for a total period of two months. If 
he wants to exceed that period, he has to go to the Provincial Government who 
can extend the period indefinitely. 


1 (1945) 48 Bom. L. R. 159. 
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Under s. 46B there are two authorities for making an order: the District 
Magistrate and the Provincial Government. First of all, there is a declara- 
tion of emergency. Then it is the District Magistrate alone who can make the 
first order for fifteen days under s. 46B. (3) (#). The Provincial Government 
can step in and say that the detenu be detained indefinitely. The Government can 
make the order at any time after the first order. It need not wait for two 
months before passing an order. It is the order of the Provincial Government 
that can justify the detention beyond two months. It should be noted that 
the wording in s. 46B (3) (ii) is not ‘‘with the consent” but ‘“by the order’’. 
The order must be a positive order of the Provincial Government. 

The scheme of the section is that the District Magistrate passes the first 
order of detention for fifteen days. The section does not necessitate the Dis- 
trict Magistrate to pass the second or any more orders for detention. After 
the first order the detention is withdrawn from the jurisdiction of the District 
Magistrate and passes on to the Provincial Government. The detenu is 
already under detention. The period of his detention is to be extended for 
more than two months. It can only be by an order of the Provincial Govern- 
ment. What the Government hes to do is to extend the period of detention. The 
fortnightly revision of detention is to be done by the District Magistrate. Hven 
without going through the four periods of detention each of a fortnight’s dura- 
tion it is open to the Provincial Government to say that the detenu be detained 
for an indefinite period. 

It is not at all necessary that the old order should remain in force. Here 
the last order is a continuation of the first order and therefore the first order 
is in life. It is not correct to say that the order of September 30 is extend 
It is only the period of detention that is extended. The order of the-Provin- 
cial Government merely says that the detention of the detenu shall continue; 
and this is what the section requires. The operative part of the order is the 
coutinuation of detention. 

Section 491 of the Criminal Procedure Code comes into operation only when 
& person is ‘‘illegally detained.’’ Can it be said that the detenu is illegally 
detained, when his detention is under an order passed by the Provincial 
Government ? 


Purshotiam Trikamdas, in reply. If the Provincial Government has itself 
the power to pass orders of detention under s. 46B, what is the significance of 
a report by the District Magistrate which is required by subs. (4) of the 
section. How can a District Magistrate make a report on an order passed by 
the Provincial Government, and what grounds can be give in support of it? 

Stone ©. J. This is an application by Navnitlal Hiralal Gandhi to this 
Court to exercise its power of habeas corpus under s. 491 of the Code of Crimi- 
nal Procedure. On December 2 last, we made an order, that the detenue, who 
is detained in the Central Prison, Ahmedabad, ahould be produced in this 
Court today, and he having been so produced, we have proceeded to examine 
his contention that he is illegally detained. 

The only ground urged for the validity of his detention is to be found in 
s. 46B of the Bombay District Police Act, 1890, which is a new section added 
to the old Act, by Bombay Act No. XVI of 1946, ‘‘The Bombay District 
Police (Amendment) Act, 1946.’’ It is necessary to examine the scope and 
meaning of this new section. It provides that the Provincial Government 
may, if satisfied that the public peace or tranquillity in a district or any 
part thereof is disturbed, or is likely to be dsturbed, in consequence of a 
conflict between different communities or sections thereof or gangs or factions, 
declare, by a proclamation in the Official Gazette, that an emergency exists, and 
then, so far as is material, in sub-s. (2) a. proclamation of emergency ceases to 
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operate at the expiry of one month, unless before the expiry of that period it 
has been renewed. Sub-section (3) provides that after a proclamation of emer- 
gency, the District Magistrate of the district, whenever it appears to him that 
the presence, movements or acts of any person in the district is or are causing 
or calculated to cause danger or alarm, or that a reasonable suspicion exists 
that designs calculated to disturb public peace or tranquillity are entertained 
by such person, may, amongst other powers, by an order in writing direct that 
he be detained for a period not exceeding fifteen days at a time, and then 
follow two provisos, the first of which is as follows: 

“ Provided that the total period of detention shall not without the order of the Provincial 
Government in any case exceed two months,” 

The second proviso is to the effect that any order made under the section 
shall cease to have effect on the proclamation of emergency ceasing to operate, 
and sub-s. (4) is in these terms: 

“ The Magistrate shall forthwith submit to the Provincial Government a copy of every order 
af detention made under sub-section (3) together with the grounds on which it is made.” 

With the previous history of this particular case we are not concerned, but 
an emergency having been previously proclaimed at Ahmedabad, Mr. P. N. 
Damry, Additional District Magistrate of that place, on November 11, 1946, 
.made an order under sub-s. (3) of s. 46B by which he stated that he was satis- 
fied: ‘‘that the presence, movements and acts of the person specified below are 
calculated to cause danger and alarm and as a reasonable suspicion exists that 
designs calculated to disturb public peace and tranquillity are entertained by 
him’’, and then he orders in exercise of his powers conferred by the sub-section 
th question that the detenue, now produced before us, be detained in Ahmeda- 
bad Central Prison for a period of 15 days from November 15, 1946. 

That order was in fact the fourth order which had been made by the District 
Magistrate in respect of this detenu, so that on its expiry on November 30, 
1946, the powers of the District Magistrate were exhausted by reason of the 
two monihs’ time limit contained in the first proviso, unless the 
Provincial Government by an order extended that time. On November 27, 
1946, Government made the following order: 

“ In exercise of the powers conferred by the first proviso to cl. (ti) of sub-s. (3) of-s. 46B of th’ 
Bombay District Police Act, 1890, the Government of Bombay is pleased to direct that the order 
of the District Magistrate, Ahmedabad, dated September 80, 1946, directing the detention of the 
person known as Chandulal Hiralal Gandhi shall continue in force until further orders.” ` 

I will pass over the obvious blunder of purporting to continue the order 
dated September 80, 1946, -which was in fact the first order mado by the 
District Magistrate and which was only valid for 15 days, and had long since 
expired, because, in my judgment, there is a question of general importance in 
this case upon which a judicial ruling should be given. 

Section 46B gives the power of detention and the responsibility for making 
orders to the District Magistrate, such powers being circumscribed by three 
safeguards, viz. that orders are only valid for fifteen days at a time, so that for 
each fifteen days’ period the District Magistrate has to re-apply his mind to 
the necessity of detaining the person in question, secondly, the detention comes 

- to an end when the emergency ceases, and, thirdly, the total period of deten- 
tion shall not exceed two months, this is however subject to the first proviso 
which is to be found in sabs. (3), and which I have already read. 

The Government Pleader would have us read this proviso, ie. as giving the 
ministerial function of Government as well as the District Magistrate 
authority to make detention orders, but no part of s. 46B gives the Provincial 
Government any such power. The responsibility for making detention orders 
is exclusively vested in the District Magistrate, and Government’s powers are 
limited to enlarging the maximum period of two months, in which the District 
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Magistrate can, in any particular case, make detention orders which are them- 
solves only valid for fifteen days each. 

This is not a technical question of construction, but one which goes to the 
intention of the legislature, which is, in my judgment, very apparent from the 
language which it has used. The case of a detenu has to be reconsidered 
every fifteen days by the District Magistrate in the light of the then existing 
circumstances, but his power to make orders in any particular case is limited 
to two months. Then comes in for the frst time the power of the Provincial 
Government to enlarge the time limit of two months so that the District Magis- 
trate may make further orders, during the extended period, but each of them is 
valid for a maximum of 15 days. 

What the order of November 27, 1946, ene to do is to extend an expir- 
ed detention order of the District Magistrate indefinitely ‘‘until further 
orders of Government’’. So that it is possible for the person detained to 
remain in detention indefinitely without the salutary safeguard of having his 
case re-considered every fifteen days. 

The document dated November 27, 1946, is not, and could not be a detention 
order, and as the District Magistrate has made no fresh order after his order 
of November 11, which expired on November 30, it follows that the detenu is 
now illegally detained, and is entitled to an order from this Court for his im- 
mediate discharge from detention. 

We order Naynitlal Hiralal Gandhi to be released forthwith. 

Loxur J. I agree. 

It is dificult to understand why Government by its order dated November 
27, 1946, wanted to continue the order of detention of the petitioner’s brother 
made by the District Magistrate on September 80, 1946. That order expired 
on October 15, 1946, and a wholly new order was passed by the District Magis- 
trate on October 14, 1946. Clause (is) of sub-s. (3) of s. 46B of the Bombay 
District Police Act, 1890, empowers the District Magistrate to direct the deten- 
tion for a period not exceeding fifteen days at a time, and he has no power to 
extend the previous order at the end of every fifteen days. He has to pass a 
new order every time and the new order comes to an end at the end of fifteen 
days. After the order of September’30, 1946, he passed three more orders and 
the last order which he passed was on November 11, 1946. 

When Government issued the order on November 27, 1946, it was this order 
of November 11, 1946, which was in force and that order could have been 
continued, As my Lord, the Chief Justice, has pointed out, it is not a ques- 
tion of continuation of that order, but a new order should have been passed 
by tho District Magistrate in continuation of the last order of November 11, 
1946, with the sanction of the Provincial Government as the total period of 
two months was about to expire. The order of the Government of Bombay as 
it stands is not warranted by the provisions of s. 48B of the Act. 

I, therefore, agree with the order proposed by my Lord, the Chief Justice. 


CRIMINAL REVISION, 


Before Str Leonard Stone, Kt., Chief Justice, and Mr. Justice Lokur. 
EMPEROR v. YAMANAPPA JOTEPPA GOSAVI.* 

Criminal Procedure Code (Act V of 1898), Sec, 403—Indian Penal Code (Act XLV of 1860), See. 412 
—Accused aoguitted of offence of recetcing or retaining stolen property—-Accused convicted 
of same offence in respect of greater number of articles including those mentioned in previous 
case—Whether proceedings barred. 


* Decided, January 16,1947. Criminal Ap- Ni prgpmccst enon) Sholapur, 
plication for Revision No. 807 of 1946, from appeal b by M. . Honavar, 


convictions and sentences passed by J. R. Seailons Judge, S 
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. The retaining of any article of stolen property, referred to in s. 412 of the Indian Penal 
Code, 1860, is a continuing offence. 

The accused were acquitted of an offence under s. 412 of the Indian Penal Code. Later 
they were charged and convicted under the same section in respect of a greater number of 
articles of stolen property including those which were mentioned in the previous case against 

_ them. On’ the question whether the accused were entitled to the benefit of s. 468 of the 
Criminal Procedure Code, 1888 :— 

Hold, that the retaining of stolen property was a continuing offence and therefore the 

aoquittal of the accused in the previous case did not bar the subsequent proceedings against 
- them in respect of the greater number of articles of stolen property. 

Tru accused were prosecuted for offences under s. 395, Indian Penal Code, 
or in the ulternative under s. 412 of the Code. After the close of the prosecu- 
tion case the accused applied to the Court to quash the charge under a. 412 on 
the ground that the trial was barred under s. 403 of the Criminal Procedure 
Code. They alleged that they were previously charged with and tried for the 
offence of retention of stolen property in Sessions Cases Nos, 104 of 1948 and 
149 of 1943 and the only evidence on which the prosecution in the second trial 
under s. 412 was based was the same and only evidence on which they were 
tried and acquitted in the previous cases. They further contended that the 
property in the previous cases and also in the present case was found in their 
possession at one time and was attached by making | one and the same 

panchanama. 

Pa The trial Judge rejected this application and convicted the accused under 
a, 412 of.the Indian Penal Code. The accused were acquitted of the charge 
under s. 895 of the Code. An appeal to the Sessions Judge was dismissed 
summarily. The accused applied in revision to the High Court. 


Y. N. Lokur and A. A. Mandgs, for the accused. 
8. G. Patwerdhan, Government Pleader, for the Crown. 


Sronn C. J. This is a revisional application, with regard to the conviction 
and sentence of three years’ rigorous imprisonment passed on the three accus- 
ed, under s. 412 of the Indian Penal Code, by Mr. J. R. Nazareth, the Assistant 
Sessions Judge of Belgaum, on Februdfy 25, 1946. There was an appeal by 
the accused to Mr. Honavar, tha learned Seasions Judge, which he dismissed 
on May 7, 1946. Accordingly, the matter comes before us in revision. 

The principal point taken by Mr. Lokur on behalf of the accused is a sub- 
mission made under a. 408 of the Criminal Procedure Code to the effect that 
the accused have been previously tried and acquitted in respect of the offence 
with which they are now charged. It must be said at once, that, this submis- 
sion is only advanced on behalf of accused Nos, 1 and 8; because, accused No. 2 
was not tried in Sessions Case No. 149 of 1948, which is the case craved in aid 
by accused Nos. 1 and 8. Section 403 of the Criminal Procedure Code 

rovides : 
j “(1) A person who has once been tried by a Court of competent jurisdiction for an offence 
and convicted or acquitted of such offence shall, while such conviction or acquittal remains in 
force, not be liable to be tried again for the same offence, nor on the same facts for any other 
offence for which a different charge from the one made against him might have been made under 
‘section 236, or for which he might have been convicted under section 287.” 

“Offence” is defined by s. 4, subs. (o), as meaning, any act or omission 
made punishable by any law tor the time being in force. 

In Sessions Case No. 149 accused Nos. 1 and 8, with one other person, were 

with dacoity on or about April 30 at "Munyal in the house of one 
Shiddeppa Muddeppa Vader, or, in the alternative: 
“ That you all on or about the sald date, dishonestly received or retained the stolen property 


to wit: articles 4 to 15 belonging to the complainant (that is to say Shiddeppe) knowing or 
having reason to believe that the possession of the same had been transferred by the commission 
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of dacoity and thereby committed an offence punishable under section 412 of the Indian Penal 
Code and within the cognizance of this Court.” 

In the case under review by us, the accused are charged with three separate 
dacoities, on or about the night of April 30, 1948, or, alternatively, with having 
dishonestly received or retained stolen property on the dates and places men- 
tioned against their respective names set out below, and by looking at the 
schedule, it will be found that against poth accused Nos. 1 and 3 there are a 
larger number of articles than they were charged with having received in Ses- 
sions Case No. 149. The suggestion is that the onus is on the prosecution to 
show ihat they did not receive all those articles at one and the same time, with 
the articles with which they are charged with having received in Sessions Case 
No. 149 of 1943, because, it is submitted, that unless this is done, they could 
and should have been tried in respect of all these articles in the previous case, 
and, therefore, are entitled to the benefit of s. 403 of the Criminal Procedure 
Code. 

A number of cases of other High Courts have been cited at the bar, but all 
these cases only deal with the act of receiving, and it is to be observed that the 
offence under s. 412 of the Indian Penal Code is this: 

“ Whoever dishonestly recetves or retains any stolen property, the possession whereof he 
knows or has reason to believe to have been transferred by the commission of daooity. . . . shall 
be punished with transportation for life.” 

We do not think it necessary to say anything with regard to the ‘‘receiving”’ 
of these articles, for it may well be that if all the articles in the case now under 
review were in fact receivéd at one and the same time, as the twelve articles 
mentioned in Sessions Case No. 149 of 1943, we should have felt constrained 
to follow the cases cited, which have been decided in other High Courts. But 
in our opinion the question rests on the meaning of the word ‘‘retains’’, for 
unlike the English statute which is sub-s. 33(1) of the Larceny Act, 1916, the 
offence is receiving or in the alternative retaining, whereas under the English 
Act the offence is only of receiving. 

To retain any article of stolen property ia a continuing offence, so that the 
acquittal in Sessions Case No. 149 of 1943 has not created any bar to the pre- 
sent proceedings in respect of a greater number of articles than is mentioned 
in the former. Accordingly in our opinion this submission fails. 

But Mr. Lokur has also raised the point that in the appellate Court the 
learned Judge took the view, that, 

“ Where a trial has been bya jury, the appeal shall He only on a matter of law as laid down 
by s. 418(1) of the Code of Criminal Procedure. The learned pleader for the appellants has, 
therefore, not argued the several points of misdirection or non-direction on the evidence.” 
The Government Pleader concedes, that this view of the law is erroneous in 
view of s. 428(2), which provides that 

“ Nothing herein contained shall authorise the Court to alter or reverse the verdict of a 
jury, unless it is of opinion that such verdict is erroneous owing to a misdirection by the Judge, 
or to a misunderstanding on the part of the jury of the law as laid down by him.” 

The case accordingly must go back to the Sessions Court for being re-heard 
on the question of non-direction and misdirection, and be there disposed of 
according to law. A 


CRIMINAL REVIEW. 
Before Sir Leonard Stone, Ki., Chief Justice, and Mr. Justice Lokur. 
EMPEROR v. JEHANGIR M. JASSAWALLA* 
Criminal Procedure Code (Act V of 1898), Secs. 250, 2614—Vesatious proceedings, whether High 


Court has inherent power to prohibii—Practice to be followed by Magistrates in dealing with 
proceedings which are vesatious—V ematious Htigenis. 
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The Criminal Procedure Code, 1898, provides no express power to curtail the ordinary 
rights of a citizen to initiate ortminal proceedings, however vexatious they may be. 

The High Court has no inherent power to make an order prohibiting a person from com- 
mencing any criminal proceedings on the ground that he is a vexatious litigant. 

Vexatious Actions Act, 1896, In re: Boaler, In ret, followed. 
Emperor v. Naxir Ahmed" and Rogers v. Shrinivas’, referred to. 

In dealing with proceedings and applications which are vexatious, the Magistrates must 
not be slow, in proper oases, to exercise the power given to them under s. 250 of the Criminal 
Procedure Code, 1898. 

Vaxatious litigation. Jehangir Jassawalla owned property at Juhu in 
Greater Bombay, over which he had put up shacks, one of which was let to 8. 
Vaney. Differences arose between the two, which led to a series of complaints 
not only between them two but extended to their family members, relations and 
servants. Jassawalla filed four criminal proceedings against Vaney; and 
the latter retaliated by lodging nineteen prosecutions against Jassawalla and his 
family members. One of these complaints reaching the High Court, Stone 
C. J. and Dixit J. ordered as follows on July 8, 1946 :— 

Stone C. J. The Court calls for the record of all the cases commenced by 
Mr. Jehangir M. Jassawalla of Bombay, Parsi inhabitant residing at Theoso- 
phical Colony, Juhu, and also of Mr. S. N. Vaney of Bombay, Hindu in-. 
habitant, residing at Shack No. 13, Jassawalla Wadi, Juhu, since September 1, 
1944, in the Magistrates’ Court in Bombay and in Greater Bombay. Notice 
is to be served on each of the above-named to show cause why an order should 
not be made against them as vaxtatious litigants, prohibiting them from com- 
mencing any proceedings in any Magisterial Court for two years. 

In compliance with the above order papers in thirty cases were submitted 
to the High Court. 


8. G. Patwardhan, Government Pleader, for the Crown. 
K. J. Khandalawala, with Mulla & Mulla, for Jassawalla. 
S. H. Vaney in person. 


Stone C. J. At the time of hearing criminal revision application No. 869 
of 1946 brought to this Court by Mr. Jassawalla against Mr. Vaney, it was 
brought to this Court’s attention that these two persons were engaged in a 
bitter dispute with regard to some property at Juhu, and as a result were in- 
dulging in a multplicity of criminal proceedings in the Magistrates’ Courts of 
this City, involving not only each other but also in some of the cases the re- 
latives aud servants of each other respectively. These mutual recriminations 
usually take the course of criminal proceedings of defamation under s. 500 of 
the Indian Penal Code, and some of these cases to which this Court’s attention 
was drawn appeared very frivolous and vexatious, and we enquired gonerally - 
from the Magistrates about the number of the criminal complaints of this type, 
which had been filed at the instance of these two persons. In the result on 
July 8, 1946, in rejecting the revisional application to which I have referred, 
we ordered that the record and proceedings of all the cases commenced by 
Mr. Jassawalla and by Mr. Vaney since September 1, 1944, in the Presidency 
Magistrates’ Courts in Bombay and Greater Bombay be called for, and we also 
directed notices to be served upon both of them to show cause why an order 
should not be made against them as vexatious litigants, prohibiting them from 
commencing any proceedings in any Magistrate’s Court for two years. 

The information and documents received from the Magistrates’ Courts are 
now before us, and they show that Mr. Jassawalla has commenced four proceed- 
ings against Mr. Vaney, all of which ended in acquittals, and Mr. Shroff, a 
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friend of Mr. Jassawalla, has also commenced proceedings against Mr. Vaney 
which ended in MÊ. Vaney being fined Ra. 250. On the other hand, Mr. Vaney 
has commenced or recommenced eighteen criminal complaints against Mr. 
Jassawalla, his relatives, friends and servants and has instigated a further 
proceeding by his servant against a servant of Mr. Jassawalla. Of these 
nineteen proceedings, seven are still pending, and all the rest have heen unsuc- 
cessful. In addition to that Mr. Vaney also commenced criminal proceedings 
under s. 405 of the Indian Penal Code against the Meridian Watch Co., and 
another, in which the accused were acquitted but Mr. Vaney was fined for his 
contempt of Court. This case Mr. Vaney brought in revision to this Court, 
but it was dismissed. It is clear that not only has a great waste of time of the 
Magistrates’ Courts taken place, but also the processes of those Courts have 
been abused. 

The learned Government Pleader appears to support the rule, and the short 
point for our decision is whether this Court has the power to make an order ` 
prohibiting a person, in such circumstances, from commencing any further 
proceedings on the ground that he is a vexatious litigant, for, in my opinion, 
in Mr. Vaney’s case there is no doubt that he is a vexatious litigant. The 
. Government Pleader relies upon s. 561A of the Code of Criminal Procedure, 
which was introduced as a new section by 1923 Amendment Act. That sec- 
tion is in these terms: ` 

“ Nothing in this Code shall be deemed to Hmit or affect the inherent power of the High Court 


abuse af the process of any Court or otherwise to secure the ends of justice.” 

But it has been laid down by the highest authority, and also by a full bench 
of this Court (see Emperor v. Nasir Ahmed! and Rogers v. Shrimvas?) that 
this section does not give this Court any new power which it did not possess 
before. It only provides that those inherent powers which the Court possesses 
shall be preserved, and its object is to remove any doubt that the Court’s 
powers ure not exclusively circumscribed by the Code itself. The Code pro- 
vides no express power to curtail the ordinary rights of a citizen to initiate 
criminal proceedings, however vexatious they may be. So the question is 
whether this Court inherently has such a power. 

The great Code of Criminal Procedure owes its origin to the genius of Lord 
Macaulay who prepared it in 1837, but it did not reach the statute book till it 
became Act XXV of 1861 and came into force on January 1, 1862, which is the 
same year as the High Courts Act, under which and the Letters Patent of 1865, 
this Court derives its jurisdiction and inherited powers of ita prodecessors. . 
But had the High Courts set up in 1862, either. by inheritance or by inherent 
right, the power to make such an order as is now contemplated? In my opinion, 
they had no such power. The Court has the power to make an order to prevent 
frivolous and vexatious applications in proceedings pending before it, and thus 
prevent an abuse of its processes in order that justice may be secured. See In 

.re Shamdasant (No. 2)° which is a full bench decision of this Court. But that 
is a different matter altogether. 

His Majesty’s Courts in England have no power to restrain generally a 
vexatious litigant, except in so far as that power has been conferred in civil 
matters by statute, first by the Vexations Actions Acts, 1869 and 1896, and now 
under s. 61(1) of the Supreme Court of Judicature (Consolidation) Act, 1925. 
In considering whether the 1896 Ast applied to criminal proceedings, the Court 
of Appeal in England by a majority decision held that it did not, and that there 
was no power to make an order of restrain in criminal matters. See Veratious 
Actions Act, 1896 In re: Boaler, In re,* in which case Lord Justice Kennedy 


1 944) 47 Bom. L. R. 248, P.C. 3 980) 82 Bom. L. R. 1128, F. B. 
2 (19840) 42 Bom. L. R. 478. 4 915] 1 K. B. 21. 


806 tHe solinay Law REPoR ER, [vorn kxtbx, 


said (p. 33): 

‘* Is it reasonable to suppose that the Legislature, when by this Act [i.c. Vexmstious Actions | 
Act, 1896,] it gave the High Court power by order to prevent a person who hed habitually and 
persistently instituted civil proceedings in the High Court or any inferlor Court without any 
reasonable ground from instituting legal proceedings in the High Court or any other Court, intend- 
ed that such a vexatious litigant, man or woman, should not if robbed br assaulted be entitled to, 
give the criminal wrong-doer in charge, or to apply to a magistrate for a summons, without first 
going to a judge in chambers in London, or to a Divisional Court, and satisfying the judge or 
the Court that his proceeding is not an abuse of the process of the Court. But for the divergence 
of opinion in the present case, both in the Divisional Court and in this Court, I should have . 
humbly ventured to think that the refusal of the institution of proceedings to obtain redress for a 
criminal wrong, however vexatiously litigious the applicant for that redress may have been, 
unless he first instituted an inquiry into the merits of his claim by civil proceedings in the High 
Court in London to get leave to institute the criminal proceedings—and this follows from the 
contentions of the learned Solicitor General—was in itself suficient to show that the construction 
which the appellant seeks to put upon * legal proceedings’ in this statute was untenable. And 
< in this connection it is not an unimportant consideration that in the case of indictable offences 
our law in the preliminary stage before the magistrate, or, if the matter goes before the grand 
jury, in their inquiry, has already given ample safeguards against the further prosecution of 
anything like a frivolous charge.” ; i 

I respectfully agree. In my opinion, the rule in the case before us cannot be . 
made absolute, and must be discharged. But this does not mean that there is 
no remedy, and I desire gpecifically to draw the attention of the magistracy to 
the powerful weapon which they do possess in dealing with proceedings and 
applications of the nature to which our attention has been drawn. By s. 250 of 
the Code of Criminal Procedure, it is provided : 

“(1) Tf in any case instituted upon complaint or upon information gtven to a police-officer 
or to a Magistrate, one or more persons is or are accused before a Magistrate, of any offence 
triable by a Magistrate, and the Magistrate by whom the case is heard discharges or acqutts all 
or any of the accused, and is of opinion that the accusation against them or any of them was 
false and either frivolous or vexatious, the Magistrate may, by his order of discharge or acquittal, 
if the person upon whose complaint or information the accusation was made is present, call upon 
him forthwith to show cause why he should not pay compensation to such accused or to each 
or any of such accused when there are more then one, or, if such person is not present, direct 
the issue of a summons to him to appear and show cause as aforesaid.” 

By subs. (2): 

“The Magistrate shall record any cause which such complainant or informant may show 
and if he is satisfled that the accusation was falee and either frivolous or vexatious may, for 
reasons to be recorded, direct that compensation to such amount and not exceeding one hundred 
rupees or, if the Magistrate fs a Magistrate of the third class, not exceeding fifty rupees, as he 
_ may determine, be paid by such complainant or informant to the accused or to each of any 
of them.” 

And then by sub-2. (24): 

“The Magistrate may, by the order directing payment of the compensation under sub- 
section (3), further order that, in default of payment, the person ordered to pay such compensation 
shall suffer simple imprisonment for a period not exceeding thirty days.” 

Magistrates should not be slow, in proper cases, to exercise this power and 
thus stop, not only the abuse of their own processes, but also the harasement 
of innocent people by vexatiously minded complainants. 

A copy of our judgment in this matter is to be sent to the Chief Presidency 
Magistrate and he is to draw the attention of all Magistrates thereto. 


Loxur J. I agree. 
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FULL BENCH—CRIMINAL REVISION. 


Before Str Leonard Stone, Kt, Chief Justice, Mr. Justice Mackin, Mr. Justice Sen, Mr. Justice 
Chagla and Mr. Justice Lokur. 
In re YAKUBJI KARIMJTI.® 
Bombay District Police Act (Bom. IV of 1890), Sec. £4B—State of emergency—Order of detention — 

Period of detention extended by Provincial Government—Form of order—Dtscretion of District 

Magistrate to detain during extended period. 

Under the first proviso to sub-s. (3) to s. 40B of the Bombay District Police Act, 1890, 
the Government can only make an order enabling the District Magistrate to extend the period 
of detention of a detenue beyond the period of two months if he so thought fit. An order 
passed by Government in a mandatory form saying that the total period of detention “shall 
exceed two months” is beyond the scope of the section. 

Tma detenu Munnankhan, who had a cycle shop in the city of Ahmedabad, 
was first taken into custody on July 4, 1946, and ordered to be kept in deten- 
tion for a period of fifteen days by the District Magistrate of Ahmedabad, under 
r. 129 of the Defence of India Rules, 1939. -The periods were extended by the 
Distriet Magistrate from time to time. On August 29, 1946, before the expiry 
of the last period, the Government of Bombay issued an order under a. 8 of the 
Restriction and Detention Ordinance (IO of 1944) directing :— 

“ That the said Munnankhan shall be detained in the Ahmedabad Central Prison until any 
other place for his detention is specified by a competent authority under sub-a. (4) of the said s. 3.” 

On September 30, 1946, a series of events took place. The emergency statutes 
inclusive of the Restriction and Detention Ordinance, 1944, came to an end. 
The Government of Bombay amended the Bombay District Police Act, 1890, by 
adding to it s. 46B by enacting Bombay Act XVI of 1946. The Government 
declared a state of emergency in the city of Ahmedabad. The District Magis- 
trate of Ahmedabad issued the following order under a, 46B(3) :— 

“Whereas the Government of Bombay have declared by a proclamation that an emergency 
exists in Ahmedabad city under section 46B of the Bombay District Police Act, 1890; 

And whereas I, S. G. Barve, LC.S., District Magistrate, Ahmedabad, am satisfied that the 
presence, movements, and acts of the person specified below are calculated to cause danger and 
alarm and as a reasonable suspicion exists that designs calculated to disturb public peace and 
tranquillity are entertained by him. 

Now therefore in exercise of the powers conferred by section 46B (3) of the Bombey District 
Police Act, 1800, (as amended by Bombay Act XVI of 1946), I hereby direct that the said person 
shall be detained in the Ahmedabad Central prison for a period of fifteen days from 1-10-1946. 

Name of the person. 
“ Munnankhan aHas Munnirkhan Sabderkhan.” 

The above order was renewed for a period of fifteen days by the District 
Magistrate on October 14, 1946; and for further periods of fifteen days each 
by the Additional District Magistrate of Ahmedabad, on October 29, 1946, and 
November 11, 1946. 

The period of two months was to expire on December 1, 1946. On November 
27, 1946, the Government of Bombay issued an order as follows :— 

“ In exercise of the powers conferred by the first proviso to clause (#) of sub-section (3) 
of section 46B of the Bombay District Police Act, 1890 (Bom. IV of 1890) the Government of 
Bombay is pleased to direct that the order of the District Megistrate, Ahmedabad, dated the 
80th September, 1946, directing the detention of the person known as Munnankhan aHas 
Munirkhan Sabdaikhan, shall continue in force until further orders.” 

On December 6, 1946, an order worded in terms of the above order was 
declared invalid in In re Navnitlal Hiralal Gandhi (49 Bom. L. R. 386). On 
December 7, 1946, the Government of Bombay issued an order directing that 
the total period of detention of Munnankhan ghall exceed two months. There- 
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upon, on December 9, 1946, the District Magistrate of Ahmedabad issued the 
following order :— 

“ Order under section 48B(3) af the Bombay District Police Act, ‘1890. 

Worerrxas the Government of Bombay have declared by proclamation that an emergency 
exists In Ahmedabad city under section 46B of the Bombay District Police Act, 1890; - 

AND WHEREAS I am satisfied that the presence, movements and acts of the person specified 
below are calculated to cause danger and alarm, and as a reasonable suspicion existe-that designs 
calculated to disturb public peace and tranquillity are entertatned by him ; 

AND WHEREAS the Government af Bombay have by order No. 8. D. 620 dated 7-12-1046 
ordered that the total period of detention in the said person’s case shall exceed two months ; 

Now, THFREFORĘ, in exercise of the powers conferred by seclion 46B (8) of the Bombay 
District Police Act, 1890 (as amended by Act XVI of 1946), L hereby direct that the sald person 
shall be detained in the Ahmedabad Central Prison for a further period of Arteen dye from 
ae Name of the person. 

“ Munnankhan alias Munirkhen Sabderkhan.” 
On December 12, 1946, the Additional District Magistrate of Ahmedabad 
a fresh order in terms of the above order extending the period of detention 
“for a period of fifteen days from December 24, 1946.” 
Meenwhile, on December 23, 1948, the detenu’s friend Yakubji applied to 
the High Court for a writ of habeas corpus under s. 491 of the Criminal Proce- 
dure Code, 1898. 


B. G. Thakor, for the petitioners in Nos. 4, 5 and 6 of 1947. 

M. H. Ohhatrapati, for the petitioners in Nos. 7 and 8 of 1947. 

A. A. Peerbhoy, with B. A. Dalal, for the petitioner m No. 81 of 1947. 

C. K. Daphtary, Advocate General, with S. G. Patwardhan, Government 
Pleader, for the Crown. 


B. G@. Thakor, for the applicant. The detenu is ‘‘a person illegally or 
improperly detained in public custody’’ within the meaning of a 491 (1) (b) 
of the Criminal Procedure Code; 1898. He has bean in custody ever sinee July 
4, 1948. How then can it be said that on September 30, 1946, his ‘‘presencs, 
movements and acts’’ were ‘‘caleulated to cause danger and alarm’’. How also 
can it be said that he was entertaining ‘‘designs calculated to disturb public 
peace and tranquillity’’. The detenu is detained under s. 46B (8) of the Bom- 
bay District Police Act, 1890. The sub-section provides two alternative grounds 
on which a detenu can be detained and connects them by a conjunctive ‘‘or’’, 
viz. ‘‘the presence, movements and acts of any person in the district is or are 
causing or calculated to cause danger or alarm’’, or ‘‘a reasonable suspicion 
exists ihat designs calculated to disturb public peace or tranquillity are enter- 
tained by such person”. But in the order of detention both the above condi- 
tions are coupled together by the conjunctive ‘‘and’’. Thus, while the section 
requires one or the other condition to exist, the order alleges both the conditions 
to subsist at the same time. This indicates that the District Magistrate has 
mechanically copied out the words of the section and has not applied his mind 
to the facts and circumstances as regards the detenu. How can it be said of a 
person who is already confined in a prison for nearly three months that his 
‘presence, movements or acts’’ are ‘‘causing or calculated to cause danger or 
alarm’’. A person is not to be detained for what he has done in the past before 
the declaration of emergency. The first detention of the detenu was under the 
Defence of India Act, 1939. Neither the Act nor the rules deal with riots. Yet 
the occasion on which the detention was ordered was the outbreak of the riots 
in Ahmedabad m July 1946. The detenu was not detained for anything con- 
nected with the riots. 

The order against the detenu under s. 46B of the Bombay District Police Act 
came to be passed on the very day on which s. 46B was first published in the 
official Gazette and on which the Government of Bombay issued a proclamation 
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of emergency. On that day orders for detention under the section were passed 
against numerous persons. It is difficult therefore to say that the District 
“Magistrate applied his mind severally to the case against each of the persons 
detained. It appears that at least as regards persons who were already under 
detention, the Magistrate seems to have detained all of them, as desired by the 
police. 

The scheme of s. 46B is to give power to a single senior officer like the Magis- 
trate of the district with powers to detain a person. That power cannot be exer- 
cised by an officer of lesser experience than that of a District Magistrate. In 
the presant case some of the orders are passed by an Additional District Magis- 
trate who is certainly not the Magistrate of the district. On this ground also 
the order of detention is bad. The power is given to a Magistrate of the district 
as persona designata. 

On December 6, 1946, the High Conrt held in In re Novnillal Hiralal 
GQandhs (49 Bom. L. R. 386) that the order of detention, exceeding a 
period of two months, could not be passed by the Government of 
Bombay, and that all that the Government could do was to authorise 
the Magistrate of the district if he so thought fit, to extend the time, 
that under the proviso to s. 46B it must be left to the District Magistrate to pass 
fresh orders of detention each operating for a period of fifteen days. That, on 
December 7, 1946, the Government, acting under the proviso, issued an order 
that the period of detention of the detenus who were mentioned by name, and it 
seems several of them were mentioned, shall exceed two months. In doing so it 
seems that the Government have again ordered their subordinates to detain 
persons for more than two months. It has completely fettered the discretion of 
the Magistrate of the district. After this order it could not be said that the 
District Magistrate is acting on his sole responsibility. This order leaves no 
discretion to the District Magistrate to act.as he chose, but directs him to issue 
orders of detention exceeding two months. Under the section the discretion is 
to be of the District Magistrate to pass orders of detention and the Government 
is not given power to detain as in the other previous Ordinances like Ordinance 
IIT of 1944. The order passed by the Government is not at all a valid order 
passed under the proviso. The learned District Magistrate says that he has 
passed the order of detention dated December 9, 1946, because the Government 
have so ordered by Order No. SD 620 dated December 7, 1946, on December 7, 
1946. The learned Additional District Magistrate also has passed the order 
because the Government of Bombay by their Order No. 620 dated December 7, 
1946, have ordered that the total period of detention in the case of the said 
person shall exceed two months. 

The discretion of the District Magistrate in passing these orders of detention 
is clearly fettered. The discretion is certainly not his. This is not a mere 
matter of words, but of the substance. This circumstance also vitiates the order 
of the District Magistrate. Even if there is a reasonable possibility that the 
District Magistrate in passing the order was influenced by the order of the Gov- 
ernment, the detenu is entitled to be set at liberty. The wording of the orders 
passed clearly shows that the learned District Magistrate and the Additional 
District Magistrate say that whereas Government have ordered by Order No. 
SD 620 dated December 7, 1946, that the total period of detention shall exceed 
two months, therefore it is that he exercises the power under s. 46B (3) to 
detain the persons. The order also undoubtedly takes away completely the dis- 
cretion of the Magistrate to pass any alternative order other than that of deten- 
tion and to that extent is clearly bad. That is not a mere technicality but a 
matter of substance, as the only safeguard contemplated by the Legislature and 
vested by them in a senior officer like the Magistrae of the district is fettered 
by an order of the Government, 
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. Again, the last order passed by the District Magistrate has spent itself by 
efflux of time; and today there is no order of detention of the detenu. On this 
ground also the detention of the detenu is bad. The detenu is entitled. to an 
order of release today because there is no order against him and in habeas 
corpus petitions it is the detention on the date of hearing that is to be considered. 
lt may be that the Government may not have passed the order against the detenu 
because after the admission of the petition the detenus are in the custody of the 
Court. See Halsbury’s Law of England, Hailsham edn, Vol IX, p. 736, 
sec. 1256. 

The order passed against the detenu is bad ez faote and can be questioned 
in a Court of law. 

Section 46B (3) is very clumsily worded. It speaks of three things. First, 
it must appear to the District Magistrate that the presence, etc. This unmistak- 
ably refers to the state of mind of the Magistrate. Secondly, a reasonable sus- 
picion exists, ete. It does not say that it must exist in the mind of the District 
Magistrate. It means that the suspicion must exist as a fact which means that 
reasonable suspicion must have factual data. Thirdly, the sub-section refers to 
the state of mind of the detenu when it speaks of ‘‘designs calculated to disturb 
public peace and tranquillity’’. A further question arises whether the sub-sec- 
tion makes a distinction between ‘‘it appears’’ and ‘‘reasonable suspicion exista’’. 
The Court can go into the question whether it rightly appears to the District 
Magistrate. The discretion is statutory as the suspicion is to be a reasonable 
suspicion of fact and the Court is entitled to go into the propriety of the dis- 
cretion. Refers to Emperor v. Keshav Gokhale’ and Emperor v. Sibnath 
Banerj1.? ; . 

If the series of orders passed against the detenu is looked into it will be seen 
that each of the orders mechanically reproduces the words of the statute; that 
existed at the time. There seams to be no effort on the part of the District i 
trate to apply his mind to each individual case. Looking at all the orders they 
all of them seem to copy the words of the section which applied from time to , 
time. The impugned order alleges two conditions simultaneously. It is difficult 
to think of any person so dangerous as to satisfy the two conditions at the same 
time. 

The detenu has put in affidavits in this Court to show that in the opinion of 
käs neighbours he is a respectable person. The Government have not put in 
counter-affidavits. In this state of things it cannot be said that a reasonablo 
suspicion exists about him. It is open to this Court to go into the question whe- 
ther the District Magistrate was right in his opinion. The affidavits distinctly 
state that the state of mind of the detenu is such that no reasonable person can 
entertain a belief that designs calculated to disturb public peace and tranquillity 
exist in the mind of the detenu. That clearly means an alternative of mala 
fides and where the bona fides of the order is impugned, the Court must go into 
the allegation and the District Magistrate must satisfy the Court of the existence 
of the same. 

‘When a person alleges that there is mala fides on the part of the authorities 
and the Court grants a rule, the burden of proof shifts to the other side that 
there was bona fides. See also r. 63 of the Appellate Side Rules, 1936, at p. 18. 

The sections added to the Bombay District Police Act by Bombay Act XVI 
of 1946 are copied from the City of Bombay Police Act, 1902. Also s. 46C 
does not give the authorities any absolute privilege as was given by Ordinance 
TT of 1944 being the Detention and Restriction Ordinance. Section 46C only 
gives a very limited protection if any information is demanded by the detenu 
or the Court which would lead to the identity of the person or property. There- 
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fore by the very clearest implication -all other information can be asked for by 
the Court or the detenu and the authored: are Bonna to furnish the same to the 
Court. 


0. K. Daphtary, Advocate General, with S. G. Patwardhan, Government 
Pleader, for the Crown. The first order passed by the District Magistrate on 
December 9, 1946, contains a recital of the order passed by the Government of 
Bombay on "December 7, 1946. The question is whether that recital is genuine 
or non-genuine. Taking that the recital is genuine, there is an order of Govern- 
ment; following thereupon is the order of detention by the District, Magistrate. 
The last order passed against the detenu does not refer to the order of Govern- 
ment. The question’ then arises, to what extent is the discretion of the District 
Magistrate vitiated by the order of Government? The first order recites that 
order of Government, which is followed by another recital that the Magistrate 
is satisfied, ete. The order of Government does not specify the time or period 
during which the detention is to last. The order of Government is no more 
than an unhappy reversal of the negative in the proviso into a positive state- 
ment. The proviso says: ‘‘the total period of detention shall not without the 
order of the Provincial Government in any case exceed two months:’’ whereas 
the order af Government says: ‘‘the period of detention of such person shall 
exceed two months.’’ The proviso only enables the District Magistrate to extend 
the order of detention to as long as he likes. It is no more than an authority to 
a District Magistrate to extend the period of detention to more than two 
months. It says you are authorised and empowered to make order of detention 
beyond a period of two months. There is no obligation on the District Magis- 
trate to continue the order at all. The order of Government is apparently 
framed in a mandatory manner, but it does not compel the District Magistrate 
to detain a person if he does not think it necessary. If a District Magistrate is 
of opinion that a person has to be detained beyond a period of two months, ne 
_ looks to Government for authority to do so. Under the Act, the District Magis- 
trate is under an obligation to sand to Government the grounds of detention in 
each case of the detenu. The quality of detention is that the detenu can be 
detained beyond two months. The order of Government only says that the 
{otal period of detention shall be more than two months. It only looks to the 
time factor of the detention. f 

The question is whether by reason of the recital of the Government order by 
the District Magistrate one can give a go-bye to the other recital which says 
that the Magistrate is satisfied, ete. ; all that is requisite for a valid order is that 
the Magistrate should be satisfied. The present detenu was properly detained for 
a period of two months. The Magistrate had thus made his choice much earlier 
that the detenu should be detained. When the period of two months was about 
to expire he sought the authority of the Government of Bombay that the period 
should be extended. The Government having permitted the extension the 
Magistrate carried out his opinion by passing further orders under the authority 
granted to him. If the leopard did not change his spots in a night then the 
District Magistrate was bound to act as he did. 

The order does not say, detain the detenu, all it says is that the period of 
detention is extended, and that the District Magistrate is given an extended 
jurisdiction to detain him for more than twq months. The order only enlarges 
the period of detention. The genesis of the order is obvious. The effect of it 
was to authorise the District Magistrate to act if he found it necessary to do so. 
What the effect of the order would be would depend on the mental capacity of 
the District Magistrate. 

The order of the District Magistrate dee: recite that he is satisfied, etc. If the 
District Magistrate had construed the order of Government as mandatory, he 
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would simply have said: ‘‘ Whereas I am ordered by Government, ete.”? - Tho. 
Magistrate was bound to recite the order of Government as he was going to 
exceed the period of two months. I would ask that not only the first recital but 
also the second recital should be discounted. The word ‘‘shall’’ in the order 
means ‘‘may’’, There are many cases which give that interpretation. The 
_order is intended to be and meant to be read as permissive. It should be taken 
to be no more than an order under the proviso. 
_ Each order under the section is a new order and not a continuation of the 
preceding order. Every time an order is passed the District Magistrate has 
got to apply his mind to the facts and to satisfy himself whether on those facts 
he feels himself satisfied as to the necessity of passing the order. He has also 
to report to the Government the fact of the detention and also the grounds 
which justify the detention. At every stage the Magistrate has to exercise his 
discretion and to see whether there are proper grounds for detention. 


B. G. Thakor was not called upon to reply. 


Stronz C. J. We have before us six petitions, under s. 491 of the Criminal 
Procedure Code, presented on behalf of six persons, who are under detention at 
the Ahmedabad Central Jail, alleging that the detenus are unlawfully: detain- 
ed, and praying for an order of this Court for their discharge. It is not sug- 
gested that the detained persons have committed any offence or that there is any 
question of their standing their trial, but the justification for the detentions, 
urged on behalf of Government, is, that in each case, an order has been made by 
the District Magistrate of Ahmedabad, pursuant to the power given in that 
behalf by g. 46B of the Bombay District Police Act, 1890. This section 
as also sa. 46A, 46C and 46D are new, havmg been introduced by the 
Bombay District Police (Amendment) Act, 1946, which came into opera- 
tion on September 30, 1946. Section 46B gives to a District Magistrate certain 
formidable powers, exercisable within his District after the Provincial Govern- 
ment have declated a proclamation of emergency in any part of the District, on 
being satisfied, that the public peace or tranquility in the district or in any part 
thereof is disturbed, or is likely to be disturbed, in consequence of a conflict 
between different communities or sections thereof or gangs or factions. Such 
a proclamation is valid for one month unless revoked, but may be renewed before 
its expiry. A proclamation of emergency was declared on September 30, 1946, 
im respect of the City of Ahmedabad, and has been renewed from time to time. 
The powers conferred on the District Magistrate are contained in sub-s. 46B, 
(3), which is as follows :— 

“ After the Provincial Government has under sub-section (1) issued a proclamation of emer- 
gency, the Magistrate of the district, whenever it appears to him that the presence, movements or 
acts of any person in the district is or are causing or calculated to cause danger or alarm, or 
that a reasonable suspicion exists that designs calculated to disturb public peace or tranquillity 
are entertained by such person, may— 

(í) by an order, in writing duly’ berved on him or beat of drum or otherwise, as he thinks 

fit, direct such person : 

(a) soto onaduct. himself as tha Magletrate all does becsmery, inorder to prevent 
the disturbance of the peace or 

(6) to remove himself outside the Province or to such place within the Province and 
by such route, and within such time, as the Magistrate shall prescribe ; or 

x, by an order in writing diret that he be detained fora period not exceeding fifteen days 
age, ata time” 

This sub-section is followed by two provisos the importance of which is very 
great. The first proviso is in these terms : 

“Provided that the total period of detention shail not without the arder of the Provincial 
Government in any case exceed two mon 
And the second proviso is:— l 
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proclamation of emergency ceasing to operate.” 

By, sub=. (9 a Magistrate, who has made such orders, shall forthwith submit 
to the Provincial Government a copy of every order of detention made under 
sub- (3) together mith the grounds on which it is made. Sub-section_(5) pro- 
aa for the manner of detention of the person against whom an order has been 
made, : 

The facts, as appearing from the affirmed petitions and the affidavits filed in 
their support, and from the orders which have been made, show that in each 
cage the person detained has been detained in prison from a date anterior to 
September 30, 1946, that-is to say before the new sections became operative and 
before the proclamation of emergency was declared under it. In the case of 
five of the detenus, they were detained formerly under Ordinance IO of 1944 
which ceased to have operative effect on September 30, 1946, and in the sixth 
case, that is to say, Application No. 31 of 1946, the case of Mahomedbhai Nabi- 
bhai, he was arrested on September 18, 1946, in a general round-up, but having 
been lawfully arrested he was not brought up before a Magistrate according to 
. law. In each case, therefore, the limit of two months came to an end on Novem- 
ber 30, 1946, and presumably, in order to deal with that situation, Government 
passed tin the case of each of these six detenus the following order dated 
November 27, 1946 :— 

“In exercise of the power conferred by the first proviso to clause (t) of sub-section (3) of 
section 44B of the Bombay District Police Act 1890 (Bombay Act IV of 1890), the Government 
of Bombay is pleased to direct that the order of the District Magistrate, Ahmedabad, dated the 
80th September, 1946, directing the detention of the person known as (and then is filled up the 
name of the particular detenu) shall continue in force until further orders. By order af the 
Governor of Bombay.” 

And then follows the signature of the Assistant Secretary of the Government 
of Bombay, Home Department (Political). 

That form of order was challenged in the Court of Criminal Appeal of this 
High Court on December 6, 1946,* on the ground that it is the District Magis- 
trate in whom the Legislature has vested the discretion and the responsibility 
to make these detention orders, and not Government. In the judgment delivered 
on that occasion, I said (p. 890) : f . 

“The Government Pleader would have us read this proviso (that is to say the first proviso 
limiting the period to two months without an extension order of Government) as giving 
the ministerial function of Government as well as the District Magistrate authority to make 
detention orders, but no part of s. 46B gives the Provincial Government any such power. The 
responsibility for making detention orders isexolustvely vested in the District Magistrate, an? 
Government's powers are limited to enlarging the maxtmum perlod af two months, in which the 
District Magistrate can, in any particular case, make detention orders which are themselves only 
valid for fifteen days.” 

After that judgment, all the detenus, on whom an order in November 27, 
1946, form had been made, were unlawfully detained. It seems that their num- 
ber was 84, because by an order No. 8. D. 620, dated December 7, 1946, made by 
the order of the Governor of Bombay and signed by the Assistant Secretary, 
Home Department (Political), it was ordered: 

“In exercise of the powers conferred by the first proviso to clause (#) of sub-section (8) of 
section 46B of the Bombay District Police Act, 1890 (Bombay Act IV of 1890), the Government 
of Bombay is pleased to order that the total period of detention in the case of persons specified 
in the Schedule hereto annexed shall exceed two months.” 

84 names are contained in the schedule, including the six persons, whose cases 
are before us. | ; 

Various points have been taken before us by counsel who represents the 
detenus, but the point which has heen argued as a preliminary one, and the 
only question upon which we give any decision in these cases is, that the order 
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of Government of December 7 has placed on the discretion, which the Legisla- 
iure has entrusted to the District Magistrate, an embargo, 80 that he is no 
longer completely free to exercise it. Put in another way, it is said, that the 
discretion of the District Magistrate is now in fetters. This argument is ad- 
vanced on the wording of the order of December 7, because, as is pointed out, that 
order is in mandatory form, and orders that the total period of 
detention of each of the detenus mentioned in the schedule shall excecd 
two months. So that, quite apart from the question of the District Magis- 
‘trate ordoring the release of the detenus whose names are mentioned in the 
schedule, the power which is given to him under sub-s. (3) to make an alter- 
native form of order, viz. that the detenu so conducts himself so as to preveat 
a disturbance or that he removes himself outside the Province has been taken 
away from the District Magistrate, if he obeys the order of Government, 
whoge servant he is. In my opinion that submission is well founded. Powers 
which interfere with the Hberty of the subject must be precisely exercised, and 
if they are exceeded, it is the duty of this Court, now, as it ever has “bean, to 
safeguard the liberty of the subject and to see in each case that a person de- 
tained by an order of this nature is- detained under a valid order. In my 
option, the ordér of Government of December 7 has interfered with the Dis- 
trict Magistrate’s discretion, and has taken away from him the complete im- 
partiality which he previously had in considering which, if any, of the three 
alternatives under s. 46B he should exercise. 

That being so, the detention of all these six persons is unlawful, and it is the 
duty of this Court to order their immediate release. 


MACKIIN J. I agree with the proposed order of release and I also agree in 
the main with the reasons given by the learned Chief Justice for the order. 
But I wish to guard myself against being thought to take a too technical view 
of this matter. What is essential in any orders passed under the new s. 46B 
for the detention of any person is that they should be passed by the District 
Magistrate alone in his sole discretion and upon his sole authority and res- 
. ponsibility; and in the present case we have an order of Government which 
in terms would, if literally interpreted, have the effect of seriously fetteriug 
the discretion of the District Magistrate, so that in effect any order for deten- 
tion passed by the District Magistrate would not really be the order of the 
District Magistrate at all within the meaning of s. 46B. 

“ I am however inclined to accept the argument put forward by the learned 
Advocate General that the intention of Government in passing the order under 
criticism cannot have been what the order bears on the face of it. It is a fact 
that the order was passed after this High Court had delivered a judgment 
bearing upon these points, in particular upon the necessity for the discretion 
of the District” Magistrate to be exercised; and it is difficult to suppose that 
an order whch was almost certainly passed in consequence of the judgment of 
this High Court should intentionally go out of ita way to ignore one of the 
principal points made in that judgment. But that is not really the point. 
Even if we take it that in strict law it would be possible to refuse to give effect 
to the face value of the order of Government, what we have to consider in this 
case is the poastble effect that the order might have upon the mind of the Dis- 
trict Magistrate and the extent to which it might operate as a fetter upon his 
discretion. I am not prepared to say that in this case the District Magistrate 
regarded his discretion as being in any way fettered, but that is only because 
I do not know. It was open to Government, who were given every opportunity 
by this Court, to put in such affidavits or other evidence as they required to 
show that in the circumstances of the case it was not possible for the District 
Magistrate to have been in any way influenced by the Government order beyond 
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the knowledge that any further orders that he might make would be outside 
the mischief of the proviso to s. 46B (3) and would be authorised beyond the 
limit of two months therein provided. But Government have not done any- 
thing of the sort, and the result is that we have no materials upon the record 
by which it is possible for us to say that in fact the District Magistrate was in 
no way influenced by the order of Government. Since prima facie that order 
is a complete fetter upon his diseretion, I feel bound to hold that there is at 
any rate some reasonable possibility of the District Magistrate having been ao 
influenced and to that extent having passed an order which was not altogether 
at his own discretion ; and for these reasons I think that the orders under which 
all these persons are ‘detained must be regarded as being invalid. 


Sen J. I agree with the order proposed and I have nothing to add. 


CHAGLA J. I agree with the judgment delivered ay the learned Chief Justice 
and I have nothing to add 


Jioxur J. I agree with the judgment delivered by the learned Chief Justice 
and I have nothing to add. 


Stonz C. J. We order the immediate release of all the six persons before 
us, Counsel for them ask for costs, and they point out that by subs. 491(2) 
of the Criminal Procedure Code this Court has power to frame rules regulating 
the procedure in cases of habeas corpus, and also, that by r. 64 of the Appel- 
late Side Rules this Court has framed a rule to this effect: 

“In disposing of any such rule (Le. a habeas corpus rule) the Court may in its discretion make 
an order for the payment by one side or the other of the costs of the rule.” 

We think this is a proper case to order costs and accordingly we order that 
Government do pay the costs of the rule upon the six petitions. 


PRIVY COUNCIL. 


Present: Lord Macmillan, Lord Justice du Parcg and Str John Beavmont. 
- THIRUVENKATA RAMANUJA v. VENKATACHARBLU.* 


Hindu law—Temple—iight to participate in worship of —Whether right includes right to use ritwal 
other than one used tn such tomple—Vadagalais—Tengalais—Right to adopt rituals in rival 


temple. 
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right to insist on using a ritual other than the ritual in use in that temple. 

Hence, in sult temples consecrated to the Tengalais in Madras Presidency the Tengalats 
have the right to conduct the worship according to their ritual. The Vadagalats are entitled 


to participation in the worship, only in conformity with or at least not interfering with the 
ritual a EA A E ee EE oer 


such Tengalai temples. 
THe facts are stated in the Judgment. 


Sir Herbert Cunliffe K. C. and Subba Row, for the appellants. 
Eddy K. C., Ralph Partkh and Gaffer, for the respondent. 


Loro Macomamuan. Their Lordships address themselves in this appeal to 
the consideration of a controversy which im one form or another has agitated 
the Hindu religious community in the Presidency of Madras for upwards of 
iwo centuries. The main question between the parties relates to-the right to 
regulate the conduct of the services in an important group of temples. To 
the understanding of the issue a short historical survey is essential. 

According to the Hindu creed the Deity manifests Himself in three aspects 
as Brahma, the Creator,-Vishnu, the Preserver, and Siva, the Destroyer and 
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Renovator. Those who are devoted to the worship of the Deity in His aspect as 
Vishnu are known as Vaishnavaa and there are many temples, especially in 
Southern India, dedicated to the worship of Vishnu and known as Vaishnavite 
temples. The earliest Scriptures, dating from 2,500 years ago, are the Sanskrit 
Vedas or hymns, held sacred by all Hindus A further series of sacred writ- 
ings known as Prabandhams, consisting of 4,000 compositions in the Tamil 
language, was compiled in later times by certain Alwars who were Vaishnava 
devotees in Southern India. Subsequently the Acharyas or learned Brahmins 
acted’ as religious preceptors. Of these the most famous was Ramanuja who 
flourished between 1017 and 1187 A.D., Vedanta Desikar who flourished bet- 
ween 1268 and 1369 A.D. and Manavala Mahamuni who lived between 
1370 and 1443 A.D. These Acharyas composed a number of Sanskrit 
verses in praise of the Deity called Sthothra Patams. The Prabandhams at 
an early date became part of the ritual of the Vaishnavite temple services and 
jater the Sthothra Patams were also recited on special occasions. The Alwars 
and Acharyas, the authors of the Prabandhams and Sthothra Patams, became 
themselves objects of worship in the temples. 


About the fourteenth century there appears to have arisen a difference of 
view among the Vaishnavites. One section, the followers of Vedanta Desikar, 
specialised in the study and exposition of the Sanskrit Vedas and regarded the 
Alwars and their Prabandhams as entitled to less reverence. These became 
known as Vadagalais or followers of the Northern cult. The other section, 
the followers of Manavala Mahamuni, specialised in the study and exposition 
of the Tamil Prabandhams of the Alwars and became known as Tengalais or 
followers of the Southern cult. It is important to bear in mind that both derive 
from and share a common religious origin and faith and that while each ad- 
heres, to its own school of thought neither of them contemns or rejects the 
sacred character of the other’s cult. 


In some of the Vaishnavite temples in the Presidency of Madras the Vada- 
galai cult prevails, in others the Tengalai cult. The question which shall 
prevail in particular temples has been the subject of frequent dispute’ and on 
several occasions of litigation. While the order of service is much the same in 
both classes of temples there are certain distinctive features of the Vadagalai and 
the Tengalai rituals respectively and it is with regard to the observance of these 
distinctive features that the present litigation is concerned. 

The temples to which this appeal relates are eighteen in number, one group 
of five in Tirumalai and another group of thirteen in Tirupathi, all in the 
Chitoor district of Madras. The conduct of the services in these temples is 
under the charge of what is known as the Adhyapakam office. At its head as 
president is the plamtiff, now the appellant, known as Pedda Jiyyangar, who 
may be described as the high priest. He is a Tengalai. He is assisted in the 
performance of his duties by a Chinna or Junior Jiyyangar, four Eikangis, and 
certain minor assistants called Adhyapakas and Acharya-purushas. These 
with the general body of ordinary worshippera when met in assembly constitute 
the Adhyapaka Goahti or congregation. There is now no question as to the autho- 
titative and predominant position occupied by the appellant. It is in connec- 
tion with the extent and nature of his rights in the conduct of the service that 
controversy has arisen. 

The order of worship in these, in common with other, Vaishnavite temples 
follows well recognised lines. First the Pedda Jiyyangar opens the service 
by saying ‘‘Sadit Arula” (please begin). Then follows the invocation of the 
patron saint consisting of five stanzas known as the manthram or pathram. 
The first stanza according to the Tengalai cult begins with the words ‘‘Sri 
Sailesa Dayapathram’’ and invokes the Tengalai guru Manavala Mahamuni, 
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_ According to the Vedagalai cult the first stanza begins with the words ‘‘Rama- 
nuja Dayapathram’’ and invokes the Vedagalai guru Vedanta Desikar. The 
remaining four stanzas are common to both. After the manthram or invoca- 
tion comes the recitation of selected passages from the Prabandhams appointed 
for the day, each prefaced with a laudatory verse in praise of ita author. The 
Prabandhams are common to both sects: At the conclusion of the recitation of 
the Prabandhams benedictory verses called Vashi Tirunamam are recited, con- 
sisting of nine stanzas of which the first four are common to both monte, while 
the last five differ. 

This outline of the service is probably sufficient to disclose the cabaantive 
divergence between the two rituals. It is the preliminary invocation or man- 
thram which, so to speak, strikes the note of the service which follows, as 
being an act of devotion or worship in the one case in honour of the Vadagalai 
guru and in the other of the Tengalai guru. Hence its importance to the 
worshipper. 

The respondents representing the Vadagalais do not challenge the right of the 
plaintiff and the Tengalai worshippers to recite their own manthram and invoke 
their own guru at the beginning of the service or indeed to conduct their wor- 
ship throughout according to their own ritual. What they maintain is that 
this right is not exclusive and that they have a concurrent right to recite simul- 
taneously their own manthram and throughout to observe their own ritual 
where it differs from that of the Tengalais. The Tengalais do not dispute the 
right of the Vadagalai worshippers to be present and take part in the services 
but they maintain that if they do attend the services they must conform to the 
Tengalai ritual or remain silent and in any event that they have no right to 
interfere with the Tengalai service by using simultaneously their own ritual 
where it differs. The success of the Vadagalai claim would not seem to con- 
duce to the orderly and reverent conduct of the temple service. It is not Bur- 
prising that the insistence of the Vadagalais on observing their own ritual in 
competition with the Tengalai ritual has led to disturbances and has been resist- 
ed by the appellant and those associated with him who are responsible for the 
worship of the temples. There are in Madras temples where the Tengalai ritual 
is admittedly used exclusively and where if Vadagalais attend the service they 
must refrain from using their own ritual; and there are temples where ‘the 
Vadagalai ritual ia admittedly used exclusively and where if Tengalais attend 
the service they in turn must refrain from using their own ritual. So far as 
their Lordships are aware there has hitherto been no instance of the judicial 
establishment of a right on the part of the Vadagalais and the Tengalais to use 
competitive rituals simultaneously at the service in a temple. 

The rights of the parties depend upon custom and practice. In a matter 
of this nature where feeling is easily inflamed littie reliance can be placed on 
the oral testimony of partisans on one side or the other and counsel at their 
Lordships’ bar almost entirely discarded the oral testimony in the case.” Both 
sides agreed that the documentary evidence was what mattered and on it each 
side claimed the verdict. On the documents the Vadagalais maintained that the 
Tengalais had failed to prove the exclusive right which they claimed. `` 

A vast mass of documents and records of litigations has been accumulated. 
It has ‘een exhaustively analysed and criticised both by the Subordinate 
Judge who heard the case in the first instance and in the judgment of the High 
Court (Madhavan Nair and Stodart JJ.), with the result that on the main 
question of the use of the manthram or invocation the Subordinate Judge, decid- 
ed in favour of the appellant and the High Court in favour of the Vadagalai 
respondents, Their Lordships have had their attention directed to all the rele- 
vant documenta and to the observations thereon in both Courta. Counsel on 
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each side have assisted their Lordships by selecting for consideration the dosu- 
ments on which they respectively relied as being of material significance and 
to these or at least to the most important of them it will be sufficient to refer. 

The appellant relies first on a document dated 1795 (Exh. A). It appears 
from this document, which is stated to have been approved in the Huzur, that 
some Vadagalais in connection with the funeral rites of one of their number 
had-recited the verse beginning ‘‘Ramanuja Dayapathram’’ in the Tiruchanoor 
temple, another Vaishnavite temple in Madras. It is recorded that they were 
taken to task for this and “having been made to learn that it was wrong to 
recite Ramanuja Dayapathram in the temple they went away making an agree- 
ment that if necessary they would in future do so in their own respective 
houses as was done in Tirumalai and Tirupathi but not in the temple, and that 
if they should so recite it, they would be rendering themselves culpable.” This 
document has been produced in other proceedings and accepted as genuine. 
The Subordinate Judge states that it is ‘‘beyond the reach of criticism” and 
their Lordships are not impressed by the adverse comments made upon it in 
the High Court. The point of document for the present purpose is that it 
records so long ago as 1796 that it was not permitted to recite Ramanuja Daya- 
pathram in the Tirumalai and Tirupathi temples. It is also important, as will 
„appear in the sequel, in that ib recognises identity of practice as between the 
temple at Tiruchanoor and the Tirumalai and Tirupathi temples, which are 
mentioned in association in a number of documenta, 

Next comes a takid from the Collector of North Arcot in 1882 (Exh. H) 

which confirms that in the case of the Tiruchanoor Vadagalais ‘‘Ramanuja 
Dayapathram manthram should be recited in their respective houses and that 
nothing contrary should be dane.’’ 
. More important is the litigation regarding the Tiruchanoor temple in 
1887-1898. In this suit the Pedda Jiyyangar of Tirumalai Tirupathi and 
certain other residents in Tirupathi, suing in a representative capacity, claim- 
ed tier alia the exclusive right to recite the Tengalai manthram in the 
Tiruchanoor temple. The munsif before whom the case came in the first in- 
stance after a most searching investigation of all the documentary. evidence 
satisfied himself that the practice in the temple at Tiruchanoor was identical 
with the practice in the temples of Tirnmalai and Tirupathi and expressly 
found ‘‘that the members of the Vadagalai sect are not entitled to utter the 
Vadagalai manthram called ‘Ramanuja Dayapathram’ jointly with the Ten- 
galais or separately but that the Vadagalais are at liberty to utter it in their 
own houses but not before the Goddess.” Thus although the case related to 
Tiruchanoor the decision was based on the practice of Tirumalai and Tirupathi 
and is consequently of the highest significance as evidence of the usage of the 
temples in suit over half a century ago. On an appeal to the District Court of 
North Arcot the documentary history of the matter was again most closely 
scrutinised, the intimate association of the Tiruchanoor temple (which is about 
three miles from Tirupathi) with the temples in suit was emphasised and the 
‘decision of the munsif confirmed as in accordance with ‘‘the custom sanctioned 
by old usage.’’ In the judgment a document of 1858 is quoted in which the 
Mahant expressly says that Tiruchanoor ‘‘is included in Tirupathi and Tiru- 
malai Devasthanam.’’ On further appeal to the High Court the decisions of 
the Courts below were affirmed. The judgment of the High Court concludes 
thus: . 

“ It is alleged that (the Vadagalais) have great respeot for the Tengalai saint in whose honour 
the verse is recited and they only want the religious privilege of being able to recite their own 
verse in the presence of the Deity. It appears to us that this professed respect for the saint is 
accompanied by a good deal of hostility to the saint’s worshippers and that the permission could 
result in nothing but a breach of the public peace. AI the evidence goes to show that by 


1946,] THIRUVENKATA RAMANUJA 0. VENKATACHARLU(P.C.)—Lord Macmillan. 409 


established custom the Ramanuja Dayapathram should not be recited end we think the decision 
of the Courts below is right.” 

in 1915 another important judgment was pronounced by the District Judge 
of North Arcot in a suit in which the Pedda Jiyyangar and othera on behalf 
of all Tengalai Brahmins resident in Tirumalai, Tirupathi and Tiruchanoor 
claimed that in the temples in these places the Tengalai manthram was alone 
permissible. The Subordinate Judge held that both manthrama might be 
repeated side by side, but the District Judge reversed this decision and held 
that only the Tengalai manthram was permissible. e 

Meantime there had been a series of other litigations between Tengalais and 
Vadagalais relating to other temples elsewhere in which the same issue was 
contested. The report of a case affecting the great temple at Conjeeveram is 
particularly instructive (Krishnasami v. Krishnama'). The suit was brought 
to restrain the Vadagalais from introducing their manthram in the temple 
service. The claim of the Vadagalais to do so was asserted, as in the present 
case, to be justified by usage. After a full investigation the exclusive right of 
the Tengalais to the use of their manthram in the services was established. 

In the case of Srinivasa Thathachariar v. Srimvasa Asyangar and Srinwoa- 
sachariar v. Srinivasa Thathachartar? relating to the temples at Tinnevelly it 
was held by the High Court, affirming the judgment of the Subordinate Judge, 
that the Vadagalais were not entitled to interfere with the Tengalai ritual and 
must not repeat their Ramanuja Dayapathram at the beginning or their Vazhi 
Tirunamam at the end of the services. The Officiating Chief Justice (S. 
Subramania Aiyar) says (p. 359) :— i 

“ Now judging from the instances of dispute between Thenkalais and Vadakalais which have 

come not unfrequently before the courts in connection with other temples, the rule seems to be 
that but one patram is used on similar occasions.” 
When the High Court had again to consider the question in relation to a 
temple at Conjeeveram (Thiruvengadachariar v. Krishnaswams Thathachariar?) 
the history of the controversy was very fully examined and the exclusive right 
of the Tengalais to use their own manthram was affirmed. The learned Judges 
observe that the judgment of the High Court in the abovementioned case in 
the ninth volume of the Madras Law Journal ‘‘holds that only one manthram 
can be recited in a temple. This appears also reasonable.’’ The exclusive 
rights of the Tengalais were further clarified in the case Appadorat Atyangar 
v. Annagarachartar. * 

The present troubles affecting the temples in suit seem to have originated 
about 1901 in an assertion by the Vadagalais of the rights which they now 
claim. In May of that year the superintendent of the Tirupathi temple com- 
plained to the mahant that the Vadagalais contrary to the custom of the temple 
were ‘‘newly’’ reciting their own manthrams and that disputes were greatly 
increasing. A further complaint was made in 1904 and the mahant made a 
representation to the local Magistrate that there was a risk of disturbance owing 
to the insistence of the Vadagalais in employing their own ritual contrary to 
usage. In 1905 the matter was taken into Court on & plaint by the Tengalais 
against the Vadagalais on the lines of the present suit. The Subordinate Judge 
of North Arcot found in favour of the joint use by each sect of its own man- 
thram, but his judgment was reversed by the District Judge of North Arcot. 
‘Upon the evidence,’’ he said, ‘‘I must find that it has not been the custom 
to recite the Ramanuja Dayapathram.’’ On a further appeal to the High 
Court the action was dismissed on a technical plea of misjoinder of parties 
without any opinion being expressed on the merits. Then came the present 
suit, 


2 (18832) L L. R. 5 Mad. 818. 3 [1915] M. W. N. 281. 
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The case for the defence, like that for the plaintiff, was almost entirely based 
on the documentary evidence. Their counsel began with a reference to certain 
early documents of 1730, 1737 and 1786 (Exhs. xxiv xxiva, and xxivd). But 
these relate to the Vendata Desikar temple in which admittedly the service is 
conducted exclusively according to the Vadagalai ritual. It is significant to 
note, however, that they appear to recognise the propriety of the dttendance 
of Tengalais at the services in this exclusively Vadagalai temple although 
Ramanuja Dayapathram is alone recited there. The right of both Tengalais 
and Vadagalais to worship in the Tirumalai and Tirupathi temples is also 
recognised but nothing is said as to the manthram used there and if any in- 
ference is to be drawn it would rather seem to be that the Tengalai manthram 
was alone employed there. Their Lordships were referred to other documents 
in support of the Vadagalai claim. They are discussed in great detail in the 
judgments of the Subordinate Judge and the High Court. Many of them are 
equivocal, none is conclusive. That their import is ambiguous ia best evidenc- 
ed by the fact that a careful study of them led the Subordinate Judge to one 
conclusion and the High Court to a different conclusion. No useful purpose 
would be served by going through them again in detail. It is enough to say 
that their Lordships find themselves in several instances unable to agree with 
the inferences—for they are only inferences—which the learned Judges of the 
High Court draw from them in favour of the defendants, and that they are 
generally i in agreement with the view taken of them by the Subordinate Judge. 
On the other hand their Lordships are not convinced of the validity of the 
criticisms expressed by the Judges of the High Court depreciatory of the docu- 
mentary evidence favourable to the plaintiff. Their-Lordships are much more 
impressed by the fact that, so far as they are aware, in the whole series of 
litigations in Madras on this vexed question the Vadagalais have in no in- 
stance succeeded in establishing a right to the joint use of both manthrams in 
any temple, and that nowhere in the documents is there definite evidence of 
such joint usage. 

There is one consideration of general importance which appears to have 
preatly influenced the decision of the High Court and to which their Lord- 
ships think it right to draw special attention. The learned Judges very pro- 
perly take note of the admitted and undoubted right of the Vadagalais to 
participate in the services in the temples in suit. From this they would seem 
to infer that they must have the right to use their own manthram. The reason- 
ing is that as the manthram or invocation is the keynote of the service the 
Vudagalais could not participate in the service at all unless permitted to use 
their own manthram. In short, to forbid the Vadagalais to recite their own 
manthram in the temples would be tantamount to excommunicating them al- 
together from the services. Their Lordships do not agree with this view or 
with the argument founded upon it. In point of fact the right to participate 

in the worship of a temple does not necessarily carry with it the right to insist 
on using a ritual other than the ritual in use in that temple. The reported 
cares consistently recognise the right of the Vadagalais to participate in the 
worship of temples conducted according to the Tengalai ritual, but on condi- 
tion of conforming with or at least not interfering with the Tengalai ritual, 
and it is nowhere suggested that this is a barren or self-contradictory privilege. 
‘When the Tengalais attend in the temple of Vedanta Desikar they may not 
use their own manthram there; when the Vadagalais attend in the temple of 
Tiruchanoor they may not use their own manthram. Among the documents in 
the present case there is a series of agreements dated betwean 1885 and 1889 
whereby Ekangis who were Vadagalais expressly undertook to conduct the 
services in the temples in suit according to the Tengalai ritual. It is thus made 
clear that it is not against conscience for Vadagalais to take part in services in 
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which the Tengalai manthram is exclusively employed, and that to hold that 
the Tengalai manthram alone must be used in the temples in suit does not 
mean, as the learned Judges of the High Court seem to think, the virtual exclu- 
sion of the Vadagalais from participation in the worship of the temples, 

The learned Judges of the High Court belittle the probability of disturbance 
or unseemly incidents if both manthrams are used simultaneously. But no. 
one can read the papers in this case or the judgments in the other reported 
cases without noticing the frequent references to disturbances between tho 
rival sects when each has insisted on using its own ritual Where feelings 
obviously run so high the risk of violent conduct is manifest. It may be that 
the nature of the services is such that both parties could recite their respective 
manthrams without very great mutual interference, but as the District Judge 
of North Arcot observed in one of the cases—‘‘knowing the contentious spirit 
et the opposing factions, I am afraid there would never be peace between 

em.’ 


A separate issue was raised with regard to one of the temples in suit, the 
sub-shrine of Tirumalai Nambi in Tirupathi. The contention of the Tengalai 
appellant was ‘that in this temple the Tengalai manthram or pathram alone 
might be used while the Vadagalais contended that their manthram alone might 
be used. The learned Subordinate Judge found that both may be used simul- 
taneously. This is a singular result to have reached in a case in which the 
rights of the parties depend upon custom for it is a finding in favour of a cus- 
tom which neither party alleged. The Vadagalais acquiesced in the decision 
of the Subordinate Judge but the appellant challenged it in the High Court 
which accepted it and their Lordships have now to deal with the matter. 

As in the opinion of the Subordinate Judge, and now of their Lordships, the 
appellant has established the exclusives right of the Tengalais to use their own 
manthram in all the other temples in suit, there would seem prima facte to be 
no reason to make an exception in the case of this temple unless there is clear 
justification for doing so. The Subordinate Judge after considering the 
meagre documentary evidence that has any bearing on the subject concludes 
somewhat haltingly—‘‘I should think, reading these disinterested Amulunamas 
of the Vicharanakartha and Exh. xxiv series together that both patrams aro 
used to the exclusion of neither patram,’’ and the High Court ‘‘think that this 
finding should be accepted.’’ Their Lordships have examined the relevant 
documents. They do not find in the ‘‘disinterested Amulunamas of the Vicha- 
ranakartha’’ (Exh. Y series) any reference to the manthram used in the 
Tirumalai Nambi temple or indeed any special discrimination of this temple. 
from the others, As for the Hixh. xxiv series, the significant thing is the express 
direction that in the Vedanta Desikar temple the Vadagalai manthram alone 
is to be used and no discrimination is made of the Tirumalai Nambi temple 
from the other Tirumalai and Tirupathi temples. Had this temple been in the 
exceptional, indeed, as their Lordships hold, the unique, position among the 
suit temples and so far as is proved among Vaishnavite temples in Madras 
generally of using both manthrams simultaneously, it is difficult to conceive 
why among the voluminous documents produced and in the numerous records 
of past litigations no express reference is to be found to this exceptional case. 
Both the Subordinate Judge and the High Court mention the Pedda Jiyyangar’s 
Amulunamas (Hixhs. AA series), of which the High Court says that they ‘‘no 
doubt support the case of the plaintiff,” but both the Subordinate Judge and 
the High Court apparently regard them as being of little evidential value be- 
cause they are subsequent to the Tiruchanoor dispute. This does not seem a 
convincing reason for disregarding them when it is remembered that the Tiru- 
chanoor case was decided in favour of the Tengalais because the ritual of the 
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Tirumalai and Tirupathi temples was held to rule there. Had the double use 
been the custom in one of the Tirnmalai and Tirupathi temples, the fact would 
surely have been brought out in the Tiruchanoor case. Their Lordships accord- 
ingly find that in the temple of Tirumalai Nambi, as in the other temples in! 
suit, both Tengalais and Vadagalais may join in the service but the Tengalai 
manthram alone may be used. 

A further question raised relates to the formula to be used in the bene- 
diction with which the service ends. Both the Subordinate Judge and the 
High Court have held ‘‘that the plaintiff and the other Adhyapakam office 
holders have the right to close the prabandham recital.’’ But there is a contest 
between the parties as to the ritual to be observed at the closing ceremony known 
as Sathumurai. The Tengalais claim that their own Vazhi Tirunamam or 
benediction should alone be recited. The Vadagalais on the other hand 
claim the right to recite their own Vazhi Tirunamam, the last five verses of 
which differ from those of the Tengalai Vazhi Tirunamam, the rest ofthe verses 
being the same. The documentary evidence as to the practice in this matter is 
meagre and inconclusive and the conclusion reached in both Courts below is that 
no reason exists or case has been made out for excluding the Vadagalai Vazhi 
Tirunaman. If, as the High Court has held, contrary to the view of their Lord- 
ships, the Vadagalais are entitled at the opening of the service to recite their 
own manthram or invocation it would seem to follow almost as a matter of 
course that they should be entitled to recite their own Vashi Tirunamam or’ 
benediction at its close. But if as the Subardinate Judge has held, and their 
Lordships also hold, the Tengalai manthram can alone be used at the opening 
of the service it would seem quite inconsistent to hold the Vadagalais entitled 
to use their Varbi Tirnnamam at the conclusion of the service. Here it is in- 
structive to have regard to the practice in other Tengalai temples. The same 
pomt came under consideration in the important case relating to the 
Tinnevelly temple to which reference has already been made (Srinivasa Thatha- 
chariar v. Srimvasa Asyangar, ot. sup.). There it was expressly held that the 
Vadagalais should not be at liberty to interfere with the planitiffs and other 
holders of the Adhyapakam office by repeating their Ramanuja Dayapathram 
or Vazhi Tirunamam either at the beginning or at the end of Sevakalam. Then 
again in the case of the temple at Conjeevaram, to which reference has also 
already been made (Appadorat Atyangar v. Annangarackariar, cit sup.), Mr. 
Justice Wardsworth, after pointing out that in a previous suit (Krishnasamt v: 
Krishnama (oit sup.) ) it had been held that the Vadagalaia were not entitled 
to interfere with the Tengalais in the recital of the manthrams otherwise than 
as ordinary worshippers, observed that the judgment did not expressly cover the 
Vashi Tirunamam to be used at the conclusion of the service. The learned: 
Judge then addresses himself to this question. ‘““It is recognised,’’ he says, 
“that the Vazhi Tirnnamam is the appropriate conclusion of the Adhyapakam 
service and that the stanza recited must be in honour of the saint invoked in 
the manthram which begins the service.” He points out that the decree in the 
previous case in 5 Madras Reports ‘‘though it does not in so many words pres- 
cribe the singing of the Tengalai Vazhi Tirunamam by the mirasdarsa does very 
clearly prescribe the conduct of the whole Adhyapakam service right up to its 

‘termination by those mirasdars. It restrains the Vadagalais from singing their 
own sectarian hymns and chants or taking any part except by joining the 
Ghoshti as worshippers and reciting the Prabandams recited by the mirasdars.”’ 
He accordingly has ‘‘no doubt that the intention of the learned Judges was _to 
authorise the mirasdara to append to the service its customary conclusion in 

, the form approved | by the sect to which they eee whose cult was to 
: govern the service,’ f 
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Their Lordships in the present case, bemg of opinion with thc Subordinate 
Judge that the Tengalais are entitled to open the service with their own man- 
thram alone and that the Vadagalais are not entitled to recite their manthram 
concurrently, are satisfled, in the absence of any sufficient evidence to the con- 
trary, that the service must also be concluded by the recitation .of the Tengalai 
Vazrhi Tirunamam alone. : 

There remains the question of the recital of Sthothrapatams. This matter 
is left in a very doubtful position on the evidence. ‘The Subordinate Judge 
apparently found himself unable to reach any conclusion upon it and his 
formal decree makes no reference to it. The High Court im its deoree finds 
in the sixth place ‘‘that plaintiff is entitled to use Tengalai Patram in the 
recitation of sthothrapatams whenever sthothrapatam is recited outside the 
temples but this does not exclude the use of Vadagala? Sthothrapatam Tanian 
Triman Venkatanadharya.’’ In the judgment of the High Court on the topie 
of the Sthothrapatams the learned Judges state that they ‘‘can find no reliable 
evidunee to support the positive case of either party.’’ Nevertheless they pro- 
ceed to consider the matter ‘‘in the light of the probabilities,” and conclude 
by saying ‘‘We have already expressed our opinion under issue 8 that when 
Prabanda Sevakalam is once begun the Tengalais and the Vadagalais that 
take part in it carry on thégervice each reciting its own manthram. Judging the 
evidence in the light of the probabilities of the case we must come to the same 
conclusion with regard to Shothrapatams also on all occasions when these are 
sung by the Goshti.’’ By parity of reasoning their Lordships, having taken a 
contrary view as to the use of the Vadagalai manthram, should ‘‘in the light of 
the probabilities’ come to the opposite conclusion from the High Court as to 
the Sthothrapatams. But they do not regard this as a legitimate method of 
disposing of the matter and accepting the view of the High Court that there 
is no reliable evidence to enable the custom of the sects to be ascertained they 
do not propose to make any finding on the subject. 

As regards the conduct of processions inside and outside the temples in suit 
the appellant in his plaint cla’ms that the Tengalai ritual should be exclusively 
observed both in the service inside the temples and in processions inside and 
outside the temples. The respondents did not submit any argument for differ- 
entiating in this matter between the case of the service inside the temples and 
the case of processions inside and outside the temples and their Lordships hold 
that their decision should extend to both cases alike. 

Their Lordships also take note of the fact that the disallowance by the High 
Court of the appellant’s claim relating to the recitations during the Anadhya- 
yanam days was not thesubject of any separate argument before them on the 
part of the appellant, but in the circumstances their Lordships think that the 
appropriate course is to make no order in the matter. 

As regards the third head of the decree of the High Court which saves the 
rights of certain Vadagalai families to the Adhyapakam office, the appellant 
intimated that he did not challenge this finding. 

The respondents did not withdraw their pleas that the suit was not cog- 
nisable in a civil Court and that it was barred by limitation, but it is enough to 
say that their Lordships agree with both Courts below that they are untenable. 

Their Lordships will humbly advise His Majesty that the appeal be allowed 
and that the decree of the High Court of March 18, 1937, be varied so as to read 
as follows :— 

(1) That the plaintiff or any of his deputies Chirina Jiyyangar or any of 
the four Ekangis is exclusively entitled in the temples. mentioned in Schedules 
A and B in the platnt and in processions both inside and outside the gaid 
temples to commence Prabanda Parayanam by saying Sadit Arula and to go 
on with the Tengalai patram to the exclusion of the Vadagalai patram. 
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(2) That the plaintiff is exclusively entitled to the headship of Adhya- 
pakam miras. 

(3) That the Vadagalais except the Dharmapuris, Kotikannikadanams and 
Thomalais (in Tirumalai) are not entitled to the Adhyapakam office in the 
plaint temples. 

(4) That the plaintiff and the other Adhyapakam office holders have the 
right to close the prabandham recital. 

(5) That only the Tengalai Varhi Tirunamam can be repeated whenever 
Vazhi Tirunamam is recited. 

(6) That respondents Nos. 6, 7, 10-14, 16, 20 and 21 as individuals and as re- 
presenting the Vadagalai community residing at Tiromalai-Tirupati and 
Tiruchanur are restrained by a perpetual injunction from interfering with 
the righta hereinbefore referred to of Pedda Jiyyangar or his deputies. 

(7) That the rest of the plaintiff’s claim (except so far as relating to the 
reciting of Sthothrapatams and the recitations to be used on the Anadhya- 
yanam days as to which no order is made) be and hereby is disallowed. 

(8) That the parties shall each bear their own costs of the suit in the 
Court of the Subordinate Judge of Chitoor. 

(9) That there be no costs in Appeal No. 119 of 1926 in the High Court. 

(10) That respondents Nos. 6, 7, 10-14, 16, 20 and 21 in the present ap- 

peal to pay to the appellant his costs in the Appeal No. 466 of 1925 in the High 
Court and hig costs of the present appeal. 


Solicitors for appellant: Lambert & White. 
Solicitors for respondent: Harold Shepherd & Chapman Walkers. 
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Before Mr. Justice Blagden. 
MOHANDAS MULJI SIOKA v. THE COLLECTOR OF BOMBAY.* 


Bombay Rent Restriction Order, 1942, el. 12—Collector—Appeal from Controller—Procedure at 
deciding appeal“ After making such further enquiry as he thinks fit”—Meaning of-—Rules 
of natural fustico—Hearing of appeal. 

“Clause 12 of the Bombey Rent Restriction Order, 1942, requires the Collector, tn disposing 
of an appeal, to call for the record of the Controller to examine it and to make such further 
enquiry as he thinks fit. Hence, the Collector in dealing with such an appeal is relieved 
from the necessity of hearing the appellant in support of his appeal. 

The expression “after making such further enquiry as he thinks fit” in cl. 12 means 
“after making such enquiries, if any, as he thinks fit.” 

‘Where a non-judictal body or person is saddled by the Legislature with quasi-judicial duties, 
it or he must, first of all, follow the procedure, if any, which the Legislature has prescribed for 
it or him, and tf and in so far as no such procedure is prescribed, tt or he must act ‘HP acoord- 
ance with natural justice,” that is to say that it or he must heer the parties, or, at all events, 
the party against whom it or he is giving a decision fatrly and must decide the matter Itself 
or himself after due consideration. It must not, for example, give a decision which is the 
result of the arbitrament of chance. It is not essential to natural justice that a quasi- 
judicial tribunal should, like a Court of law, hear the parties present their case by word 
of mouth. 

Board of Education v. Rice! and Local Government Board v. Arlidge," referred to. 


Warr of certiorari. 


_ The petitioner Mohandas, who lived ordinarily at Calcutta, owned a house 
in Bombay called ‘‘Sicka Villa’’. The house had a ground floor and two upper 


* Decided, March 1, 1944. O. C. J. Miss = 1 [1011] A. C. 179. 
cellaneous No. 249 of 1948, 2 fisi A. C. 120. 
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floors, each one of which was let to a separate tenant. On account of air-raids 
in Calcutta the petitioner left Calcutta and came down to Bombay on Decem- 
ber 24, 1942, to reside permanently in Bombay with members of his family. 

The petitioner served notice tọ quit to each tenant. The tenant on the second 
aes complied with the notice, but the tenants on the other two floors declined 

0 80. 

On July 12, 1948, the petitioner applied to the Rent Controller of Bombay 
for the issue of a certificate under cl. 8 of the Rent Restriction Order to enable 
him to sue the two recalcitrant tenants in ejectment. On July 20, 1943, the 
Rent Controller declined to give the certificate. On August 3, 1948, the peti- 
tioner appealed to the Collector against the decision of the Rent Controller. 
The Collector decided the appeal by dismissing it, without giving an oral 
hearing to the petitioner in support of the appeal, and intimated the decision 
to the petitioner by a letter dated September 2, 1943. . 

On November 25, 1943, the petitioner applie| for a writ of certiorari calling 
upon the Collector to send up the record of t1e case to the High Court “‘for 
the purpose of inquiring into the legality of thy order’’ passed by the Collector. 


H. C. Setalvad, with H. D. Banat and Homi J. B. Chinoy, for the applicant. 
C. K. Daphtary, Advocate General, for the ri spondent. 


Buaa@ven J. This is a rule nisi for a writ of certiorari and subsidiary reliefs 
which has been obtained by Mr. Mohandas Mul ji Nicka, against the Collector of 
Bombay. The circumstances are briefly these: — 

Mr. Sicka is the owner of a house called ‘‘ficka Vila” in Pedder Road in 
this city and used hmiself to reside till yer, 1942, in Calcutta. In -that 
month he was minded to go and live in his dyn house in Bombay. He has, 
apparently, a large family and is a man of , good position in lifs, and, quite 
naturally, required.considerable premises for kis occupation. At the time his 
house was let to three persons, one occupying iach of its three floora—one Mr. 
Coutino lived on the ground floor, one Mrs. Fa ah on the first floor, and a Mr. 
Potter on the top floor. With a view to gettin z Tid of these people and occu- 
pying the whole house himself Mr. Sicka gav' the tenants notice. Pursuant 
to such notice Mr. Potter, obligingly, went ou: Mrs, Fatah apparently still 
holds her portion of the premises under a contr ictual tenancy and consequently 
would not go, while Mr. Coutino on the groun l floor continued to occupy the 
premises claiming the benefit of the Rent ction Order. The result is that 
at the moment the top floor is occupied by th) applicant, —and it seems that 
the top floor is wholly imadequate for the tmrements of his family,— the 
middle flat # occupied by a sitting con tenant and the ground floor is 
oceupied by a statutory tenant. 

Section 8 of the Rent Restriction Order by ils provigo provides that nothing 
therein shall apply where the landlord ee a certificate from the 
Ocntroller certifying that the premises are rably and bona fide required by 
the landlord for his own occupation. On Jun¢ 19 last year the applicant ap- 
plied to the Controller, who is defined in s. 8 af) he Order, for such a certificate. 
His application was heard on July 12, and on tie 16th the Controller recorded 
a finding that no such certificate should be issjied. He intimated his decision 
to the applicant on the 19th of that month aad the applicant received that 
intimation in the ordinary course of post on the 20th. I am not concerned with 
the merits of that decision, but it is fair to po! ot out that the Controller may 
have thought—I do not know that he did thet the grant of a certificate would 
be a vain thing because it would have left Mr. |licka with the top floor and the 
bottom floor and sandwiched between them on the middle floor tenant under 
a contractual tenancy whom he cannot turn : ut—an unsatisfactory state of 
affairs for everybody concerned. But, aces that wag bis reason or not, but 


¢ 
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he did refuse a certificate. I only, mention this RE it-was perfectly 

“possiblo that what he did was on reasonable grounds, and I am certainly not 
going to assume that he acted unreasonably. Clause 12 of the Order is im- 
portant and I had better read it in its entirety :— 

“(1) Any person aggrieved by an order passed by the Controller under the provisions of 
this Order including an order granting ea certificate under the proviso to clause 8 may, within 
18 days from the date on which the order is communicated to him, present an appeal in 
to the Collector of Bombay. 

(2) The Collector shall then call for the record of the Controller and after examining the 
record and after making such further enquiry as he thinks fit, either personally or through the 
Controller, shall decide the appeal. 

(3) The decision of the Collector, and subject only to such decision, the order of the Con- 
troller shall be final.” 

The present applicant lodged an appeal in writing with the Collector of Bom- 
bay on August 3, 1943. On September 2 the Collector wrote to his attorneys as 
follows :— 

“With reference to your petition of appeal dated 3-8-48 I have the honour to state that from 


`, -a perusal of the record of the case I think that the Rent Controller is correct in not issuing the 


certificate. Your appeal ia, therefore, summarily dismissed.” . 

' The contention of the applicant is that the Collector has acted in a manner 
_ contrary to natural justice in not hearing him in support of his appeal but 
dismissing it without a hearing. 

The general principles of law applicable to the case are not in dispute. They., 
are well settled by such cases as Local Government Board v. Alridgs’, and ` 
“-they may be briefly stated: where a non-judicial body or person is saddled 
by the Legislature with quasi-judicial duties it or he must, first of all, follow 
the procedure, if any, which the Legislature has prescribed for it or him, and if 
and in so far as no such procedure i is prescribed it or he must act ‘‘in accordance 
with natural justice’’; that is only to say that it-or he must hear the parties, 
or, at all events, the party against whom it or he is giving a decision fairly and 
must decide the matter itself or himself after due consideration. It must not, 
for example, give a decision which is the result of the arbitrament of chance. 
Ju this particular case Mr. Setalvad in his able argument contends that the 
Legislature by providing that the Collector shall ‘‘decide the appeal’’ has 
impliedly prescribed the course he is to follow, viz. to hear the appellant; though 
al] it has expressly said he must do is to examine the record. 

The earliest case to which my attention has been called, and I think the 
strongest in the applicant’s favour, is ‘the case of The Queen v. Archbishop of 
Cantorbury.2 That was an application for a writ of mandamus to the Arch- 
bishop of Canterbury directing him to make or cause to be made enquiry into 
the appeal of the Rev. Alfred Poole, and to hear the said appeal and decide 
the merits thereof. Mr. Poole had had the misfortune to have a charge made 
against him by one of his fellow clerica by the name of Baring, who had formally 
complained to the Bishop of London alleging misconduct by Mr. Poole as the 
curate of a Church called St. Barnabas. The complaint was not made ap- 
parently on his own knowledge by Baring, but on stories that had been told to 
Baring by women who said that they had attended St. Barnabas for confession. 
The Bishop of London directed the appellant to appear before him, which Poole 
did, and he denied the statements as -that thoge women had said, said what 
his own views on the subject of confession were and what his practice in that 
regard were. The Bishop did not confront the appellant with any of the 
women who made the complaints or give him any opportunity of testing their 
story by croas-examination or otherwise. The result was that the ‘Bishop, 
although he said that he looked with much suspicion upon the particular evi- 
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dence laid before him, viz. the stories which these women told, proceeded to 
withdraw Poole’s license’ as the curate of St. Barnabas. A, lot of correspond- ' 
ence followed and eventually the appellant lodged an appeal to the Archbishop 
of Canterbury by a petition. The Archbishop of Canterbury then proceeded 
according to himself in a way sintilar to that in which the Collector proceeded 
hare, viz. to consider the contents of the petition of Mr. Poole, and being, as 
‘he said, ‘‘of the opinion that upon the admissions and statements of the Rev. 
Alfred Poole himself that the Bishop of London had good and reasonable cause 
to revoke Mr. Poole’s licence’’, gave his decision in the appeal in writing under 
his own hand confirming the said revocation. The result was an application by 
Mr, Poole for a mandamus. <A very strong Court of Queen’s Bench consisting 
of Lord Campbell, Chief Justice, and Wightman, Crompton and Hill JJ. were 
unanimously of the opinion that a mandamus should issue. Lord Campbell C.J. 
said (p. 559): 

“ The legislature here gives an appeal from the Bishop to the Archbishop : that implies that 
the appellant is entitled to an opportunity of being heard.” 
. Mr. Justice Wightman said (p. 560): j 

“ But the Archbishop looks only to those very grounds upon which the Bishop acted : and, 
without further inquiry, confirms his decision. That is not a ‘hearing’ of the appeal.” 
Mr. Justice Crompton said (p. 561): 

“ Where a statute of this kind gives an appeal, it gives, by implication, a right to be heard 
upon the appeal. Sect. 111 clearly contemplates a judicial enquiry before the Archbishop ; that 
js, a further inquiry: not merely ane upon the original documents pet forth in the appeal.” 
Mr. Justice Hill also considered that the appellant had a right to be actually 
heard. At the end of his judgment he said (p. 562): 

‘ “He (Mr. Poole) has a right to be heard before the Archbishop to argue that question; and 
-` the Archbishop cannot give Judgment until that question has been argued before htm.” 

So, it seems, that the whole of that strong Bench was of the opinion that the 
word ‘‘hearing’’ was to be taken literally and the appellant was entitled to be 
heard with the ears, by word of mouth, and to present his case orally. 

Since that time, however, the cases of Board of Education v. Bice’ and Local 
Government ‘Board v. Alridge, to which, I have already referred, had been de- 
cided. They were decisions of the House of Lords. They make it quite clear 
that it is not essential to natural justice:that a quasi-judicial tribunal should, 
like a Court of law, hear the parties present their case by word of mouth. In , 
Arlidgs’s case, which, I think, is as near to the facts of this case as one is likely 
to get, there was an appeal from an order of a local authority to the Local 
Government Board. The material provision as to procedure was centained in 
s. 89 of the Housing, &. Act of 1909, which provided that the Board should 
not dismiss any appeal without having first held a public local enquiry.. The 
Hampstead Borough Council having decided.that certain houses of Mr. Arlidge 
were unfit for human habitation made a closing order and refused to determine 
that order. Arlidge appealed to the Local Government Board. They appoint- 
ed an inspector to hold a public local enquiry at which Arlidge and his sob- 
citor attended. The Inspector inspected Mr. Arlidge’s house and submitted 
his report, together with the shorthand notes of the proceedings, to the Local 
Government Board. The Local Government Board, or somebody on their 
behalf—we shall never know who—after consideration of the facts and the 
evidence given at the enquiry and the report of their Inspector, which Mr. 
Arlidge was never shown, confirmed the refusal of the Borough Council to - 
determine the closing order. Mr. ArFdge then obtainéd from a Division Court 
a writ of certiorari on the ground, firstly, that the appeal was not shown to have 
been determined by the appellants or by any one lawfully authorised to act 
for them inasmuch as the order did not disclose by which officer of the Board 
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the appeal had been decided—that ground does not apply to this case—and 
secondly, Mr. Arlidge was entitled to be heard by the appellants. In the Court 
of Appeal he relied on the further ground that he was entitled to see the report 
of the appellant’s Inspector. The House of Lords unanimously allowed the 
appeal of the Local Government Board from the Court of Appeal who had 
decided by a majority in favour of Mr. Arlidge. In the judgment of Viscount 
Haldane L.C. he cites with approval a passage from Lord Loreburn’s judgment 
in Board of Education v. Rice,’ where that learned Lord, in saying what the 
Board of Education in that case had to do, said, (p. 182) that the Board 
could obtain information in any way it thought-best, always giving a fair 
opportunity to those who were parties in the controversy to correct or contra- 
dict any relevant statement prejudicial to thdr view. One complaint made 
by the applicant here is that he has never seen the reasons, if any, which the 
Controller gave for his decision. They may have contained relevant statements 
prejudicial to the applicant’s view and he has not had an opportunity of 
answening them. To my mind what the House of Lords meant by ‘‘relevant 
statements prejudicial to their view’’ were statements by or on.behalf of the 
oppoxite party, not statements by a subordinate officer of the person who has 
to make the decision or by the inferior tribunal, if I may use that expression, 
as such; because from the very decision itself in Ariidge’s case it is clear that 
the House of Lords thought that the Local Government Board were entitled to 
take into account the report of their own Inspector although Mr. Arlidge clear- 
ly could not contradict any relevant statement therein prejudicial to his view, 
because the unfortunate Mr. Arlidge was not allowed to see it. I think this is 
borne out by the decision in Rex v. Housing Appeal Tribunal.2 It will be seen 
that what happened in that case was that the local authority, which was both 
the inferior tribunal and the opposite party to the applicant, was permitted 
to make a series of statements to the appellate tribunal, (to use that expression 
for want of a better)—w.hich the appellant was not given any opportunity of 
contreverting or explaining away, e.g. one was that it was undesirable that the 
appellant should be allowed to use labour and material for building a cinema 
in Huddersfield because there was a shortage of stone in Hudders- 
field, and the learned counsel for the appellant there pointed out 
that it might be that he was going to build bis cinema with ferro-concrete and 
not use any stones at all. There I think the expression which I have stated 
must refer to statements made by the opposite party, and that the case of Rex 
v. Housing Appeal Tribunal is a very good illustration of what quasi-judicial 
bodies must not do. The behaviour of the tribunal was really rather like that 
of a Court which, when trying a case on affidavits, does not give an opportunity 
to a plaintiff to put in an affidavit in rejoinder; and even a better illustration 
is afforded by Errington v. Minister of Health, where the Minister (who was 
the successor to the Local Government Board), having to exercise powers simi- 
lar to those which were in question in Arlidge’s case, took into consideration 
what were described as ‘‘ex parte statements’’, i.e. representations made by 
the local authority, one of the contending parties, which the property owner 
had no opportunity of answering; communicated, while the decision was pend- 
ing, privately and behind the back of the property owner, with the local autho- 
rity; and sent an Inspector down to have a look at the sites in question under the 
: conduct of the local authority without any representative of the property owner 
being present. This is an admirable illustration of what is meant by relevant 
“‘statements prejudicial to their view’’ which if the other party is not given 
an opportunity to deal with the tribunal is acting in a manner contrary to 
natural justice. : 


“1 PAJA. cC. 178. 8 [1885] 1 K. B. 240. 
3 [1930] 8 K. B. 884. . ; 
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In the present case it is conceded that the expression in cl. 12 ‘‘after making 
such further enquiry as he thinks fit’’ really means ‘after making such further 
enquiries, if any, as he thinks fit,’ for it would be absurd if the decision of the 
Collector were-held to be a good one because he asked some totally irrelevant 
question of the Controller, but a bad one if he did not ask any questions at all. 
It further seems that the Collector has called for the record of the Controller 
and examined it, and he was therefore in a-position to decide the appeal. It 
is not shown or suggested that the Collector went to the site and had an inter- 
view with Mr. Coutino, the statutory tenant, behind the back of the present 
applicant, or that he decided the matter without reading the petition of appeal. 
If I was bound by the authority of Queen v. Archbishop of Canterbury, I 
should have come to the conclusion that he did not give the applicant a hear- 
ing, and that at the least he ought.to have written to him and said, “I am 
going to decide this matter on such and such a date. Have you anything 
further to say about it? If so I shall consider it’’. ~ As it is he has merely read 
the proceedings and the memorandum of appeal, and it must be granted, I 
think, that merely the reading of the memorandum of appeal will not be a 
‘‘hearing’’ of the appeal within the meaning of this ruling. Reading the 
memorandum of appeal and the record and proceedings, which he is required 
to read under cL 12 (2) may, however, be a ‘‘hearing’’. The applicant has 
had an opportunity of putting his case before the Collector because he could 
say what he liked in his memorandum of appeal and he did say a great deal. 
He set out substantially his whole case—quite rightly, if I may say so—and a 
very strong case it was I think it is quite right that if the Collector had any 
further materials, if for example he had gone to look at the site and been told 
something by Mr. Coutino which prejudicially affected the applicant, he could 
not properly act on that information without at least telling the applicant what 
the information was and asking the applicant what he had to say 
about it. But it does not appear anything of that kind happened. 
Having, as I presume he did, read the memorandum of appeal and read the 
record and proceedings below, I think he was entitled to decide the appeal 
withcnt any further communication with the applicant. He could not have 
decided it the other way without giving Mr. Coutino an opportunity of bemg 
heard. It must be noted that in Queen v. The Archbishop of Canterbury the 
procedure the Archbishop was to follow was not prescribed by statute and it 
was in those circumstances that it was held that an actual oral hearmg was au 
implied right of the appellant. In this, as in Arlidge’s case, the procedure has 
been prescribed up to a point, and so far it has been followed. In this con- 
nection a reference has been made tothe provisions of s. 421 of the Criminal 
Procedure Code, which expresaly empowers an appellate Court to dismiss a 
criminal appeal summarily and, in the case of an appellant who is in jail, 
without hearing the appellant or his pleader. This is relied on by Mr. Setalvad 
as being in his favour and showing that the Legislature thought it necessary 
to give to appellate Courts an express power to dismiss appeals summarily, 
from which he argues it should be implied that the Collector has not got the 
power to dismiss appeals summarily’ which he has purported to exercise. 
With great respect I do not think that is the right way to look at the matter. 
The Legislature, or rather the Government of Bombay, in passing the order, 
has made some, though meagre, provisions as to the precise procedure the Col- 
lector has to follow, and subject to the further provision I have stated, vix. 
that he should not act in a way contrary to natural justice, he was master of 
his own procedure where no express provisions as to procedure were made. 
I do not see why as master of his own procedure he should not have said to 
himself, ‘‘I have got to follow the dictates of natural justice. I am quite con- 
fident that the Legislature when it framed the Criminal Procedure Code would 
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not have intended something which was naturally unjust, and therefore I shall 
be quite safe if I follow the procedure in cases for dealing with jail appeals 
under s. 421 of the Criminal Procedure Code”. I strongly suspect that he had 
that section in his mind, and he has done, mutatis mutandis, what I have myself 
done in very numerous cases when summarily dismissing jail appeals. I must 
say I have never felt particularly perturbed by the pangs of conscience when 
doing so, or that I was acting in a way contrary to natural justice. 

A further point has been taken that the present application framed as it is 
against ‘‘the Colector” is bad on the ground that ‘‘the Collector Bomhbay’’ 
is not a corporation sole. It is not necessary to decide the point. I havé not 
heard the learned Advocate General on it. But I think that the form of the 
procedure is sound enough. The Legislature has set up a tribunal which it 
calls ‘‘the Collector of Bombay’’. In supervising the activities of that tribunal 
under its inherent powers the process of this Court, I think, must be directed 
against that tribunal by that name and not by any other name. In Sherif 
of Bombay v. Hakmaji Motajs & Co.,’ where it was laid down that the Sheriff 
of Bombay is not a corporation sole within the ordinary meaning of that expres- 
sion is distinguishable. That was a suit for damages for negligence against 
“the Sheriff of Bombay” and it is significant that the holder of the office 
changed about four times while the suit was pending, so the person who held 
the office at the time of judgment was totally different from the person who 
was negligent. To correct an alleged error by a public authority I think that 
public authority must be described in the manner in which he has been describ- 
ed in the Act or Order which gives him his quasi-judicial powers. 

The result therefore is that this rule should be discharged with costs. 


Attorneys for applicant: Ambubhat & Diwanji. i 
_ Attorneys for respondent: tittle & Co. 


[Note.—An appeal (No. 14 of 1944) was preferred against this judgment ; but it was dis- 
missed by Kania Ag. C. J. and Chagla J. on August 28, 1944,—Eops.]. 


Before Mr. Justice Kania. 
VALLABHDAS NARANDAS v. KANTILAL G. PAREKH.* 
Civil Procedure Code (Act V of 1908), O. XXI, rr. 11, 383—Decree—Execution—Application for exe- 
cution—Mode in which assistance of Court is reguired—Form of application—Proper applioation. 
The practice hitherto followed in the Prothonotary’s office in the Bombay High Court of 
permitting, in column (J) of an application for execution of a decree, a statement, “ by the 
issue of noticeunder O. XXI, r. 22, Civil Procedure Code,” is not supported by authority 
and is wrong. The issue of a notice under O. XXT, r. 22, is not a mode of execution and is 
not a relief which a party asks as awarded by the decree. 
Mahomedbhat v. Dawoodbhat & Co., referred to. 
Odhavfi Anandji v. Haridas’Ranchhoddas,* erroneously decided. 
An application for execution, which requires the assistance of the Court, under O. XXI, 
r. 11, coL (f), “by the arrest and detention in prison of the judgment-debto1,” complies with 
the provisions of law, although the applicant may fail to obtain the order from the Court. 


‘Tus facts appear from the judgment. 


R. J. Kolah, for the applicant. 
x . V. Desai, for the respondent. 


Kania J. The parties have come before the Court on the hearing of a 
notice under O. XXI, r. 22. The facts leading to these proceedings are these: 
There were cotton dealings between the applicant and the respondent. Dis- 
putes between them were referred to arbitration and on March 28, 1928, an- 


1 (1928) L L. R. 51 Bom. 749, Award No. 47 of 1928. 
8. 0. 230 Bom. L. R. 1071. 2 (1888) 40 Bom. L. R. 676. 
* Decided, Decomber 13, 1945. O. C. J. 3 (1042) 45 Bom. Le R. 400. ` 
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award was made. , That was filed on April 19, 1928. An application for exe- 
cution was made and a notice under O. XXI,.r. 37, was issued on May 20, 1928. 
When that notice came for hearing on August 380, 1928, a consent 
order was taken. The respondent agreed to pay the amount by monthly instal- 
ments of Rs. 200. It must be remembered that at the time of these proceedings 
the old Arbitration Act was in force, Under that an award could be executed 
as if it were a decree, without a decree being passed in terms of the award. On 
July 22, 1983, a second application for execution was filed which also appears 
to have been for the arrest of the debtor. Notice under O. XXI, r. 22, was dis- 
pensed with, and on July 25, 1933, a warrant was ordered to issue. That 
remained unexecuted. The applicant filed the present applivation for 
execution on June 29, 1945. He has filled in the necessary parti- 
culars in the different columns as required by O. XXI, r. 11. In the last 
column headed ‘‘the mode in which assistance of the Court is required” it is 
written as follows: ‘‘By the issue of a notice under O. XXI, r. 22, of the Civil 
Procedure Code, against the respondent herein”. In column (f), where the 
applicant has to state the dates and nature of previous applications and the 
result thereof, he has set out the dates of the two previous applications and 
the fact that the warrant last issued was not executed. This application when 
lodged in the office was taken on file, and on June 29, 1945, the Prothonotary, 
under the powers vested in him by the High Court Rules, directed that notice 
under O. XXI, r. 22, should issue. That notice was issued on July 28, 1945, 
and has now come for hearing. ` 

On behalf of the applicant it is contended that the notice must be made 
absolute. Je made his application for execution on June 29, 1945, which is 
within twelve years of the date of the last order, and therefore the application 
is in time. On behalf of the respondent it, is contended that the application 
for execution made on June 29, 1945, is not a proper application within the 
meaning of O. XXI, r. 11, and therefore the same must be rejected. If so, no 
notice can be issued under O. XXI, r. 22. It is contended on behalf of the res- 
pondent that the proceedings under O. XXI, i. 22, follow an application’ for 
execution, and it is not opan to a. decree-holder to write in the last column 
which provides for the mode of execution ‘‘By the issue of a notice under O. 
XXI, r. 22.” It is argued that the issue of such a notice is not a mode in which 
assistance of the Court can be required. On behalf of the applicant, on the 
other hand, it is contended that when-the judgment-debtor has no property 
and it is apprehended that under the amended law of arrest he will not be 
detained im prison, the only procedure by which the decree can be kept alive 
is by obtaining an order under O. XXI, r. 22. That will result in the revival 
of the decree, and under art. 183 of the Indian Limitation Act the decree will 
not become time-barred if an application for execution is made within twelve 
years after the date of revival. Two questions arise on this application: (1) 
whether an application for execution, in the last column of which is written 
‘By the issue of a notice under O. XXI, r. 22, against the judgment-debtor’’, , 
is & proper application for execution within the meaning of O. XXI, r. 11; and 
(2) whether the issue of a notice under O. XXI, r. 22, is a mode in which the 
Court renders assistance to the decree-holder. ; 

My attention has been drawn to two judgments in this connection, One is 
my own judgment in Odhvuaji Anandji v. Haridas Ranchhoddas.' In that case 
the specific question came to be discussed before me. On behalf of the creditors 
it was contended that they did not know of any property which the debtor 
owned and which they could attach. They further stated that they had no 
materials on which they could press the Court to order the arrest and detention 
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423 Hz noMbay LAW REPORTER, , [von xu. 


in prison of the judgment-debtor. Under the circumstances they had no 
remedy except to apply to the Court to revive the decree in the hope that if 
the judgment-debtor acquired property thereafter the decree could be executed 
against him. On an enquiry made in the office of the Prothonotary it was report- 
ed to me that the statement in the last column, that a notice be issued under 
O. XXI, r. 22, was one of the normal statements. On the facts of that case 
and on that report I held that there was nothing irregular in that application 
and the same should be considered a proper application for execution under 
O. XXI, r. 11. At that time my attention was not drawn to the judgment of 
the Appeal Court in Wahomedbhat v. Dawoodbha: & Co.’ In that case the 
applicant had obtained a decree in the Court of the First Class Subordinate 
Judge at Ahmedabad. The decree was against three defendants of whom the 
then respondent was one. When a notice under O. XXI, r. 22, was issued 
against the respondent, he contended that the decree was time-barred. The 
applicant relied on the fact that on July 25, 1934, he had applied for execu- 
tion of the decree to the Ahmedabad Court and an order was made on that 
date transferring the decree to the Bombay High Court for execution. It was 
argued that the application for the transfer of the decree to Bombay was a step- 
in-aid, and afforded a fresh starting point for the period of limitation. It 
must be noticed that the whole discussion there was in respect of att. 182 of 
the Indian Limitation Act. That portion of the discussion is not material in 
the present case. The application for execution contained in column ($) the 
following: ‘‘By attachment under O. XXI, r. 54, of the C.P.C. and issuing 
notice under O. XXI, r. 22, of the said Code”. The notice came for hearing 
in Chambers before Engineer J., and he considered the words used in the last 
column in two parts: (1) by attachment under O. XXI, r. 64; and (2) by 
issuing notice under O. XXI, r. 22. It was observed that the first part was 
not in order as it did not give particulars of the property sought to be attached. 
As regards the second part, viz. issuing notice under O. XXT, r. 22, of the 
Code, the learned Judge was of the opinion that it was not one of the modes in 
which the assistance of the Court could be rendered within: the meaning of 
O. XXI, r. 11. The matter went in appeal. Beaumont C.J., in dealing with 
the application, observed as follows (p. 681): 

“ All that appears In column J the heading of which is ‘mode in which assistance of the 
Court is required,’ are the words, “By attachment under Order XXI, r. 54, of the Code of Civil 
Procedure, and issuing notice under Order XXT, r. 22, of the said Code.” Without anything more 
to go upon it would have been impossible for the Court to execute the, decree.” 

In the Appeal Court the question whether the application would have been 
in proper form, if the last column contained only ‘‘by issuing notice under O. 
XXI, r. 22” does not appear to be specifically discussed. It appears however to 
have been assumed that it would not have been so, because there would have 
been otherwise no necessity to permit an amendment by inserting the particulars 
of the property sought to be attached. 

The question whether the issue of a notice under O. XXI, r. 22, is the proper 
phrase to be used in col. (j) Has to be decided on the wording of O. XXI, r. 
11(2) (j), which provides as follows: ‘‘(j) the mode in which the assistance 
of the Court is required, whether (i) by the delivery of any property specifi- 
cally decreed; (ii) by the attachment and sale, or by the sale without attach- 
ment, of any property; (iii) by. the arrest and detention in prison of any 
person; (iv) by the appointment of a receiver; (v) otherwise, as the nature of 
the relief granted may require’’. Sub-rule (2) prescribes the form for the execu- 
tion of a decree in all cases. It is not limited to a money decree. The last col. (4) 
therefore is headed ‘‘the mode in which the assistance of the Court is required’’. 


1 (1988) 40 Bom. L. R, 076. 
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The object of the application being to enforce the decree (which the Court has 
passed) the Court is requested to render further assistance to the holder of the 
decree. He informs the Court the mode in which the Court can assist him. But all 
this is for the purpose and with the object of getting for the decree-holder the re- 
lief which the Court has already granted under the decree. Reading the whole of 


” that clause it is clear that the object of the statements in that column is for the 


decree-holder to inform the Court the manner in which the Court can get for 
him the relief which it has already granted. Except that, there is no other 
object for the application for execution and for the words put in that column- 
The Court may pass a decree for specific’ performance of a contract, or for 
restitution of conjugal rights, or for delivery of specific moveable property, 


~or a mandatory injunction, to. demolish certain obstructions. A Court may 


pass a decree in several forms. The first four sub-clauses of cl. (j) deal only with 
the return of specific property, or the ar ast of the judgment-debtor, or the 
sale of his property, or the taking custody| of his property through the media- 
tion of a receiver. But there are several oj 1er decrees’ in which these kinds of 
relief are not suiatble or applicable. Theréfore cl. (v) is inserted as a general 
residuary clause. That must, however, as the words used therein clearly indi- 
cate, also relate to the nature of the relief which the Court has granted by the 


` decree. To put it in other words the application for execution is only for the 


the purpose of asking the Court to get the actual rélief for the decree-holder. 
Asking the Court to extend the life of the decree for execution is not, in my 
opinion, a mode in which the Court’s assistance can be asked to get the relief 
awarded by the decree. To obtain extension is a relief not awarded by the 
decree. In my opinion, therefore, the practice hitherto followed in the Pro- - 
thonotary’s office of permitting the statement ‘‘By the issue of a notice under 
O. XXI, r. 22” in coL (å) of O. XXI, r. 11(2), is not supported by authority 
and is wrong.’ The words of O. XXT, r. 22, assume the existence of an appli- 
cation for execution, which is assumed again to be in accordance with O. XXI, 
r. 11, read if necessary with O: XXI, r. 17. When such an application for 
execution is made, the Court has to scrutinise whether it is made within a year 
of the previous application. If it finds the same to be beyond that period the 
Court directs a notice to issue. That notice the Court may make absolute, after 
hearing the parties. Although the application for execution is on file the 
deeree-holder does not get the relfef through the assistance of the Court. The 
Court directs. the issue of a notice. In my opinion, therefore, the issue of a 
notice under O. XXI, r. 22, is not a mode of execution and is not a relief which 
a party: asks as awarded by the d&cree. He has to wait because he has come to 
Court one year after the previous order of execution. This is made clear again 
by the words of r. 22. On proper- grounds being shown the Court ‘can dispense 


` with the issue of that notice. This clearly indicates that it ig not a mode of 


execution or enforcement of the decree. Tt is a hurdle which the decree-holder 
has to cross or which obstruction is removed by the special order of the Court, 
before he obtains the relief awarded -to him by the decree. The judgment in 
Odhavji Anandji v. Haridas Ranchhoddas to the extent it is held that an ap- 
plication for execution which contains in col. (j) the words ‘‘By the issue of a 
notice under O. XXI, r. 22” is a proper application as prescribed by O. XXL 
r. 11, is erroneous. ? 

The argument that the decree-holder is unable to trace the property of the 
jaudgment-debtor or has not sufficient grounds to obtain an order for his arrest 
and detention in prison cannot be considered sufficient to act in contravention 
of the express provisions of O. XXI, r. 11. If a decree-holder does not know of 
any property of the judgment-debtor which he can attach he cannot make a 
proper application under O. XXI, r. 11, col. (f),' because he will not be able 
to give particulars of the property which he asks the Court to attach. . That 
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difficulty, however, does not exist in the case of an application for the 
arrest of the debtor. The decree-holder may be perfectly conscious that the 
Court ‘will not make an order for the arrest. That, however, does not 
prevent him from making an application for the arrest and to write in -the 
last column ‘‘By the arrest and detention in prison of the judgment-~debtor’’ 
as required by O. XXI, r. 11. By doing so he complies with the provisions of 
law, although he may fail to obtain the order from the Court. Such an appli- 
cation, when filed, is according to the prescribed form and will be retained 
on file of the Court. That will meet the requirements of law. 

That brings me to the question as to what should be done in the present case. 
It is obvious that by the long practice prevailing im the Prothonotary’s office, 
which was accepted in Odhavfi v. Haridas, the applicant was led to believe 
that the application for execution filed by him in the present case was in pro- 
per form. Should he suffer for that erroneous belief on hib part? He was 
led to that belief by the practice and the decision mentioned above, which 
I have held are both wrong. I do not think the applicant should ‘suffer for 
that erroneous belief, which has been caused by the Court’s practice. In the 
alternative the applicant has applied for an amendment of his application. 
Under the circumstances I allow the applicant to amend the application for 
execution by inserting in the last column the words ‘‘By the arrest and deten- 
tion in prison of the judgment-debtor’’. Under O. XXXI, r. 17, the Court 
has power to permit an amendment even after the period of limitation has 
expired. It is true that the Court should not make the respondent lose a valu- 
able right if the right was acquired through the negligence or delay of the 
decree-holder. In the present case the applicant committed the error through 
no default of his, and therefore I am unable to allow the respondent to insist on 
his right which he otherwise may have got. It was argued that the permission 
to allow the applicant to amend his application for execution in the manner 
mentioned above would mean allowing him to set up a totally new and inde- 
pendent case. It was pointed out that in Mahomedbhat v. Dawoodbhas & Co.,' 
there was already an application for execution in which the applicant had sought 
to dttach the property of the debtor, although the description of the property 
was not mentioned. It was contended that if the attachment of one property 
was asked for, the Court would not allow by way of amendmnent attachment of 
another property. In my opinion all these questions, in the circumstances of 
this case, do not arise. The facts of the present application are not similar to 
the facts of any of these illustrations. I therefore think that the order for 
amendment under r. 17 is just and proper im the present case. If necessary, 
s. 151 of the Civil Procedure Code enables me to grant that relief in the 
exercise of my discretion and allow the amendment to meet the ends of 
justice. On that amendment being made the application under O. XXI, r. 11, 
‘will be in order and the notice under O. XXI, r. 22, will be proper. 

Mr. Desai on behalf of the respondent contends that even on the order made 
by the Court today a proper application for execution only comes into being 
now and therefore the applicant must cause another notice to be issued. Accord- 
ing to him he will mest that notice when issued and served on him. It is 
argued on behalf of the respondent that the notice already on the record of the 
Court under O. XXI, r. 22, must be digmissed because it is based on an improper 
application for execution. In my opinion, that argument is unsound, and the clear 
answer is provided by the words of O. XXXI, r. 17. The amendment if and 
when allowed relates back to the original date of application for execution and 
that application should then be read as if the amendment existed on the day 
the application for execution was originally made. In that view the present 
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notice is properly issued and has to be disposed of on merits. 

In the affidavit of the respondent it has been contended that he had made 
payments and therefore the decree should not be executed. The affidavit itself 
mentions that no payments are certified on the decree. As an executing Court 
I cannot take notice of these paymenta. The notice under O. XXI, r. 22, is 
therefore made absolute. 

In the normal course a notice under O: XXI, r. 22, is made absolute without 
costs being awarded. The principle appears to be that the decree-holder 
himself had not applied for execution of the decres for more than a year and 
had therefore to come to Court. That not bemg the fault of the debtor the 
decree-holder cannot get the costa from the defendant. In the present case 
the matter has been argued at considerable length because of the practice pre- 
vailing in the Prothonotary’s office and the judgment in Odhavjt v. Haridas. 
All these are matters for which I do not think the parties can be blamed. The 
result is that the ordinary practice should be adopted and there will be no 
order as to costa. : 

Attorneys for applicant: Bhatshankar, Kanga & Girdkarlal. 

Attorneys for respondent: Kamdar & Co. 


Before Mr. Justice Blagden. 
HARKISONDAS NANJIBHAI v. CHATURBHUS oa al 
Recetver—Appoiniment of —Right of general creditor to have receiver appointed—Kaquilable right 
to proceeds created by abwse of confidential knowledge—Right do follow property—Charge on 


property. 

A reoetver is generally not appointed at the instance of a mere general creditor, over 
property to which he has no specific claim, merely fn order that if he establishes his claim ° 
as a creditor there may be assets wherewith to satisfy it. X 

Omen and Guich v. Homan}, followed. 

A person who has been defrauded by the abuse of knowledge which one of the defendants 
ought to have treated as confidential, has no right in equity to follow the proceeds ofthe ~ 
abuse of that knowledge: 

A person whose money or tangible property has been wrongfully taken has the right to 
trace that money or follow that property tuto whatever form it may have been converted; 
but he has no right to a chargé on property which never belonged to him but which is alleged 
to have come into existence as a result of the dishonest conduct of the other party. 


Tue facts appear sufficiently from the judgment. 


H. D. Banay, for the plaintiff. 
M. V. Desai, for defendant No. 3. 


Braanen J. This is a motion by the plaintiff in the suit against defendant 
No. 8 for an injunction restraining him, his servants and agents ‘‘from re- 
covering any moneys due by the Assam Oil Co., Ltd., or the Burmah Shell Oil, 
Storage and Distributing Co of India, Ltd, in respect of the supply of 100 
tons of -Fullera Earth.” . 

The circumstances under which it comes to be made are, very briefly, as 
follows, according to the plaintiff: 

For some time before May 18 this year the plaintiff and defendants Nos. I- 
and 2 were in partnership. Negotiations started between the firm and the 
Asam Oil Company, Ltd., for the-sale by the former to the latter of a quantity 
of Fullers Earth. According to the plaintiff, defendants Nos. 1 and 2, in fraud 
of the plaintiff, their partner, negotiated the sale not on behalf or in the name 
of the firm but in the name or on behalf of a business called ‘‘C. Bhuj Goradia’’, 
a name which a very brief study reveals to have a striking resemblance to that 


* Decided, August 8, 1946. O. J. C. Suit 1° (1888) 4 H. L. C. 997. 
No, 1001 of 1046. 
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of defendant No. 1: The business, ‘C. Bhuj Goradia,’ and not the plaintiff’s firm, 
„actually -obtained a quality of Fullers_Earth and sold and delivered it to the 
‘Assam Oil Company, Ltd., as a result of which the Assam Oil Company, Ltd., 
owes a large sum of money to somebody. The Fullers Earth sold and deli- 
vercd was not the plaintiff’s Fullers Earth and was not the plaintiff’s firm’s 
Fallers Earth, but other Fullers Karth. If those facts are correct, and for the 
purposes of th's motion—though only for those purposes—I assume that they 
are, it is obvious that a fraud was perpetrated on the plaintiff by defendants 
Nos, 1 and 2, against whom he may have a remedy in contract—-whether he 
has or has not depends on the terms of the partnership agreement read with 
the dissolution agreement, and he undoubtedly has, if those facts are correct, a 
remedy in tort for conspiracy——but in each case the relef to which he is entitled 
is damages, the measure of damages being, as it seems to me, the profit which 
“be would have made if the bargain for which the firm was ùn treaty had gone 
through. The plaintiff started his suit on June 21 this year against defendants ` 
Nos. 1 and 2, and he claimed a declaration that he, who under the dissolution 
agreement of May 13 was entitled to the entire property, rights and assets 
of the former firm, was entitled to the benefit of the order to suppiy the 100 tons 
of Fullers Earth, damages, an injunction, as now sought against defendant 
No. 3, accounts, an interim receiver, costs, and further or other relief. He 
moved the Court for an injunction, and defendants Nos. 1 and 2 then put up 
the following case: 

“ Tt was not we who sold and delivered the Fullers Earth to the Assam Of] Company, Ltd., 
at all, but a completely independent person called Prabhudas Tribhovandas Goradia carrying 
on business as C. Bhuj Goradia, whose only connection with the previous firm whatsoever was 
_ that he happens to be the father of defendant No. 1.” 
Such being their case, there was no great generosity on the part of defendants 
Nos. 1 and 2, undertaking, as they did, not to receive the moneys due from the 
Assam Oil Co., Ltd., for they were only undertaking not to receive moneys 
which, according to them, were not payable to them. In any case, they did 
not undertake not to receive the moneys ‘‘or any part thereof,’’ with the 
result that if they were so minded they might possibly escape the consequences 
of what would really amount to a breach of their undertaking by receiving 
the said moneys, they letting the Assam Oil Company, Ltd., off, say, one rupee. 
It is consequently not very surprising that the plaintiff was not satisfied with 
that undertaking and proceeded to amend hig plaint by adding this gentleman, 
Prabhudas Tribhovandas Goradia, who carries on business in a name so closely 
vesembling that of his son; as defendant No. 8, alleging that he is a mere tool 
or benantidar of the first two defendants. The present motion was then taken 
out against defendant No. 8, asking for the injunction which I have stated, 
and defendant No. 8, answer to that is: ‘‘I am a completely independent con- 
` tractor and have for years and years been carrying on my own business: since 
August 1945 I have been doing it in the name of my son because I think it is 
lucky to carry on business in the name of one’s son.’’ No useful purpose would 
be served, in fact harm might possibly be done, if this case goes to trial, if 
I were to discuss now the available evidence about this matter. Suffice it to say 
that I think the plaintiff has made out a prima facie case, at all events, that 
‘defendant No. 3'is a benamidar for the first two defendants. I may be quite 
wrong, but I propose to approach the present motion on the assumption that 
there is a reasonable chance that he will at the trial succeed in establishing 
that. But what then? The only cause of action common to all the three 
defendants, and consequently the only cause of action, so far as I can see, 
which the plaintiff has against defendant No. 3 is a claim for damages for 
conspiracy, that is, unliquidated damages for a naked tort. He has no con- 
tractual relationship with defendant No. 8 at all. It must be borne in mind 
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‘ that on any view of the matter, the first two defendants did not steal and 
defendant No. 8 did not receive any tangible or definable piece of property from 
the plaintiff; All that was done, and if it was done I am not seekmg for a 
moment to minimise the dishonesty of it, was to abuse knowledge which it was 
the duty of the first two defendants to use honestly and confidentially for the 
purposes of the firm of which at the time they were members. The plaintiff, 
therefore, is not, in relation to defedant No. .3, entitled, if he establishes 
his claim against him, to be paid out of any specific fund, but if he establishes 
his claim, he will be a mere general creditor of defendant No. 3. Now, it is” 
very clear that as a general rule a receiver is not appointed at the instance of a 
mere general creditor over property to which he has no specific claim merely 
in order that if he establishes hig claim as a creditor there may be assets where- 
-with to satisfy it (see Kerr on Receivers, 1985 edition, at p. 46). The case 
there cited is a decision of the House of Lords in Owen and Guich v. Homan,' 
where the question is very fully discussed. The following observations of the 
‘Lord Chancellor are almost precisely applicable, in my opinion, to the present 
case (p. 1086) : 

“The Ptatntiffs here do not claim as specific appointees of any part of the Defendant's : 
seperate estate. They are merely in the nature of general creditors seeking to obtain payment by 
a sort of equitable action of assumpsit or debt. In such e case ft isa strong exercise of authority 
to deprive the Defendant, on motion, of property on which the Plaintiffs have no specific claim, 
in order that, if they establish their claim as oreditors, there may be asects wherewith to satisfy 
them. I do not mean to say that such a course may not be taken, though I have not discovered 
any authority for it. Perhaps the anomalous nature of the right, where a Plaintiff is claiming 
as a general creditor of a married woman, and is seeking payment out of her separate estate, 
and the inability of the Court to govern the proceedings in equity insuch a case by rules strictly 
conformable to those which regulate an action at law, may. warrant the interim interference by 
a receiver. But-a chance of doing a wrong to the Defendant in such case is certainty much 


_ greater, and much more apparent, than where a right asserted is a right against some specifo 
fund or estate.” 


I do not think there is any serious ehance of doing at any rate any irreparable 
wrong to defendant No. 3 in the present case by granting the injunction 
- Bought. It is true that it is an injunction that is sought on this motion and 
not a receiver, but the effect of the Injunction would be to make the Assam 
Oil Cò. receivers wihout remuneration and without security of the fund in 
question, and therefore the principles which govern the appointment of a 
receiver must, in my opinion, be applicable to the injunction sought. There are, 
however, in this particular case at least two distinctions from-the position in 
Owen and Gutch v. Homan. One is that the plaintiffs here are not claiming 
under any sort of equitable action of assampsit or debt as against defendant 
No. 8. They are, as I have pointed out, bringing an action in tort. The 
other is a point which was only slightly considered in the House of Lords, viz. 
that the rights of other creditors, if there are any, have always got to be con- 
sidered on applications of this kind. ing those two considerations together, 
let me suppose that defendant No. 8 became insalvent tomorrow. The plaintiff 
would not even have a right to prove against his estate, his claim being a claim 
for unliquidated damages for tort. It would indeed be strange by granting 
‘ an injunction or appomting a receiver on his motion I were to translate him 
from the unenviable position he now occupies of not being sven a creditor in 
insolvency into the much more fortunate one of a secured creditor, and the very 
strangeness of such a result seams to be a strong reason why I should not pro- 
duce it. I have not been able to discover any authority for the proposition that 
a person who has been-defrauded by the abuse of knowledge which one of the 
defendants ought to have treated as confidential knowledge has any right in 
equity to l, pollo the proceeds of the abuse of that knowledge. The. right of 
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a person whose money or tangible property has been wrongfully taken to’ 
trace that money or follow that property into whatever form it may have been 
converted is well established, but the right now claimed is a right to a charge 
on property which never belonged to the plaintiff but which is alleged to have 
come into existence as a result of the dishonest conduct of defendants Nos. 
1 and 2. I do not think I can at this late stage of the 20th century invent - 
such a new right, particularly when, as I have pointed out, to do so would have 
the extraordinary effect of converting the plaintiff, in an action as against 
defendant No. 3 for. unliquidated damages in tort, into a secured creditor. I 
fully appreciate the attraction and force of Mr. Banaji’s argument inviting me 
io do so. In one sentence it amounts to this: Prevention is better than cure. 
With that proposition no one, I think, would disagree. Applied to the facts of 
the present case it is fallacious because it ig sought to prevent a wrong by 
what might very likely, if defendant No. 8 is, as the plaintiff alleges, in 
straightened circuinstances, amount to an infringement of the rights of 
third parties. What in fact and in effect the plaintiff is asking for is, really, _ 
attachment before judgment, and though there is evidence that the plaintiff 
may not get his money if.the order sought is not made, even if he succeeds in 
the suit, there ia no evidence at all that defendant No. 3 is about to dispose 
of -the whole or any part of his property or is about to remove the whole or any 
part of his property from the local limits of my jurtsd‘ction,.and in the absence 
of such evidence I cannot grant attachment before judgment. An early date for 
hearing has already been fixed and consequently there is no order that I can 
make on the motion except that costs be reserved to the trial Judge. 

Interim “injunction pending an application to the Appeal Court up till 
2 o’clock tomorrow afternoon. 


Attorneys for plaintiff: Choksey & Oo. s 
Attorneys for defendant No. 8: Khandvala & Chhoitalal. 
[Note :—An appeal (No. 46 of 1946) was preferred against the above judgment; but it was 
dismissed by Stone C. J. and Chagla J. on August 16, 1046—Ens.] 


. Before Mr. Justice Blagden. 
JESSINGBHATI JAGJIVANDAS v. JIVATLAL PRATAPSL* 
Civil Procedure Code (Act V of 1908), Sec. 98—Suit relating to charity— Addition of defendant— 
Consent of Advocate General. è 

Where a suit is amended, at any rate by the introduction of a new party or in some other 
quite substantial manner, the sutt is not identical with the sutt which it was at the commence- 
ment. 

Hence, the addition of a new defendant without the sanction of the Advocate General 
under s. 92 of the Civil Procedure Code, 1908, vitlates the suit brought with the requisite 
consent. 

Abdul Rekman v. Cassuim Ebrahim! and Bapugouda Yadgouda v. Vinayak Sadashiv!, 
referred to. S i 

. Norros of motion. The facta appear from the judgment. 


H. D. Banaj and V. F. Taraporevala, for the plaintiffs. , 
Purshottam Tricumdas and M. C. Setalvad, for defendants Nos. 1, 2 and 4 


BLAGDEN J. This is a motion by the plaintiffs in a suit brought with the 
leave of the learned Advocate General under s. 92 of the Civil Procedure Code 
against four defendants. But for a mere accident there would have been five 
defendants. With regard to the 6th person who was omitted from the list of the 
defendants the plaintiffs’ attorneys, I understand, received back the registared 
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envelope in which they had placed their letter before action with the gloomy 
word ‘‘dead’’ written on it by some postal authority. After the sanction of 
the Advocate General was obtained and after the suit was commenced it trans- 
pired that this statement by the postman was ‘‘grossly exaggerated’’, and the 
man was in fact alive and well. In these circumstances the plaintiffs approach- 
ed the Prothonotary yesterday and obtained from him leave to amend the plaint 
by adding the person who now appears as the 5th defendant. I am going to 
say as little as T can about the merita of the case, which have not been discussed 
at all before me, but the relief sought against all the defendants is their removal 
from office as trustees of a certain trust, the appointment of new trustees in 
their place, an order on the defendants to transfer the trust properties to the 
new trustees, the framing of a scheme, an interim receiver, an interim injunc- 
tion and further or other relief. The motion for an interim injunction coming 
before me today and Mr. Purshottam appearing for defendants Nos. 1, 2 and 4, 
the latter took a preliminary objection, namely, that the suit as now framed 
has never been sanctioned by the Advocate General and therefore that what. 
the pla‘ntiffs had done yesterday had rendered the whole suit bad. In support 
of this contention, the principal case on which he relied is a decision of Mr. 
Justice Davar in this Court in Abdul Rehman v. Caseum Ebrahim’, which is 
very nearly on all fours with the present case. The learned Judge actually 
decided only that the suit could not proceed against the defendant who was 
added by the unsanctionéd amendment. But, in point of fact, that was all he 
hacl to decide, because the case as against the other two defendants had already 
been disposed of by the time he gave his reported judgment. It is, I think, clear 
that he thought that if the suit had not been already disposed of as against the 
other defendants, it would have been bad not only.as against the new defen- 
dants but as against the old defendants also. He referred, in the course of 
his judgment, to one earlier Bombay decision and to a decision in Gopal Des 
v. Kanno Dest? to the effect that the sanction of the Advocate General is a 
condition precedent to the institution of a suit under s. 92—a fact which I should 
have thought was so obvious that even Allahabad could not decide to the con- 
trary. He also referred to two out of, I believe, to be a number of English 
decisions to the effect that an amendment of proceedings in an English relators’ 
action cannot be allowed without the sanction of the Attorney General. I know 
that in one of them, The Atorney-General v. The Ironmongers’ Company,3 
the Master of the Rolls remarked that he did not know anything more impor- 
tant than that the authority and discretion of the Attorney General in all these 
proceedings ‘‘should be maintained perfectly unbroken and unfettered and 
unbiassed.’’ 

On the face of it, it seems to me, if a suit is amended at any rate by the 
introduction. of a new party or in some other quite substantial manner the suit 
is not identical with the suit which it was at its commencement. In this 
particular case the matter is entirely technical, but it might not be. The 
Advocate General m'ght have sanctioned the suit against, say, the four defen- 
dants and have been perfectly unwilling to sanction the suit against the Sth 
person, and if the plaint‘ffs were at liberty, without his sanction, to bring 
new parties on the record as defendants, it might- mean that the protection 
afforded by s. 92 to trustees of public charities would be rendered nugatory. 
Therefore, though technical, I think the point is of some substance and 
importance. ` 

Against Mr. Purshottam’s contention that the present suit in effect com- 
mitted suicide yesterday at the hands of the plaintiffs when the amendment in 
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question was-allowed, Mr. Banaji has drawn my attention to a decision of a 
bench of this Court in Bapugouda Yadgouda v. Vinayak Sadashiv'. In point 
of fact, in that case the amendment under consideration had been sanctioned 
by the Collector of the district concerned, discharging the functions of the 
Advocate General by virtue of a Government resolution. It was contended, as 
it happened, by Mr. Purshottam, that the Government resolution did not em- 
power him to sanction an amendment of the proceedings but only to sanction 
their commencement. This point the learned Judges ‘seem to have decided 
against him, which means that, in any case, the amendment there in question 
was sanctioned by a person empowered to sanction it and, therefore, the sug- 
gestion made by the Court that an amendment of proceedings in a suit under 
8. 92 can be made without sanction was not necessary for their Lordships’ 
decision. However, in what I think must have been a considered judgment 
—-though it does not so appear from the report—Mr. Justice Broomfield, in 
giving the judgment of the Court, is reported as having said this (p. 715): 

“We think, the trie position is that it is for the Court to decide in sults under s. 92 as in any 
other suit "whether an amendment is permissible, and the censent of the Advocate General or the 
Collector as the case may be is really evidence which has to be taken into cohsideration before 
deciding whether the amendment should be allowed. We can see no reason why amendments 
which do not substantially change the character of the suit or enlarge the scope of it should 
not be made by the Court itself without sanction. Amendments which enlarge-the scope of the 
suit, for instance by allowing further reliefs, without substantially changing its character, may 
be made with the sanction of the Advocate General or the Collector, that sanction, as I say, 
being evidence that the suit after amendment is to all intents and purposes the same suit and 
nota different one. Amendments substantially changing the character of the suit would we 
think not be permissible even with sanction.” 

I do not myself understand why the learned Judges referred to ‘‘evidence’’ 
that the character of the suit remained the same, for, surely, whether a suit 
is the same suit or not is a question of law which any competent Court can 
determine merely by reading the amended pleadings and comparing them with 
the unamended pleadings; and I cannot help feeling that perhaps some mis- 
take has been made in reporting what was said on the point. But apart from 
that, in my opinion, when the Court referred to an amendment which ‘‘did 
not substantially change the character’’ of the suit and which Mr. Justice 
Broomfield and Mr. Justice Macklin thought could be made without sanction, 
I do not think they intended for one moment to refer to anything more sub- 
stantial than, say, an amendment correcting some obvious slip, as for example, 
if the word ‘‘plaintiff’’ had been used for ‘‘defendant’’ by mistake, or cor- 
recting an error ‘in punctuation or something of that kind; I certainly do not 
think they intended to suggest that a party could be added as a defendant 
without the sanction previously obtained of the Advocate General. An 
amendment of that kind, it seems to me, necessarily enlarges the scope of the 
suit. Be that as it may, in my opinion, if this expression of opinion is at varianco 
with the decision of Mr. Justice Davar, which I do not think it really ia, I have 
little doubt that the proper course for me to do would be to follow the deci- 
sion of Mr. Justice Davar, supported as it is by English authorities. 

I, therefore, hold that the suit has since yesterday been bad and therefore 
I can make no order on the motion. 

Now, the next question ig, how the technical difficulty can best be cured. The 
plaintiffs apply, and I give them leave, to withdraw their suit, which will, of 
course, involve paying the costs of the suit and the motion to the defendants 
who appear. These costs I quantify at Rs. 450. With the consent of the ap- 
pearing defendants I order that the affidavits filed on this motion may be 
returned to the parties and used w:thout re-swearing in support of and op- 
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position to any motion which the plaintiffs may make in the suit which they 

intend to bring after getting the Advocate General’s sanction, and I give them 

leave to bring a fresh suit against the five defendants who at present appear 

on the record, with, of course, the sanction of the Advocate General, in res- 

peat of the same subject-matter, under 0. XXIII, r. 1, of the Civil Procedure 
e. 


Attorneys for plaintiffs: Madhavji & Co. i 
Attorneys for defendants: Amarchand & Mangaldas. 


Before Mr. Justice Bhagwati. 

CHIMANRAM MOTILAL. v. VANDRAVANDAS GORDHANDAS.* 
Indian Arbitration Act (X of 1940), Sec. 34—Agreement to refer to arbttration—Agreement speli 
A out of rules of association agreed to by both sides—Stay of suii—Burden of proof—“Taking any 

other steps in the proceedings" —Merely signing consent praccipe given by other side—Whether 

such signing amounts to taking steps—Competency of arbitrators to determine questions of law 

—Question whether a rule of association is ultra vires, tf can be decided by Court. - 

In an association fo which each member when he joins the association agrees to be bound 
by its rules and regulations, containing among other things a compulsory arbitration clause, 
when a dispute subsequently arises between the members regarding a transaction entered 
into under the rules, the arbitration clause though not arrived at inter se is binding on them 
and they are bound to refer their dispute to arbitration under the rules. 

If there is an arbitration agreement between the parties, it is the prima facie right of a 
party to apply for a stay of proceedings in Court. It is for the party, who opposes the 
application for stay, to point out that there are sufficient reasons why the matter should 
not be referred in accordance with the arbitration agreement. 

The mere unconditional signing by the defendant of a consent praccipe sent by the 
plaintiff? for postponement of the suit on the ground that the writ of summons has not 
been served, does not amount to ‘taking any other steps in the proceedings” soas to debar 
him from applying for a stay of the proceedings under s. 84 of the Indian Arbitration Act, 
1040. The step to be taken must be a step to be taken by the applicant. 

Ives & Barker v. Willans,) Zalinoff v. Hammond,’ and Radbons v. Juggilal Kamalapat,” 
referred to. 

i Arbitrators are competent to determine points of law as well as questions on the construc- 
- thon of an agreement. Merely because questions of law might arise in the course of arbitra- 
tion it cannot be said that the Court should refuse to make an order staying the proceedings. 

The Court; however, has the discretion, when it feels thatthe questions of law which would 

fall to be'determined by the arbitratorė are gach as wrould rather not:be left to be determined 

hy them, not to make an order staying the proceedings. 

Ranecguage Coal Association, Lid. v. Tata Iron and Steel Co., Lid. and Tolaram Champalal 
v. Jewonram Gangaram,' followed 

Where the question which arose at the outset was whether one af the rules of.an associa- 
tion was slira vires the association, the Court declined to stay the suit under s. $4. 


Buron Exchange case. 


Tho plaintiffs, the frm of Chimanram Motilal, and defendanta No. 1, the 
firm of Vandravandas Gordhandas, were members of the Bombay Bullion 
Exchange, Ltd. (defendant No. 2), and defendants Nos. 8, 4 and 5 were meni- 
bers of the clearing house sub-committee of defendant No. 2. Both the 
plaintiffs and defendants No. 1 did business in the sale and purchase of gold 
and silver bara. Hach one of them, when they became members of the Ex- 
change, agreed to be bound by its rules and regulations, one of which made 
it obligatory on all members to refer their disputes arising out of transactions 
in sale or purchase of bullion to arbitration. 

The plaintiffs entered into a series of transactions of purchase of silver bara 
from defendants No. 1 and other members of the Exchange covered by delivery 
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No. 18 for February 28, 1946, the day fixed for delivery being March 6, 1946. 
-On that day the plaintiffs had to purchase 4803 bars of silver and to sell 425 
bars of silver, the resultant being the taking of delivery of 4878 bars. 

. On February 28, 1946, the Finance Member of the Government of India, 
in presenting the budget to the Indian Legislative Assembly, announced the 
imposition of an extra import duty on silver at the rate of Re. 10-5-0 per 100 
tolas of silver. 

Rule 28 of the rules and regulations of defendant No. 2 provided that 
whenever import duty be levied or increased by Government on gold or silver 
or guineas, the vendor shall be entitled to recover at the time of giving delivery . 
the rate of delivery order or of the soda (i.e. the contract) after adding thereto 
an amount equal to the duty which may have bean imposed OF increased and 
the huyer shall be bound to pay such addftional amount. 

In pursuance of the above rule the secretary of defendant No. 2 put up a 
notice on March 5, 1946, that the purchasers under delivery No. 18 were bound 
to pay the increase in the duty on silver. On March 6, 1946, the clearing 
house of defendant No. 2 issued delivery orders to the plaintiffs to pay the 
additional duty when taking delivery of the silver bars purchased by them. 

-On May 15, 1946, the plaintiffs filed a suit for a declaration that r. 28 of 
the rules framed by defendant No. 2 was wira vires, and injunctions restrain- 
ing (1) defendants Nos. 8, 4 and 5 from proceeding against the plaintiffs on’ 
the basis of default made by them, (2) defendant No. 2 from taking disciplinary 
_ action against them, and (3) defendants No. 1 from pressing their claim against 
them. 

Defendants Ko. 1 took out a notice of jotan calling upon the plaintiffs to 
show cause why the hearing of the suit should not be stayed under s. 84 of ihe 
Indian Arbitration Act, 1940. 


M. P. Amin and K. T. Desai, for defendants No. 1. 
- H. D. Banajt, for the plaintiffs. 


Busaawatr J. This is a notice of ‘motion taken out by the first defendants 
that the suit and all proceedings therein be stayed. The notice of motion is 
addressed mot only to the plaintiffs but also to defendants Nos. 2, 8, 4 and 
5 herein. The plaintiffs are the only persons who have appeared on this 
notice of motion, contesting the same. Defendants Nos. 2, 3, 4-and 5 have chosen 
not to appear. 

The plaintiffs as well as the first defendants are members of the Bombay 
Bullion Exchange, Ltd. For the delivery No. 18 of February 28, 1946, the 
plaintiffs had entered into a large number of transactions for the purchase 
and sale of silver with the first defendants and other, merchants as a result of 
which transactions the plaintiffs were-on the whole ‘to take delivery of 4878 
silver bars of the said delivery. In accordance with r. 54(4) of the Rules of 
Business of the Bullion Exchange a clearance sheet was submitted by the plain- 
tiflg to the clearing house and delivery orders for the 4378 silver bars 
of the delivery were ultimately handed over by the clearing house to the 
plaintiffs, One of the delfvery orders was a delivery order for 50 silver bars 
issued by the first defendants. On each of those delivery orders the Bullion 
Exchange appended-a note that the person who took delivery of the silver bars 

_ thereunder was bound to pay Rs. 10-5-0 per 100 tolas being the additional import ~ 
duty announced by the Finance Member im the budget. The plaintiffs contended 
that they were not bound to pay the additjonal Rs. 10-5-0 per 100 tolas and 
offered to pay to the first defendants the price of 50 bars of silver apart from 
that additional import duty of Rs. 10-5-0 per 100 tolas. This was the position 
adopted by the plaintiffs with regard to all the members .of the Bullion Hx- 
change from whom they had recejved the delivery orders through the clearing 
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house. Disputes- arose between the parties and ‘apprehending that 
by reason of their attitude the Bullion Exchange would take disciplinary 
action against them, the plaintiffs filed on March 7, 1946, a suit inter alia 
against the Bullion Exchange for various reliefs, one of which was for a declar- 
ation that r. 28 of the Rules of Business of the Bullion Exchange was «tra 
vires the Bullion Exchange and/or its Board of Directors and/or its Merchants 
Mandal. Interloeutory proceedings were taken at the instance of the plaintiffs. 
The notice of motion was heard before Coyajee J. and he granted an injunction 
inter aha against the Bullion Exchange on certain terms. The matter went 
before the Appeal Court and on March 28, 1946, the Appeal Court allowed the 
appeal, dissolving the injunction. The judgment delivered by the Appeal 
Court proceeded on the basis that the peraons who had issued he delivery 
orders which had ultimately gone to the plaintiffs through the clearing house 
were not parties to that suit, that the Bullion Exchange would not take any 
action agaist the plaintiffs unless and until a default alleged to have been 
committed by the plaintiffs was reported by the parties concerned to the 
Bullion Exchange, and that as the position then stood there was no cause of 
action for any injunction against the Bullion Exchange. It appears that after 
this decision of the Appeal Court dissolving the injunction, the plaintiffs 
thought of filing suits against the several parties as also the Bullion Exchange 
and the members of the clearing house sub-committee, and the present suit 
is one of that series. f 

This suit was filed on May 15, 1946, against the first defendants who, as I 
have stated, had issued a delivery order for 50 silver bars which had gone to 
the plaintiffs through the clearing house and algo against the Bullion. Ex- 
change and the members of the clearing house sub-committee to whom the dis- 
putes between the plaintiffs and the parties who issaed delivery orders includ- 
ing the first defendants had been referred by the Bullion Exchange for adjudi- 
cation. A notice of motion was taken out by the plaintiffs in this suit seeking 
to restrain the Bullion Exchange who are the second defendants herein and 
defendants Nos. 3, 4 and 5 who were thé members of the clearing house sub- 
committee from adjudicating the disputes in respect of the delivery of the 60 
bars between the plaintiffs andthe first defendants and from taking any action 
against the plaintiffs by way of declaring or posting the plaintiffs as defaulters 
in exercise of the disciplinary jurisdiction. The notice of motion came on for 
hearing ultimately before Chagla J. on June 26, 1946, and he dismissed the 
notice of motion with regard to prayers (b) and (d) of*the plaint, adjourn- 
ing the notice of motion as regards prayer (f) until occasion arose for bringing 
the same on. Certain directions were given by Chagla J. as regards the filing 
of the written statement and the further hearing of the suit. It appears, how- 
ever, that the clearing house sub-committee which had bean appointed by the 
Bullion Exchange on April 5, 1946, to adjudicate upon the disputes between 
the plaintiffs and the other parties including the firat defendants did not take 
any further action until August 9, 1946. The sub-committee met on August 9, 
1946, and on that day proceeded with thé adjudication of those disputes. The 
plaintiffs appeared without prejudice before the sub-committee. - As the first 
defendants had not applied for holding the auction sale as required by the 
rules of exchange, the sub-committee could not adjudicate upon the disputes and 
referred the parties to take steps to have the matter adjudicated by arbitration. 

After the proceedings before the sub-committee terminated in such manner, 
the first defendants moved in the matter of arbitration. A letter dated August 
10, 1946, was received by the plaintiffs nnder the signature of the secretary of 
the Bombay’ Bullion Exchange, Litd., stating that the first defendants had ap- 
pointed Jwalaprasad P. Tiwari, the fifth defendant, as adjudicator to adjudi- 
cate the disputes with regard to the 50 bars of silver and requested the: plaintiffs 
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to appoint their arbitrator within 7 days from the receipt of- their letter. The 

` plaintiffs by their attorneys’ letter dated August 15, 1946, disputed the right 
ofthe first defendants to go to arbitration so long as the present suit was pend- 
ing. They, however, by their attorneys’ letter dated August 17, 1946, for the 
sake of greater caution and in order that their case might not go by default 
appointed one Narandas Pokarmal as their arbitrator without prejudice to their 
rights and contentions in the suit and reserving their rights and remedies in 
the matter. The first defendants thereafter on August 28, 1946, took out this ` 
notice of motion for stay of the suit by reasan of the arbitration agreement which 
subsisted between the parties. \ 

Mr. Banaji for the plaintiffs has contestec\ this notice of motion on various 
grounds. He first contended that there was no arbitrat’on agreement between 
the parties and that therefore there was no question of referring the dispute 
between the parties to arbitration and staying the proceedings im this suit by 
reason of any such arbitration agreement. He contended that the first defen- 
dants had not complied with all the rules and regulations of the Bombay Bullion 
Exchange which compliance was a condition precedent to any reference of the 

. disputes. to arbitration, that they had not applied to the Bullion Exchange for 
holding an auction sale in respect of these 50 silver bars and that in the absence 
of any auction sale held in pursuance of such application, there could not be 
any reference to arbitration. This contention of Mr. Banaji however ignores 
that by reason of the very applications which had been signed by both ‘the 
parties, the plaintiffs and the first defendants, when they became members of 
the Bombay Bullion Exchange, Ltd., both of them agreed to observe and follow 
the present rules and regulations and the rules and regulations which might 
be framed in the future, that r. 50(1) of the Rules and Regulations of the consti- 
tution provided that the difference which may arise in connection with the. 
transactions in gold, silversor guinea whether ready and/or forward between 
the members of the Exchange or between a member and non-member should 
be referred for decision to the arbitrators mentioned in the panel of arbitrators 
nominated by the Hxchange, that once the delivery order issued by the first 
defendants was accepted by the plaintiffs, the disputes which thereafter arose 
between the plajntiffs and the first defendants in the matter of the taking deli- 
very under the delivery order could under the ahove rule be referred for decision 
to the arbitrators, and: that the observance or non-observance of rules preli- 
minary to the submission of disputes to arbitrators was certainly not a matter 
which would go to the:root of the question. Whether the rules and regulations 
preliminary to the dispute being referred to arbitration were observed or not, 
there was certainly a difference which arose in connection with the transaction 
of gold, silver or guinea, whether ready and/or forward, between the members 
of the Exchange and that difference could be referred for decision to the arbi- 
trators as provided in r. 50(1) of the Rules and Regulations of the consti- 
tution of the Bullion Exchange. I, therefore, do not accept this contention of 
Mr. Banaji. : 

Mr. Banaji next contended that the first defendants were not at the timo 
when the proceedings were commenced ready and willing to do all things neces- 
sary for the proper conduct of the arbitration within the meaning of s. 84 of 
the Indian Arbitration ‘Act, and therefore the Court should not make an order 
staying the proceedings in this suit. He urged that long befere the institution 
of this suit on May 15, 1946, the clearing house sub-committee had been ap- 
pointed by the Bullion Hxchange on April 5, 1946, and all the disputes between 
the plaintiffs and the parties including the first defendants were referred to 
their adjudication. .The first defendants chose to proceed with the reference 
which wag thus made by the Bullion Exchange to the clearing house sub- 
committee and prosecuted: that remedy_of theirs right up to August 9, 1946, 
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even though they had an opportunity, after the institution of this sait on 
May 15, 1946, to take out proceedings for stay of this suit by reason of the 
arbitration agreement which subsisted between the parties. He contended that 
not having done so and having waited up to August 9, 1946, when only the clear- 
ing house sub-committee stated that they could not adjudicate the disputes and 
referred the parties to take steps to have the matter adjudicated by arbitration, 
it was not now open to the first defendants to take out this notice of motion. 
He also pointed out that Chagla J. had given directions for the hearing of this 
suit and had given to the first defendants four weeks’ time within which to 
filé their written statement and that the hearing of the suit -was fixed for 
September 23, 1946, immediately after the decision of suit No. 399 of 1946. 
He therefore submitted that the first defendants were not entitled to a stay of 
the suit. As regards the readiness and willingness of the first defendants, 
at the time when the proceedings were commenced in this suit, to do all things 
necessary for the proper conduct of the arbitration, it may bë pointed out that 
the Bullion Exchange themselves had appointed the clearing house sub~ 
committee and referred all disputes between the plaintiffs and other parties 
including the first. defendants for their adjudication. It was a domestic tri- 
bunal set up by the Bullion Exchange purporting to act within the powers 
vested in them under the constitution, and if the first defendants considering 
themselves bound by the rules and regulations of the Bullion Exchange sub- 
mitted to the adjudication of the disputes which had arisen between themselves- 
and the plaintiffa, that certainly could not be urged against them in the manner 
it has been sought to be done. Rightly or wrongly they thought that the dis- 
putes between themselves and the plaintiffs were going to be-adjudicated upon 
by a domestic tribunal warranted by the rules and regulations of the Bullion 
Exchange subject to which the transactions in silver which had passed through 
the clearing house were effected by all the members of the Bullion Exchange 
including themselves, and their conduct in having waited up to August 9, 
1946, is not such as to visit on them by reason thereof the punishment which 
would otherwise have been meted out to them by applying to them the pro- 
vision of s. 34 of the Indian Arbitration Act which disentitle the parties in 
such circumstances from having a stay of the proceedings. Immediately after 
the decision was announced by the clearing house sub-committee-they moved in 
the matter of the arbitration without, loss of any time and there is nothing in 
the period which has elapsed between August 10, 1946, and the taking out of 
this notice of motion on August 28, 1946, which goes in any manner against 
them. If there is an arbitration agreement between the parties, it is the prima 
facie right of a party to apply for a stay of proceedings in Court and it is 
for the party who opposes that application for stay to point out that there are 
sufficient reasons why the matter should not he referred in accordance with the ° 
arbitration agreement. Mere delay of the sort which is pointed out by Mr. 
Banaj? is not such a count against the first defendants as to deprive them of 
the benefit of the provisions of s. 34 of the Indian Arbitration Act. This con- 
tention of Mr. Banaji also fails, : 

In the matter of this suit the summons had not been served by the plainti 
up to June 25, 1946, when the notice of motfon was disposed of by Chagla J. 
The plaintiffs’ attorneys therefore on June 26, 1946, sent: to the first defend- 
ants’ attorneys a consent praecipe for the postponement of the suit as the writ 
of summons had not ‘been served. The first defendants’ attorneys by their. 
` letter of June 26, 1946, returned the consent praecipe duly signed by them un- 
conditionally. Mr. Banaji therefore contended that the first defendants had 
taken a step in the proceedings and were therefore debarred from making the 
present appl’cation-for stay of the suit, the ground being that by consenting 
` tothe postponement éf the-sult by.signing unconditionally the consent preecipes 
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without reserving any right, the first defendants had taken a step in the pro- 
ceedings. There is no doubt that the application for stay of the proceedings 
under s. 34 of the Indian Arbitration Act has got to be made by a party before 
filing a written statement or taking any other step in the proceedings. The 
written statement has not been filed even though the directions had been given 
by Chagla J. in that behalf on June 26, 1946. The question to consider in 
this connection is whether by their signing unconditionally the consent praecipé 
sent to them by the plaintiffs’ attorneys the first defendants can be said to have 
- taken a step in the proceedings. In this connection my attention was drawn 
to a decision in Ives & Barker v. Willans! and the observations of Lindley 
L. J. therein. In that case the plaintiffs had issued the writ against the defendant 
the defendant had entered an appearance to the praecipe and by a formal docu- 
ment had required a statement of claim. That was contemporaneous with the 
entry of the appearance. The defendant had then written a letter to the 
plaintiffs’ solicitors, saying that he should desire a statement of claim. That 
was all he had done. He had taken no other steps before he made the appli- 
_ecation for a stay under the relevant section. The plaintiffs contended that 
the defendant was too late because he asked for or gave notice that he should 
require a statement of claim and that was ssid to be the taking of a step in the 
proceedings. Lindley L. J. considered the language of the relevant section 
which is analogous to the section which we have in our Indian Arbitration 

Act and observed (p. 484): : 

“The authorities shew that e step in the proceedings means something in the nature of an 
application to the Court, and not mere talk between solicitors or solicitors’ clerks, nor the writ- 
ing of letters, but the taking of some step, such as taking out a summons or something of that 
kind, which ts, in the technical sense, a step in the proceedings.” . 

He observed that the step to be taken must be a step to be taken by the appli- 

cant. This case was followed in a decision reported in Zalinof v. Hammond.? 

In that case the plaintiff had given notice of motion for the appointment of a 

receiver and filed certain affidavits in support of the same. They were answer- 

ed by the defendant and not until the motion had come on and been ordered to 
stand over once or twice had given notice of motion to refer to arbitration. It was 
urged that he had taken a step in the proceedings so as to render his notice of 
motion to refer to arbitration too late. Stirling J. referred to the observations 
of Lindley L. J. above quoted and proceeded to observe (p. 94) : : 

“It seems to me that the mere filing of affidavits in defence to a motion for a tecetver 
is not in the nature ofan application to the Court, and consequently not a ‘ step in the proceed- 
ings’ within the meaning of the section. By sucha step is meant a substantive step taken by 
a party. It may be that a very limited application to the Court—such as taking out a summons 
for extension of tlme—would be enough.” 

Both these cages came to be considered by Kania J. in Radbone v. Juggilul 
` Kamalapat.2 The case before Kania J. was very near to the present case before 
— me: [In that case the date for filing the written statement was fixed at Septem- 

ber 9, 1942. On September 8, 1942, the attorneys of the defendants filed a 

consent praecipe and got the time within which to file the written statement 

extended to September 28, 1942. The time so granted was again extended to 

October 7, 1942, by a consent praecipe filed on September 22, 1942. The written 

statement was eventually filed on October 30, 1942, by consent of attorneys for 

the plaintiff. In the meanwhile, on September 24, 1942, the defendants took 
out a notice of motion for stay of the suit on the ground that the contract 
sned upon contained an arbitration clause. It was urged before Kania J. that 
the attorneys of the defendants having. filed consent praecipes and got the time - 
to file the. written statement extended, the defendants had taken steps in the 
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proceedings, and therefore they were not entitled to the benefit of s. 84 of 
the Indian Arbitration Act. Kania J. discussed both the cases cited above by 
me and he also discussed the case which had béen relied upon by the plaintiff 
there, reported in Sarat Kumar Roy v. Corporation of Caleutta.1 He came to 
the conclusion that according to the reported decisions a mere exchange of 
letiers does not amount to taking a step.in the proceedings, while according ‘to 
the observations of Lindley L. J. anything done in the nature of an application 
is considered, as taking a step in the proceedings. Applying the same rule, he 
said that it was clear that in the case before him the defendants’ attorneys did 
not merely write to the plaintiff’s attorneys to obtain their consent but a further 
step was taken, viz. the consent praecipes were filed with the Prothonotary. As 
the Prothonotary has jurisdiction under the High Court Rules to grant an 
oxtension of time, he made the orders granting time on the praecipes. The. 
filing of the praecipes-under the circumstances therefore amounted to consent 
applications to the Prothonotary for extensions of time which were granted. 
These were steps taken in the proceedings by the defendants although with the 
consent of the plaintiff. It is significant to observe that the learned Judge in 
that cage took the filing of the consent praecipe by the defendants with the 
Prothonotary as steps taken in the proceedings by the defendants and did not 
consider the consent of the plaintiff to those praecipes as of any materiality. 
The case before me is a converse case. The plaintiffs’ attorneys here sent to the 
first defendants’ attorneys.a consent praecipe to obtain the consent of the first 
defendants and their attorneys to the postponement of the suit. The step which 
was taken in the proceedings was a step taken by the plaintiffs and their at- 
torneys. No doubt the first defendants and their attorneys gave their consent. 
The consent prascipes were, however, after obtaining the consent of the first 
defendants and their attorneys, filed with the Prothonotary by the plaintiffs’ 
attorneys, and if at all any person could be said to have taken any steps ir the 
proceedings here they were the plaintiffs and their attorneys and certainly not 
the first defendants and their attorneys. This is the distinguishing feature 
between the case before Kania J. and the case before me. As was observed by 
Tandley L. J. the step is meant to be a substantive step taken by the party. I 
do not see anything in the circumstances of this case to warrant the submission 
of Mr. Banaji that i in doing what they did, viz. signing the consent praecipe 
though unconditionally the first defendants and their attorneys took any step 
in the proceedings such as to disentitle them to the benefit of the provisions of 
sB. 34 of the Indian Arbitration Act. f 

Mr. Banaji next contended that the determination whether r. 28 of the Rules 
of Business of the Bullion Exchange was wira vires the Bullion Exchange and/or 
its Board of Directors and/or its Merchants Mandal involved a complicated ques- 
tion ‘of law and as such in the exercise of the discretion vestéd in the Court under 
s. 34 of the Indian Arbitration Act, the Court should not stay the proceedings in 
this suit. According to the authorities, arbitrators are competent to determine 
points of law as well as questions on the construction of the agreement, and merely 
because questions of law might arise in the course of arbitration it cannot be said 
that the Court should refuse to make an order staying the proceedings. There. 
are, however, questions of law and questions of law, and the Court certainly has 
the discretion, when it feels that the questions of law which would fall to be 
determined by the arbitrators are such as would rather not be left to be dater- 
mined by them, not to make an order staying the proceedings im the exercise of 
the discretion which’is vested in it. I do not want to go into the cases where 
this has been determined by the Courts. A reference only to a ais Coal 
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Association, Lid. v. Tata Iron and Steel Co., Lid.’ and Tolaram Cham v. 
Jewanram Gangaram? would suffice. In my opinion a tribunal of even thd most 
important merchants in the trade such as is named in the panel of arbitrators 
by the Bullion Exchange, even though in particular cases it may be advised 
by lawyers in that behalf, would not be a satisfactory body to determine 
whether a particular rule such as r. 28 which is impeached here is wlira vires 
the Bullion Exchange. To use the words of Panckridge J. in Tolaram Champa- 
lal v. Jewanram Gangaram the question which the arbitrators dealing with this 
matter in the event of the suit being stayed would have to decide would be a 
difficult question of law and quite unsuited for decision by laymen. 

This, however, is not the only objection to the granting of the application of 
the first defendants. There is a further objection and it is this. The suit as 
against the Bullion Exchange and the clearing house sub-committee even though 
the interim relief has been refused by Chagla J. has not yet ended. As regards 
defendanta Nos. 3, 4 and 5 the members of the clearing house sub-committee, it 
may be stated that they have already divested themselves of whatever jurisdic- 
tion they had in the matter of the adjudication of the disputes between the 
plaintiffs and the first defendants, they having stated that the parties should 
go to arbitrators. As regards the second defendants, the Bullion Exchange, 
however, the suit does survive and the point for determination, so far as they 
are concerned, would certainly be whether r. 28 of the Rules of Business is 
ulira vires the Bullion Exchange. If the first defendants had been the only 
parties to this suit, it would have been possible to say that the question for 
determination of the arbitrators being whether the firat defendants were 
liable to the plaintiffs in the amount claimed the matter was a fit one to be 
referred to arbitration in spite of its involving the determination of various 
questions including the construction -of the rules, the lira vires character there- 
of, etc. In so far, however, as the second defendants the Bullion Fixchange are 
parties to this suit and the determination of the wlira vires character of r. 28 
will have to be made by the Court, as the hearing of the suit will not certainly 
be stayed so far as they are concerned, the determination of the questions bet- - 
ween the plaintiffs and the first defendants by the arbitrators might involve a 
conflict of decisions between them on the one hand and the Court on the other, 
a result which cannot be looked at with any complacence: by any Court of law. 
As thé plaint is framed it~is necessary for the determination of the liability of 
the first defendants to the plaintiffs as claimed herein to determine whether 
r. 28 is valid and binding on the plaintiffs or being ulira vires the Bullion Ex- 
change is one which they are entitled to set at naught, or treat as not subsisting. 
If r. 28 was binding on the plaintiffs, they would be out of Court and there 
would be no liability of the first defendants to them. If it is not binding on 
them on the ground alleged by them in the plaint, the result would certainly 
be that the first defendants were guilty of default and would be liable to the 
plaintiffs, These are the prima facie considerations as appearing from the 
plaint which would go to show that the determination of the stra vires or other- 
wise character of r. 28 is an essential part of this case, and that would have to 
be determined by the arbitrators before arriving at the conclusion one way or 
the other whether the first defendants are liable to the plaintiffs or not. The 
Court would also not be in a position to brush aside this determination when 
the matter came on for hearing before it. The snit would be stayed only so 
far as the first defendants are concerned; it would go on so far as the second 
defendants are concerned. When the Court comes to determine these questions 
as between the plaintiff and the second defendants, the Bullion Exchange, it 
might come to a conclusion which is not the conclus‘on which he arbitrators 
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came to and there might be a possibility of conflicting decisions being given on 
this question by the arbitrators and the Court. It is therefore that in the 
exercise of my discretion under s. 34 of the Indian Arbitration Act, I feel that 
I should not stay the proceedings in this suit even though I am against Mr. 
Banaji on the other points which I have referred to earlier. in the course of this 
judgment. The judgment of the Appeal Court in suit No. 399 of 1946 does not 
touch this aspect of the case at all The Appeal Court decided the appeal before 
it in favour ofthe Bullion Exchange mainly on the ground that the parties 
who would move the Bullion Hxchange in the matter of the exercise of its dis- 
ciplinary jurisdiction against the plaintiffs were not there, and whatever the 
decision was arrived at in that suit, would certainly not be binding on those 
parties in their absence. That defect is sought to be remedied in this suit by 
bringing in the first defendants as party defendanta to the suit along with the 
second defendants, the Bullion Exchange. Whatever be the merits of the conduct 
of the plaintiffs from the business or the commercial point of view, I have got 
to construe the provisions of a. 34 of the Indian Arbitration Act. In so far as 
I envisage this possibility of conflicting decisions by the arbitrators and by 
the Court, 'I do not think it fit in the exercise of my discretion to stay the pro- 
ceedings in this suit. : 

I may observe in passing that even though the point as to the arbitrator 
named by the first defendants, viz. defendant No. 5, being interested was taken 
in the affidavits, Mr. Banaji wisely did not press that point before me. If it 
were neceasary, I would gay that it is covered by the decision in Smith, Coney 
and Barrett v. Becker Gray & Co.’ and the observations of Phillimore L. J. at 
p. 102 therein. í ; . 

Under the circumstances, the notice of motion will be dismissed. The costs 
of the plaintiffs and the first defendants of the notice of motion will be costs 

„in the cause. Costs will be taxed. ; 


Attorneys for plaintiffs: Mulla & Mulla. . , ` 
Attorneys for defendants: Motichand & Devidas; Kanga & Co. 





Before Mr. Justice Bhagwati. 
CHIMANRAM MOTILAL v. SHANKARMAL SABU.* 
Practice—Notice of motion—Amendment of plaint—Whether amendment amounts fo matoer of 
notice—Qula timet action, essentials of. oe 

The order to amend a statement of claim pending a notice of motion must as a matter of 
precaution be expressly made without prejudice to the notice of motion. Ifthat isnot done, 
the plaintiff may be considered to have watved or abandoned the notice of motion. 

A passage to the above effect in Daniel’s Chancery Practice, Vol. IL, p. 1887, followed. 

A statement to the contrary in Halsbury's Laws of England, Hailsham Edition, Vol. XVIII, 
Pp. 105, § 155, not followed. È 

f Govindram v. Sktonarayan,? referred to. 

If the ciroumstanoes of a partioular case warrant the contlusion that the plaintiff has not 
abandoned his notice of motion notwithstanding the amendment of his plaint, the Court 
is not fettered in holding that under the clroumstances of the case the plaintiff should not be 
considered to have waived or abandoned the notice of motion which had been taken out 
earlier on the bill or statement of claim as unamended. 

It is within the competency of a Court to determine in a. quia tanet action the propriety or 
otherwise of the defendant’s threat to take disciplinary action against the plaintiff in certain 
events, but the Court must have, before it will entertain the action, satisfactory evidence that 
the defendant is threatening or intending to do that which, it is paid, will lead to serious 
damage to the plaintiff. s x 

Draper v. British Optical Association,” followed. 
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Tims was an off-shoot arising out of the transactions described in the fore- 
going case, i.e., purchase and sale of silver effected by the plaintiffs, Chimanram 
Motilal, The suit was filed.on May 9, 1946, against defendants No. 1, Shankar- 
mal Sabu, for declaration and injunction against defendants inclusive of defen- 
dant No. 2, Bombay Bullion Exchange, Limited. 

The plaintiffs took out a notice of motion for an order against defendant No. 2 
in terms of prayer (f) to the plaint, which ran thus: 

_ “ That pending the hearing and final disposal of this sutt the and defendant may be restrained 
by an order and injunction of this Hon’ble Court from declaring or posting the plaintiffs as 
defaulters and/or from taking any disciplinary or other action against the plaintiffs.” 

The notice of motion was taken out also against defendants Nos. 3 to 5 who 
were membera of the clearing house sub-committee of defendant No. 2. It was 
agreed before Chagla J., on June 25, 1946, when the committee had not come 
to any decision on the matters referred to their adjudication by defendant 
No. 2. The order passed on the motion was: 

“ I should also point out that in this case it is not certain what the decision of this Sub- 
Committee would be. If the decision should be in favour of the plaintiffs, then undoubtedly no 
prejudice would be caused to them and the injunction is sought on the assumption that the 
decision would be against them. Therefore at this stage it cannot be sald that any possible 
damage is likely to be caused to the plaintiffs. 

‘But I want to safeguard the plaintiffs against one possible consequence of the decision of this 
Sub-Committee. On the decision of the Sub-Committee it is open to the 2nd defendant company 
to take disciplinary action against the plaintiffs, and I direct that the Bomby Bullion Exchange 
will not take any disciplinary or other action against the plaintiffs after the decision of the Sub- 
Committee has been arrived at without giving notice to the plaintiffs and allowing a period of a 
fortnight to elapse after such a notice has been given. Iam giving this direction in order to 
enable the plaintiffs, if so advised, to apply for an injunction in this very motion restraining the 
&nd defendant company from taking the threatened disciplinary action.” 

` The motion was directed to stand over sine die. After that the clearing house 
sub-committee adjudicated the disputes referred to them. On September 2, 
1946, defendant No: 2 intimated to the plaintiffs that they had failed to carry 
out the adjudication of the Committee and that if they failed to pay the money 
asked for, defendant No. 2 would proceed to take action at 4 p.m. on September 
19, 1946. Meanwhile, the plaintiffs brought the motion before Bhagwati J., who 
on September 20, 1946, gave an opportunity to the plaintiffs ‘‘of amending 
their plaint, making the necessary averments therein which would justify an 
application for the relief in terms of prayer (f) to the plaintiff.’’ The plaintiffs 
accordingly amended the plaint by adding para. 36A and prayer (el). The 
motion was argued further on the point whether the motion was waived by the 
amendment of the'plaint  _ 

H. D. Bana, for the plaintiff. 

C. K. Daphtary, Advocate General, with R. J. Kolah and K. T. Desai, for 
defendant No. 1. 

R. J. Kolah, for defendant No. 2. 

Defendants Nog, 3, 4 and 5 absent. 


Buaewatt J. In accordance with the orders which I passed on September 
20, 1946, the plaintiffs amended their plaint by incorporating therein para- 
graph 86-A and prayer (el) which referred to the decision of the clearing - 
house sub-committee dated July 31, 1946, and the letter received by the 
plaintiffs from the Bullion Exchange on September 2, 1946, intimating to the 
plaintiffs that as the plaintiffs had failed to pay the sums into the clearing. house 
a resolution was passed at the joint meeting of the board and the Mandal of 
defendant No. 2 company held that day to the effect that if the payment was 
not made by the plaintiffs by 12 noon on September 19, 1946, then another joint 
meeting would be convened at 4 p.m. on that day to take adequate steps against 
the plaintiffs. 
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All these grounds were no doubt there in the affidavit which was made by 
Juthalal Motilal on September 16, 1946, in further support of the notice of 
motion but were incorporated in the plaint i in pursuance of the drders which 1 
made as above. I may observe in passing that reply had been made to these 
various allegations which were contained in the affidavit of Juthalal Motilal of 
September 16, 1946, in the affidavits which were filed in reply by the trst 
defendants as well as by the Secretary of the second defendants, the Bullion 
Exchange. There was the usual affidavit of Juthalal Motilal in rejoinder dated 
September 19, 1946, and these were the materials on which I was called npon 
by the parties to decide the notice of motion for prayer (3) thereof which was 
for a relief in terms of prayer (f) of the plaint. 

When the notice of motion reached hearing on September 23, 1946, after 
list B was over, the Advocate Genéral on behalf of the first defendants took up 
a preliminary objection. He contended that the notice of motion could not 
lie any longer because it was taken out on the original plaint as it stood before 
the amendment. No fresh notice of motion had been taken out by the plain- 
tiffs after the plaint had been amended and he, therefore, contended that the 
notice of motion as taken’ out on the original plaint should be deemed to have 
been abandoned by the plaintiffs, they not having obtained leave to amend 
without prejudice to the pending notice of motion. In view of the circum- 

_#tances which I will point out a little later, I was inclined to summarily brush 
aside this preliminary objection. In so far, however, as the matter involved 
herein was a matter of some importance and would not rest merely with my 
decision here, and, looking to the manner in which the Lae have been fighting, 
might very easily be taken to the Appeal Court, I thought it advisable to 
hear the parties fully on this preliminary objection. This is the justification 
for my entertaining this preliminary - objection in the manner I did and 
having taken considerable time of the Court in determining the same. 

he Advocate General relied upon the passage in Halsbury’s Laws of Eng- 
land, Hailsham Edition, VoL XVIII, p. 105; para. 155, which says: . 

“The amendment of the statement of claim pending notice of motion operates as an nban- 
donment of the notice, unless the plaintiff obtains leave to amend without prejudice to the 
pending notice.” 

He algo relied upon a passage in Daniel’s Chancery Practice, Vol. II, p. 1357; 
which says: 

“ An order to amend a statement of clatm made pending a motion for an injunction, or for a 

receiver, should as a matter of precaution be expressed to be made without prejudice to the 
notice of motion, otherwise the plaintiff may be considered to have watved ttand be ordered to 
pay the defendant oosts of the motion.” 
‘I am bonnd to point out at this juncture that the statement of the position as 
it is enunciated in Halsbury’s Laws of England, Vol. XVIII, § 155, p. 105, is 
not exactly the same as is enunciated in Daniel’s Chancery Practice, Vol. 
IL p. 1357. While those who compiled the passage in Halsbury’s Laws of 
England put it as an absolute proposition that the amendment of the state- 
ment of claim pending notice of motion operates as an abandonment of the 
notice, Daniel’s Chancery Practice does not put it so absolutely. It only 
says that the order to amend a statement of claim pending a notice of motion 
should as a matter of precaution be expressly made- without prejudice to the 
notice of motion. If that were not done, the plaintiff may be considered to 
have waived the notice of motion. This, in my opinion, is an enunciation of 
a proposition which -is different from what has beer enunciated in Halsbury’s 
Laws of England. te 

The Advocate General relied’ upon three cases which have been referred to 
in the note (f) at p. 105 in Halsbury’s Laws of England, Vol. XVIII, as in 
support of the proposition which has been enunciated there. The first case 
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was Gouthwatte v. Rippon.’ In that case it was held that a motion for in- 
junction and receiver. was irregular where the plaintiff amends his bill between 
the time of giving notice of moving and the time of bringing on the motion. 
The Master of the Rolls there allowed the objection which had been taken that 
the motion was irregular, the notice having been given on a record which no 
longer existed and that on the existing record no notice of motion had been 
given. This is the only report and there is nothing further to mdicate as to 
what was the position which obtained in that suit or the notice of motion taken 
out therein. It does not appear if there was or there was no opportunity to 
the objecting party to reply to the bill as amended. There is also nothing 
to show whether the objection was sustained by reason of any particular in- 
convenience which would be caused to the party objecting in meeting the notice 
of motion on the bill which had been amended. The setond case was Smith v. 
Dizon3, There also after a notice of motion for a receiver the plaintiff, 
on the defendant putting in a plea, had amended his bill. He had endeavoured 
to bring on his motion again after the amendment, and it was contended that 
there was no notice of motion before the Court. It was submitted on behalf 
of the pleading defendant that the plaintiff by amending his bill had put an 
end to the motion, and Stuart V. O. expressed his opinion that the plaintiff 
having amended his bill the notice was gone. I have to offer the same remarks 
in the case of this opinion also as I did in the matter of the earlier opinion 
of the Master of the Rolls in Gouthwatte v. Rippon. The third case, which 
was relied upon by the Advocate General, was the case of The London & Black- 
wall Railway Co. v. The Limehouse District Board of Works*. In this case, 
however, before the notice of motion for injunction, which was argued actually 
before the Court, the plaintiffs had previously given a similar notice of motion 
and had afterwards amended their bill and then had given that notice of motion 
which was argued. It was ordered that the plaintiffs must pay the costs 
occasioned by the notice of motion which they gave before amending their 
bil] as of an abandoned motion. in this case it was clear that after the amend- 
ment of the bill a fresh notice of motion had been given by the plaintiffs. That 
was the notice of motion which had been dealt with. The earlier notice of 
motion had not been brought on or argued and it was rightly treated as an 
abandoned motion. If that was so, the Court felt itself bound to award to the 
pleading defendant the costs of such an abandoned motion. In my opinion 
it is as a result of all these three caseg that the proposition has been enunciated 
in Daniel’s Chancery Practice, Vol. II, p. 1857, in the form which I have 
mentioned above. If a plaintiff amends his bill or statement of claim, he would 
be prima facie deemed to abandon the notice of motion which he has based on 
the bill or the statement of claim which was’ originally filed in Court, and if 
he wanted to bring on before the Court a notice of motion on the amended bill 
or statement of claim, he should, either when he made the application for 
amendment or when he amended his bill or statement of claim, have done so 
without prejudice to the notice of motion which was pending based on the 
original bill or statement of claim, or abandoned the old notice of motion and 
taken out a fresh notice of motion based on the amended bill or statement of 
claim. These are, however, prima facie considerations, as Daniel’s Chancery 
Practice puts it. It should be done as a matter of precaution, otherwise the 
plaintiff may be considered to have waived it and be ordered to pay to the 
defendant the costs of the notice of motion which was based on the original 
bill or statement of claim as unamended. There is, however, in my opinion, 
no justification for the absolute manner in which the proposition has been 
enunciated in Halsbury’s Laws of England, Vol. XVIII, p. 105, $155. The 
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result, therefore, in my opinion, is that if the circumstances of a parti- 
cular case warrant that conclusion, the Court is not fettered in holding that 
under the circumstances of the particular case the plaintiff ahould not be con- 
sidered to have waived or. abandoned the notice of motion which had been taken 
out earlier on the bill or statement of claim as unamended. This, as I con- 
ceive it, ia the true position in law, and if the matter were res integra, I would cer- 
tainly express it as my defmite opinion on the point. The difficulty is, however, 
created by a judgment of a Court of co-ordinate jurisdiction here, which is 
reported in Govindram v. Shtvanarayan.’ In that guit a notice of motion was 
taken out by the plaintiffs for a receiver on February 7, 1938, and while the 
notice of motion was pending for hearing the plaintiffs by leave of the Court 
aménded the plaint on June 17, 1938, by adding a further or alternative ground 
of attack. The first defendant therein tendered on June 22, 1988, an affidavit 
in reply qn the notice of motion, and the plaintiffs tendered an affidavit in 
rejoiuder. Defendant No. 1 then raised a preliminary objection that the 
notice of motion had been abandoned by reason of the subsequent amendment 
of the plaint. The position came on for consideration before Somjee J. The 
authorities which were cited before me were all cited before the learned Judge. 
The learned Judge considered both the passages, one from Halsbury’s Laws of 
England. Vol. XVIII, p. 105, § 155, and the other from Daniel’s Chancery 
Practice, Vol. I, p. 1857, which I have above referred to. It does not appear 
to have been pointed out to him im what different manners both these 
passages had enunciated the proposition based on the very same cases which 
were cited there as well as here, and the learned Judge took both 
these passages in Halsbury’s Law of England and Daniel’s Chancery Prac- 
tice, as establishing the proposition as it was advanced before him that 
by reason of the amendment of plaint the old notice of motion must 
be deemed to have been abandoned. Whatever my opinion to the contrary 
may be, as I have already stated above, I am not inclined in this particular 
case and on the facts before me to disagree with the same even though, if it 
were necessary to do so I would go to the length of doing it, because the dis- 
tinctioy. which obtains between the enunciation of the proposition in Halsbury’s 
Laws of Bngland, Vol. XVIII, p. 105 §155, and Daniel’s Chancery Practice, 
Vol. II, p. 1857, was neither brought before the notice of the learned Judge 
nor was considered by him as I have done above. A 

The reason why I do not see any substance in this prelimmary objection 
raised by the Advocate General is that by the very order made by Chagla J. 
on' June 25, 1946, he reserved to the plaintiffs, after the decision of the clearing 
house sub-committee was pronounced, leave to apply for an injunction in the 
very notice of motion restraining the second defendant company, the Bullion 
Exchange, from taking the threatened disciplinary action im the event of a 
notice in that behalf having been given by the Bullion Exchange to the ‘plain- 
tiffs. The learned Judge there in express terms gave to the plaintiffs liberty to 
bring on the very notice of motion on further and fresh materials which might 
come into existence later on on the decision being given by the clearing house 
sub-committee adverse to the plaintiffs. It was open to Chagla J. at that time 
on the objection which had been taken by the second defendants, the Bullion 
Exchange, in paragraph 2 of the affidavit of their secretary, vis. ‘‘I submit 
that -the plaint discloses no cause of action for the reliefs claimed”, to have 
dealt with this objection and to have dismissed the notice of motion straight- 
away against the Bullion Exchange having regard to the fact that there was 
no avarment in the plaint at all which would ever justify any relief in terms 
of prayer (f) of the plaint. The learned Judge, however, did not choose to do 
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so. It does not appear also that any such point was urged by counsel for the 
second defendants, the Bullion Exchange, before him at the hearing of the notice 
of motion on June 25, 1946. Under these circumstances the learned Judge 
reserved lo the plaintiffs leave to bring on the very notice of motion on fresh 
and further materials. When the decision of the clearing house sub-committee 
was given adverse to the plaintiffs and the Bullion Exchange gave notice to 
the plaintiffs on September 2, 1946, that in default of: the plaintiffs making 
the uccessary payment within the time mentioned therein a further meeting 
world be held on September 19, 1946, to consider what action should be taken 
agaiust the plaintiffs, the cause of action did arise to the plaintiffs to bring on 
this notice of motion, the very notice of motion which was argued before Chagla 
J. on June 25, 1946, and which he had expresaly reserved liberty to the plain- 
tiffs to bring on under the fresh circumstances which had later arisen. An 
affidavit was filed on September 16, 1946, by Juthalal Motilal in fayther sup- 
port of the notice of motion so that the plaintiffs could bring on before the 
Court the notice of motion for prayer (3) thereof, viz. the relief in terms of 
prayer (f) of the plamt. When this affidavit was made the second defendants 
through their secretary filed an affidavit in reply. In that affidavit the various 
allegations which had been made by Juthalal Motilal in his affidavit of Sep- 
tember 16, 1946, were traversed and no paint was ever taken that there was 
any technical flaw or defect in the notice of motion which was thus sought to 
be brought on before the Court. These were the further and fresh mate- 
vials on which the notice’ of motion was brought on before me and it was in 
order to regularise the whole thing, in order to see that the very materials in 
this affidavit of Juthalal Motilal dated September 16, 1946, should be incor- 
porated in the plaint that I ordered Mr. Banaji to amend his plaint. The 
amendment of the plaint was with a view to regularise the whole proceeding, 
to set the house in order, so to say, and was not an amendment of the bill or 
statement of claim which could be said to be within the meaning of the autho- 
rities which we relied upon by the Advocate General in support of his preli- 
minary objection. If necessary I would go to the length of holding that by 
reason of the second defendants through their secretary having replied to the 
affidavit of Juthalal Motilal and-also by reason of the first defendants, the 
parties concerned in the decision given by the clearing house sub-committee, also 
having replied to this affidavit, they come within the ruling of Somjee J. in 
Gov.ndram v. Shivnarayan, that they having tendered the affidavit in reply 
to the affidavit of Juthalal Motilal of September 16, 1946, to which the plaintiffs 
submitted the affidavit in rejoinder, the defendanta should be deemed to 
have waived the objection, if any, to the notice of motion which was thus 
bronght on before me. Under the circumstances I am of opinion that the pre- 
liminary objection taken by the Advocate General does not lie. I said as much 
in the course of the arguments of the notice of motion and asked Mr. Banaji 
to proceed with the argument on the merits. 

The argument on the merits of this notice of motion, however, is not such 
plain sailing for Mr. Banaji. The basis of the relief which he pressed for 
against the Bullion Exchange is that r. 28 of the Rules of Business of the 
Bullion Exchange is ultra vires the Bullion Exchange, that the decision given 
by the clearing house sub-committee is illegal and void and not binding 
on the plaintiffs, that ff the plaintiffs did not make payment of the 
amounts which they were ordered to pay to the various parties under the 
decision of the clearing house sub-committee including defendants No. 1, 
the Bullion Exchange would take steps to have the plaintiffs declared defaulters 
and if the plaintiffs were declared defaulters irretrievable harm would be 
caused to their interests. It is therefore urged that the Bullion Exchange, the 
second defendants, should be restrained from taking -any disciplinary action 
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against the plaintiffs. There is no doubt that substantial questions have got to 
be inveStigated at the hearing of this suit, but that is‘not enough. Whatever 
may be the considerations which will be urged at the final hearing of this suit 
on behalf of both the parties, the fact remains that r..28 was one of the Rules 
of Business of the Bullion Exchange, subject to which the transactions between 
the various parties had been effected, the delivery order which was issued by the 
firat defendants for delivery of 122 silver bars was handed over by the Bullion 
Exchange to the plaintiffs also urtder the rules and regulations of the Bullion 
Exchange and whatever steps were taken by the Bullion Exchange were 
taken in accordance with those Rules and Regulations, subject to which all the 
transactions had been entered into by the respective parties. If prima facie 
considerations are of any avail they are prima facie against the plaintiffs and 
in favour of the defendants. This, however, I do not consider as conclusive 
of this notice of motion. Ag I stated earlier there is at least one possibility 
which is an essential condition of the Bullion Hixchange taking the disciplinary 
action against the plaintiffs. The third step in the argument of the plaintiffs 
in order that they may -sustain this application for injunction against the 
Bullion Exchange is that if they did not pay the monies to the Bullion Br- 
change, to the credit of various parties in accordance with the decisions given 
by the clearing house sub-committee, the Bullion Exchange would take disci- 
plinary action against the plaintiffs, a result which would be brought about 
only by the action of the plaintiffs themselves. If the plaintiffs paid the monies 
to the Bnilion Exchange to the credit of the various parties, the Bullion Ex- 
change would certainly not take any action against the plaintiffs in the exercise 
of the disciplinary jurisdiction which it has undoubtedly got under the Rules 
and Regulations of the Bullion Exchange. As Kania J. observed in the judg- 
ment of the Appeal Court dated March 28, 1946: 

“ It was argued that the plaintiffs would suffer irreparable injury if they are declared de- 

faulters. For that the remedy lies in their own hands. The plaintiffs could have paid the 
amount, which according tothem was unlawfully demanded of them, under protest, or they could 
have allowed the bars to be sold on the footing that they did not pay the proper price according 
to the contracts and paid the deficit under protest. If that deficit was paid, there would arise 
no occasion for the Exchange to declare them defaulters.” 
This, m my opinion, is the true position. It is not open to the plaintiffs to say 
that rf they did not comply with the particular demand or requigition of the 
Bullion Exchange the Bullion xchange would take disciplinary action against 
them. It would be easy for them, without causmg any irreparable loss or 
irretrievable injury to themselves, to comply with the demand of defeudants 
No. 2. The plaintiffs are admittedly multi-millionaires. It is not even sug- 
gested in the affidavits in support of the notice of motion that there would 
he the slightest inconvenience caused to them in the matter of payment of the 
money. In fact Mr. Banaji offered to the Court that his cliente would deposit 
the monies in Court or pay them to the Bullion Exchange under protest if the 
Bullion Exchange either agreed not to pay or were restrained from paying 
over the monies which were thus paid to them under protest to the various 
parties concerned. This ground of inconvenience therefore does not exist. 
The remedy lies in their own hands. They are welcome to take it. If they do 
80, the Bullion Exchange will certainly not take any disciplinary action against 
them. ; 

It was therefore urged at the tail end, if I may call it, of the affidavit of 
Juhtalal Motilal dated September 16, 1946, that there would be considerable in- 
convenience to them if the payments were made tq the parties concerned by 
the Bullion Exchange. Paragraph 7(d) of the affidavit of Juthalal Motilal 
states : j . - n ina Be cae ‘ ; 

“That the business in Bullion Exchange is of a spequlative character particularly in the 
abnormal times: “If any of the -pérsons to whonr several lacs of rhpeérs are’ ditested tobe paid 
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under the said decisions of the Sub-Committee are unable to repay to the plaintiffs the large 
amounts which the plaintiffs shall be compelled to pay under the sald awards will be lost to - 
them and the plaintiffs will suffer irreparable loss and damage. As against this hardship, the 
plaintiffs claim sums amounting to several laca of rupees in all the above sults and the same are 
absolutely unsecured and unprovided for. The result will be that if an injunction is not granted 
as prayed for by the plaintiffs the various persons in whose favour the said awards have been 

made will walk away with their moneys and keve the plaintiffs to the uncertainties and difficulties 
of recovering their dues from them in the future.” 

As regards the claims in the suit they are no doubt unsecured and unprovided 

for. There is nothing in law by which the Court could secure or provide for 

these claims which have been made by the plaintiffs. If any case arises for an 

application under O. XX XVIII of the Civil Procedure Code the plaintiffs will - 
be really welcome to do so on proper materials being placed before the Court in 

that behalf. Except for that, certainly the claims have got to be determined and 

decreed before any thing can be done in favour of the plaintiffs. 


As regards the other suggestion which has been made with regard to the 
payment which may be made by the plaintiffs to the Bullion Exchange to ihe 
eredit of the various parties, that the parties might take away the monies on 
their being paid the several sums by the-Bullion Exchange and that the plain- 
tiffs then. would be left to the uncertainties and difficulties of recovering their 
dues from them in the future, it is based merely on the speculative character 
particularly in abnormal times of the business on the Bullion Exchange. It 
cannot be denied that the business on the Bullion Exchange in the main is of 
a speculative character. On the other hand, it has been definitely averred in 
the various affidavits which have been filed on behalf of the various parties 
in whose favour the clearing house sub-committee has given the decisions that 
they are people of substance, several of them owning immoveable properties 
and there is not the slightest ground for any apprehension that if -the deci- 
sion of the suit or suits were in favour of the plaintiffs the monies which the 
plaintiffs pay out to them through the Bullion Exchange would not be forth- 
coming at the proper time. The uncertainties and difficulties of recovering - 
their dues are always there facing the plaintiffs -even though they obtain a 
decree against the defendants. What the Court has got to see is whether 
there is any reasonable ground of apprehension at the time when the appli- 
cation is made before it. The only thing which Juthalal Motilal has been able 
to say in hig affidavit dated September 19, 1946, is in paragraph 6 thereof: 

“ As regards the substance and worth of the various persons referred to therein, [am not 

aware of all the facts relating thereto.” - : 
In my opinion, this allegation is as vague as vague can be. It is really tanta- 
mount to saying that he is not in a position to deny any of the allegations which 
have been made in the affidavits of the various parties. If he is not in a posi- 
tion to deny the same, I am entitled to act upon- those allegations as correct. 
Under the circumstances I do not see any reason for any apprehension that any 
inconveniences would be caused in the matter of the recovery of these sums from 
the various parties to whom the Bullion Exchange might pay them, in the event 
of the plaintiffs being successful in the several suits which have been filed by 
them in this Court. It may be interesting in this connection to note what 
Chagla J. stated in the notice of motion which had been taken out by the plaint- 
iffs in suit No. 842 of 1946. In that suit the plaintiffs had paid to the Bullion 
Exchange the amount which had been awarded in favour of Bisesarlal Chirawa- 
wala by the clearing house sub-committee, and the plaintiffs took out a notice 
of motion to restrain the Bullion Exchange from paying over the amount to 
Bisesarlal Chirawawala. Affidavits of the same nature as we find here were 
made in that notice of motion also. Bisersarlal Chirawawala had pointed 
out that they ware parties of substance and the learned Judge there stated: 
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interim injunction should be granted is that if the ind defendants pakd off the amount to the Ist 
defendants it would create unnecessary complication and frustrate the very object of this suit. 
As against this, the 1st defendants in their affidavit have pointed out that they are very sub- 
stantial, that they own immoveable properties and there is no apprehension whatever that if the 
plaintiffs were to succeed in their suit and obtain a decree against them they would not be in a 
position not only to refund the amount paid by the 2nd defendants to them but to satisfy the 
decree ; and in the affidavit in rejoinder made by the plaintiffs these averments are not controvert- 
ed. Every party asking the assistance of-the Court for an interim relef has got ordinarily to 
show that but for the granting of such a relief irreperable injury would be causedtohim. It 
is not sufficient for him to say that the not granting of the injunction would prejudice him orcause 
complications or would be a matter of inconvenience.” 
This was the ratio adopted by Chagla J. and I fully endorse the same. On this 
particular point the position here is exactly analogous to the position which 
obtained before Chagla J. and I do not see any reason for interfering with the 
ordinary course of business which would be, the compliance by the plaintiffs 
with the demand or requisition of the Bullion Exchange or the taking by the 
Bullion Exchange of such steps as they may be entitled to do under their Rules 
and Regulations in the event of default being committed by the plaintiffs as 
intimated in the letter dated September 2, 1946. i 

Under the circumstances above, I do not think it necessary to discuss the 
decision in Draper v. Briiish Optical Association, | which was cited by the 
Advocate General in support of his contention that the second defendants had 
merely intimated that they would take such action as they may be advised 
against the plaintiffs in the event of default and that the plaintiff’s notice of 
motion for an injunction restraining the 2nd defendants from- taking disci- 
plinary action against them was premature. I may only say this that it is not 
merely an intimation that some steps would be taken. The only construction 
which can be put upon the letter dated September 2, 1946, is that disciplinary 
action would be taken against the plaintiffs in the event of default being com- 
mitted by them in the matter of the payments demanded of them in that letter 
and the judgment of Farwell J. in that case itself shows that (p. 119): 

“ It is quite true that, in a proper case, the Court will determine matters of this kind in a 
quia timet action, but there must be before the Court, before it will entertain a quia timet action, 
satisfactory evidence that the defendant is threatening or intending to do that which it is said he 
is not entitled to do, or that which, it is said, will lead to serious damage to the plaintiff.” 

If necessary I would say that the present case is covered by this dictum of 
Farwell J. 

Having regard to the considerations which I have mentioned above, I have 
come to the conclusion that the notice of motion of the plaintiffs fails and should 
be dismissed with costs. The costs will be the costs, as taxed, incurred after 
June 25, 1946. There will be two sets of cosis, one of the first defendants and 
the other of the second defendants, the Bullion Exchange. f 


Attorneys for plaintiffs: Mulla & Mulla. 
Attorneys for defendant No. 1: Motichand & Devidas. 
Attorneys for defendant No. 2: Kanga & Co. 


- Before Mr. Justice Bhagwati. : 
. NAWROJI VIKAJE VAKHARIA v. CHUNILAL B. DESAL* 
Bombay High Court Rules (0.8.), 1936, r. 360, Form No. 7—Notice of motion—Special leave— 
Mention of special leans in notice. 
In a notice of motion framed in form No. 7 of the Bombay High Court Rules (0.8.), 1986, 
where special leave has been obtained under r. 850, Mat fact must be “recited: in the notico 
of motion itself. Otherwise, the notice of motion is bad. 


1 (1988) 1 A. E- R- 115. No. 2004 of 1948. 
* Decided, November 26, 19486.. Ọ. C. J. Suit 4 
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Tre facts appear from the judgment. 

M. V. Desai, with H. D. Banaț, for the plaintiff. 
K. M. Munshi, for defendants Nos. 1, 2 and 3. 

HM. P. Amin, with J. M. Shelat, for defendant No. 4. 


Buaegwatt J. A preliminary point has been urged in this notice of motion 
by Mr. Munshi for the defendants that the notice of motion is not in form No. 7 
annexed to the High Court Rules and that it should, therefore, be dismissed. 
The plaintiff took out this notice of motion on October 31, 1946, and obtained 
from my brother Blagden leave under High Court r. 850 to serve notice of 
motion in terms of the draft produced, returnable on November 8, 1946. An 
interim injunction in terms of prayer (a) with certain modifications was grant- 
ed on the same day, and liberty was given to the defendants or any of them to 
bring on the notice of motion earlier before November 8, 1946, on 48 hours’ 
notice in writing to the plaintiff’s attorneys. It appears that the draft of the 
notice of motion, which was submitted to my brother Blagden that day and 
which after due engrossment appears to have been served on the defendants, 
did not make any mention of the fact that leave under r. 860 had been granted 
by the Court to serve the notice of motion for the particular date. It also did 
not mention the fact of the interim relief having been granted or the liberty 
given by the Court to the defendants or any of them to bring on the notice of 
motion before November 8, 1946, on 48 hours’ notice in that behalf to the 
plaintiff’s attorneys. Mr. Munshi for the defendants has submitted that under 
r. 344 of the High Court Rules the notice of motion has got to be in form No. 7 
with such variations as the circumstances may require, and the provisions of 
r. 344 are mandatory. The plaintiff had obtained leave from the Court under 
r. 350 and’ that fact ought to have been mentioned in compliance with the form 
No. 7. In form No. 7 it has been provided: 

t‘ I£ special leave has been obtained add as follows: And take notice also that special leave 
‘ to give this... .. ccc eee eee (if so, short) notice for the day and hour appointed has been 
obtained from (His Lordship Mr. Justioe............e sevens oras the case may be the Pro- 
thonotary and Senior Master).’’ 
In so far as the plaintiff had obtained leave under r. 350 of the High Court 
Rules to serve notice of motion for the particular date, prima facie it was neces- 
sary for him to have mentioned this fact mm the notice of motion in accordance. 
with the requirements of form No. 7. 

Mr. M. V. Desai for the plaintiff, however, argued that this paragraph was 
to be added in the form No. 7 only if special leave had been obtained; and on 
a reading of the rr. 345 and 850, he submitted that the words ‘‘special leave” 
were appropriate only to a case where special leave to serve the notice of motion 
under r. 345 was obtained by the plaintiff from the Court. He submitted that 
there was no warrant for treating the leave under r. 350 as ‘‘special leave.” It 
was ordinary leave which did not require to be specified in form No. 7. If one 
reads rr. 345, 347 and 350 and also reads along therewith the form No. 7 which 
has been prescribed, one finds that the words ‘‘special leave’’ which have been 
used in form No. 7 have reference not only to the leave under r. 845 but also 
to leave obtained by the plaintiff under rr. 347 and 850. No doubt r. 847 is 
deleted from the Rule Book of late, but a reference thereto is necessary for the 
purposes of understanding the words which have been used in form No. 7 ‘‘as 
the case may be the Prothonotary and Senior Master’’, Leave under r. 345 and 
leave under r. 350 were within the province of the Court. The Prothonotary 
and Senior Master could not grant the same. When r. 347 was in operation, 
leave under y. 347 was competent to the Prothonotary and Senior Master to 
grant by reason of r. 89 of the High Court Rules which delegated certain work 
to be done by the Prothonotary and Senior Master. Leave under r. 347, if 
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there was nothing more, required by the plaintif was thus competent to the 
Prothonotary to grant. If he had granted such leave, that fact was required by 
form No. 7 to be mentioned therein. Otherwise the words ‘‘as the case may 
be the Prothonotary and Senior Master” would, not have been contained ix 
form No. 7. The very fact that this provision is contained in form No. 7 goes 
to show that the words ‘‘special leave’’ mentioned in form No. 7 did not mean 
the special leave as submitted before me by Mr. M. V. Desai, viz. the special 
leave contemplated by r. 345 only. The words ‘‘special leave’’ in form No. T 
were meant to include not only special leave under r. 345 but also the leave 
~ which was granted by the Prothonotary and Senior Master under r. 847. If 
this is so, I cannot accept the argument of Mr. M. V. Desai that the words ‘‘spe- 
cial leave’’ in form No. 7 can and should be confined to special leave contem- 
plated under r. 845 only. It was also urged by Mr. M. V. Desai that leave 
under r. 850 to serve notice of motion for a particular date was absolutely un- 
necessary to be applied for or to be granted by the Court if r. 345 did not come 
into operation at all. He urged that in this particular case the notice of motion 
was made returnable on November 8, 1946, which would certainly afford the 
defendants more than four clear days after the service of the notice of motion to 
appear before the Court and have their say in the matter of the subject-matter 
of the notice of motion. If thig argument of Mr. M. V. Desai were correct, it 
would render the provision as to leave under r. 350 absolutely nugatory in those 
cases where it would not be absolutely necessary to obtain leave under r. 345 
of the High Court Rules. According to my reading of r. 350 it has application 
to those cases where the plaintiff approaches the Court ex parte for interim 
relief on the ground of urgency. In those cases it is necessary for the plaintiff 
to obtain leave before he can obtain any interim relief under r. 350 to serve 
notice of motion for a particular date, and after granting such leave the Court. 
also, if it thinks ‘fit, grants interim relief up to that date on such terms andi 
conditions as it seems just. The very foundation of the granting of interim 
relief by the Court is that leave under r. 850 is granted by the Court. If no 
such leave was granted the very foundation of the interim relief to be granted 
by the Court would disappear. The leave under r. 850 is therefore a special 
leave which has got to be obtained by the plaintiff before any interim relief is 
granted to him by the Court on his application in that behalf. There are 
various kinds of notices of motion which can be taken out by a plaintiff. If there 
is no reason to obtain any order for the notice of motion being made returnable 
except in the ordinary” course, the Prothonotary and Senior Master is competent 
to grant that notice of motion and it can be taken out by the plaintiff. No leave 
is necessary in that behalf. When, however, the notice of motion is made return- 
able on a day which would not leave four clear days to the defendant before he 
can be called upon to come before the Court and argue out the notice of motion, 
leave under r. 845 is necessary. That is a leave to make a notice of motion re- 
turnahle on a date which does not leave four clear days to the defendant before 
he can be called upon to appear before the Court and argue out the notice of 
motion. This notice of motion, however, is again an ordinary notice of motion 
based on ordinary prayers of the plaint. It is not concerned with any interim 
relief applied for by the plaintiff. In those notices of motion, however, where 
interim relief is asked for by the plaintiff, he has of necessity by virtue of r. 350 
of the High Court Rules to apply for leave under that rule before’ any interim 
relief can be granted to him by the Court. This is a special category of notices 
of motion where special leave, if I may so use the expression, is granted by the 
Court under r. 850 of the High Court Rules and the granting of the leave under 
r. 850 of the High Court Rules is the very foundation of the interim relief 
granted by the Court. This is a condition precedent to any interim relief being 
granted to the plaintiff on a notice of motion. Both the leave under r. 345 and 
R. 29 
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the leave under r. 350 are therefore, in my opinion, ‘‘special leave’’ which have 
- got to be mentioned in form No. 7 according to my reading of the words ‘‘special 
leave” contained therein. I, therefore, reject the argument of Mr. M. V. Desai 
based on his vonsi:uction of rr. 345 and 350 of the High Court Rules. 

Under the circumstances I am of opinion that the objection of Mr. Munshi is 
sound, and the notice of motion as served on the defendants does not comply 
with form No. 7, compliance with which as I have already stated is absolutely 
mandatory by virtue of the provisions of r. 344 of the High Court Rules. 

Mr. M. V. Desai on the above position being pointed out by the Court applied 
to the Court to allow him to amend the notice of motion by bringing the notice 
of motion in accordance with the requirements of form No. 7. He urged that 
it was a mere technicality and the Court must look to substantial justice and 
not dismiss his notice of motion on a mere technicality of this type. There is 
some force no doubt in this contention of Mr. M. V. Desai. The Court, how- 
ever, has insisted on strict compliance with the requirements of form No. 7. 
In cases where in accordance with the requirements of form No. 7 the names of . 
the parties to whom the notice of motion was addressed were not set out as they 
should have been and the notice of motion was addressed to the attorneys of 
the parties, the records of this-Court show that such notices of motion have been . 
. dismissed. I do not see any reason to differ from the practice which has been 
adopted by the Court in this behalf. The requirements of the form No. 7 as I 
have already stated are mandatory, and if a notice of motion does not comply 
with those requirements, it is liable to be dismissed. 

I accordingly dismiss this notice of motion with costs. I shall, however, in 
the event of the plaintiff being advised to take out another notice of motion for 
the same reliefs which be bas prayed for in this notice of motion, allow him 
opportunity to use the same affidavits on such subsequent notice of motion eo 
thai unnecessary costs may not be incurred in such subsequent notice of motion. 
The interim receiver will be discharged and the interim injunction will be dis- 
solved. The Prothonotary to issue a certificate. 


Attorneys for plaintif: Haridas & Co. 
Attorneys for defendants Nos. 14: Amarchand & Mangaldas. 


Before Mr. Justice Bhagwati. 
C. P. SYNDICATE, LTD. v. K. P. GHTARA* 


. Contempt of Court—Motion for contempt —Consent order taken tn presence of both parties in Court— 


Consent order not personally seroed on opporenis untilafter about seven months after tis being 
drawn wp—Breaches of terme of consent order by opponents before service—Whether contempt 
motion against opponents sustainable. 

A consent order was taken between the applHoant and the opponents and the latter were 

. ‘present in Court when it was obtained. The consent order was drawn up on January 80, 
1916, but was not personally served on the opponents until August 26, 1946. From the 
correspondence tt appeared that both the parties treated the prohibitive terms contained in 
the consent order as alive and subsisting and the applicant had several times warned the 

- opponents against committing breaches of the order. On a contempt motion taken out by 
` tho applicant against the opponents for breaches and disobedience of the provisions of the 
order, it was contended that the motion did not Ho as the breaches were all committed 
after the consent order was drawn up and before ft was served personally on the opponents:— 

Held, that as the opponents were aware of the probibitive terms of the consent order and 
of the intention of the applicant to enforce it, the contempt motion was competent. 

If it could be demonstrated beyond any doubt that even though the party taking out 
the contempt proceedings did not serve the order personally on the opponents after it 
was completed, it was his intention to enforce the order, mere non-service would be of no 
avail to the opponent. ' 


* Decided, November 6, 1946. O. C. J. Sult No. 1726 of 1048. 
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United Telephone Company v. Dale, followed. 
James v. Downes* and Vansandau v. Rose,’ referred to. 


Norros of inotion. The facts appear in the judgment, 


4. V. Desai, with N. A. Mody, for the plaintiffs. 
V. F. Taraporewala, with H. M. Seervai, for the defendant. 


Buaewatt J. This is a notice of motion taken out by the defendant for 
contempt against D. P. R. Cassad, Mrs. Shirinbai Byramji and Mrs. Kamal 
rukh D. P. R. Cassad, who will be hereafter referred to as the opponents, in 
respect of certain breaches committed by them of the orders dated Decem- 
ber 5, 1945, August 13, 1946, and August 28, 1946. 

The plaintiffs are a private limited company in which there are four skare- 
holders and four directors, the defendant being one of them, and the opponents 
being the others. The affairs of the plaintiff company appear to have been 
managed without any friction up to October, 1945, when D. P. R. Cassal 
married Mrs. Kamairukh D. P. R. Caæad. After the marriage it is alleged 
Mrs. Shirinbai Byramji tried to oust the defendant from the Management and 
disputes arose between the parties which culminated in the filing of a suit by 
the defendant on November 16, 1945, in Nagpur, being Civil Suit No. 45A 
of 1945 in the Court of Third Civil Judge, First Class, Nagpur, and the fling 
of a snit by the plaintiffs on November 18, 1945, against the defendant here, 
being suit No. 1726 of 1945. In the suit filed by him at Nagpur the defen- 
dant cbtained an injunction against the plaintiff company and also the oppo- 
nents restraining them from holding a meeting of the board of directors on Nov- 
ember 19, 1945, as convened or on any date in future and from giving effect to 
the resolution passed at the meeting of the board of directors in meetings 
Nos. 39 to 44 and from interfering with his management of the plaintiff com- 
pany as a general manager. The plaintiffs here took out a notice of motion 
on November 18, 1945, and obtained certain interim orders from Kania J. res- 
training the defendant inter alia from doing various things in his capacity as 
the managing director and/or the general manager of the plaintiff company. 
This notice of motion came on for hearing on December 5, 1945, when a con- 
sent ordet was taken between the plaintiffs and the defendant. The three oppo- 
nents were present in Court at the time when this consent order was obtained. 
The relevant terms of that consent order in so far as they are material for 
the purposes of this notice of motion are: 

(e) That no new contracts shall be entered Into by or on behalfof the plaintiff company 
without the consent in writing of the defendant and D. P. R. Cassad. 

(í) That the said Shirinbai B. P. Byramji, D. P. R. Cassed, K. D. Cassad and the defendant 
shall not move any resolution either in the Board or intheshareholders’ meetings which may 
alfect the status quo of the said parties or their rights and contentions in this sutt as also in the 
sald suit No. 45-A of 1945, and 

(3) That no member of the staff shall be dismissed norshallany new member of the staff 
be engaged without the consent of both the defendant andthesaid D. P. R. Cassad, save and 
except that the sald D. P. R. Cassad be at liberty to engage an assistant at a salary not exceeding 
rupees five hundred per month to be pald by the plaintiff oompany. 

This consent order was drawn.up and completed on January 30, 1946. 

After this content order was obtained by the parties one should have thought 
the affairs of the plaintiff company would have bean managed without any 
friction. That was, howéver, not to be. The moment the parties left Bombay 
for Nagpur it appears they did not see eye to eye with each other and the joint 
management of the affairs of the plaintiff company, which was contemplated 
by the terms of this consent order, did not come about. The defendant on the 
one hand and D. P. BR. Cassad on the other fell ont and a deadlock was created 


1 (1884) 25 Ch. D. 778. 3 (1820) 2 Jao. & W. 264. 
2 (1811) 18 Ves. 522. - 
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in the administration of the affairs of the plaintiff company. A notice of 
motion was taken out on August 8, 1946, at the instance of the plaintiffs for 
vacating the consent order and for the appointment of D. P. R. Cassad or 
some other fit and proper person’ as receiver of the concern of the plaintiff 
company. Certain interim orders were obtained in this notice of motion on 
August 12, 1946, and August 28, 1946. It is not necessary for me in the 
events that have happened to advert to these interim orders at any particular 
Tength. All the charges which have been levelled against the opponents, even 
though they were set out in considerable detail on this notice of motion, have 
not been pressed, the only charges which have been pressed against the oppo- 
nents being those which consist of the breaches and disobedience of the 
provisions of the consent order dated December 5, 1945. Aa regards the con- 
gent order also the charges which have been pressed are charges (a), (b), (J), . 
(k) and (m) which involve the alleged breaches and disobedience of cls. (e), 
(i) and (jy of the consent order. 

When the matter first came on before me on October 4, 1946, I adjourned 
it to be on board after the last notice of motion on my board. It was then 
contemplated by both the parties that evidence should be led in behalf of the 
various allegations and counter allegations which were made in the affidavits 
on this notice of motion. This notice of motion finally reached before me on 
Qctober 81, 1946, and such evidence as the parties thought proper was led in the 
matter of the charges. which were pressed by the defendant against uie 
opponents. 

In go far as the consent order was drawn up or completed on January 30, 
1946, and was not personally served on the opponents until August 26, 1946, 
Mr. Desai for the opponents raised a preliminary objection that the contampt 
motion did not lie in respect of the alleged breaches and disobedience of the 
-provisions of the order which were all committed after January 80, 1946, and 
before August 26, 1946. Relying upon a passage in Halsbury’s Laws of Hng- 
land, Hailsham Edition, Vol. VU, p. 42, para. 59 :— 

. “In the case of service of a prohibitory order pronounced, but not yet drawn up, it is sufficient 
to prove that the person affected has had notice of its being made, but formal service of the - 
completed order should be effected as soon as possible.” 

Mr. Desai contended that the order was completed on January 80, 1946, that 
it was not served personally on the opponents as soon as possible thereafter 
but was served only on August 26, 1946, and that therefore no charge can be 
made against the opponents in respect of the breaches and disobedience of the 
prohibitive terms of the order which were committed between January 30, 
1946, and August 26, 1946. Reading the statement of the Jaw as it has been 
contained in this passage which I quoted from Halsbury, it would appear 
as if the contention of Mr. Desai was well-founded. Having looked, however, 
at the cases which have been cited in support of this proposition in Halsbury 
as well as the later case of United Telephone Company v. Dale,’ where the same 
cases which have been relied upon in support of the proposition as ast out in 
Halsbury, viz. Janes v. Downes? and Vansandau v. Rose, have been com- 
monted upon by Pearson J., I have come to the conclusion that there is no 
force in this contention of Mr. Desai. The position in law has been summarised 
at p. 203 of Oswald on Contempt, where it is stated: 

“ In order to justify committal for breach of a prohibitive order it is not necessary that the 
order should have been served upon the party against whom it has been granted, tf tt be proved 
that he had notice of the order aHunde, as by telegram, or newspaper report, or otherwise, and. 
knew that it was intended to be enforced, or If he consented to the order, or if he was present in 
Court when the order was pronounced, or when the motion was made, although he left.before the - 


1 (1884) 95 Ch. D. 778. 8 (1820) 2 Jao. & W. 264. 
2 (1811) 18 Ves. 522. 
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order was pronounced. This rule is not Hmited to cases in which a breach is committed’ before 
there has been time to get the order drawn up and entered ; but delay in endeavouring to com- 
plete and serve the order may justify the assumption that it has been abandoned, and the Court 
will not in such a case treat the defendant as in contempt fora breach, even though he was present 
in Court upon the hearing of the motion.” 

There are no doubt observations in the two cases which I have above referred 
to, viz. James v. Downes and Vansandau v. Rose, which would, if there was 
nothing more, lead to the conclusion that, in the opinion of Lord Eldon L.C. 
there, the service of the completed order was a condition of the proceedings in 
contempt. In the first of these cases, James v. Downes, the Lord Chancellor 
observed (p. 524) :— 

“ ....but the Court can never intend, that the Plaintiff, having obtained the Order granting 
the Injunction, is to lie by for four Months, as if it had not been granted. The Court, interposing 
to assist the Plaintiff, and prevent his ldsing the Benefit of the Process, while he is actually pursu- 
{ng it, cannot consider him entitled under the Order for three or four Months together.” 

In the second of these cases, Vasandau v. Rose, the Lord Chancellor observed 
(p. 265) :— $ ; 

“ What I have now stated must be subject to this observation, that there has been no delay in 

eodeavouring to get the order drawn up, and the injunction under seal and serving it when 
obtained.” 
These cases were, however, discussed and explained by Pearson J. in United 
Telephone Company v. Dale. The facts in that case were very similar to those 
obtaining in the present case before me. The injunction in that case was 
granted by the Court on February 1, 1883. The order had been drawn up and 
completed on February 23, 1888, but was not served on the opponent at all. 
There were certain breaches of the prohibitive order committed by the oppo- 
nent in February, 1888, and in July, 1888, and the notice of motion for con- 
tempt was taken out against the opponent much later without the order as 
completed having been at all served on the opponent. A preliminary ob- 
jection was taken to the motion that -the order granting the injunction had 
never been served upon the opponent and that therefore the notice of motion 
could not lie. This objection was considered of sufficient importance by the 
learned Judge, Pearson J., and he went into the decided cases on the point. 
He discussed and explained the two cases of James v. Downes and Vansandan 
v. Rose, which I have above referred to, and the observations of Lord Hidon 
contained therein, which I have above quoted. After discussing those cases 
and the observations therein, the learned Judge came to the conclusion that ` 
the observations of Lord Hldon were to be read as referring to a possible position 
which the opponent might take up, viz. that it was not the plaintiff’s intention 
to enforce the injunction. If the circumstances of a particular case were 
such that the opponent might possibly be misled into believing that the plain- 
tiffs had no intention to enforce the injunction, the non-service of the order, 
even though drawn up, on the opponent would be a circumstance of very great 
importance. The learned Judge, however, proceeded to observe (p. 786) : 

“ But I do not believe the rule to be, and I shall not act upon the rule as tt has been stated 
to me, that in no case will the Court enforce obedience to {ts injunction by means of a committal 
to prison, simply upon the ground that the order has not been served, when it appears beyond 
all doubt or dispute thet the defendant is aware that the injunction has been granted, and that 
it is the intention of the plaintiff to enforce it.” 

This is the correct position in law and it has been summarised in the passage from 
Oswald on Contempt above cited. If it could be demonstrated beyond any 
shadow of doubt that even though the party taking out the contempt pro- 
ceedings did not serve the order personally on the opponents after it was 
completed, his intention was to enforce the order, mere non-service would be 
of no avail to the opponent. It would be open to the party taking out the 
contempt proceedings to prove to the satisfaction of the Court that notwith- 
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standing the non-service of the completed order personally upon the opponent 
it was his intention' to enforce the prohibitife order against the opponent. 
This the defendant in the present case before me has proved by putting in 
the compilation of the correspondence, Exs. 10 and 11. Both the parties and in 
particular the defeucant treated the prohibitive terms contained in the con- 
seat order as alive and subsisting. The defendant threatened the opponents 
times without number with dire proceedings in the event of their committing 
breaches and disobedience of. the terms of the order and it cannot be at all 
validly contended before me that it was ever the intention of the defendant not 
to enforce the probibitive terms of the tonsent order. Under the cireumstances 
I am of opinion that this preliminary objection of Mr. Desai fails. 

[After discussing the facts, the judgment concluded :] 

Under the circumstances above mentioned I have come to the conclusion that 
the defendant has failed in bringing home to the opponents the charges (a), 
(b), (j), (k) and (m) which were the only charges pressed against the oppo- 
nents, I hold that the opponents were and are not guilty of any contempt of 
Court as charged by the defendant. 

It has been conceded by counsel’on behalf of the defendant as well as the 
opponents that the costs of this notice of motion should be taxed on a long 
cause scale with two counsel. I am of the same opinion, apart from the con- 
cession which they have made. The charges which were brought against the 
opponents comprised breaches and disobedience of three orders, vie., the con- 
sent order dated December 5, 1945, and the interim orders dated August 13, 
1946, and August 28, 1946, and were detailed as charges (a) to (q). These 
were the charges which the opponents came to meet before me. It was only 
the good sense of counsel appearing for the defendant which prevented him 
from pressing any other charges except charges (a), (b), (j), (k) and (m) at 
the final hearing before me. For this, however, the defendant cannot claim 
any credit. Evidence was led before me and the hearing went on for well 
nigh two days. Under the circumstances, I think the proper order is that the 
costs should be taxed on the scale mentioned above. I accordingly order that 
the notice of motion be dismissed and the defendant do pay to the opponents 
the costs of this notice of motion taxed on a long cause scale with two counsel. 


Attorneys for plaintiffs (respondents): Nandlal Patwari & Co. 
Attorneys for defendant (applicant): Hastley, Lam & Co. 


Before Mr. Justice Bhagwati. 
MANIBHAI HATHIBHAI PATEL v. C. W. E. ARBUTHNOT,* 

Certiorart, writ of—Prokibition, writ of —Eesentials of petition for such wrtit—Defect in petition, 

wacther can be made good by amendment—Whether torit canbe ismued if there is righi of appeal 

—-Whether writ can be issued against body of judicial persons—Whether Rent Controller can be 

restrained by euch writ—Standard reni, Aeation of—Whether Rent Controller can decide if 

party is tenant or Ucensee—Bombay Rents, Hotel Rates and Lodging House Rates (Control) 

Act (Bom. VII of 1944). 

In an application for the issue of a writ of certoreri or prohibition, it is incumbent on the 
petitioner to state all facts material to the case. Ifthe petitioner is guilty of suppression or 
non-statement of material facts, the petition cannot be maintained. 

- Reævy. Kensington Income Tax Commissioners : Princess Emond de Polignac, Ex parte,? 
felted on. i 

If, however, such suppression or non-statement is not the result of any deliberate intention 
on the part of the petitioner to mislead or decetve the Court but is the result of inadvertence 


or want of appreciation of the true legal position; the Court will allow the application to be 
amended. 


* Decided, December oe 1948. 0. C. J. 1 [1917] 1 K. B. 486. 
Miscellaneous No. 86 of 1 


1946.] MANIBHAI PATEL 0. ARBUTHNOT(0.C.J.) 455 


In an application for a writ of certiorar} against the Rent Controller acting under the 
Bombay Rents, Hotel Rates and Lodging House Rates (Control) Act, 1944, to prevent 
him from fixing the standard rents of premises it is necessary to state what was the position 
of the premises on September 1, 1940, whether they were let out on September 1, 1940, 
whether, if not so, they were let out before September 1, 1940, first or were let out after 
September 1, 1940, and what was the standard rent of the premises within the meaning of 
its definition ins. 4(4) of the Act. It is not sufficient merely to state that the rent payable 
by the tenant is below Rs. 80 per month. 

Quaere, whether a writ of certiorari or prohibition can issue, even where there is a remedy 
by way of appeal, if there is a violation of fundamental principles of justice ? : 

v. Krisknayya' and Khurshed Mody v. Rent Controller, Bombay,’ referred to. 

The High Court has jurisdiction to issue the writ of certiorari against persons or bodies 
of persons who though they would not ordinarily be called Courts, have yet legal authority 
to determine questions affecting the rights of subjects and have a duty to act judicially. 

Where a tribunal owes its existence to @ statute, and notto any act of the parties (¢.g., 
an arbitrator), it has jurisdiction to determine what the oases are which fall within its juris- 
diction. 

The Rent Controller, appointed under the Bombey Rents, Hotel Rates and Lodging 
House Rates (Control) Act, has jurisdiction to decide not only whether a particular matter 
falls within his jurisdiction but whether an applicant is a tenant or only a licensee in cooupa- 
tion of the premises. 

Perrrion for writs of certiorari and prohibition and for an order under s. 45 
of the Specific Relief Act, 1877, against O. W. E. Arbuthnot, Rent Controller of 
Bombay. 

The petitioners, Manilal and Kantilal, were owners of a buiding known as 
‘‘Bhadran Bhuwan’’ at Tardeo, which they had purchased on May 10, 1940. 
On the groundfloor of the building there were shops, which were let out seve- 
rally to different tenants from time to time. In December 1948 some of the 
tenants applied to the respondent for fixing the standard rents of the shops in 
their occupation but the application was dismissed on January 3, 1944, on the 
ground that the.respandent had no jurisdiction to decide it. On December 6, 
1945, the tenants again applied to the respondent for determination of the stand- 
ard rents of the shops. The petitioners appeared on April 3, 1946, and raised 
several preliminary objections, which were overruled and the hearing of the 
application was fixed for June 28, 1946. Meanwhile, on June 27, 1946, the 
present petition was filed. 


H. D. Banaj, for the petitioners. 
C. K. Daphtary, Advocate General, for the respondent. 


Buaagwatt J. The petitioners are the owners of an immoveable property 
known as ‘‘Bhadran Bhuvan’”’ situate at Tardeo Junction, which they purchased 
on May 10, 1940. The immoveable property consists inter alia of several shops, 
shops Nos. 10 to 14 whereof are the subject-matter of these proceedings. Tt 
is not stated in the petition what was the position of these shops after May 
10, 1940, up to the time that the same came to be occupied by the respective 
parties, the only averments in the petition in this behalf which were considered 
relevant by the draftsman of the petition being that shop No. 10 was let out to 
one Sakhavat Hussein on or about June 1, 1943, at a rental of Ra. 80 per month, 
that the front portion of shop No. 11 was given to one Tukaram Tavde for oceu- 
pation by leave and licensé of the petitioners on or about June 1, 1948, 
Tukaram Tavde paying a compensation for such use and occupation at the rate 
of Re. 85 per month, that shop No. 12 was let out to one Ramchandra & Co. on 
or about November 1, 1944, at a rental of Rs. 80 per month, that ehop No. 13 
waa let out to Messrs. Friendly Stores on or about May 1, 1948, on a rental of 
Rs. 80 per month, and that shop No. 14 was let out to ene Khodaded R. Irani 
on or about September 1, 1943, at a rental of Re. 115 per month. The petition 
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does not state who were the tenants, if at all, between May 10, 1940, and the 
various dates above mentioned when the occupation of these various partics 
commenced. After setting out the parties in occupation of the several shops 
and when they came to occupy the same as aforesaid, the petition proceeds to 
state that in about December, 1948, a joint application was made by Messrs. 
Khodadad R. Irani, Messrs. Friendly Stores, Tukaram Tavde and one P. D. 
Yajnik, who was the then oceupant of shop No. 12, to the respondent for fixing 
the standard rent of the premises respectively occupied by them but that the 
application was dismissed by the respondent on or about January 3, 1944, 
on the ground that he had no jurisdiction to decide the same. Nothing further 
appears to have transpired until November 21, 1945, when the present occupants 
cf the shops Nos. 10 to 14 abovementioned made a joint application to the ræ- 
pondent, the terms whereof are relevant to note. They stated that they were 
occupying a shop galas Nos. 10, 11, 12, 18 and 14 of a big shop situate in ‘‘ Bhadran 
Bhuvan” and belonging to the petitioners, that the said shops which were num- 
bered by the petitioners conveniently ag shops Nos. 10, 11, 12, 18 and 14 formed 
a single tenement in September, 1940, and prior to that the rent charged for that 
single tenement which was let out to one Sorab B. Tata was Rs. 120 per month 
which was the standard rent of the tenement, that the petitioners had, with a view 
to circumvent the provisions of the law, got that tenement divided by temporary 
(kùtcha) wooden partitions into five tenements and had let out the same to 
them charging them respectively Rs. 80, Ra. 85, Rs. 80, Re. 80 and Re. 115 mak- 
ing in all Ra. 390, and that according to them the standard rent of the galas in 
their occupation came to Re. 80, Re. 10, Rs. 20, Re. 20 and Ra. 30, respectively 
making in all Ra. 110. They, therefore, requested the respondent to institute 
necessary inquiries in the matter and fix up the standard rent of the tenements 
according to law. 


On receipt of the application dated November 21, 1945, the respondent wroté 
to the first petitioner on December 6, 1945, requesting him to see him on any 
working day with all relevant documents, as he would inquire into the charges 
being made as rents for the shops in the said building. The first petitioner did 
not appear before the respondent by December 31, 1945, and the respondent 
wrote to him inter ala on the said date intimating to him that as be had not 
complied with his request to see him in the matter of the charges being made as 
rents for the shops in the said building, he, the respondent, proposed to fix the 
standard rents as noted therein and would do so unless definite information 
‘vegarding the rent at which the premises were let in September, 1940, was pro- 
duced by him before January 15, 1946. 


The petitioners thereafter appeared before the respondent on or about April 
3,-1946, when the application came up for hearing. Certain preliminary objec- 
tions were then raised by the petitioners objecting to the jurisdiction of the 
respondent to determine the standard rent of the shop and also contending that 
the matters comprised in the application had been finally disposed of by the 
respondent on January 3, 1944. The preliminary objections were overruled 
‘by the respondent and the respondent continued proceedings to determine the 
standard rent of the shops. The hearing of the application was postponed from 
time to time and was finally fixed on June 28, 1946. In the meantime the peti- 
tioners filed this petition on June 27, 1946, and obtained a rule from my brother 
Chagla calling upon the respondent to show cause why a writ of certiorari or a 
writ of prohibition should not be issued against him or an order and injunction 
under s. 45 of the Specific Relief Act, 1877, should not be issued against him. 

In the petition filed by the petitioners, after setting out the facts hereinbefore 
set out by me as regards the purchase of the property by them and letting out 
of the shops to the various parties as also the proceedings before the respondent 
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in about December, 1943, and what had happened on the hearing of the fresh 
application dated November 21, 1945, before ‘the respondent,. the petitioners 
submitted that the respondent had no jurisdiction. to entertain the application 
inasmuch as admittedly the rent payable by the applicants did not exceed Ra. 80 
per month. The petitioners contended that the provisions of the Bombay Rents, 
Hotel Rates and Lodging House Rates (Control) Act, 1944, hereinafter referred 
to as the Act under which alone the respondent had been given jurisdiction to 
determine the standard rent did not apply to the cases of the said Sakhavat 
Hussein, Messrs. Rameschandra & Co. and Messrs. Friendly Stores. They fur- 
ther submitted that as regards the applications made by Messrs. Khodadad R. 
Irani and Messrs. Friendly Stores the respondent had no jurisdiction to enter- 
tain the same as they had in December, 1948, made a similar application to the 
respondent for determination of the amount of thea standard rent which the 
respondent had dismissed, that they had not proceeded in appeal against the 
decision of the respondent dismissing the application and that the matter had 
therefore become final under the provisions of the Act, and there was no provi- 
sion in law entitling the respondent to entertain a fresh application in respect 
of the same subject-matter. They therefore submitted that having regard to 
the law for the time beimg in force the respondent was barred from entertaining 
any application from the said persons and exercise jurisdiction over it. They 
further submitted that in so far as Tukaram Tavde was concerned there was an 
additional ground that he was not a tenant at all but was merely a licensee in 
occupation of the premises by leave and license of the petitioners and without 
any rent, that to such a person the provisions of the Act did not apply and the 
respondent had no jurisdiction to entertain any application for determination 
of any rent at the instance of Tukaram Tavde. Based on these averments and 
submissions the petitioners asked for various reliefs: 
~ (1) by way of a writ of certiorari, 

(2) by way of a writ of prohibition, and 

(3) by way of an order under s. 45 of the Specific Relief Act against the 
respondent. 

The respondent filed his affidavit dated July 25, 1946, wherein after raiaing 
certain preliminary objections he proceeded to state that during the proceedings 
before him he gathered that the whole premises, parts of which were now occu- 
pied by the applicants, were originally let to one 8. B. Tata by the previous 
owners df the property, that S. B. Tata continued to be the tenant of the pre- 
mises even after the petitioners purchased the property, such tenancy continu- 
mg up to February, 1942, and that the rent paid by S. B. Tata to the petitioners 
was Re. 120 per month in respect of the premises. He proceeded to atate that 
in the course of the hearing he understood that after S. B. Tata had vacated the 
premises the premises were divided into five compartments and one of these 
compartments was again divided into two parts, one part being occupied by 
Tukaram Tavde and the other part by the watchman of tha petitioners, and that 
he intimated to the petitionera that he would fix the rents of the premises in 
question at the next hearing, vis. June 28, 1946, and adjourned the hearing 
in order to give to the petitioners an opportunity of producing any evidence in 
their posseasion as to the standard rent of the premises. As regards the pre- 
vious application which had been made before him in December, 1948, he stated 
that he had no sufficient materials to show that the rent of the premises occupied 
by the then applicants exceeded Re. 80 per month or that they were parts of 
larger premises occupied and let as a whole and subsequently sub-divided and 
that he therefore did not think that he was in a position to proceed with the 
applications and had therefore dismissed the same. . 

The first petitioner filed an affidavit in rejoinder on July 31, 1946, wherein, 
after reiterating his contentions and submissions contained in the petition, he 
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stated that only one shop which is at present acecupied by Khodadad R. Irani 
was let out to S. B. Tata, that 8. B. Tata was the tenant of the previous landlords 
in respect only of the said shop, but being an old servant of theirs was allowed 
to use the godown adjoining the said shop by leave and license and as a matter 
of favour. He stated that after 8. B. Tata had vacated the premises the same 
were divided into five compartments, that the shop let out to S. B. Tata had 
always been in the same condition as before but that the godown adjoining the 
said shop was divided by the petitioners in four compartments. He submitted 
that the respondent had no jurisdiction to determine the question as to whether 
the premises were let out as a whole and then let out in parts as now sought to 
be contended by the applicants occupying the various parts of the premises. 

When the petition came on for hearing before me the Advocate General for 
the respondent urged several preliminary objections. I shall first deal with 
two preliminary objections which, if valid, would go to show that the petition 
as framed is not maintainable. The Advocate General contended (1) that the 
petition disclosed no cause of action, and (2) that there was such suppresaicn 
or non-statement of material facts as would vitiate the whole petition. In order 
to appreciate these contentions of the Advocate General, it is necessary to refer to 
certain provisions of the Act. Part II of the Act refers to ‘‘Residential and 
other premises’’ and by s. 8 of the Act it is laid down that the provisions of that 
part should apply to premises the standard rent of which exceeds Rs, 80 per 
mengem in areas to which the Bombay Rent Restriction Act, 1939, was appli- 
cable. Section 4(4) of the Act defines what is ‘‘standard rent’’, and the stan- 
dard rent in relation to any premises there is laid down as: 

(a) the rent at which the premises were let on the first day of September 1940, or 


(b) where they were not let on the first day of September 1940, the rent at which they were 
last let before that date, or 


(c) where they are first let after the first day of September 1940, the rent at which they are 
first let, or 

(d) in any of the oases specified in section 18 the rent fixed by the Controller. 

Section 18 lays down in what cases the Controller may fix the standard rent. 
Under the terms of that section the Controller is empowered to fix the standard 
rent at such amount having regard to the provisions of Part II of the Act and 
the circumstances of the case he deems just: 

(a) where, any premises are first let after the first day of September 1040 and the rent at 
which they are first Jet is in the opinion af the Controller excessive ; 

(b) where, by reason of an\ ‘premises having been let at one time as a whole and at another 
Sere eer pig tee ery 
any other reason, any difficulty in giving effect to this part; or 

(c) whare, in the case of any premises let furnished, it is necessary to distinguish, for the 
purpose of giving effect to this Part, the amount payable as rent from the amount payable as 
hire of furniture. 

These are the relevant provisions of the Act necessary to be referred to in con- 
nection with these contentions of the Advocate General. The respondent would 
have jurisdiction to determine the standard rent of the premises only if the pre- 
mises were first let after September 1, 1940, and the rent at which they were 
first let was in hig opinion excessive, or where the premisca were let at une time 
as a whole and at another time in parts, or the tenant had sub-let any part of 
the premises let to him, or any difficulty arose in giving effect to Part II of the 
Act for any cther reason, or where the premises had been let furnished and it 
was necessary to distinguish for the purpose of giving effect to this part the 
amount payable as rent from the amount payable as hire for the furniture. 
These provisions, however, are controlled by s. 3 of the Act which laya down 
that the provis‘ons of this part would apply to premises the standard rent of 
which exceeded Rs. 80 per mensem. If the standard rent of the premises did 
not exceed Rs. 80 per mensem, s. 13 of the Act would not invest the respondent 
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with any jurisdiction to fix the standard rent of the premises. The premises 
which have got to be considered in this connection are the premises as they were 
let on September 1, 1940, or before September 1, 1940, in thoge cases where 


they had been let in fact on or before September 1, 1940, or the- 


premises as they were first let after September 1, 1940. It may be that in 
those cases where the premises were first let after September 1, 1940, the rent 
at which they were first let was in the opinion of the Controller excessive, 
he would then be entitled under B. 18(a) of the Act to fix the standard rent of 
those premises. The premises might be let at one time ad a whole and at another 
time in parts, or the tenant might sub-let a part of the premises let.to him. Even 
in those cases the premises would be those which have been let as a whole or 
let to the tenant and the Controller would then, by reason of the circumstances 
mentioned in 8. 18(b) of the Act, viz. the premises at one time having been let out 
in parts or a tenant having sub-let a part of the premises let to him, be entitled 
to determine the standard rent of the smaller premises thus let out either by 
the landlord to the tenant or by the tenant to the sub-tanant. In the case of 
these premises, however, it would appear that the premises the standard rent of 
which would have to be taken into consideration by the Controller would be the 
larger premises and the Controller would be entitled to determine the 
standard rent of the smaller premises let out by the landlord to the tenant 
or by the tenant to the sub-tenant with reference to the-same, the standard 
rent of the larger premises being the rent thereof as laid down im 
s. 4(#) (a), (b) and (c) of the Act. In all these cases, the respondent would 


have jurisdiction to determine the standard rent of the premises only if the- 


standard rent exceed Rs. 80 per month, that being the condition of the appli-- 


eability of Part TI of the Act as laid down in s. 8 thereof. Based on these sec- 


tious, therefore, the preliminary objections which the Advocate General urged’ 


were that it was necessary for the petitioner in his petition to state what was 
the position of the premises, whether they were let on September 1, 1940, 
whether, if not so, they were let before September 1, 1940, or they were let first 
after September 1, 1940, and what were the standard rents of the premises before 
he could submit that the respondent had no jurisdiction to entertain the appli- 
cation dated November 21, 1945. The petitioners did not state any of these 
necessary facts, but only stated in paragraph 11 of their petition: 


“that the respondent has no jurisdiction to entertain the applications of the said several : 


persons inasmuch as admittedly the rent payable by them except Khodadad R. Irani did not 
exoeed Rs. 80 per month.” : 

This statement was not a statement that the atandard rent of these premises did 
not exceed Ra. 80 per month. It was only à statement with reference to the 
rent payable by those parties. The Advocate General therefore contended that 
the petition did not disclose any cause of action. He further contended that in 
an application for the issue of a writ of certiorari or prohibition which were high 
“prerogative writs, it was incumbent on the petitioners to state all material facts, 
and if the petitionera were guilty of suppression or non-statement of mate- 
rial facts, the petition could not be maintained. He submitted that the facts 
which I have mentioned earlier as necessary to be stated in order to maintain 


the petition not having been stated by the petitioners in their petition, it amount- - 


ed to a suppression or non-statement of material facts, which, apart from his 
objection that the petition discloses no cause of action, was fatal to the petition 
on this second ground also. In support of this objection of his the Advocate 
General relied on the case of Rex v. Kensington Income Tax Commissioners: 
Princess Edmond de Polignuc, ex parte.! The headnote in that case runs as 
under: 


1 [1917] 1 K. B. 486. 


460 THE BOMBAY LAW BEPORTKER. . [VoL. XX, 


“Tf on the argument showing cause against a rule nis! the Court comes to the conclusion 
that the rule was granted upon an affidavit which was not candid and did not fairly state the facts, 
but stated them in such a way as to mislead and decetve the Court, there is power inherent in the 
‘Court, in order to protect itself and prevent an abuse of its process, to discharge the role nisi and 
aefuse to proceed further. with the examination of the merits.” 

The Advocate General drew my attention to a passage from the judgment of 
Lord Cozens Hardy M. R. (p. 505): 

“on an ox parte application uberrima fides fs required, and unless that can be established, 
df there is anything like deception practised on the Court, the Court ought not to go into the 
-merits of the case, but simply say ‘ We will not listen to your application because of what you 
have done.” 

He ako drew my attention to another passage from the judgment of Serution 
L. J. (p. 514): 

....tt has been for many years the rule of the Court and one which itis of the greatest 
timportance to maintain, that when an applicant comes to the Court to obtain relief on an ex parte 
-statement he should make a full and fair disclosure of all the material facts—facts, not law. 
He must not mistake the law if he can help it—the Court is supposed to know the law. But ft 
knows nothing about the facts, and the applicant must state fully and fairly the facts, and the 
-penalty by which the Court enforces that obligation is that if it finds out that the facts have not 
‘been fully and fairly stated to it, the Court will set aside any action which it has taken on the 
tfaith of the tmperfect statement.” 

Tt is significant to note that it was only when the first petitioner came to make 
his affidavit in rejoinder that in paragraph 9 thereof he stated when replying 
to what had been stated by the respondent as regards 8. B. Tata having occupied 
the whole of the premises at-a rental of Re. 120 per month, that S. B. Tata was 
-nly the occupant of one shop, that it had always been in tha same condition as 
before and that the godowm adjoining the said shop was divided by the peti- 
tioners in four compartments after S. B. Tata vacated the premises. Hven there 
the petitioners did not vouchsafe the full information which was required to 
“be given by them in order to sustain their various contentions and submissions 
in the petition. 
Mr. Banaji for the petitioners recognised the force of these contentions of the 
Advocate General and the only thing which he could say in defence of what the 
-petitioners Had done was that though not expressly but by necessary implica- 
tion the position could only be that the standard rent of the premises was less 
than Rs. 80 per month. He submitted that the applicants who were admittedly 
paying rents at the rate of Rs. 80, Ra 35, Rs. 80 and Ra. 80 (except Khodadad 
R. Irani who was paying Ra. 115 per month) could never have gone to the rea- 
pondent to fix the standard rent of the premises respectively in their occupation 
“unless and until their contention was that the standard rents of the premises 
-were less than Rs. 80 per month. He therefore submitted that admittedly the 
standard rents of the premises were less than Re. 80 even though it was not so 
-expresaly stated by ihe petitioners in their petition. He further submitted that 
-even though the Court came to the conclusion that there was a defect in the, 
- petition in so far as these facts were not stated by the petitioners therein, the 
‘omission to state those facts was not intentional or with a view to mislead or 
«deceive the Court but was merely accidental and unintentional. He therefore 
applied for leave to amend the petition in terms of the draft Ex. A by stating 
that the standard rent of the premises in the occupation of each of the four oc- 
-ecpants Sakhavat Hussein, Messrs. Friendly Stores, Rameshchandra & Co. and 
' Tukaram Tavde was leas than Rs. 80 per month. The Advocate General opposed 
this application of Mr. Banaji. He contended that the petition was bad as it 
“stood and was liable to be dismissed and the only effect of the Court granting 
the amendment would be to put a fresh petition on file with the proper aver- 
ments contained therein. , He therefore submitted that if the Court was inclined 
-to grant the amendment applied for by Mr. Banaji, it should be on terms that 


1946.] MANIBHAT ‘PATEL v. ARBUTHNOT (0.c.3.)}—Bhagwati J. 461 


all the costs ‘of the petition up to the date of the application for amendment 
should be ordered to be paid by the petitioners to the respondent. ° 

On a reading of the relevant sections of the Act hereinbefore set out, I am of 
opinion that the facts which I have mentioned above were material facts which 
required to be stated by the petitioners in the petition before they could base 
any contentions or submissions thereon and before they would be entitled to 
any of the reliefs prayed for by them in their petition. In the absence of those 
material facts the petition was defective and the preliminary objection urged 
by the Advocate General that the petition discloses no cause of action was a 
good one. It was essential for the petitioners to state in their petition what was 
tho position of the premises on September 1, 1940, whether they were let out 
on September 1, 1940, whether, if not so, they were let out before September 1, 
1940, or were first let out after September 1, 1940, an a bee was ‘the standard 
rent of the premises within the meaning of the definition thereof in s. 4(4) of 
the Act. It was not sufficient merely to state that the rent payable by the appli- 
cants was below Rs. 80 per month. That averment kept open the question as 
to what were the premises of which the standard rent had got to be taken into 
consideration by the respondent and what was the standard rent of those premises. 
In the absence of the necessary averments in this behalf, the petition was certainly 
defective. The amendment which was applied for by Mr. Banaji did seek to 
cure that defect to a certain extent, in so as it stated that the standard rent 
of the premises in the occupation of each of the said applicants was less than 
Rs. 80 per month. Even though this amendment did not go as far as it should 
in the matter of stating the other material facts which I have mentioned above, 
no further objection was urged by the Advocate General as the petition 
as amended not disclosing a cause of action, and even though I would have been 
inclined to entertain such an objection if taken by the Advocate General, I do not 
think it under the circumstances necessary to entertain such objection any further. 
Mr. Banaji did not dispute the proposition laid down in Rex v. Kensington Income 
Tan Commissioners, but drew my attention to a passage from the judgment of 
Low J. therein at p. 498, where the learned Judge observed that “the statements 
made in the affidavit on which the rule nisi was granted were very far from being 
honest and candid.” He submitted that whatever may be said of the petitioners 
in this petition, it could not be said that the suppression or non-statement of material 
facts was the result of any deliberate intention on their part to mislead or deceive 
the Court or that their attitude was “‘ not honest and candid.” I t that 
position which was submitted before me by Mr. Banaji. I do not think that the 
suppression or the non-statement of material facts in the petition was due to any 
intention on the part of the petitioners to mislead or deceive the Court. It was a 
result of inadvertence or want of appreciation of the true legal position on the 
part of their legal advisers, and under the circumstances I am not inclined to inflict 
on the petitioners the dire consequences which are laid down in the judgment of 
the Ap Court in Rex v. Kensington Income Taw Commissioners. I, therefore, 
grant the amendment which has been applied for by Mr. Banaji. In so far, how- 
ever, as I am of opinion that the petition but for the amendment is defective and 
is liable to be dismissed, I sould & allow the amendment on terms that the peti- 
tioners do pay to the respondent the costs of the petition incurred up to November 
18, 1946, Shieh is the date on which the application for amendment was made 
by Mr. Banaji. 

The further preliminary objection which was taken by the Advocate General 
was that the Act provides an. appeal from the decision of the respondent, that an 
adequate remedy therefore exists and that the Court should not grant any writ of 
Sines obicton It In my opinion this can hardly be stated to be a 

j objection. It.is an objection on the merits. It amounts to this 
that even though all the facts which are mentioned in the petition be treated as 
correct, the Court should not grant a writ of certiorari as prayed for by the peti- 
tioners because an ad te remedy being available to te petitioners there is 
no case for the grant of a writ of certiorari. It may, -however, be treated as a 
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demurrer, a sort of preliminary objection which can be urged by the respondent 
and I shall deal with it as such. In support of this objection of his the Advocate 
General relied upon the provisions of*s. 14 of the Act which provides that: 

“(1) Any person aggrieved by an order passed by the Controller, under the provisions of 
this Part (including an order granting a certificate under the proviso to sub-section (1) of section 0) 
may, within fifteen days from the date on which the order is communicated to him, present an 
appeal in writing to the Collector. 

g (2) The Collector shall then call for the record of the Controller and after examining the 
record and after making such further inquiry as he thinks fit, either personally or through the 
Controller, shall decide the appeal. ne 

(8) The decision of the Collector, and subject only to such decision, the order of the Controller 

shall, for the purposes of this Part, be final ; and no Civil Court shall have jurisdiction to settle, 
decide or deal with any question which is by or under this Part required to be settled, decided 
or dealt with by the Controller and Collector.” 
He submitted that a right of ap to the Collector was provided against 
the decision of the respondent, that in the case of an adverse decision being 
teached by the respondent ae oar eiperat were entitled under the provisions 
of this section to file an appeal before the Collector, and that that was an adequate 
remedy provided by the Act itself to the petitioners. In this connection he 
drew my attention to a decision of the Madras High Court in Ranganathan v. 
Krishnayya', where it is laid down (p. 506) : 

“ It is not the practice of the Madras High Court to issue a prerogative writ where there is 
another remedy open to the party.” 

In that case under the provisions of the Madras Town Planning Act, 1920, 
there was another remedy open to the owner by way of appeal under s. 29 of the 
Act which provided a right of appeal from a decision of the arbitrator falling 
under cl. (a) of s. 27(4) of the Act. That provision as regards the appeal was 
considered sufficient by the Court to disentitle the applicant to the issue of a 
rerogative writ by the Court. He also drew my attention to a decision of our 
Ap Court in Khurshed Mody v. Rent Contro Bombay,’ where it has been 
held : . 


“The High Court is ordinarily very loath to issue the high prerogative writ of cerWorart, 
tf there is another suitable remedy open to the petitioner, as for instance a right of appeal, unless 
it is satisfied that the Court or the officer against whom the writ is sought has acted ina manner 
which is contrary to the fundamental principles of justice.” : 

In that case the petitioner had asked for the issue ofa writ of certiorari to 
quash the order of the Rent Controller, and Kania J. before whom the petition 
came for hearing had held that under the Act an appeal lay and that merely on the 
contention that the Controller had no jurisdiction, 1t was not proper for the Court 
to issue the writ of certiorari. The Appeal Court consisting of Stone C. J. and 
Chagla J. dismissed the appeal on the ground that the Controller had jurisdiction 
to make the order complained against. They stated that in view of their decision 
on that point, it was really unnecessary to consider the other points urged at 
the Bar, but as the points were of some ae pegs and as they were argued at 
some length and as they formed the basis of the learned Judge’s judgment, they 
dealt with those points also. The determination of the Appeal Court on these 
points was, therefore, clearly obiter. The Appeal Court, however, after reviewing 
the authorities which were cited before them, expressed their view that (p. 569) : 

“ The true position seems to be that if there is another suitable remedy as, for instance, a 
eight of appeal, then the Court would be very loath to issue the high prerogative writ of certiorari 
winless it is satiafied that the Court or the offloer against whom the writ is sought has acted in a 
manner which is contrary to the fundamental principles of justice.” 


They disagreed with the view of Kania J. that merely because there was a right 
of appeal the Court would not issue a writ of cerHorari. The Advocate General 
contended that in the petition before me there was no allegation at all that the 
Controller was acting in any way which was contrary to the fundamental principles 
of justice, and therefore even on the basis of this judgment of the Appeal Court 


> 
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there was no case for the issue of a writ of certiorari against the respondent. The 
Advocate General invited me to go to the length of accepting the statement of 
the law as laid down in Ranganathan v. Krishnayya' and the judgment of Kania 
J. in Khurshed Mody v. Rent Controller, Bombay, and not to be bound by the 
obiter of the Appeal Court. I am, however, not inclined at this stage to go 
into the question in any great detail and discuss on my own the various cases 
whith were reviewed by the Appeal Court in KhAurshed ‘Mody v. Rent Controller, 
Bombay, in arriving at the conclusion which they did. 

An obiter of the Appeal Court, even though I would attach considerable weight 
to the same, is not necessarily binding on me, and if the circumstances of the 
case warranted the same, .I would have tertainly reviewed the cases all on my 
own and have come to a definite conclusion one way or the other on this aspect 
of the case. In so far however as the petitioners have not made any allegations 
in their petition that the respondent has acted in any way contrary to the funda- 
mental principles of justice, I refrain from considering this aspect of the case in 
any detail and will content myself with observing that I leave the point open for 
decision if any future occasion arises. I must, however, observe that even tho 
at one time the opinion was held that although the writ is not of course it will 
nevertheless be granted ew debito justitiæ to quash proceedings which the Court 
has power to quash, where it is shown that the Court below has acted without 
jurisdiction or in excess of jurisdiction, if the application is made by an aggri-* 
eved pay and not merely by one of the public (vide Halsbury’s Laws of England, 
Hails Edition, Vol. 878, art. 1481), the trend of authorities recently 
- has been to hold that the fact of there being a remedy by way of an appeal is no 

answer to a writ of prohibition where the want of jurisdiction complained of is 
based upon the breach of fundamental principles of justice. There is plenty of . 
authority for the proposition that in such cases prohibition will lie potatchetanding 
that there is a right of appeal. This latter proposition is based on the case of 
Rez v. North: Oakey, Ex partet. To the same effect are also the observations in 
Note (r) at page 822 of Halsbury’s Laws of England, Vol. IX, where it is stated : 

“The fact of there being a remedy by way of appeal is no ansvrer to a writ of prohibition, 

where the want of jurisdiction complained of is based upon the breach of a fundamental principle 
of justice. But unless the error involves the doing of something which is contrary to the general 
law of the land, or is so vicious as to violate some fundamental principle of justice, the Court 
will not, it seems, grant a writ of prohibition, if the applicant has an alternative remedy by 
way of appeal.” 
On principle there is no difference between a writ of certiorari and a writ of 
prohibition, and these observations hold equally good in the case of a writ of 
certiorari as in the case of a writ of prohibition. Mr. Banaji for the petitioners 
did not contest these propositions, but relied upon the passage in Halsbary’s 
Laws of England, Hailsham Edition, Vol. IX, at p. 822: 

“ The Court, in deciding whether or not to grant a writ of prohibition, will not be fettered 
by the fact that an alternative remedy exists to correct the absence or excess of juriediction, or 
an appeal lies against such absence or excess.” 

He contended that these were immaterial objections to the issue of a writ and 
the Court had jurisdiction nonetheless to issue a writ of certiorari or prohibition 
if the facts of the particular case warranted the issue of such a writ. 

There is no doubt that apart from the trend of recent authorities the position 
in law as it was conceived at one time was that the writ could be issued to quash 
proceedings where it was shown that the Court below had acted without jurisdic- 
tion or in excess of jurisdiction, irrespective of the fact whether there was a remedy 
by way of appeal available to the petitioner. As I have already stated, that 
point is, so far as our Court is concerned, not finally decided. Even if that were 
the true position in law contrary to the obiter of the Appeal Court in Khurshed 
Mody v. Rent Controller, Bombay, the petitioners would not necessarily be out 
of Court. The right of i te which is granted under s. 14 of the Act is available 
only in those cases where Part IT of the Act applies. If by virtue of the operation 
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of s. 8 of the Act Part I of the Act did not come into operation at all, there wilt 
be no question of the right of appeal being available to-the petitioners, Part IT 
of the Tet not applying at all, the provision for appeal made in s. 14 of the Act 
would not be of any avail to the petitioners nor could it be trotted out against 
the petitioners as disentitling them to a writ of certierart or prohibition as the 
case may be. - This to my mind is the real answer to this objection of the Advocate 
General. _No doubt if I accept the obiter of the Appeal Court in Khurshed Mody 
v. Rent Controller, Bombay, there bemg no allegation that the respondent has 
acted in’a manner contrary to the fundamental principles of justice, the right 
of appeal which is provided in s. 14 of the Act would come in their way. Ever 
here the existence of the right of ap being conditional on Part I o the Act 
pplying to the facts of this parti case, the petitioners would be entitled to 
Bae it that there being no right of appeal there was no question of the writ of 
certiorart or prohibition as the case may be not being granted to them even in the 
absence of any averment that the respondent had acted in a manner contrary 
to the fundamental principles of justice. This, in my opinion, would be an 
answer to the preliminary objection of the Advocate General on either point a 
view, whether the position in law as laid down in the passage from Galen 
Laws of England, Hailsham Edition, VoL IX, p. 822, cited aboye and adopted by 
Kania J. was correct or the position as Latent in the obiter by the Appeal Court 


‘in Khurshed Mody v. Rent Controller, Bombay, was correct. This objection of 


the Advocate General therefore fails. 


A further prelimi objection was taken by the Advocate General that the 
Court should not initerPore by certiorari in matters which the Court itself would ` 
have no jurisdiction to try. He relied in this connection on a passage from 
Halsbury’s Laws of England, Hailsham Edn., Vol. EX, p. 854, § 1446: 

“The writ can only be ferued tn respect of matters which are within the jurigdiction of the 
High Court of Justice; for proceedings will not be removed into the superior court unless they 
are capable of being determined there.” 

He also relied upon s..14(3) of the Act where it is laid down : 

“ And no Civil Court shall have jurisdiction to settle, decide or deal with any question which 
is by or under this Part required to be settled, decided or dealt with by the Controller and 
Collector.” 

He submitted that in of these proceedings the High Court had no. 
jurisdiction to determine the matters in ute between the petitioners and the 
applicants and therefore the Court should not interfere by issuing a writ of 
certiorari. He also relied upon two cases, Longbottom v. Longbottom! and Bruce 
v. Watt,” which are cited i ea port of that proposition in Note (d) in Halsbury’s 


Laws of England, Hailsham VoL . 854. It is to be observed, 
however, that this p arg. le is ‘relied upo the Advocate General is under 
sub-s.(3) in eee eo ws of England, Yo , page 851, under the caption 


“To what Courts the Writ of Certiorari may ee The writ of certiorari, as 
have already held in Juggilal Kamlapat v. Collector of Bombay’, issues not only 
against the inferior Courts as they are styled (p. 1089) : 

. whenever any body of persons having legal authority to determine questions affecting 
the rights of subjects and having a duty to act judicially act in excess of their legal authority, 
they are subject to the controlling jurisdiction of the King’s Bench Division exercised in these 
writs. This jurisdiction to issue writs of certiorari and prohibition was invested in the Superemo 
Court of Judicature at Bombay, from whom it was inherited by the High Court of Bombay...’ 
If this contention of the Advocate General was correct, the Court would have 
no jurisdiction to issue a writ of certiorari against either the Rent Controller or 
the Collector of Bombay who by no means can be stated to be inferior Courts 
within the strict meaning of that term. They are, however, tribunals or compe- 
tent authorities having power by their determination within jurisdiction to impose 
liability or affect the rigi hts of others. They are peroni having legal authority 
to determine questions ne rights of subjects and having aduty to act judicially, 
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and therefore are within the category of persons subject to the controlling juris- 
diction of the King’s Bench Dinion exercising hose rights, aii 
It was also held by me in that case (p. 1088): - 

“ ....the tribunal or campetent authority should have power by its determination within 
jurisdiction to impose liability or affect the rights of others,....it must exercise some right or 
duty to decide, and ....the act should be done by ft upon consideration of facts and circumstances 
and imposing Hability or affecting the rights of others.....the phrase ‘ judicial act’ must, there- 
fore, be taken in a very wide sense Including many acts that would not ordinarily be termed 
jadictal....the procedure of certiorari applies in many cases in which the bodies whose acts are 
orttlolsed would not ordinarily be called Courts nor the acts ordinarily be termed judicial acts." 
This is sufficient to deal with this heron of the Advocate General. The 
cases which were cited by him and which have been mentioned by me above were 
cases of inferior Courts and there the writs of certiorari which were sought to be 
issued were to call for the record of the oati before the inferior Courts and 
look into the same which the superior Court could not do if it had no jurisdiction 
to determine e sidan ge class of cases. The passage which has been cited 
by the Advocate eral has application, if at all, to those cases where the writ 
of certiorari is sought to be issued against an inferior Court of record. It cannot 
have any application where the writ of certiorari is sought to be issued against 

ns or bodies of persons who would not ordinarily be called Courts but have 
egal authority to determine questions affecting the rights of subjects and have 
a duty to act judicially. Mr. Banaji drew my attention to the in Hals- 
bury’s Laws of England, Hailsham Edition, Vol. IX, p. 885, $ 1449, which is the 
vey passage which I relied upon in my judgment in Juggilal Kamlapatv. Collector 
g Bombay and which has been refe to by me above. On a consideration of 
this preliminary objection urged by the Advocate General I am of opinion that it 
has no substance and I overrule the same. 
. I shall now proceed to discuss the position on the merits of the petition. As 
I have already stated the applicants sent their application to the respondent on 
November 21, 1945, in which they contended that the shop galas Nos. 10, 11, 12, 
18 and 14 which they were occupying formed one single tenement in September 
1940, that the rent ed for that single tenement which was let to S. B. Tata 
was Rs. 120 per month which was the standard rent of the said tenement, that 
the landlords, with a view to circumvent the provisions of the law, got the tenement 
divided by temporary (kaicha) wooden epee into five tenements conveniently 
and had been ing Rs. 80, Rs. 85, Rs. 80, Rs. 80 and Rs. 115 respectively for 
the same. This was their complaint. Their contention therefore came to this 
that there were certain premises which were let at one time as a whole and at 
another time in parts, that the standard rent of the larger premises which were 
let at one time as a whole was Rs. 120 per month, that the said premises having 
been at another time let in parts, it was competent to the respondent to fix the 
standard rent of those smaller premises at such amount as having regard to the 
rovisions of Part II of the Act and the circumstances of the case he deemed just. 
e application was thus an application within the purview of s. 18) of the 
Act. these were the allegations in the application made before him, the larger 
premises were really premises of which the standard rent exceeded Rs. 80 per 
month, the standard rent according to the applicants having been Rs. 120 per 
month, viz. the rent at which they were let on Hen tennis 1, 1940, to S. B. Tata. 
On these allegations I have no doubt that the respondent had jurisdiction to 
entertain the P ana The terms of s. 18(b) were specifically brought into 
operation and jurisdiction which is vested in the respondent under s. 18(b) 
of the Act was invoked. It was open to the petitioners then to appear before the 
respondent and urge what they had got to say in answer to the application. It 
was not an application in which all the individual applicants wanted to have the 
standard rent fixed in respect of certain premises which had been let out on 
September 1, 1940, or not having been so let out had been let out earlier than 
September 1, 1940. oe eau have in fact admitted, apart from the con- 
-tentions which they raised as regards the premises occupied by S. B. Tata on 
September t, 1940, being the only premises occupied by him and having been the 
R. 80 č 
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subject-matter of the rent bills which were issued by the former landlords as 
also by themselves to S. B. Tata, that the godown which was adjoining the shop 
which had been let out to S. B. Tata had been divided by them into compartments 
which were ently let out by them to the occupants of the shops Nos: 10, 
11, 12, and 18. Under these circumstances a question did arise for determination 
by the respondent whether the premises which were let out on September 1, 1940, 
were the premises which were at that time let out as a whole but were later on 
sub-divided and let out in parts or whether those were the premises which were 
the premises let ultimately to Khodadad R. Irani at a rental of Rs. 115 per month. 
It may be noted in gon that if the contentions of the petitioners in that behalf 
were correct, and S. B. Tata had been paying a sum of Rs. 120 per month for 
only those premises, which are now occupied by Khodadad R. Irani, the petitioners 
let out those premises to Khodadad R. Irani on September 1, 1948, at a rental of 
Rs. 115 per month. How the petitioners came to be charitable enough to reduce 
the. rent of those premises from Rs. 120 month to Rs.115 per month 
is a mystery which it is not easy to solve in the absence of any materials placed 
before me in that behalf. If at all this circumstance points to anything, it points 
to this that the premises which were let to S. B. Tata could not have been occupied 
by Khodadad R. Frani and the premises which were let out to S. B. Tata by the 

Tevious landlords and by the petitioners thereafter must certainly have been 

in area—how much , again, is a mystery which it is not, m the absence 
of materials before me, easy to solve— than the premises let out now to Khodadad 
R. Irani. If those were the circumstances, the operation of s. 18(b) of the Act 
was certainly invited. The respondent had jurisdiction to determine the rent 
of the premises occupied by the applicants having particular regard to the standard 
rent of the premises as they been let at one time as a whole to S. B. Tata 
at a rental of Rs. 120 per month which was the standard rent of those premises 
and it could not be contended that the respondent had no jurisdiction to entertain 
the application. 

- It was sought to be argued on behalf of the petitioners that the respondent had 
no jurisdiction to determine the question as to whether the premises were at one 
time let out as a whole and then let out in be as was sought to be contended 
bythe applicants. This contention’ reminds one of the contention which is 
usually urged in the matter of arbitrations, vis. that the arbitrators have no 
jurisdiction to determine the question as to the factum or the validity of the 
contract which contains the arbitration clause and thus to assume jurisdiction 
to arbitrate in the dispute between the parties by a decision arrived at by them: 
selves. It is to be noted however that the arbitrators have no jurisdiction to 
entertain any disputes between the parties and to enter upon any reference unless 
there is avalid contract which has been entered into between the ies and which 
contains an arbitration clause. The factum and the validity of the contract are 
the essential conditions precedent to the arbitrators having any jurisdiction, 
and it is a well recognised principle of law that the arbitrators cannot assume 
jurisdiction unto themselves by aue ape 4 upon the factum or the validity 
of the contract where the same is disputed. e jurisdiction of the Rent Controller, 
on the other hand, is not a jurisdiction which rests merely upon any agreement 
between the parties. It is a statutory jurisdiction which is vested in the Rent 
Controller by the terms of the Act itself. A regular tribunal is established by the 

-Act which functions in those cases where the standard rent of the premises as laid 
down in s. 8 of the Act exceeds Rs. 80 per month. The tribunal owes its existence 
to the Act and not to any act of the ies, and it has, therefore, jurisdiction to 
determine what are the cases which within its jurisdiction. there is any 
el ee which arises between the parties as to whether the particular application 
falls within the jurisdiction of-the tribunal, it is the tribunal which is competent 
to decide that dispute and determine whether the particular matter falls within 
its jurisdiction. the tribunal decided it wrongly, there'is an appeal provided 
against its decision. - It cannot, therefore, be contended, as the petitioners have 
done, that the respondent has no jurisdiction to determine the question -as to 
whether the premises were at one time let out as a whole and then let out in parts 
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as contended by the applicants. ee 

Under the circumstances set out above I have come to the conclusion that the 
respondent had jurisdiction to entertain the application and to determine the 
various questions which were raised in that application. I, therefore, do not accept 
the contention of the petitioners that the respondent assumed to himself jurisdic- 
tion which in law he did not possess or was otherwise acting illegally and against 
the express provisions of law which it was incumbent upon him to follow. 

The same is my conclusion as Team other question which has been 
mooted by the petitioners, viz. that Tavde is not their tenant at all 
but merely a licensee in occupation of the front part of shop No. 11 by leave and 
license of the petitioners and without any rent. The respondent would certainly 
have jurisdiction to determine whether Tavde was a tenant or was a 
mere licensee of the petitioners, that question being also a question which would 
have to be determined by him within the ambit of s. 18(b) of the Act. It is not 
only in cases where the parties agree or it is admitted that the premises were 
at one time let out as a whole and were let out in parts at another time that the 
respondent would have jurisdiction to entertain the application. The ndent 
would have jurisdiction to entertain the application where that was the tion 
in the application and had to be determined him, having regard to the provisions 
of Part Hf of the Act. To hold otherwise would be to put a premium on dishonesty. 
It would merely suffice in that event for the jandiond ‘to dispute that the premises 
were at one time let out as a whole and at another time let out in parts or to 
dispute that the applicants were the tenants of his and thus oust the jurisdiction 
of the Rent Controller which otherwise he would have under s. 18(b) of the Act. 

There remains only one further pomt to be determined and it is that the res- 

ndent having already dismissed the applications of Khodadad R. Irani and 
Messrs. Friendly Stores on January 8, 1944, and no appeal having been filed by 
them against said decision, the respondent was not entitled to entertain a 
fresh application in of the same subject-matter, and that having regard 
to the law for the time being in force, he was barred from entertaining any appli- 
cation on behalf of the applicants and exercise jurisdiction over the same. his 
is in effect a plea of res judi No doubt the principles of res judicata as such 
have no application to the facts of this case. But the Court would certainly be 
guided by principles analogous to- res judicata in matters of this the 
respondent in fact after going into all the matters and evidence before him 
come to the conclusion in that earlier application of the applicants Khodadad R. 
Irani and Messrs. Friendly Stores that he had no jurisdiction to entertain the 
applications of those parties, it would certainly not be ve to the, respondent 
to go into the same matter over again. The Court should not countenance any 
harrassment of the parties at the instance of litigants who would flood the tribunal 
with applications one after the other, even though the tribunal had pronounced 
adv to them. The facts of this case, however, do not warrant any such 
position. The ndent has definitely stated in Tenn 12 of his affidavit that 
at that time he no sufficient materials to show that the rent, meaning thereby 
the standard rent, of the premises occupied by the then applicants exceeded 
Rs. 80 per month or that they were parts of the larger premises occupied and let 
as a whole and subsequently sub-divided, and therefore did not think that he was 
in a position to proceed, with the said applications. This was an attitude perfectly 
in consonance with law. The respondent would have had no jurisdiction unless 
the facts were either alleged or proved that the premises were let out at one time 
as a whole and were let out at another time in parts or that the standard rent of 
tbe premises, meaning thereby larger premises in the sense which I have referred 
to before, exceeded Rs. 80 per month. The respondent did not go into the merits 
of that application at all at that time and declined to go into the same in the 
absence of any materials furnished to him which would enable him to come to 
any conclusion one way or the other on that application. The application 
therefore can be stated to Have been dismissed not on the merits but by default 
and that certainly cannot be res judiqaia even though the principles of res judicata 
which are enunciated in s. 11 of the Civil Procedure e be strictly applied to 
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the facts of the case. There is alsoa further difficulty which the petitioners have 
to face in this behalf. A point as to res judicata is one which does not go to' the 
root of jurisdiction. The tribunal may have and can have jurisdiction to: deter- 
mine the erg ined between the parties. Nonetheless it may be barred from 
ints of dispute or issues between the parties as being barred 
iy res a on hae arp the particular point in dispute or issue is res judicata 
or not lies to be determined by the tribunal itself. A wrong decision by the 
tribunal as to a certain point o dispute or issue being res judicata does not oust 
the jurisdiction of the tribunal. -It only amounts to a wrong decision on point 
which falls to be determined by the tribunal iteef. A tribunal which has jurisdic- 
tion to decide a particular matter is entitled to decide it rightly or vainly. and 
if it decides it wrongly, the proper remedy is to file an appeal against the decision 


of the tribunal. The remedy is by way of an a against that decision and not 
by way of challenging the jurisdiction of the tribunal itself. This, in my opinion, 
is the correct position as this point of i aes which has been urged 


by’ the petitioners. As I have already held, the respondent had jurisdiction 
to entertain this application, and whether the particular dispute or issue between 
the parties or some of them was' res or not fell to be determined by the 
respondent himself. If he decided the point wrongly, s. 14 of pet rovided 
an appeal against the decision of the respondent, and it was e whole 
tase was over, se the petitioners to have filed an appeal to he bole Collector 

that decision of the respondent. It was certainly not competent to the petitioners 
to urge, as they have done before me, that a wrong decision on the point of res 
judicata, even if it could be conclusively demonstrated before me to be a wrong 
decision could ever oust the jurisdiction of the respondent. In. my spini; 
therefore, this contention of the petitioners also fails. 

Under the circumstances mentioned above, I am of opinion that the petition 
is entirely misconceived, that the contentions of the petitioners that the res- 
pondent assumed to himself jurisdiction which in law he did not possess and was 
othérwise acting eee ly and against the express provisions of law which it was 
incumbent: upon him to follow are absolutely unsound, and the petition is liable to 
be dismiss I accordingly cas the PEREON S with costs. The rule will be 
i Attorieyi for petitioners : Mahi, Ranchhoddas & Co. = 
` Attorneys for i ay Tittle & Co. 


Before Mr. Justice Bhagwati. 
SHRIPAD AMRIT DANGE v. SIR HARSIDDHBHAI V. “DIVATIAS s 


Government of India (Provincial Elections) (Corrupt Practices and Blection Petitions) Order, 1936, 
`| Sec. d-—Election petition—Notification by Government of Bombay appointing Commissioners to 
hear petition—Notfication signed by Secretary “by order of the Governor of Bombay” —N otifica- 
kon not valid—Whether suck constitutes a Court—High Court—Wrii of certiorari 
“1. Whether writ of certiorari can issue against Commissioncre—Government of Indig Act, 1935 
~ (St. 25 & 26 Geo. V, c. 48), Secs. 58, 59--Ninth Schedule, See. 40—Governor of Province, 
_ _ functions of—General Clauses Act (X of 1897), See. 3 (Sab)—Construction of statute— Whether 
. - provisions tn statis are directory or tmperative. 
ae notification under the Government of India (Provincial Elections) (Corrupt Practices 
Hlection Petitions) Order, 1988, s. 4, appointing Commissioners to hear an election 
, made by the Government of Bombay, though signed by a Secretary “by order of 
the Governor of Bombey,” violates the imperative provisions of s. 59 (1) of the Government A 
..,,0f India Act, 1985, and is therefore vold. 
~ The Commissioners appointed by a Provincial Governor, under the Government of India 
(Provincial Elections) (Corrupt Practices and Eléction Petitions), Order, 1936, to hold an 
election ingniry, ‘are not a superior Court nor do they enjoy the status of a special os inde- 
pendent Court, much less do they constitute a Court. except in the extended sense of the 
|. berm They are a body of persons having legal authority to determine questions affecting 
4 Tis ot ableots ad having a duty to Sot judioialiy They ate; therefore, personsamanable 


cer * Decided, January 9, 1967. 0.-C. J, Miscellaneous No. 103 of 1040. 
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to the jurisdiction of the High Court which has the power to issue againat them the high 

prerogative writ of certiorari. 

Such Commissioners are, in the exercise of their office as Commissioners, acting judictally, 
having legal authority to determine questions affecting the rights of a successful candidate. 
The High Court has therefore jurisdiction to issue a writ of certorari against thom. They 
cannot be regarded as persons who without lawful authority purport to act as a Court or 
are a pretended Court against whom a writ of certiorari or a writ of prohibition cannot le. 

In the Matter of Daws! and Clifford and O’ Sullivan,’ referred to. 

Under the Government of India Act, 1985, the Governor of a Province exercises functions 
in three capacities — 

(1) ordinarily under the advice of his Ministers, 

(2) exercising his individual Judgment, and- 

(8) in the exercise of his discretion. 
iia EIEEE EE to act ues is acca ea cha Ttan od Tatras: 
tions lays down that he shall be guided thereby. Such is the position also with 
regard to those cases where he exercises his functions exercising his individual judgment, 

- buat with this proviso that where the advice given to him by his-Ministers in the latter class 
of cases is inconsistent with or conflicts with his individual judgment, he is entitled to dis- 
regard the same. The Governor is not bound at all to consult or seek the advice of his 

Ministers in those cases where he exercises his functions in the exercise of his discretion, 

so that except in those cases where he exercises his functions in-ths exercise of his discretion, 
the other matters which crop up in due course of administration of the provincial affairs go 

to his Ministers. 

The provisions of the General Clauses Act, 1897, apply to the interpretation of the words 
“ Provincial Government " or “ Government of Bombay. ” appearing in the Government of 
India (Provincial Elections) (Corrupt Practices and Election Petitions) Order, 1986. 

In deciding whether a provision of a statute is imperative or directory, one must look to 
the subject-matter, consider the importance of the provision that has been disregarded, 
and the relation of that provision to the general object intended to be secured by the statute. 
Tho whole scope and object of the statute under consideration should be regarded. It abould 
be considered whether a command to do a thing in a particular manner does not imply a 
prohfbition to do ft in any other. Even though nullification would be the natural and usual 
consequence of disobedience, the question should in the main be governed by considerations 
of convenience and justice; and when that result would involve general- inconvenience or 
injustice to innocent persons without promoting the real aim and object of the enactment, 
such an intention should not be attributed to the Legislature. The last consideration is 
particularly of importance in cases where a public duty is imposed and the statute requires 
that it shall be performed in a certain manner as distinguished from cases where powers, 
rights or immunities are granted with a direction that certain regulations, formalities or 
conditions. shall be complied with. 

The Liverpool Borough Bank v. Turner*, Howard v. Bodington' and Montreal Street Ratkoay 
Company v. Normandin,* followed. 

Section~59 of the Government of India Act, 1985, is not merely procedural nor a mere 
matter of form, but it is one of- substance. It emphasises the position of a Governor as th 
executive head of the Province and lays down that in whatever mode the functions are 
exercised by the Governor, all the functions are exercised by him as the exeoutive head of the 
Province, his action fs the executive action of the Government of the Province, and that 
action has got to be expressed in the name of the Governor. It implies prohibition not to 
express the executive action of the Government of the Province as taken in any other manner 
except in the name of the Governor. The provisions of s. 5X1) are imperative, and disobe- 
dience of the same would nullify or invalidate any order or proceeding which contravenes 
the same. - 

i Emperor v. J. K. Gas Plant & Co., Lid., distinguished. 

The practicos of merely stating in an affidavit or pleading that the sult or the ‘application 
ia misconcetved without saying anything more’ is to be deprecated. The plaintiff or the 
applicant is entitled to particulars from the defendant or the respondent as to why it is 
contended that the suit or the application is misconoeived. In. hig pleadings or affidavit 
ee ee 


ona a - å (1877) 32 P. D. 208. 
5 [1817] A. C. 170. 
1900) 3 C.F & J. so. ` 6 (1 40 Bom. L. R. 882. 
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of his contention when in the absence of such paticulars the other side would either be taken 
by surprise or be embarrassed in the conduct of the proceedings. If there are any -facts 
which he relies upon for that purpose, those facts should be stated in his pleadings or affidavit. 
If tt is merely the position in law which he relies upon, he must set out in suffictent particulars 
‘the position in law on which he bases his ultimate submission that the sutt or application 
is misconcetved. 

Waits of certiorari and prohibition and order under s. 45 of the Specific Relief 
Act, 1877. 

In 1946 an election was held to elect a person for the seat allotted to the Bombay 
City and Suburban Textile Unions Constituency in the Bombay Legislative 
Assembly, at which Shripad Amrit Dange (petitioner) was declared elected. The 
election was contested by ndents Nos. 4 to 8. 

On June 12, 1946, one of the defeated candidates, Mahomed Yasin Nurie, 
had wees No. os ee to the Governor of Bombay that he may be 

a duly elected candidate. On July 8,'1946, the Government of Bombay 
in its legal d ent issued a notification under the signature of its Secretary 
“P.N. Moos, order of the Governor of Bombay,” Whisk saa as follows :—~ 


` Council Hall, Poona, rd July 1946. Bombey Legislative Assembly Electoral (Elections and 
Election Petitions) Rules, 1986. E ' ` 

No. 187L. Whereas the election of Mr. Shripat Amrit Dange by the Bombey City and 
Suburban Textile Unions constitutency as a member of the Bombay Legislative Assembly has 
been called in question by an election petition duly presented under rule 110 of the Bombay 
Legislative Assembly Electoral (Elections and Election Petitions) Rules, 1986, by Mr. Mahomed 
Yasin Nurie; - out - 

- Now, Therefore, the Government of Bombay in pursuance of the provisions of paragraph 4 
of Part IN of the Government of India (Provincial Edectians) (Corrupt Practices and Election 
Petitions) Order, 1986, is hereby pleased to appoint, 

(1) Ste Harsidhbhal Divatia, Kt., formerty a Pulene Judge of the High Court of Judicature 
at Bombay. 
(2) Mr. D. V. Vyas, LC.S., District Judge, Ahmedabad, and 
(8) Mr. M. 8. Noronha, B.A., LL.B., J.P., Chief Judge, Small Causes Court, Bombay, 
as Commissioners for the trial of the sald petition and further to appoint Str Harsidhbhal 
Divatla to be the President of the Commission so constituted. D Aoz 
In pursuance of Rule 116 of the Bombay Legislative Assembly Electoral (Elections and 
Election Petitions) Rules, 1986, the Government of Bombay is pleased to appoint Bombey as 
the place where the inquiry into the said petition shall be held. 
By order of the Governor of Bombay. 
(8) P. N. MOOS, 
Secretary. ` 

The three Commissioners appointed as above were respondents Nos. 1, 2 and 8. 
On July 20, 1946, respondent No, 1, as President, called upon the petitioner to file 
` his written statement on August 6, 1946. On August 21, 1946, petition was 
heard when the petitioner raised several preliminary objections. On September 
12, 1946, respondents Nos T t08 delivered their judgment overruling the objections, 
informed the petitioner on September 18 and set down the petition for further 


Meanwhile on tember 28, 1946, the apra applied for writs of certiorari 
‘and prohibition and an order under s. 45 of the Speciñe Relief Act, 1877, calling 
for record and proceedings before the Commissioners ( ndents Nos. 1 to 8), 
prohibiting them from proceeding with the petition of respondent No. 4, and for an 
order and injunction against respondents Nos. 1 to 8, “ to forbear from exercising 
jurisdiction as Commissioners” in the petition. The Court granted a rile. 


A. N. S. Chari, with R. N. Patel, for the petitioner. j i 
J. A. Shah; with C. K. htary, Advocate General, for respondents Nos. 1 to 8. 
D. B. Desai, with K. M. Munshi and I. G. Thakore, for respondent No. 4. > 


Buacwart J. At an election held in 1946 for the seat allotted to-the Bombay 
City and Suburban Textile Unions Constituency in the Bombay Legislative 
Assembly, the petitioner was déclared elected a member of the Bombay Legislative 
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Assembly. Respondent No. 4 was one of the contesting candidates and he 
prefe an election petition on June 12, 1946, to His Excellency the Governor 
of Bombay praying inter alia that His Excellency the Governor be pleased to 
appoint Commissioners for the trial of the petition, for a declaration that the 
Baie of the petitioner was void and for a declaration that he the respondent 
No. 4 had been duly elected a member of the Bombay Legislative Assembly for 
the constituency. On receipt of the election petition a notification was issued 
from the Legal nat omer of the Government of Bombay, which after reciting 
that the election of the petitioner had been called in question by an election 
ition duly Pirota under r. 110 of the Bombay Legislative Assembly Electoral 
ections and Election Petitions) Rules, 1986, proceeded to state : 

“ Now, therefore, the Government of Bombay in pursuance of the provisions of paragraph 4 
of Part II of the Government of India (Provincial Elections) (Corrupt Practices and Election 
Petitions) Order, 1888, is hereby pleased to appoint ‘the respondents Nos. 1, 2 and 8’ as Com- 
missioners for the trial of the said petition...In pursuance of r. 116 of the Bombay Legislative 
Assembly Electoral (Elections & Election Petitions) Rules, 1986, the Government of Bombay ts 
pleased to appoint Bombay as the place where the inquiry into the said petition shall be held.” 
This notification was signed “ By order of the Governor of Bombay, P. N. 
Moos, Secretary.” The first respondent as-the President of the. Commission 
addressed to the petitioner and others on July 20, 1946, a notice calling upon the 
peneone to file his written statement on or before August 6, 1946. A i 

earing of the election petition took place on August 21, 1946, when the advocate 
for the petitioner raised several preliminary objections to the hearing of the peti- 
tion. Resnandents Nos, 1, 2 and 8, however, on September 18, 1946, communi- 
cated to the petitioner their judgment dated Se tanie 12, 1946, overruling the 
said objections and directing that the petition be taken up for further hearing. 
The petitioner thereupon this petition on September 28, 1946, contending 
that respondents Nos. 1, 2 and 8 no authority or jurisdiction to entertain or 
hear the election-petition inasmuch as there was no order or notification about 
their appointment by His Excellency the Governor ising his individual 
judgment and that the notification under -which ents Nos. 1, 2 and 8 
purported to act was not an appointment in accordance with Part II, paragraph 
4, of the Order in Council of 1986. There was another ground also mentioned in 
the petition as to why respondents Nos. 1, 2 and 8 had no jurisdiction to proceed 
with the election petition, but the same was not pressed before me and I shall 
therefore not refer to the same. The petitioner under the circumstances submitted 
and prayed that this Court should issue a writ of certiorari and a writ of prohibition 
or in the alternative an order under s. 45 of the Specific Relief Act against res- 
pondents Nos. 1,-2 and 8. i f 
The petition was submitted before me on September 28, 1946, when I accepted 
the same and issued a rule tnier alia against ndents Nos. 1, 2 and 8 in terms 
of prayers (a), (b) and (c) of the petition. An vit was filed by the petitioner 
in support of his petition which did not carry the matters any further. It confirmed 
the statements contained in his petition. I refused to grant any interim order 
for stay of proceedings before respondents Nos. 1, 2 and 8. Respondents Nos. 1, 
2 and 8, however, out of courtesy to the Court refused to proceed with the election 
petition pending the disposal of the rule which I had granted, and the petitioner 
was therefore dant orgie the necessity of proceeding with the election petition 
mg the di of the rule. A 


In reply to the petition Krishnarao Ramrao Wazkar, the Secretary, Industrial 
Conse Hambay, made an affidavit on November 4, 1946. I do not know in what 
capacity Wazkar could file this affidavit, or could swear to anything on behalf of 
respondents Nos. 1, 2 and 8. Respondents Nos. 1, 2 and 8 were merely appointed 
Commissioners by the Government of Bombay to entertain the election petition 
filed by respondent No. 4. The notification had not appointed Wazkar as Secre- 
tary or any responsible officer of the Commission. He was merely the Secretary 
of the Industrial Court, Bombay, and the Industrial Court, Bombay, had nothing 
whatever to do-with the Commission which was appointed by the notification. 
Strictly speaking I would.be entitled to brush aside this affidavit of Wazkar. 
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No objection was, however, taken in this behalf counsel for the petitioner. 
The only thing which was pointed out in the course of the arguments in connection 
. with this was that the Commission appointed by the Government of Bombay was 
not a Court and that this Court Ghai dist merely because Wazkar had described 
himself as Secretary, Industrial Court, Bombay, treat the Commission as having 
anything to do with the Industrial Court, Bombay, or treat the Commission as 
a Court. I shall deal with this part of the argument while dealing with one of 
the preliminary objections which were urged against this petition, but will not 
rule out the affidavit of Wazkar altogether. I may, however, say .that the 
affidavit of Wazkar does not carry the matter any further so far as respondents 
Nos. 1, 2 and 8 are concerned. It'states that the present application is mis- 
conceived and that the petitioner is.ņot entitled to the order he seeks to obtain 
in these proceedings. It also states that the petitioner has made out no case for, 
the issue of a writ of prohibition and/or a writ of certiorari and/or an order under 
8. 45 of the Specific Relief Act. The rest of the contents of this affidavit are 
of no materiality whatever. None of the other respondents made any. affidavit 
whatever in these proceedings, f eet A 
` When the rule reached hearing before me, a number of preliminary objections 
were sought to be raised by counsel for respondents Nos. 1, 2 and 8 and respondent 
No. 4. When I pointed out to them that none of these objections had beeh taken 
them on any affidavit’ on the record before me, counsel for respondents 
os. 1, 2 and 8 submitted that all the objections which he was taking were covered 
within the general submission which was madein paragraph 2 of the affidavit 
of Waskar, viz. ‘ a ee application is misconceived.” Counsel ‘for 
respondent No. 4 submi that it was not necessary for his client to make any 
affidavit, that affidavits. could only be made as 1 facts and not contentions 
or submissions and that therefore the fact that no affidavit was filed on behalf 
of his client was not such as to prevent him from urging these prelneyy, objec- 
tions. Even though this might serve respondent No. 4 as an excuse of a sort, 
no such excuse was available to respondents Nos.-1, 2 and 8, who in fact had 
produced before the Court the affidavit of Wazkar. I pointed out to counsel for. 
respondents Nos. 1, 2 and 8 that if his-clients made an affidavit or produced an 
affidavit of somebody on their behalf, it was incumbent on them to give particulars 
of their contention and submission, that the application was misconceived. I 
strongly deprecate the practice of merely stating’ in an affidavit or pleading that 
the, suit or the application is misconceived without saying anything more. The 
. plaintiff or the applicant is entitled to particulars from the defendant ‘or the 
respondent as es it is contended that the suit or the application is miscon- 
ceived. No doubt in his pleadings or affidavit a party is not bound to disclose 
his evidence; but he is certainly bound to give sufficient particulars of his con- 
tentions when in the absence of such particulars the other side would either be 
taken by peal na or be embarrassed in the conduct of the proceedings. It would 
not do me to say that the suit or the application was misconceived. The 
party contending that must specify or parti ise why he contends that the 
suit or the application -is misconceived. If there are any facts which he relies 
upon for that purpose, those facts should be stated in his pleading or affidavit. 
it is merely the position in law which he relies upon, he ‘must set out with . 
sufficient particulars the position in law on which he bases his ultimate submission 
that the suit or application is misconceived. On my poy out to counsel for 
- respondents Nos. 1, 2 and 8 this particular position, he applied for an amendment 
of the affidavit of Wazkar by pleading : : oe 
` ‘respectfully submit that the order dppointing ‘the Electio Tribunal cannot be challenged 
in this Honourable Court by reason of the provisions of the Government of India Act 1985. I 
farther submit that this-Honourable Court has no jurisdiction -to direct tlie issue of d writ of 
certiorari or a writ af prohibition or to grant an onder under s. 45 of the Spectflc Relief Act as the 
_ Tribunal is not a Court of inferior jurisdiction.” . OO Fae ate ak -' 
Counsel for respondent No: 4 had no obstacle in the ‘way of any affidavit in 
his path. When asked by. the`Court' to formulate His points of opposition, he 
handed in to the Court what he called “issues” wherein lie raised various points, 
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those which are important for the purpose of this judgment being: ; 

“1l. The petition is not maintainable for non-joinder of V. S. Gaikwad a respondent to 
Election Petition ; 

2. This Court has no jurisdiction to issue a writ of certiorari or of prohibition against the 
Election Tribunal as Ht is not an inferlor Court; and 

8. This Court has no jurisdiction to inquire into the validity of order appointing the 
Tribunal.” 

He also put in issue.the question as to the Commission having been validly 
appointed and having jurisdiction to hear the election petition. The last con- 
tention was, however, on the merits of the petition itself. 

At the first henag before me counsel for the petitioner was not in a position 
to prove the service of the petition and the rule on ndent No. 8, viz. Vithal 
Shripat Gaikwad. He therefore applied to me that the name of Gaikwad should 
be struck off from the record and I granted that application of his. Immediately 
on that being done, counsel for ndent No. 4 urged his preliminary objection 
that the petition was not maintainable for non-joinder of Gaikwad as a respondent 
to this petition. He contended that Gaikwad was a party to the election petition 
and that he was therefore a necessary party to this petition also. He referred 
in support of this contention of his to r. 112 of the Bombay Legislative Assembly 
Electoral (Elections and Election Petitions) Rules, 1986, (which I will hereafter 
refer to as the Electoral Rules, 1986,) which says : 

“ The petitioner may, if he so desires, in addition to calling in question the election of the 
returned candidate, claim a declaration that he himself has been duly elected, in which case he 
shall join as respondents to his petition all other candidates who were nominated at the election.” 
He stated that his client respondent No. 4 having claimed in the election petition 
for a declaration that he himself had been duly elected, he had joined Gaikwad 
who was one of the candidates nominated at the election as a to that election 
petition of his. He urged that in so far as the petitioner herein had made the 
other candidates who were nominated at the election and who had been made 
parties to the election petition party respondents herein, the petitioner was bound 
to join Gaikwad also as a party respondent to this petition of his and that this _ 
petition must fail in so far as Gaikwad who was thus according to him a necessary 
party to this petition was not made a party respondent in this petition. 

Counsel for the petitioner, however, pointed out that the petitioner herein 
had no concern at all with the other candidates who were nominated at the election 
and who had been made party respondenta to the election petition, that no rights 
of Gaikwad were sought to be affected by this petition of the petitioner, and 
that not only was Gaikwad not a n party to this petition but the other 
respondents who were candidates nominated at the election were also not necessary 
parties to this petition. He submitted that merely because for sake of greater 
caution he had impleaded respondents Nos. 8 to 7 and 9 as party respondents in 
this petition of his, it was not at all necessary for him to have joined Gaikwad 
the original respondent No. 8, as a party respondent herein. i am of opinion 
that this objection of counsel for ondent No. 4 is frivolous. The scope of 
this petition is merely to declare that the Commissioners appointed by the Govern- 
ment of Bombay are not validly appointed, that they have no jurisdiction to 
entertain the election petition and that a writ of certiorari or prohibition or an 
order under s. 45 of the Specific Relief Act should be issued against them. If 
the petitioner succeeds in this petition of his, and the order is ted as prayed 
for by him, the only result would be that the Commissioners who are appointed 
to try the election petition would cease to function. That would not affect any 
rights of the candidates who were nominated at the election and who had failed 
at the election. If, on the other hand, the petition was dismissed, the proceedings 
would go on before the Commissioners, the election petition would be heard and 
finally disposed of and even then they being defeated candidates there would be 
no consequence which would affect their status in one manner or the other. Their 
rights, if any, with regard to the election petition to which they were made res- 
pondents would not be affected in the slightest degree. In my opinion, therefore, 
whatever be the result of this petition before me, Gaikwad is not affected at all 
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and.he is not a necessary to this petition. The ground of objection, which 

tes Deca ated Wy ad for eoe No. 4, would be valid only if Gaikwad 

was a necessary party to this petition. No application has been made before me 

to implead him as a respondent on the ground of his being a p proper pariy 

5 this petition and I decline to consider RIEN ESY of the question as it is 

= unnecessary. for me to do so. I ore overrule this objection of 
mor respondent No. 4. 

The next preliminary objection which was urged by both counsel for respond- 
ents Nos. 1, 2 and 8 and respondent No. 4 was a more serious one and that was 
that the Commissioners appointed by the Government of Bombay, viz. respond- 
ents Nos. 1, 2 and 8, were not an inferior Court but were E eaten Court or a 
Special or Independent Court and that this Court had no j ction to issue a 
writ of certiorari against the Commissioners who were- not an inferior Court. 
In this connection my attention was drawn to a decision of the Privy Council 

- in Goonesinka v. De Kretser,' where it was held that: ~- 

~-e A Court having jurisdiction to issue a writ of certiorari will not and-cannot issue it to bring 
up an order made by a Judge of that Court. Nor will a siperior Court issue the writ directed to 
another superior Court.’ Considering that thé election Court under the Ceylon (States Council 
Elections) Order in Council, 1981, is held before a Judge of the Supreme Court of Ceylon from 
whose decision there is no appeal the election Court ts a superior or independent tribunal and, 
therefore, the Supreme Court cannot issue a writ of cerMorart to the election Court. 

In that case a by-election was held for the return of a member of the ae 
State Council for the Electorate of Colombo North and a petition was 
to the Supreme Court of Ceylon under the Ceylon (States Council Bictioos) 
Order in Council, 1981, asking that the election might be declared void and all 
general intimidation, treating and undue influence. The election Judge found w 
charges as to undue influence proved and ordered that notice should be 
to the appellant to show cause-why he should not be reported to His Ex eny 
the Governor as having been ty of a corrupt practice. On the hearing of 
that notice the appellant wanted to call certain witnesses with the object of proving 
that he was not guilty of the ee specified in the notice, and the learned Judge 
refused to hear the witnesses on the ground that he could not be asked to reverse 
the findings which he had already made on the trial of the petition. He there- 
upon reported the appellant. The appellant then moved: the Supreme Court 
for a mandate in the nature of a writ of certiorart to bring up what was called 
the order by which he was irae win, or the report, and have it quashed. The 
. Chief -Justice of Ceylon to issue the mandate, holding that the Election 
Court in Ceylon was a Superior Court to which no writ in the nature of certiorari 
hise lie. Against that refusal the Supreme Court faites the appellant leave to 
peal to His Maj SO ee Their Lordshi j the Pri ey Cail confirmed 
the Lappin of the Justice of Ceylon. etting Gut the relevant pro- 
visions of the Order in Council, 1981, they stated that t the election petition was 
a Planen the Supreme Court, that cognisance of election petitions is a 
ction conferred upon the Supreme Court by the Order in Council, 
oh that a Court having jurisdiction to issue a writ of certiorari will not and cannot 
issue it to bring up an order made by a Judge of that Court. After coming to 
this conclusion, their Lordships further proceeded to observe (p. 84): 

“No will a Saperior Court issue the writ directed to another Superior Court and if the 
Election Judge is to be regarded as a special or independent tribunal his Court would, in their 
Lordships’ opinion, be a Superior Court. Considering that the Court is held before a Judge of the 
Supreme Court from whose decision there is no appeal, it could not be otherwise. But their 
Lordships are of opinion that the true view is that cognisance of these petitions is an extension 
of, or addttion to, the ordinary jurisdiction of the Supreme Court and consequently certiorari 
cannot be granted to bring up anyʻorder made in the exercise of that jurisdiction.” 

Even though their Lordships of the Council expressed their opinion that 
a Superior Court would not issue a writ ted to another Superior Court, the 
ratio decidendi of their judgment was that the cognisance of these petitions was 


1 [1945] A. L R. P. C. 88. 
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an extension of or addition to the ordinary jurisdiction of the Supreme Court and 
consequently a writ of certiorari would not and could not issue to bring up an 
order made by a Judge of that Court. As regards the status of the Court which 
was thus constituted under the Order in Council, 1981, their Lordships did con- 
sider it to be a superior Court and regarded it as a jee or independent tribunal, 
ticularly because it was held before a Judge of Supreme Court from whose 
ecision there was no appeal. In regard to this proposition they also relied 
upon the case of The Queen v. Justices of Central Criminal Court, where it was 
held that mandamus would not lie to the Ju and Justices of the Central 
Criminal Court. In that case the constitution of the Central Criminal Court was 
set out at length in the judgment of Pollock B. and it was pointed out by him 
that the Court which was sitting to try the prisoner in that case was sitting as a 
superior Court, of at least as high authority as justices of assize dea Toae a 
commission of oyer and terminer and goal deliv on circuit. isty J. 
concurred in the opinion expressed by Pollock B. He referred to the judgment 
of Willes J. in Ee parte Fernandez," where it was laid down (p. 49): 

“ For this purpose they are as much branches of the Superior Courts, having all the power 
which could be exercised by those Courts themselves at the trial, as are the chief or other justloes 
of those Courts sitting at nisi prius in London or Middlesex and the case of a Judge at nisi prius 
in town furnishes an apt Illustration of the power of a justice of assise at the trial of a cause ” 


and held that that equally applied to the Judges and justices of the Central 
Criminal Court. This decision, therefore, was based on the reasoning that the 
Court which was being considered there was of the same status and had all the 
same powers as the Court which was approached for the purpose of the issue 
of the writ of certiorari. If the Court which was apprsaehed for the issue of the 
writ was a superior Court, the other Court against whom the writ of certiorari 
was sought to be issued was also a superior Court enjoying the same status and 
the same powers. This was really the ratio adopted by their Lordships of the 
Privy Council in Goonesinha v. De Kretser. The status and the powers enjoyed 
by the Court in question were the determinative factors in coming to the conclusion 
whether the Court was a superior Court or was a special or independent tribunal. 
This was the very position which obtained in the case of the Court which took 
cognisance of the election petition under the Ceylon (States Council Elections) 
Order in Council, 1981. Even in the conclusion which their Lordships came to 
with regard to the status and powers of the Court taking cognisance of election 
petitions and as to the election Judge being regarded as a special or independent 
tribunal, their ae s were influenced by the fact that it was a Judge of the 
Supreme Court hi who was the election Judge and there was no ap from 
his decision. Coupled with this are the ultimate observations of their Lordships 
that the true view was that cognisance of these petitions was an extension of, or 
addition to, the ordinary jurisdiction of the Supreme Court. I cannot see my 
way to dissociate my mind from these remarks of their Lordships of the Privy 
Council which according to them were the real ratio decidendi in the case before 
them. Having regard to all the circumstances disclosed in that case I am of 
opinion that even though their Lordships did state that the election Judge was 
to be regarded as a special or independent tribunal under those circumstances, 
they treated the election Judge as a superior Court, a Court as superior as the 
one from which the writ of certiorari was sought to be obtained particularly 
because the cognisance of the petition by that Court was an extension of, or 
addition to, the ordinary jurisdiction of the Supreme Court. 

Counsel for respondents Nos. 1, 2 and 8 and respondent No. 4 drew my attention 
in connection with this argument to the constitution of the Commission herein. 
The Commission was appointed under the Government of India (Provincial 
Elections) (Corrupt Practices and Election Petitions) Order, 1986, which hereafter 
I will refer to as the Order in Council, 1986, Part II, paragraph 4: 

“ Unless the Governor, exercising his individual judgment, dismisses a petition for non- 
compliance with the prescribed requirements, he shall, exercising his individual judgment, appoint 
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as Commissioners for the trial of the petition three persons who are or have been, or are eligible 
to be appointed, judges of a High Court, and shall appoint one of them to be the President.” 
Paragraph 8, sub-paragraph (8), further provides : 

“ The report shall be signed by all the Commissianers and the Commissioners shall forthwith- 
forward their report to the Governor, who on receipt thereof shall issue orders in accordance with 
the report and publish the report in the Government Gaxette of the Province, and the orders 
of the Governor shall be final.” ` 


The Electoral Rules, 1986, contain in Chapter IM thereof provisions as 

the presentation of election petition, deposit o? security, inquiry by Commissioners, 
place of inquiry, withdrawal of petition, and cognate matters. These are really 
provisions as regards the manner in which the election petition has to be filed and 
the manner in which the inquiry is to be conducted by the Commissioners when 
appointed. They do not carry the matter any’further. It was sought to be 
argued from these provisions of the Order in Council, 1986, that the persons who 
were to be appointed Commissioners were ns who are, or have b or are 
eligible to be appointed Judges of a High Court, and therefore, the status of the 
Commissioners was that of a superior Court, that there was no appeal from their 
decision and that the only thing which followed upon their report was the issue 
by the Governor of the orders in accordance with the report, which orders were 
again to be final. This, counsel for respondents Nos. 1, 2 and 8 and respondent 
No. 4 submitted, constituted the Commissioners a superior Court within the dic- 
tum of their Lordships of the Privy Council in Goonestnha v. De Kretser. I do 
not accept that submission. First of all there is no regular Court or tribunal 
which is established under the terms of the Order in Council, 1986. Whenever 
an election petition is filed which requires the decision of doubts and disputes 
as to the validity of election and ifcations for corrupt practices, the 
Governor, exercising his individual ju ent, appoints three persons as Com- 
missioners to report to him the t of thair inquiry. The Commissioners in 
order to enjoy the confidence of the public have got to be ns who are or have 
been or are eligible to be appointed Judges of a High Court. They may, well 
within the strict terms of eth of part I of the Order in Council, 1986, 
be all persons who are eligible to be appointed Judges of a High Court and not 
one of them may be one who is or has a Judge of a High Court. They are 
not a permanently appointed Court or tribunal for the purpose of deciding all 
election petitions. ey are appointed on each election petition being received 
by the Governor and enjoy the status of Commissioners appointed for the purpose 
of holding an ay and making a report. They are not persons who come 
within the dictum of their Lordships of the Privy Council in Goonesinha v. De 
Kretser. By no stretch of imagination can it be stated that the cognisance of 
these petitions by them is an extension of or addition to the ordinary jurisdiction 
of the High Court, nor can it be stated that the inquiry is held before a Judge 
of the High Court from whose decision there is no appeal. As I pointed out 
before, none of these three Commissioners nezd be or have been a Judge of the 
High Court. If thatis so, the status of the Superior Court is certainly not enjoyed 
by the Commissioners, nor do they ay the status of a special or independent 
tribunal within the dictum of their Lo hips of the Privy Council above referred to. 
They are merely Commissioners for the purpose of holding an inquiry and making 
a report to the Governor; and I am of opinion that it vould’ baie ing the 
point too much in favour of respondents Nos. 1, 2 and 8 and respondent No. 4 
to come to the conclusion that they are even a Court. They are, if properly 
and duly appointed by the Governor in the exercise of his individual judgment, 
a:body of persons having legal authority to determine questions affecting rights 
of subjects and having a duty to act judicially, and therefore persons amenable 
to the jurisdiction of the High Court which has power to issue the high prerogative 
writ of oer#orari as I have already held in my judgment in Juggilal Bampa v. 
Collector of Bombay.! The words “Court” and “judicial act” have had an extended 
meaning applied to them (p. 1088): . 
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“ ,..,the tribunal or competent authority should have power by its determination within 
Jurisdiction to impose liability or affect the rights of others, . . . .it must exercise’some right or duty 
to decide, and....the act should_be dons by tt upon consideration of facts and circumstance 
and imposing Hability or affecting the rights of others....the phrase ‘judicial act? must be 
taken in a very wide sense including many acts that would not ordinarily be termed judiclal.... 
the procedure of certiorari applies in many cases in which the bodies whose acts are criticised 
would not ordinarily be called Courts nor the acts ordinarily be termed judicial acts.” 

In my opipion the Commissioners even though they be appointed by the 
Governor exercising his jndividual judgment in the exercise of the power given 
to him in Part III, paragraph 4, of the Order in Council, 1986, are not a superior 
Court or a Special or Independent tribunal within the meaning of that term in 
either The Queen v. The Justices of Central Criminal Court or inha v. De 
Kreteer, but are a Court m in the extended sense of the term as laid down 
by me in Juggilal Kamlapat v. The Collector of Bombay and are therefore amenable 
to the high prerogative writ of ceritorari which this Court, undoubtedly has the 

wer to issue in proper cases. gI therefore overrule this objection of respondents 

os. 1, 2 and 8 and respondent No. +. . 

The next operand objection which was urged by counsel for respondents 
Nos. 1, 2 and 8 and respondent No. 4 was that if respondents Nos. 1, 2 and 8 
were not a validly appomted body they were not a body of persons in existence 
against whom a writ of ceritorart could issue. They relied in this connection upo 
a passage’in Halsbury’s Laws of England, Vol. p. 854, $1445: a 

“ Certiorari will not be granted where, ff the writ were subsequently quashed, the inferior 
Court could not be ardered by a writ of procedendo to resume the proceedings. Thus, where an 
unauthorised person has assumed the office of coroner, and has conducted what purported to be 
an inquest, certiorari will not be granted to bring up the inquisition, for the proceedings are not 
merely voidable, but wholly void. And so also, where the proceedings in an inferior Court have 
become null and vold by the operation of a statute, certiorari will not be granted.” 

They contended that if respondents Nos. 1, 2 and 8 were not validly appointed, 
they could not be treated as any Court or tribunal in existence, that whatever 
they might do would be of no materiality or consequence and would be treated 
as wholly void, with the result that the petitioner would be safe in ignoring what- 
ever respondents Nos, 1, 2 and 8 did. Whatever decision respondents Nos. 1, 
2 and 8 would arrive at in the election petition would therefore not affect thc 
petitioner at all, and he would suffer no or injury to his rights by reason 
of any such decision of respondents Nos. 1,2 and 8. They relied upon the decision 
in In the Matter of Daws, where an inquest was held on a person deceased, in the 
coroner’s absence, by C. A., his leek, ho signed the inquisition, ‘“‘C.A., Coroner.” 
The father of the deceased eight months r the inquest applied to have the 
inquisition brought up by certiorari to be quashed and for a new inquest to be 
held. The Court | to interfere, stating that the proceeding as it stood 
was a mere nullity and there was no case for interference by the Court so far as 

ublic justice was concerned. The statement in the passage from Halsbury’s 

WB of England quoted above is based on this decision in In the Matter of Daws. 
It has, however, to be observed that here was a case where C.A., clerk of the 
coroner, had no right to act as the coroner at all and usurped the funct®n of 
the coroner. The inquest which was held by him was thus an inquest by a per- 
son who was not the coroner duly authorised to hold an inquest. Whatever the 
rights of the petitioner were, were therefore not at all affected by any action of 
C.A., who signed the inquisition as coroner. Lord Denman C. J. in his judgment 
observed that if the petitioner wanted to take any further proceeding and had a 
right to do so, he could certainly not be prevented by an act of a person ere 
himself the coroner, but really a stranger, and the decision of the case was reach 
on the footing that there was nothing to prevent an indictment agamst the accused 
parties if there was sufficient cause. is decision, therefore, lays down that 
where a person has usurped an office which does not belong to him and A RERS 
to act in exercise of that office, his acts are a nullity and do not affect the rights 
of other persons sought to be affected thereby. The ratio of this decision would 
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be of some avail if the result of the inquiry held by respondents Nos. 1, 2 and 8 
was only going 4o be a report which would have no further co: ences beyond 
putting on record their opinion. According to the provisions of Part IIT of the 
Order in Council, 1986, however, the report on its being made by respondents 
Nos. 1, 2 and 8 would result in orders being issued by the Governor m accordance 
with the report and the orders of the Governor would be final, thus causing an 
irreparable Injury to the interest of the petitioner which would not be capable 
of being redressed in any manner whatsoever. It is not a case merely of persons 
standing in the position of usurpers of an office, but respondents Nos. 1, 2 and 8 
here are persons who have been appomted Commissioners by the Government 
of Bombay, the only difficulty being whether they have been appointed in accord- 
ance with the provisions of law. They cannot, by any stretch of rg eee 
be called usurpera of the office of Commissioners and whatever. be the defect in 
their appointment, they would certainly be, in the exercise of their office as 
Commissioners, acting judicially, having legal authority to determine questions 
affecting the rights of the itioner. a z f r 
`- It-was-also-urged that there was no difference in principle between a. writ of 
certiorari and a writ of prohibition and in the decided cases on the writ of pro- 
hibition it was laid down, as stated in Halsbury’s Laws of England, Vol. ix, 
p. 880, § 1407, Note (e) : . i 

“A writ of prohibition cannot be granted directed to persons who, without lawful authority, 
purport to act as a Court.” a f : 
Reliance was placed in rt of this proposition on the case of Clifford and 
O’ Sullivan,’ where it was held that prohibition did not lie, first, because the officers 
constituting the military Court did not claim to act as a judicial tribunal in any 
legal sense, and, secondly, because they were functi officio. The ratio of this 
decision is to be found in the speech of Viscount Cave, at p. 588, where it is 
stated : ; 

“ It is unnecessary to decide whether prohibition could in any case be granted against a body 
improperly setting fteelf up as a Court with legal authority to try cases and pass judgments ; 
but, however that may be, there is no precedent for the issue of the writ against a body which 
has no statutory or common law authority to do either, and which claims no such authority. In 
the present case the body which it is sought to prohibit, though called a military Court, neither 
possesses nor claims any such authority. Its legal position has been sufficiently defined in.the 
above observations with regard to the right of appeal, and it is plain that tt is in law not a Court 
or judicial tribunal of any kind. Nor does it claim to hold any such position. In the affidavit 
of Mr. Skinner, the solicitor for the appellants, upon which the application for a writ of prohibttion 
was founded, the deponent, referring to the offtcers before whom the appellants had been charged, 
says: ‘the. said officers did not purport to act under any commission from His Majesty to try 
prisoners, or under any statutory or common law authority or asa Court Martial. They 
to act merely as officers carrying out instructions from Major-General Strickland, the General 
Officer Commanding at Cork ;’ and this statement correctly describes the position of the officers 
in question as defined both by the appellants and by the respondents, and makes tt plain that 
those officers did not purport to act as a Court in any legal sense. If so, however wide a view 
may be taken of the power of Courts to grant probibttion, prohibttion will not lie in this case.” 
In {bis case the officers did not claim to act as a Court at all, and there was, 
théfefore, no question of the issue of a writ of prohibition against them. The 
proposition was, therefore, correctly laid down that prohibition does not lie 
against a body which though called a Court is not and does not claim to be.a 
Court or judicial tribunal in any legal sense. This ratio, however, would not 
apply to the case before me. Respondents Nos. 1, 2 and 8, though not strictly 
a Court, are a body of persons having legal authority to determine questions 
affecting mae of the petitioner and having a duty to act judicially and therefore 
a Court within the extended meaning of the term as laid down in Juggtlal K 
v. Collector of Bombay and their report is one which the Governor is bound to adopt, 
having regard to the provisions of Part II, paragraph 8(3), of the Order in Council, 
1986. It cannot, therefore, be stated that they are persons who without lawful 
authority purport to act as a Court or are a pretended Court against whom a 
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writ of certiorari or a writ of prohibition would not lie. My attention was further 
drawn to the case of Lady Dinbat Petit v. Noronha! and the observations of Kania 
J. there at p. 266: : 

‘A party who seeks to obtain an order under section 45 cannot do so on the allegation that the 
statute which enjoins the doing or forbearing of the act is itself Megal or ulira vires. The wording 
of the second proviso clearly shows that the deciding authority against whom the order is sought 
must, for the discussion, be assumed to be legally clothed with authority. If the legal existence 
of the authority or the fact that in law he is authorised to act is disputed, the fulfilment of this 
condition is out of question.” 

This discussion was in connection with the relief which the petitioner there 
sought under 8, 45 of the Specific Relief Act, and it was held that the petitioner 
could not chall that the statute which enjoins the doing or forbearing which 
was complained about was itself illegal or ultra vires. That was the very founda- 
tion of the jurisdiction and if the statute itself was challenged as illegal or ulira 
vires, there was no basis at all for the application. This case is, however, different 
from the present one before me. The Order in Council, 1986, under which the 
appointment of respondents Nos. 1, 2 and 8 is made is not challenged as illegal 
or ultra vires. What is challenged is the appointment of respondents Nos. 1, 2 
and 8 in exercise of the powers vested in the Governor under Part’ I, paragraph 4, 
of that Order. The challenging of the appointment as not being in conformity 
with the provisions of law is not the same as the challenging of the legality of the 
Order in Council, 1986, under which the appointment has been made. In my 


opinion, therefore, these observations of Kania J. in Lady Dinbat Petit v. Noronha. 


(at p. 266) do not affect the position in this case. 

Tt was further urged that the petitioner had another remedy available to him 
in the shape of an information in the nature of a quo warranto which lay against 
a person who claimed or usurped an office, franchise, or liberty, to inquire by what 
authority he supported his claim, in order that the right to the office or franchise 
might be determined. (vide Halsbury’s Laws of England, Vol. IX, p. 804, § 1878). 
I am not, however, concerned with the question whether the information in the 
nature of a warranto was a remedy available to the petitioner. I am only 
concerned with the question whether the petitioner under the circumstances 
of the case before me 1s entitled to the issue of a writ of certiorari or prohibition 
or an order under s. 45 of the Specific Relief Act. I, therefore, decline to go any 
further into this aspect of the question. 

It was further urged that as in the case of arbitrators who have no jurisdiction, 
so in this case the proceeding should be treated as of no materiality or consequence, 
and as the Court does not issue an injunction restraining the arbitrators from 

ing with the arbitration, so also in this case the Court should not interfere 
by way of issue of a writ of certiorari or prohibition. If the arbitrators had no 
jurisdiction to enter upon the reference, the proceedings before them would be 
null and void and the award, if any, published by them would also be a nullity. 
In that event if no harm would be done to the petitioner, the Court would not 
interfere by issuing an injunction against the arbitrators. All this argument, 
however, ignores the fact that on the report of the Commissioners, respondents 
Nos. 1, 2 and 8, being made to the Governor, the Governor is by virtue of the 
provisions of Part II, paragraph 4, of the Order in Council, 1986, bound to issue 
orders in accordance with the report and publish the report in the Governmeni 
Gaxette, and the orders of the Governor are to be final. It would not be legitimate 
to es al any petitioner aggrieved by the proceedings which are going on before 
the BOERI i to wait until after the Commissioners Wade Fels report, 
because by that time it would be too late for him to do anything in order to protect 
his interests. The proper time for the petitioner to come before the Court, if he 
can do so, is before the Commissioners proceed further with the inquiry which has 
been committed to their charge and seek to restram them from p ing further 
with the same or get the same quashed by the issue of a writ-of certiorari. The 
analogy of the arbitration proceedings which would result in an award which 
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would be a nullity is not an ept analogy and does not preclude the petitioner 
. from maintaining this petition if he can. otherwise do s0. 
It was further Lo soca for respondents Nos. 1, 2 and 8 and respondent 
No. 4 that as sta Halsbury’s Laws of England, Vol. IX, p. 854, § 1446 : 
Pee eh oe ot maa tae ie es ena 
igi oarit J ethos tot pecs cnet oe Te Cee Oe ee ares aE 
capable of being determined there.” l 
Under s. 228 of the Government of India Act the jurisdiction of the existing 
High Courts was preserved subject inier alia to the provisions of any Order in 
Council made under the said or any other Act. Under s. 291 of the Act His 
Majesty in Council was empowered from time to time to make provision with 
respect to infer alia.. 
* (#) corrupt practices and other offences at or in connection with such elections ; and 
(h) the decision of doubts and disputes arising out of, or in connection with, such elections;” 
Under the terms of the Order in Council,. 1986, Part II, para. 2, it was laid 
down that no election shall be called in question except by an election petition 
presented in accordance with the provisions of that Part of the Order, and the 
urisdiction of the High Court to entertain any election petition was thus ousted. 
t was, therefore, contended that the High Court had no jurisdiction to entertain 
the election petition and therefore no writ could be issued for removing the pro-” 
ceedings into the High Court because they were not capable of being determmed 
there. I had a similar argument addressed to me in Manibhai Patel v. 
- Arbuthnot! and ee en my reasons there as to why I do not accept this argu- 
ment. I shall not elaborately set out those reasons here, but shall only content 
myself with saying that respondents Nos. 1, 2 and 8, the Commissioners, appointed 
to try the election petition, are not an inferior Court within the strict sense of the 
term but are a body of persons having legal authority to determine questions 
affecting rights of subjects and having a duty to act judicially and are within 
the extended definition of the term “ Court” as laid down in Juggilal Kamlapat 
v. Collector of Bombay,* and that ‘this Court has in proper cases jurisdiction to | 
issue a writ of certiorari against them. Under the circumstances, [ overrule the 
above preliminary objections which were urged by counsel for respondents Nos. 1, 
2 and 8 and respondent No. 4. 

The last and the most important ae objection which was urged by 
counsel for respondents Nos. 1, 2 and 8 and ndent No. 4 was that the act 
challenged being an act of the Governor of Bombay, it could not ‘be chall 
in a Court of law by reason of the provisions of the Government of India 
It was urged that under s. 29L of the Government of India Act, His Majesty “a 
Council was from time to time to make oe vision with regard: to the matters 
therein mentioned in so far as provision with respect thereto was not made by the 
Act, being inter alia (g) corrupt practices and other offences at or in connection 
with elections, and (h fie. des aan of doubts and disputes arising out of, or in 
connection with, ee An Order in Council was passed by Majesty -in 
1986 in pursuance of this power under s. 201 of the Gavernment of India Act and 
under Part III, paragraph 4, of that Order, the Governor exercising his individual 
judgment was to appoint as Commissioners for the trial of the election petition 
three persons with certain qualifications therem mentioned. This was an act 
to be performed by the Governor exercising his individual judgment and under 
‘the terms of s. 54 of the Government of India Act, the Governor was, in so far as 
he was b or under the Act required to act in his discretion or to exercise his 
individual judgment, to be under the general control of and was to comply with 
such particular directions, if any, as may from time to time be given to him by the 
Governor General in his discretion, but the validity of anything done by the 
Governor was not to be calledin question onthe ground that it was done otherwise 
than in accordance with the provisions of the section. It was therefore contended 
‘that the act of the Governor could not be challenged in a Court of law and’ the 
present petition could not be maintained. Counsel for the petitioners did not 
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challenge this position af all.’ It was conceded that if the act complained of 
was an act of the Governor himself, it could not be challenged at all by the peti- 
tioner. It was, however, contended that it was not an act of the Governor 
exercising his individual judgment as provided in Part III, para. 4, of 
the Order in Council, 1986, but it was on the face of the notification itself an 
act of the Government of Bombay, which was contrary to the provisionsof law 
and could therefore be challenged by the petitioner. This preliminary objection 
therefore was urged without having any regard to the position actually taken 
up by the petitioner both in his petition and in the course of the arguments and 
was taken, if at all, with a view to have a preliminary discussion on the question 
which really was to be argued on the merits of the petition. The real grievance 
of the petitioner was that the Commissioners were appointed not by the Governor 
exercising his individual judgment but were appomted by the Government of 
Bombay which was not the same as the Governor exercising his individual judgment 
as provided by Part III, para. 4, of the Order in Council, 1986. I therefore pointed 
out to co for ndents Nos. 1, 2 and 8 and respondent No. 4 that it was 
hardly fair to treat this as a preliminary objection, and even though J heard them 
for some time I ultimately ruled that it was not really a preliminary objection 
, but the arguments should proceed on the merits. 

The real question which therefore falls to be determined by me is whether the 
order of appointment of respondents Nos. 1, 2 and 8 as Commissioners to try the 
election tion, published on July 8, 1946, is an order in accordance with law. 
I have y set out the terms of that order in the earlier part of my judgment. 
After reciting that the election petition was duly presented under the Electoral 
Rules 1986, by respondent No. 4, it proceeds to say that the Government of 
Bombay in pursuance of the provisions of paragraph 4 of Part III of the Order 
in Council, 1986, is pleased to appoint respondents Nos. 1, 2 and 8 as Commis- 
sioners for the trial of the petition, to appoint respondent No. 1 to be the 
President of the Commission so constituted, and to appoint Bombay as the place 
where the inquiry into the petition shall be held. This Order is signed ‘ By 
order of the averse of Bombay, P. N. Moos. Secretary.” It is contended 
by the petitioner that under the pbs of Part DI, para. 4, of the Order in 
Council, 1986, the appointment of the Commissioners and the appointment of 
one of them as the ident was to be made by the Governor exercising his - 
individual judgment, and that the order of appointment is bad in so far as it 
says that such appointment is made by the Government of Bombay. It is 
contended that the Government of Bombay is not the same as the Governor cxer- 
cising his individual judgment and the order of appointment is therefore bad. 
On the other hand, it is contended by counsel for respondents Nos. 1, 2 and 8 and 
respondent No. 4 that the words “Government of Bombay” mean the Governor 
exercising his individual judgment and therefore the order is a proper and valid 
order of appointment of the Commissioners. It is also contended that the words 
at the foot of the order “ By order of the Governor of Bombay” comply with all 
the necessary requirements of law and that the order of appointment is therefore 
not liable to be challenged. 

The Government of India Act contains in Part II thereof provisions as regards 
the Governors’ Provinces. After setting out in chap. I the Provinces, it sets out 
in chap. II provisions as regards the Provincial executive. Section 48 deals 
with the appointment of the Governor, and s. 49 lays down that the executive 
authority of the Province shall be exercised on behalf of His Majesty by the 
Governor either directly or through officers subordinate to him. The sections 
beginning with s. 50 contain provisions with to the administration of Pro- 
vincial Affairs, and s. 50 provides for a Council of Ministers. It lays down that : 

“ (1) There shall be a council of ministers to ald and advise the Governor in the exercise 
of his functions, except in so far as he is by or under this Act required to exercise his functions 
or any of them in his discretion : 

Provided that nothing in this subsection shall be construed as preventing the Governor 
from exercising his individual judgment In any case where by or under this Act he is required so 
to do.” f i 

R. 81 
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This shows that the Council of Ministers is there to aid and advise the Governor 
in the exercise of. all his functions except where he is to exercise those functions 
in his discretion. Even when he is to exercise those functions exercisi his 
individual judgment, he can be advised by his Council of Ministers, but he is not 

revented from exercising his individual judgment in such matters where such 
individual judgment might-conflict with the advice given to him by his Council 
of Ministers. This position is laid down in cl. (9) of the Instrument of Instructions 
to the Governors, wich SAYS : : 

“ In ali matters within the scope of the executive authority of the Province, save in rela 
to functions which he is required by the said Act to exercise in his discretion, Our Governor shall 
in the exercise of the powers conferred upon him be guided by the advice of his Ministers unless in 
his opinion so to be guided would be inconsistent with the fulfihnent of any of the special respon- 
sibilities which are by the said Act committed to him, or with the proper discharge of any of the 
functions which he is otherwise by the sald Act required to exercise in his individual judgment ; 
in any of which cases Our Governor shall, notwithstanding his Ministers’ advice, act in exercise 
of the powers by the said Act conferred upon him in such manner as to his individual Judgment 
seems requisite for the due discharge of the responsibilities and functions aforesaid. But be 
shall be studious so to exercise his powers as not to enable his Ministers to rely upon his special 
responsibilities in order to relieve themselves of responsibilities which are property their own.” 
Section 50(3) lays down that: ` ° 

“Tf any question arises whether any matter is or is not a matter as respects which the - 
Governor is by or under this Act required to act in his discretion or to exercise his individual 
judgment, the decision of the Governor in his discretion shall be final, and the validity of anything 
done by the Governor shall not be called in question on the ground that he ought or ought not to 
have acted in his discretion, or ought or ought not to have exercised his individual Judgment.” 
These provisions show that except in those cases where he is to exercise his 
functions in his discretion the Governor shall be guided by the advice of his Council 
of Ministers, but even there he is not bound to follow the advice if it conflicts with 
his -individual judgment in those cases where he is to exercise those functions 
exercising his individual judgment. 

At this stage it would be worthwhile noting what is the position of the Ministers 
vis a vis the Governor as it is laid down in decided cases. The first case on the 
point is In re S. S. Batliwala,! where it was held: 

“ There is no provision in the Act which requires the Governor to consult his Ministers before 

performing executive acts. The Instrument of Instructions implies that he should consult his 
Ministers ; for without consulting them, he would not be able to be guided by their advice; but 
he is not legally required to do so. The remedy for any unconstitutional act on the part of the 
Governor is not legal action but constitutional action—the resignation of the Ministers if they 
consider that the unconstitutional act of the Governor is of sufficient Importance to warrant their 
resignation, and a request that the Governor be recalled.” 
The second case on the point is Emperor v. Hemendra Prasad Ghosh." The 
question there arose whether the ministers were the Government within the 
meaning of s. 17 and s. 124A of the Indian Penal Code. Section 17 of the Indian 
Penal Code provides that ‘The word ‘Government’ denotes the person or persons 
authorised by law to administer executive government in any part of British 
India.” There was a reference to the High Court for an expression of opinion 
on the points of law formulated by the Magistrates, viz. (p. 415) : 

(a) Whether the Hon'ble Ministers of Bengal are subordinate officers to H. E. the Governor 
within the meaning of s. 49 of the Government of India Act, 1985? 

(b) Whether the Council of Ministers should be considered as Government established by 
law ? and 

(1) Whether the ministry of a province can be said to form a part of the executtve govern- 
ment of that province in the sense implied by s. 17 of the Indian Penal Code ? 

After setting out the relevant provisions of the Government of India Act and 
the Instrument of Instructions, the learned Judges there proceeded to observe 
(p. 416): 

“ There is no specific provision in the Government of India Act, nor in any other Statute or 

Act, which we are aware of, vesting the ministry with executive functions. On the other hand, 


1 [1988] A. L R. Mad. 758. 2 [1989] 2 Cal. 411. 


1947.] SHRIPAD DANGE `V. SIR H. DIVATIA (0.C.J.)--Bhagwati J. 488 


sach functions ‘shall’ in the words of s. 49 of the Act, “be exercised by the Governor either 
directly or through officers subordinate to him.” The use of the word ‘aid’ in s. 50 does not, 
in our view, vest the ministers with any right to exercise executive authority, since such a con- 
struction would be contrary to the clear provision in s. 49, nor can the Rules for the transaction 
of the business of the Government of Bengal made under s. 5X3) of the Act override or alter, 
in law, the same clear provisions. Again, the Instrument of Instructions, which cannot be and 
does not purport to be in contradiction of the Act, clearly contemplates the Governor exercising 
the powers conferred upon him (save where in certain instances specified he acts alone) ‘ guided 
by the advice of his ministers.’ The Instrument of Instructions contemplates the Governor, and 
not the ministers, exercising executive authority. 

The position appears to be that, unless the ministry can be held to consist of officers sub- 
ordinate to the Governor within the meaning of s. 49(1) of the Act, it cannot exercise executive 
functions. 

In our view, ministers chosen from the elected representatives of the people of the province 
for the purpose of carrying into effect, if possible and within prescribed limits, their wishes, 
and acting as advisers to the Governor, cannot be described as ‘officers subordinate’ to the 
Governor within the meaning of s. 49 of the Government of India Act, 1985. Tt follows, therefore, 
that, although in popular language, the ministers may be referred to as “the Government” they are 
not ‘the Government’ within the meaning of ss. 17 and 124A of the Indian Penal Code. Whatever 
may happen in practice, the ministers are, in law, the Governor’s advisers. 

For these reasons we are of the opinion that the answer to all the three questions put to 
us is ‘no’.” 

This is really the position of the ministers and it leaves unaffected the position 
of the Governor as the executive head of the Province. . Section 54 then lays 
down that : 

“In so far as the Governor of a Province is by or under this Act required to act in his dis- 
cretion or to exercise his individual judgment, he shall be under the general control of, and 
comply with such particular directions, if any, as may from time to time be given to him by, 
the Governor-General in his discretion, but the validity of anything done by a Governor shall not 
be called in question on the ground that it was done otherwise than in accordance with the 
provisions of this section.” 

The last section to be noted in this connection is s. 59 which provides: , 

“(1) All executive action of the Government of a Province shall be expressed to be taken 
in the name of the Governor. 

(2) Orders and other instruments made and executed in the name of the Governor shall be 
authenticated in such manner as may be specified in rules to be made by the Governor, and the 
validity of an order or instrument which is eo authenticated shall not be called in question on 
the ground that it is not an order or instrument made or executed by the Governor. 

(8) The Governor shall make rules for the more convenient transaction of the business of 
the Provincial Government, and for the allocation among ministers of the said business in so far as 
it Is not business with respect to which the Governor is by or under this Act required to act in 
his discretion.” i 
The relevant provisions of the Government of India Act quoted above go to 
show that the Bovemor exercises functions in three capacities : 

P Ordinarily under the advice of his ministers, 

(2) exercising his individual judgment, and 

(8) . in the exercise of his discretion. 

In those cases where he is to act under the advice of his ministers, the Instrument 
of Instructions lays down that he shall be guided thereby. Such is the position 
also with regard to those cases where he exercises his functions exercising his 
individual judgment ; but with this prove that where the advice given to him 
by his ministers in the latter class of cases is inconsistent with or conflicts with 
his individual judgment, he is entitled to disregard the same. The Governor 
is not bound at all to consult or seek the advice of his ministers in those cases 
where he exercises his functions in the exercise of his discretion, so that except 
in those cases where he exercises his functions-in the exercise of his discretion, 
the other matters which crop up in due course of administration of the provincial 
affairs go to his ministers. Under s. 50(4) of the Government of India Act the 
rules which the Governor makes under s. 59(3) are also to include provisions 
requiring ministers and secretaries to Government to transmit to the Governor 
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all such information with respect to the business of the Provincial Government 
as may be specified in the rules, or as the Governor may otherwise require to be 
so transmitted, and in particular requiring a minister to bri to the notice of 
the Governor, and the appropriate secretary to bring to the notice of the minister 
concerned and of the Governor, any matter under consideration by him which 
involves, or appears to him likely to involve, an any sp special responsibility of the 
Governor. It is to be noted that in those cases the dpe responsibilities 
of the Governor are involved he has in the exercise of his functions to exercise 
his individual judgment as to the action to be taken. In effect all the matters 
which arise in the course of the administration of the provincial affairs, except 
those which involve the exercise of his discretion by the Governor, pass through 
the Ministers and the ministers are in all those matters competent to advise the 
Governor, the Governor being entitled to disregard such ‘advice only in those 
cases where such advice is inconsistent with or is in conflict with his own individual 
judgment in cases where he has to exercise his functions exercising his individual 
raat It is, however, to be noted that in all these cases including those 
where the Governor exercises his functions exercising his individual judgment, 
the executive action which is taken is the action of the Government of the Province. 
The orders made and other instruments executed are part of the executive 
action of the Government of the Province, though by virtue of s. 59{Z) all executive 
action of the Government of the Province s8 be expressed to be taken in the 
name of the Governor. The‘orders and other instrument made and executed 
have to be made and executed in the name of the Governor and have to be 
authenticated in such manner as may be specified in rules to be made by the 
Governor, and the validity of an order or instrument which is so authenticated 
shall not be called in question on the ground that it is not an order or instrument 
made or executed by the Governor. Whatever the executive action may be, 
whether it is the action taken by the Governor in the exercise of his discretion, or 
is an action of the Governor exercising his individual judgment, or is an ordinary 
action in the administration of the provincial affairs, where the Governor has 
to be guided by the advice of his ministers, the action is the executive action 
of the Government of the Province, and all orders and other instruments made 
and executed are to be made and executed in the name of the Governor. The 
authentication is a mere matter of promulgation to the public of the orders and 
other “instruments as made and executed. The authentication invests these 
orders and other instruments so made and executed with authenticity, so that the 
public to whom the same are promulgated may know that these are the orders 
or instruments which have been e or exccuted by the Government of the 
Province, and the effect of the authentication is thus laid down that the validity 
of the order or instrument which is so authenticated shall not be called in question 
on the ground that it is not an order or instrument made or executed by the 
Governor. Nonetheless with the proper authentication at the foot thereof the 
orders and instruments made or executed are orders and instruments made or 
executed by the Government of the Province and they constitute the executive 
action of the Government of the Province. 

As already pointed out before, His Majesty in Council issued an Order in Coun- 
cil styled a The Government of India vincial Elections) (Corrupt Practices 
and Election Petitions) Order, 1986” in exercisé of the powers reserved to him 
under s. 201 of the Government of India Act, and in that Order in Part DMI, 
paragraph 4, it was specifically laid down : 

“Unless the Governor, exercising his individual Judgment, dismisses a petition for non- 
compliance with the prescribed requirements, he shall, exercising his individual judgment, appoint 
as Commissioners for the trial of the petition three persons who are or have been, or are eligible 
to be appotnted, Judges of a High Court, and shall appoint one of them to be the President.” 

on the above provisions of the Government of India Act and the Order 
in Council, 1986, it is contended by the petitioner that in the appointment of the 
Commissioners, respondents Nos. 1, 2 and 8, the Governor was to exercise his 
function exercising his individual judgment, that the notification a appointing the 
Commissioners should have been an order made in the name of the Governor, 
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and that in so far as it contravenes the provisions of s. 59(1) of the Government 
of India Act it is not valid in law. It is contended that the words “Government 
of Bombay” cannot be read as the “Governor of Bombay,” the words “Government 
of Bombay” and the “Governor of Bombay” not being interchangeable. It is 
further contended that the provisions of s. 59(1) of the Government of India 
Act are mandatory and it would not avail respondents Nos: 1, 2 and 8 to urge that 
the ‘Government of Bombay’ in any event includes the “Governor of Bombay.” 
It is, on the other hand, contended by respondents Nos. 1, 2 and 8 that by virtue 
of s. 8(43a) and s. 4A of the General Clauses Act X of 1897 “The Government of 
Bombay” means “The Governor of Bombay” exercising his individual judgment, 
that the words ‘Government of Bombay” and ‘Governor of Bombay” are 
interchangeable, and that there is therefore no flaw or | defect in the order 
of appointment of the Commissioners. It is also contended that in any event 
the provisions of tne Government of India Act not being applicable as such to 
election petitions, they having been excluded from the operation of s. 291 thereof, 
the provisions of s. 50(1) even though they may be considered mandatory do not 
come in the way of respondents Nos. 1, 2 and 8 and respondent No. 4. 

I shall now consider how far the provisions of the General Clauses Act X of 
1897 are applicable to the present case. The General Clauses Act X of 1897 had 
certain amendments incorporated therein by the Government of India (Adaptation 
of Indian Laws) Order, 1987, which was necessitated by the enactment of the 
Government of India Act of 1985, in order to adapt the existing Indian laws and 
to bring the provisions thereof in conformity with the provisions of the Government 
of India Act, 1985. His Majesty in Council passed the Adaptation of Indian Laws 
Order, 1987, on March 18, 1987. - The provisions of the eral Clauses Act X 
of 1897, s. 8(27a), 8.8(43a) and s. 4A which I have got to considerin this connection 
were incorporated in the General Clauses Act X of 1897 by this Order in Council, 
1987. Section 8(43a) provided that ‘‘ Provincial Government” as respects 
anything done or to be done after the commencement of Part ITI of the Government 
of India Act, 1985, shall mean— i 

(a) in a Governor’s Province, the Governor acting or not acting in his discretion, and exer- 

olsing or not exercising his individual judgment, according to the provision in that behalf made 
by and under the sald Act. : 
This definition of ‘‘ Provincial Government” was made applicable by s. 4A 
of the General Clauses Act also, unless there was anything repugnant in the subject 
or context, to all Indian laws. The words “Indian Law” were defined by s. 8(27a) 
to include any law, ordinance, order, byelaw, rule or regulation passed or made 
at any time by any competent Legislature, authority, or person in British India. 
It was sprue that by reason of these amendments incorporated in the General 
Clauses Act, the words “Provincial Government” were made interchangeable 
with the words “Governor exercising his individual judgment,” and the noti- 
fication in question before me being an order made by a com t authority in 
British India could be treated as Indian Law within the definition thereof in 
s. 8(27a), and was therefore a valid one. Even though the definition of ‘Indian 
Law” contained in s. 8(27a) of the General Clauses Act is an inclusive definition, 
I am not inclined to accept the notification in question as “an order made by a 
competent authority” comprised within the definition of “Indian Law.” If one 
refers to 8. 811 of the Government of India Act which is the interpretation section, 
qne finds there the definition of “ existing Indian law ” given as under : 

t Existing Indian law’ means any law, ordinance, order, bye-law, rule or regulation passed 
or made before the commencement of Part II of this Act by any legislature, authority or person 
in any territories for the thpe being comprised in British India, being a legislature, authority or 
person having power to make such a lew, ordinance, order, bye-law, rule or regulation.” 

This definition is in terms adopted in the definition of “Indian Law” incorpora- 
ted in the General Clauses Act by the Order in Council, 1987, in s. 8(27a) thereof, 
and it can be read only in that light. It is not le to read the Order as a 
mere executive order divorced from the context. “Law, ordinance, order, bye-law, 
rule, or regulation” are of the nature of legislative provisions, which are described 
in those various terms, the difference in terminology being the result of the 
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difference between the authorities promulgating the same. The law i in the strict 
sense of the term is promulgated by the lature, the Ordinance by the Governor 
Geteral or the Governor as the case may the Orders by a com a he authority 
in ‘British India in this behalf which may be even the British Parliament [as 18 
shown in.the judgment of Venkatasubba Rao J. at p. 997 in Venkataratnam v. 
Seerttary of State for India! : 

“Js | to be confined as contended for by the applicant, to an authority situated In British 
India? ‘1 ‘see no reason to limit it in that way. The word ‘authority’ according to Webster's 
Dictionary may mean a body exercising power. Substituting those words, the section reads 
thus—‘ In any enactment made by anybody exercising power in British India.” 

The British Parliament being such a body, the enactment in question answers thie desorip- 
ton”) 
and the bye-law by a statutory authority competent in tbat behalf. The words 
“rules and regulations” again are thus defined in s. 8, sub-ss. (46) and (47): 

“* Regulation’. shall mean a Regulation made by the Central Government under the 
Government of India Act, 1870, or the Government of India Act, 1015, or the Government of 
India Act, or under section 95 or section 96 of the Government of India Act, 1985.” 

“i Rules’ shall mean a rule made in exercise of a power conferred by any enactment, and 
shall include a regulation made as a rule under any enactment.” 

This is the sense in which these words ‘“ Law, ordinance, order, bye-law, rule, 
or regulation” have been used by thé Legislature in enacting s. 8(27a) of the 
General Clauses Act, and it is not competent to respondents Nos. 1, 2 and 8 and 
respondent No. 4 to urge that the word “order” in this contegt is used in any 
other meaning than a legislative order. An executive order of the type we have 
eae in the notification in question eppointing respondents Nos. 1, 2 and 8 as 
mmissioners is certainly not included e definition of the words “Indian 
Law.” If this is the position, there is no question of the definition of “Provincial 
Government” contained in s. 8(48a) of the General Clauses Act applying to the 
notification in question, and the words “Provincial Government” or the “Govern- 
ment of Bombay” being treated as synonymous with or even interchangeable 
with the words “Governor exercising his individual judgment.” 
When the above position was pointed out to cou for ondents Nos. 1, 
2 and 8 and ndent No. 4 they fell back upon another ne of: argument- which 
was that the Order i in Council, 1986, was certaihly included within the term 
“order” as interpreted by me above and that therefore the definition of the words 
“Ptovincial Government” contained in s. 8(43a) of the General Clauses Act did 
apply to the same by virtue of the provisions of s. 4A and s. 8(27a) of the General 
Clauses Act. They urged that that being so, the words “Provincial Government,” 
as defined in s. 8&(43a), should be treated as synonymous with or interchangeable 
with the words “Governor exercising his individual judgment”, that the noti- 
fication in question which contained the words “Government of Bombay” should 
“be read in the light of this definition contained in s. 8(43a) of the General Clauses 
Act and the words ‘Government of Bombay” occurring therein should be read as 
“the Governor exercising his individual judgment,” thus bringing the notification 
in question in conformity with the provisions of s. 59(1) of the Government of 
India Act. On this part of the ent it was contended by counsel for the 
petitioner that by dove very terms of Part I, p ph 2, of the Order in Council, 
1986, the Interperetation Act, 1889, was to app ai for the interpretation of this 
order as it applied for the interpretation of the Act of Parliament and that the 
application of. the General Clauses Act X of 1897 was therefore eschewed. No 
doubt the terms of Part I, . 2, if they stood by themselves, would support this 
contention of counsel for e petitioner One has, however, to look to the pro- 
visions of the Government of India (Adaptation of A¢ts of Parliament) Order, 
.1987, which was also passed by His Majesty in Council on March, 18, 1987, simul- 
taneously with the Government of India (Adaptation of Indian Laws) Order, 1987, 
mentioned above. In schedule I to that er there is a reference to the Inter- 
pretation Act of 1889 (52 & 58 Vic. c. 68), and s. 18 of that Act which was relied 
` upon, by counsel for the petitioner has been substituted by 8. 18(a), sub.-s. (2) 
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whereof states : 

“ (2) This section applies for the ‘interpretation of the Government of India (Adaptation 
of Acts of Parliament) Order, 1987, but it does not apply for the interpretation of the Government 
of India Act, 1985, or the Government of Burma Act, 1935, nor, save as aforesaid, for the inter- 
pretation of any Order in Council made under elther of those ‘Acts, notwithstanding that that 
Order may provide generally thet this Act shall apply for the interpretation thereof as it applies 
for the interpretation of an Act of Parliament.” | 
This provision in effect nullifies Part I, paragraph 2, of the Order in Council, 
1986, and leaves the Order in Council, 1986, open to interpretation in the light 
of the provisions of the General Clauses Act X of 1897, provided of course the 
Order in Council, 1986, were comprised within the definition of “Indian law” 
laid down in s. 8(27a) of the General Clauses Act. As, in my opinion, the words 
“Indian law” as defined in s. 8(27a) of the General Clauses Act are capable of 
including- within their terms the Order in Council, 1986, I do not accept the 
contention of counsel for the petitioner that the General Clauses Act does not apply 
to the Order in Council, 1986. I am accordingly of opinion that the General 
Clauses Act does spp! to the interpretation of the words “Provincial Government” 
or “Government of Bombay” appearing in the Order in Council, 1986. 

This leaves, however, open the question as to how far the defect which is ro 
out in the notification in question is cured even by the General Clauses Act and 
the definition of ‘Provincial Government” contained in s. 8(43a) thereof. The 
scope of the General Clauses Act is to provide the meanings and definitions of 
terms occurring in various legislative enactments, viz. Indian laws, comprised 
within the inclusive definition thereof contained in s.8(27a), viz. any law, ordinance, 
order, bye-law, rule or regulation passed or made at any time by any competent 
Legislature, authority, or person in British India. It means that wherever the 
words “Provincial Government” or the words “Government of Bombay” occur 
in any law, ordinance, order, byelaw, rule or regulation passed or made at any 
time by any competent Legislature, authority, or person in British India, it has 
got to be taken as meaning the Governor acting or not acting in his discretion 
or exercising or not exercising his individual judgment according to the provisions 
made by and under the Government of India Act, 1985. As I have already stated, 
the notification in question appointing ndents Nos. 1, 2 and 8 as Commis- 
sioners does not fall within the inclusive definition of the words “Indian Law.” 
It-is an executive act, and the terms thereof do not fall to be determined or inter- 
preted by reference to the definition of “ Provincial Government” contained 
in 8. 8(48a) of the General Clauses Act. That notification which constitutes the 
executive act of the Government of the Province, i.e. the Government of Bombay, 
is not comprised in the words “Indian law,” and s. 8(43a) of the General Clauses 
Act does not apply to that notification. 

What then is the true ition with to the notification in question ? 
The words “Government of Bombay” used there do not mean the Governor acting 
or not acting in his discretion and exercising or not exercising his individual judg- 
ment according to the provisions in that behalf made by and under the Govern- 
ment of India Act, 1985, as provided in s. 8 (43a) of the General Clauses Act. 
Part M, paragra h 4, of the Order in Council, 1986, provides that the Governor 
exercising his mdividual judgment shall appoint the Commissioners. This pro- 
vision is mandatory. The appointment has got to be made by the Governor 
exercising his individual judgment. It may, in accordance with the relevant 
provisions of the Government.of India Act dealing with the administration of 

vincial Affairs, be made by the Governor with the advice of his ‘Ministers, 
Pangi when he is exercising this function exercising his individual judgment he 
would not be necessarily bound by such advice. The function would be exercised 
by him as the executive head of the province, ey exercising his individual 
judgment. It would be, in terms of s. 59{1) of the Government of India Act, an 
executive action of the Government of the province, ie. the Government of 
Bombay. Even though it is thus the executive action of the Government of ‘the 
province, i.e. the Government of Bombay, it shall be expressed to be taken in the 
name of the Governor. It is the action that has to be expressed to be taken in 
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the name of the Governor and not the promulgation or the authentication thereof. 
-The-action consists of the appointment of the Commissioners, respondents Nos. 1, 
2-and 8, to inquire-into the lection petition. The action, consisting of the appoint- 
ment, has got to be expressed to be taken in the name of the Governor and the 
‘appointment has also to -be made’in the name of the Governor. The order of 
appointment thus-should be made in the name of the Governor, and should be 
authenticated_in such manner as may be specified in the rules to be made by the 
Goveérnor:: It is in evidence before me that in accordance with the provisions of 
s. 59(2) of-the Government of India Act the Governor has made a rule which has 
been gazetted in the Bombay Government Gazette, Part I, p. 1080, dated April 16, 
1987, r. 158, which says that : i s i 
: “ All orders or instruments made or executed by order or on behalf of the Government of 
Bombay shall be expressed to be made by or by order of the Governor of Bombay.” 
‘That is r. 12 of the rules of business-as they were shown to me in print by counsel 
for respondents Nos. 1, 2 and 8. This executive action of the Government of 
« Bombay consisting of an order made appointing respondents Nos. 1, 2 and 8 as 
” Commissioners in the matter of the election petition “shall be expressed to be taken 
in the name of the Governor” and the rules of business provide that it shall be 
expressed to be made by or by order of the Governor of Bombay. What is it that 
‘requires to be Aamot | to be made by or by order of the Governor of Bombay ? 
Not the promulgation of the order, nor the authentication of the order, but the 
making of the order, which is the executive action of the Government of the 
province, i.e. the Government of Bombay. Do we find any such thing in the 
notification in question? The notification in question no doubt contains at the 
foot of it the signature. “By order of the Governor of Bombay. P. N. Moos, 
Secretary.” That, if at all, is a promulgation of the order and the authentication 
thereof. It certainly is not the making of the order. The order as made was 
the order-of appointment of respondents Nos. 1, 2 and 8 as the Commissioners. 
That executive action of the Government of the province, i.e. the Government 
of Bombay, was not expressed to be taken in the name of the Governor. If 
words have any effect, it was expressed to be taken in the name of the Government 
of Bombay, an action which was in direct contravention of the mandatory 
provisions of s. 59(1) of the Government of India Act. 

It was urged that the Government of Bombay included the Governor of Bombay, 
and that therefore instead of using the words “Governor of Bombay” merely, 
the words which were used were inclusive of the Governor of Bombay and whoever 
else may be comprised within the description of the Government of Bombay. 
If that was so, it did not lie in the mouth of the petitioner to complain about 
an expression which certainly included the Governor of Bombay though it com- 
prised within its description some other persons also. It was ales urged that in 
the notification itself, the provision of ph 4 of Part IT of the Order in 
Council, 1986, was referred to and that could only mean an appointment by the 
Governor aed his individual judgment. It was urged that unders. 114 
of the Indian Evidence Act, 1872, there was a presumption that judicial and 
official acts had been regularly ormed and that the Court should therefore 
presume that the appointment been made by the Governor exercising his 
individual judgment as provided in paragraph 4 of Part II of the Order in Council, 
1986. One is only amused at the attempts which counsel for respondents Nos. 1, 

.2 and 8 and mdent No. 4 had to make to wriggle out of the mandatory pro- 
visions of 8. BolT) of the Government of India Act. If these provisions require 
that the executive action of the Government of the province s8 be expressed 
to.be taken in the name of the Governor, there is no manner in which those pro- 
visions can be deemed to be satisfied except by strict and literal compliance there- 
with. Even the user of an all comprehensive term like the “Government of 
Bombay,” which may be argued to comprise within its description the Governor 
of Bombay, cannot cure the defect. A reference to s. 114 of the Indian Evidence 
Act also is not of any avail to the respondents. There is no question here that 
the official act has not been regularly performed. The executive action which is 
taken is not disputed to be an executive action of the Government of the province, 
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i.e. the Government of Bombay. It is not for a moment contended that all the 
necessary procedure and the formalities which have to be gone through before the 
order ni be made were not in fact gone through, or that there was any lack of 
bona fides in the matter. Though at one time it was sought to be suggested that 
the Congress Ministry, which came into power on April 8, 1946, and was by reason 
of party politics interested in respondent No. 4, who was put forward as a Congress 
candidate at the election, might have a pointed the Commissioners themselves 
without the Governor exercising his individual judgment in the matter of the 
appointment, I scotched at the initial stage all such attempts at dragging party 
politics in the arguments before the Court. I told counsel for the petitioner 
that the Court had nothing to do with the disputes between the Communist 
and the Congress party, and that the Court was also not concerned with the status 
or ideology of the respective candidates, the petitioner and respondent No. 4. 
The Court was only concerned with the legal aspect of the question. It was also 
not suggested that es Commissioners, who were appointed, had anything whatever 
to do with an litics or with the Congress Ministry, who were supposed 
to have had a ae in their gppointment. For ought I know the Co vcmion keus 
exercising his individual judgment did appoint the Commissioners. There is 
nothing which the Court has to consider except the pure | aspect of the 
question, viz. whether the order of appointment is a valid order, having regard 
sel the provisions of s. 59(1) of the Ġo vernment of India Act. "i am no doubt 
t the objection which the petitioner has taken is a highly technical one. 
Yet I I am of opinion that if the objection is a good one, having regard to the provi- 
sions of s, 59(1) of the Government of India het, he is entitled to a decision in his 
favour. Ido not think that the mere recital of the provisions of Part ITI, paragraph 
4, of the Order in Council, 1986, cures the defect in the order which I have pointed 
out above. Neither the inclusive term ‘Government of Bombay” nor the recital 
of these provisions in the order of appointment therefore avails respondents 
Nos. J, 2 and 8 or respondent No. 4. 


Apart from the, above contentions of counsel for respondents Nos. 1, 2 and 3 
and respondent No. 4, they also urged that by virtue of provisions of s. 291 of the 
Government of India Act matters regarding election petitions were outside the 
scope of the Government of India Act, to be dealt with specifically by His Majesty 
by issuing Orders in Council in that behalf and that therefore whatever was done 
under the provisions of s. 291 of the Government of India Act and the Order in 
Council, 1986, issued fae Majesty in Council thereunder, was outside the purview 
of the Government of India Act and therefore 8. 59(1) of the Government of 
India Act. This argument, however, ignores the fact that once the Order in 
Council is issued by His Majesty it lays down what is in effect the exercise 
of an executive function by the executive head of the Government of the province, 
bln the Governor. That function is not exercised by the Governor in any other 

opea n in his capacity as the executive head of the province, and once 
er in Council, 1986, was passed by His Majesty, it invested the Governor, 
TA exercising his individual judgment, with the power and authority inter 
alia to Pappot Commissioners to investigate into election petitions, all wi the 
exercise of the functions by him as the executive head of the Government of the 
province. Merely because the election petitions were by reason of the terms of 
s. 291 of the Government of India Act excluded for the time being from the purview 
of the Government of India Act and were provided therein to be dealt with by 
His cand by paa ‘Orders in Council in that behalf, the functions to be 
exercised b ernór in connection with those matters when they were laid 
down as mish by the Order in Council passed by His Majesty were not divested of their 
character of being executive functions exercised: by the Governor, though exercis- 
ing his indivi judgment, yet in his capacity as the executive head of the 
Government of the province. Once the Order m Council, 1986, was passed by 
His Majesty, the provisions of the relevant sections of the Government of India 
Act, particularly s. 59(1) thereof, became applicable to the functions exercised 
by the Governor though exercising his individual judgment under the terms 
thereof. This contention of counsel for respondents Nos. 1, 2 and 8 and respondent 
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When all these objections and points of view above mentioned were pointed out 
‘to counsel for respondents Nos. 1,-2 and 8 in the course of the arguments, he was 
ultimately driven to the argument that the words “ By order of the Governor of 
Bombay,” appearing at the foot of the notification in question, formed the opera- 
tive part of the order and what had preceded, viż. the statement as regards the 
appointment of the Commissioners by the Government of Bombay- was merely 
a narration of the events that had happened and whatever was stated in that 
e of the notification was thus to be treated as of no materiality or consequence. 
acceptance of this argument of counsel for ndents Nog. 1, 2 and 8 would 
come to this, that the executive action taken by the Government of the province, 
i.e. the Government of Bombay, was, though it should have been expressed to 
be taken in-the name of the Governor and the order made in the name of the 
Governor, to be culled not from the main body of the notification but from-the 
words “by order of the Government of Bombay,” appearing at the foot of the 
notification. I am unable to accept this argument of counsel for respondents 
Nos. 1, 2 and 8. It reduces the position to an absurdity. It suggests that the 
main body: of the notification has got to be treated as naught and the words 
“ By order of the Goverhor of Bombay ” have to be treated and read as if that 
formed the executive action of the Government of the Province, i.e. the Govern- 
ment of Bombay, and was, therefore, in accordance with the provisions of s. 59(1) 
of the Government of India Act, expressed to be taken in the name of the Governor. 
As I have already discussed before, the executive action of the Government of 
the Province, i.e. the Government of Bombay, which must be expressed to be 
taken in the name of the Governor, is not the mere appendage of the words “ By 
-order of the Governor ” at the foot of the notification. That action is the passing 
of the order which is contained in the body of the notification itself and the defect 
which is to be noticed in the body of the notification cannot be cured by the 
words “ By order of the Governor of Bombay” occurring at the foot of the 
‘notification. ə 
Lastly, my attention was drawn by counsel for the petitioner to various orders 
and notifications published in the Bombay Government Gaxette in regard to the 
functions exercised by the Governor éxercising his individual judgment, all of 
which contained the words ‘The Governor of Bombay is pleased to do” this 
that or the other. There were also notifications published in the Bombay Government 
Gaactte which contained the words ‘“ The Government of Bombay is pleased to 
do” this that or the other, though in those cases it was not urged that the functions 
exercised did involve the exercise by the Governor of his discretion or his individual 
judgment.. No doubt the publication of these notifications in the Bombay Govern- 
ment Gaxette is not by ise any way conclusive against respondents Nos. J, 2 and 
8 or respondent No. 4. .Even if there were irregularities committed by those 
in charge of the particular see tae iat of the Government in the framing of the 
notifications and publication thereof, they cannot carry the matter any further.. If 
at all, it only to show that ina v Harge-number of cases Pen inning tom 1067 
up to 1946, those who were responsible for the framing of the notifications have 
used, in cases where the Governor was to exercise his functions in the exercise 
of his discretion or exercising. his individual judgment, the words “Governor of 
Bombay is pleased to do” this that or the other. When asked by me counsel for 
-respondents Nos. 1, 2 and 8 and respondent No.4 had no explanation to give 
as to how the notifications which were referred to above by counsel for the 
petitioner happened to contain the words above stated; the only answer which 
they could e was that the ways of the Government, as those of Providence, 
-are inscrutable; and that in my opinion is hardly any answer at all. I am not, 
however, basing my conclusions on the fact of these words being used by the 
framers of the various notifications published in the Bombay Government 
to which my attention has been drawn by counsel for the petitioner. I am basing 
my conclusion on the purely legal aspect of the matter which I have already 
discussed above. s 
After I had reserved judgment in this petition on December 11, 1946, I came 


ry 


1947:] —-_«_ SHRIPAD DANGE V. 8IR H. DIVATIA (0.0.3:)- Bhagwati J. 491 


to learn that a similar though not identical Te had been argued. before our 
Appeal Court-in Emperor v. J. K. Gas Plani & Co., Ltd.! It had been there urged 
that even though the provisions of a particular statute be mandatory there 
was a further aspect of the question which fell to be determined by the Court, viz. 
whether the provisions were directory or imperative. If they. were construed as- 
directory, the disobedience of the provisions would not invalidate or nullify the 
order, which consequence would follow only if the provisions were construed by 
the Court as imperative. This aspect of the question had not been at all 
before me in the full and elaborate arguments addressed by counsel on bel 
the petitioner as well as respondents Nos. 1, 2 and 8 and respondent No. 4. J 
therefore had the petition set down for further argument before me. 
we have now iad the benefit of arguments addressed to me by counsel on this 
pect of the question. Before I come to consider whether the provisions of 
Ps TOC) of the Coversinent of India Act, which I have already observed before, 
are mandatory, are directory or imperative, it is necessary to, consider what are 
the principles ‘that have been laid down as affording nee on this question of 
construction. The leading case on the point is that of The Liverpool Borough 
Bank v. Turner» In that case Lord Campbell L. C. observed (p. 507) : 

“t No universel rule can be laid down for the construction of statutes, as to whether mandatory 
enactments shall be considered directory only or obHgatory with an implied nullification for 
disobedience. It is the duty of Courts of Justice to try to get at the real intention of the Legiala- 
ture by carefully attending to the whole scope of the statute to be construed.” 

These observations were followed by Lord Penzance in Howard v. Bodi 

-I shall quote the relevant passage from the judgment of Lord Penzance in ii 
as it affords a true guide on this question of construction. Lord Penzance there 
observed (p. 210) : 

“ Now the distinction between matters that are directory and matters that are imperative is 
well known to us all in the common language of the Courts at Westminster. I am not-sure that 
it ts the most fortunate language that could have been adopted to express the idea that ft is intend- 
ed to convey; but still that is the recognised language, and I propose to adhere to ft. The real 
question in all these cases is this: A thing has been ordered by the legislature to be done. What 
is the consequence if it is not done? In the case of statutes that are said to be fmperative, the 
Courts have decided that if it is not done the whole thing fails, and the proceedings that follow 
upon it are all vold. On the other hand, when the Courts hold a provision to be mandatory 
or directory, they say that, although such provision may not have been complied with, the 
subsequent proceedings do not fai. Still, whatever the language, the idea is a perfectly distinct 
one. There may be many provisions in Acts of Parliament which, although they are not strictly 
obeyed, yet do not appear to the Court to be of that material importance to the subject-matter 
to which they refer, as that the legislature could have intended that the non-obeervance of them 
should be followed by a total failure of the whole proceedings. On the other hand, there are 
some provisions in respect of which the Court would take an opposite view, and would feel that 
they are matters which must be strictly obeyed, otherwise the whole proceedings that subsequently 
follow must come to an end. Now the question is, to which category does the provision in ques- 
tion in this case belong? Alr. Jeune was good enough to refer me to Sir Benson Maxwell's book 
‘On the Interpretation of Statutes,’ and to quote a number of cases from it (Ch. xii, sec. 8, pp. 
880-345). Since the matter was argued I have been very carefully through those cases, but 
upon reading them all the conclusion at which I am constrained to arrive is that you cannot glean 
a great deal that is very decisive from a perusal of those cases. They are on all sorts of subjects. 
It is very difficult to group them together, and the tendency of my mind, after reading them, 
is to come to the donclusion which was expressed by Lord Campbell in the case of The Liverpool 
Borough Bank v. Turner. Lord Campbell was then sitting as Lord Chancellor. In an appeal 
from the Vice Chancellor, and in giving Judgment, his Lordship said this :—‘ No universal rule 
can be laid down... .whole scope of the statute to be construed.’.. ~ 

I believe, as far as any rule is concerned, you cannot safely go further than that in each case 
you must look to the subject-matter ; consider the importance of the provision that has been 
disregarded, and the relation of that provision to the general object intended to be secured by the 
Act; and upon a review of the case in that aspect decide whether the matter is what is called 
imperative or only direstory.”’ 


1 (1940) 9 Bom 1. R, asa. 3 (1877) 2 P. D. 203, 310, 311. 
3 (1800) 3 De G. F. & J. 502. 
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What you have therefore got to do is to look to the subject-matter, consider .the 
importance of the provision that has been disregarded and the relation of that 
Tovision to the general object intended to be secured by the Act; and then to 
ecide whether the matter is what is called imperative or only directory. The 
position is thus summarised in Beal’s Cardinal Rules of Legal Interpretation, 
8rd edition, at p. 490: 
“ The scope and object of a statute are the only guides in determining whether its provisions 
are directory or Imperative. 
Tn general the provisions of statutes creating public dirtica are directory, and those conferring 
aoa eee Sole 
In the absence of an express provision the intention of the legislature is to be ascertained by 
weighing the consequences of holding a statute to be directory or imperative,” 
` The distinction which is there drawn between provisions of statutes creating 
public duties and those conferring private rights and the necessity of weighing 
the consequences of holding a statute to be directory or imperative have been 
adopted as the criteria by their Lordships of the Privy Council-in Montreal Street 
etd Company v. Normandin! where their Lordships have laid down (pp. 174- 
175 
‘i pe question whether provisions Live statuto are directory or Iniperative iàs very freqieitly 
arisen in this country, but it has been said that no general rule can be leid down, and that in every 
case the object of the statute must be looked at. The cases on the subject will be found collected 
in Maxwell on Statutes, 5th ed., p. 596 and following pages. .When the provisions of a statute 
relate to the performance of a public duty and the case is such that to hold null and void acts done 
in neglect of this duty would work serious general inconvenience, or Injustice to persons who have 
no control over those entrusted with the duty, and at the same time would not promote the main 
object of the Legislature, it has been the practice to hold such provisions to be directory only, 
the neglect of them, though punishable, not affecting the validity of the acts done.” 
This- position is more clearly and elaborately set out in Maxwellon the Interpre- 
tation of Statutes, 8th edn., at pp. 821 and 822: 


“Tt has been said that no rule can be laid down for determining whether the command is to 
be considered as a mere direction or instruction involving no invalidating consequence in its 
disregard, or as imperative, with an implied nullification for disobedience, beyond the fundamental 
one that it depends on the scope and object of the enactment. It may, perhaps, be found gene- 
rally correct to say that nullification is the natural and usual consequence of disobedience, but the 
question is in the main governed by considerations of convenience and justice, and, when that 
result would involve general inconventence or injustice to innocent persons, or advantage to those 
guilty of neglect, without promoting the real aim and object of the enactment, such an intention 
is not to be attributed to the Legislature. The whole scope and purpose of the statute under 
consideration must be regarded. The general rule is, that an absolute enactment must be obeyed 
or fulfilled exactly, bat it is sufficient if a directory enactment be obeyed or fulfilled substanttally. 

A strong line of distinction may be drawn between cases where the prescriptions of the Act 
affect the performance of a duty and where they relate to a privilege or power. Where powers, 
rights or immunities are granted with a direction that certain regulations, formalities or conditions 
shall be complied with tt seems neither unjust nor Inconvenient to exact a rigorous observance 
of them as essential to the acquisition of the right or authority conferred, and it is therefore pro- 
bable that such was the intention of the Legislature. But when a public duty is imposed and 
the statute requires that it shall be peformed in e-cerfain manner, or within a certain time, or 
under other specified conditions, such prescriptions may well be regarded as intended to be 
directory only in cases when injustice or mconvenience to others who have no control over those 
exercising the ‘duty would result if such requirements were essential and imperative.” 
and at p. 820 :. 

“ On the other hand, where the presoriptions of a statute relate to the performance of a public 
duty and where the invalidation of acts done in neglect of them would work serious general in- 
convenience or injustice to persons who have no control over those entrusted with the duty without 

the essential aims of the Legislature, such prescriptions seem to be generally under- 
stood as mere instructions for the guidance and government of those on whom the duty is imposed, 
or, in other words, as directory only. The neglect of shen may be penal, indeed, but it does not 
offect the validity of the act done in disregard of them.” 


1 [1917] A. C. 170. 
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' These then are the principles which should guide the Courts in this question of 
construction. The whole scope and object ‘of the statute under consideration 
should be ed. It boda be considered whether the command to do a thing 
in a parti manner’ does not imply a prohibition to do it in any other. Even 
though nullification would be the natural and usual consequence of ‘disobedience, 
the question should in the main be governed by considerations of convenience and 
justice, and when that result would involve general inconvenience or injustice to 
innocent persons without promoting the real aim and object of the enactment, 
such an intention should not be a uted to the Legislature. The last considera- 
tion is particularly of importance in cases where a public duty is imposed and 
the statute requires that it shall be performed in a certain manner as distinguished 
from cases where powers, rights or immunities are granted with a direction that 
certain regulations, formalities or conditions shall be complied with. 

I have to consider the provisions of s. 59(1) of the Government of India Act 
and come to the conclusion whether they are directory or im tive, having 
regard to the principles enunciated above. The Government of India Act is a 
constitution Act and as stated earlier in my judgment in Part IT] thereof enacts 
provisions as regards ‘‘ The Governor’s provinces.” After setting out in chap. I 
what are the Provinces, it proceeds in chap. II to enact provisions as regards 
“ The Provincial Executive.” Section 89{1) of the Act is a provision contained 
in this chap. II. After referring to the appointment of the Governor in s. 48 and 
laying down in s, 49 that the executive authority of the province shall be exercised 
by the Governor, it proceeds to enact provisions as regards Administration of 
Provincial Affairs ane demarcates the functions to be performed by the Council 
of Ministers. Even though the Council of Ministers is set up, it is merely an 
advisory body and emphasis is laid on special responsibilities of the Governor and 
the Governor is in pri respects to be under the superintendence of the 
Governor General visions are made for Instruments of Instructions, the 
Advocate General for the Province, Police Rules, Crimes of violence intended to 
overthrow Government and non-disclosure of sources of certain information. 
The last provision is as regards the conduct of business of the Provincial Govern- 
ment contained in s. 59. The object of that section is to lay down how the business 


of the Provincial Government shall be conducted as between the Governor, the - as 


Ministers and Secretaries to Government. The sole responsibility for carrying” 
out the administration of the province rests upon the Governor, he is to make rules 
for the more convenient transaction of the business of the Provincial Government, 
and even though he is to consult his Ministers with regard to the making of the 
rules and other matters therein mentioned, he is to act in his discretion in respect 
thereof. This provision, if at all, emphasises the position of the Governor as the 
executive head of the Province and the purpose of the enactment of s. 50(1) is 
that all the executive action of the Government of the Province is prescribed as 
having “to be expressed to be taken in the name of the Governor.” The very 
scope and object of this enactment is to enact how the Government of the Province 
is to be carried on and all the provisions with - to the same contained in 
chap. II are equally important. It would not be legitimate to characterise some 
provisions of chap. II as imperative and others as merely directory. All the 
provisions are of equal importance as laying down the fynctions of the various 
members of the Government of the Province and the manner in which those 
functions are to be exercised. Section 59, which relates to the conduct of 
business of the Government, is not merely procedural, it is not a mere matter of 
form, but it is one of subtsance. It emphasises, as I have observed earlier, the 
position of the Governor as the executive head of the Province and lays down 
that in whatever mode the functions are exercised by the Governor, all the functions 
are exercised by him as the executive head of the Province, his action is the executive 
action of the Government of the Province, and tat action has got to be expressed 
to be taken in the name of the Governor. In my opinion, apart from the scope 
and object of the enactment, there is here an implied prohibition not to express 
the executive action of the Government of the vince as taken in any other 
manner except in the name of the Governor. There are no grounds of convenience 
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and justice: which would militate against this cohstruction, and adopting this 
construction would, in my opinion, not involve any general inconvenience or 
. injustice to innocent persons, without promoting the real aim and object of the 
enactment. In a sense all Government actions may be characterised as the dis- 
charge of a public duty. That however is no argument for upholding the.con- 
tention that the provision in question should be construed as merely directory. 
Jf that contention was suphaa one can run a coach and four through all the pro- ’ 
visions contained in c I above and leave the obedience of the relevant pro- 
-visions to the sweet aa or caprice of those in charge of the administration of 
Provincial Affairs. It is also idle to contend that the words “Governor” and 
“Government of the Province” are interchangeable and the user of the one ex- 
penn or the other does not make any substantial difference to the position. 

that contention was correct, it would render the enactment of s. 59(1) nugatory 
and would in effect abrogate that provision. In my opinion the provisions of 
s. 59(1) are imperative and disobedience of the same would nullify or invalidate 
ay order or proceeding which contravenes the same. 

t was urged by counsel for respondent No. 4 that his client was an innocent 
person who had no control over those exercising the public duty and that therefore 
the provision enacted in s. 59(1) should be construed by the Court as es 
and not imperative. Apart from my findings that the provision enacted in s. 59 
is imperative, having regard to the scope and object of the Act and that re 
is an implied inia ii against disobedience thereof, as I have observed ria 
‘even considering the exercise of the function as a discharge of a public duty, I 
am not impressed with this argument of counsel for respondent. No. 4 inasmuch 
as the same reasoning would be applicable to the case of the petitioner also, he 
having a vested right as an elected member of the Bombay Legislative Assembly 
which is sought to be challenged by the election petition and he also being likely 
to suffer inconvenience by reason of his having to face the enquiry .before a 
tribunal not proper) ied ps in accordance with the strict provisions of law. 
This argument thereto not avail respondent No. 4. 

It was lastly urged that our Appeal Court has held in Emperor v. J. K. Gas 
Plant & Co., Lid.’ above referred to, that an analogous provision contained in sch. 
IX, s. 40, “of the Government of India Act is merely directory and not imperative, 
that I am bound by that judgment, that I should also hold that the provisions of 
8. 59(1) of the Government of India Act are merely directory and not imperative 
and‘that therefore the notification in question ap omens respondents .1, 2 
and 8 as Commissioners is not void and of no | In order to ap reint 
this contention, it is necessary to set out what were ae provisions | of the Govern- 
ment of India Act which came to be considered by the Ap Court. They are 
contained in the ninth schedule to the Act which specified the provisions of the 
Government of India Act continued in force with amendments until the establish- 
ment of the Federation. Sections 86 to 48 therein specified refer to the Governor 
General’s Executive Council and s. 40 provides that: 

“(1) AU orders and other proceedings of the Governor- General in Council shall be expressed 
to be made by the Governor-General in Council, and shall be signed by a secretary to the Govern- 
ment of India, or otherwise as the Governor-General in Council may direct, and, when’so signed, 
shall not be called into question dnt aby Tegal reverie cain round, Shay Ciy rere Dot duly 


of business in his Executive Council, and every order made or act dane, in accordance with such 
rujes and orders, shall be treated as being the order or the act of the Governor- General in Council.” 
These provisions, it was contended, are analogous to those contained in s. 59(1) 
of the Government of India Act and afford a guide to the construction of the 
latter, whether they are directory only and not imperative. My attention was 
drawn by counsel for respond Nos. 1, 2 and 8 and respondent No. 4 to certain 
passages from the judgments of the learned Chief Fiistiee and. Lokur J. with 
reference to the construction of those provisions and I was invited to hold, as it 
was held by the learned Chief Justice Aa Lokur J., that the provisions of 3. 592) 


1 (1948) 49 Bom, L. R. 852. 
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4 
of the Government of India Act were directory only and-~hot imperative. In 
his judgment the learned Chief Justice observed (p. 872): F 

“ The provisions with regard to the Governor-General in Council are contained in ss. 86 to 48 
(both inclusive) of the TX Schedule to the Government of India Act, 1985, and the gravamen of 
Mr. Setalvad’s attack fs that this group of sections which is headed ‘ Governor-General’s Executive 
Council’ are mandatory in terms and provide inier aHa an inflexible method of procedure for 
regulating the business transacted by the Governor-General in his Executive Council. An 
examination of the scheme of these sections is therefore necessary. Section 86 provides that the 
members of the Governor-General’s Executive Council shall be appointed by His Majesty by 
warrant under the Royal Sign Manual, and further provides that the members of the Council 
shall be such as His Majesty thinks fit to appoint and the remaining sub-sections of this section 
“have regard to qualification of the members. Section 87 provides for the position of the Com- 
mander-in-Chief in the Council, s. 88 for the appointment of a Vice-President, s. 89, the places 
at which the Council is to assemble and for the quorum, and then comes s. 40 upon which the 
“whole attack depends.” 

The learned Chief Justice then quoted s. 40 mentioned above and proceeded 
to observe (p. 878) : 

“ Section 41 lays down the procedure which is to be followed in cases of a difference of opinion 
within the Council, including a provision that a dissentient majority may require the fact of such 
dissent to be reported to the Secretary of State. Section 42 makes provision as to what is to 
happen, if the Governor General is absent from a meeting of the Council, and s. 48 gives certain 
powers to the Governor-General when he ts absent from the Council. 

In my judgment sub-s. 40{1) is a procedural section. It is not even concerned with such 
{mportant matters as the personnel of the Council, or with what is to happen in the event of 
disagreement, or with the methods by which conclusions are to be arrived at. It concerns only 
with the manner in which orders and other proceedings when made or have taken place are to be 
expressed, that is to say, to be represented in language, so that the order may be promulgated, 
in the sense of being published. To do this, two formplities are required. The orders are to 
be expressed to be made by the Governor General in Council and they are to be signed by a 
Secretary to the Government of India ‘ or otherwise as the Governor General in Council may 
direct.’ When so signed, the orders and other proceedings ‘shall not be called in question in 
any legal proceeding on the ground that they were not duly made by the Governor-General in 
Council.’ So it is clear thet the signature of the Secretary is a formality of an evidential character. 
There is in my opinion no scope in this sub-section for a construction which would vitiate an order 
actually made by the Governor-General in Council, but which was not expressed to be made 
according to the letter of the sub-section. In the events which had happened at the material 
dates, the Governor-General in Council was the Central Government and in my judgment the 
defect, if defect it be, of déscribing these notifications as being made by the “ Central Govern- 
ment” is one of form only and not of substance ; it is an trregularity and not a nullity, since ft is 
not and could not be suggested that the notifications were not in fact made by the Governor 
General in Council.” 

Lokur J. observed with reference to.the said provisions that (pp. 888, 884) : 

“ Although the sub-section says that the orders ‘shall’ be expressed to be made by the 
r E in E OE BA I DOP DE IDS A AA TETOET Na ae e orga 
if it is not strictly complied with.” 

In In re Lord Thurlow! Lopes, L. J. ouere p: 781): ‘It is clear that-tho word “shall” 
fs not always used in a mandatory sense. There is Sern ena eee the contrary in 
cases where it has been held to be directory only.’ 

As explained in Stroude’s Judicial 

t Whenever a statute declares that a thing 2 sph doas a Gad panipae eibad 
ing is that a peremptory mandate is enjoined. But where the thing has reference to 
- a The time or formality of completing-any Public act, not being a step in a litigation, or 
accusation,...or the enactment will generally be regarded as merely directory, unless there be 
words making the thing done void if not done in accordance with the prescribed 

‘ Similarly, the provision in sub-section (Z) of s. 40 of the ninth schedule to the Government 
of India Act, 1985, regarding the mode of expressing an order made by the Governor-General in 
Council is directory, and there is no further provision that if that mode is not adopted, the 
order itself is void.” 

The learned Chief Justice based his conclusions on the scope and object of the 
provisions and was of opinion that all the provisions there related to the functioning 


1 [1895] 1 Q. B. 724. 
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of the Executive Council of the Governor General, and s, 40 which leid down how 
the business of the Governor-General in Council was to be conducted was merely 
a procedural one. The provisions which the learned Chief Justice had to construe 
were of a transitory nature, consisting of the provisions of the Government of 
India Act, 1915, nam in force with amendments until the establishment of 
the Federation. rovisions, which I have however to consider, are of qui 
a different E e Tas relate to the Administration of the Provincial 5 
with a demarcation of functions of the various members of the Government of 
the Provinte. It may be noted that provincial autonomy was introduced by the 
Government of India Act of 1985 and chap. I of Part IT of the Act aaie. pro- 
visions as to how the provincial autonomy was to function. What was enacted 
was thus not merely procedural but was of substance and the provisions of schedule 
IX to the Government of India Act which are of a transitory nature do not furnish 
any parallel to the same. It is also significant to note in this connection how the 
provisions in schedule IX, s. 40, have come to be divided in s. 59 of the Government 
of India Act. Section 59(1) is separated and enacted as a separate sub-section, 
with the view, as I stated before, of aps ree the position of the Governor as 
tHe exgcutive head of the Government of the Province and is not merely a formal 
or procedural but a substantive measure and spells out an implied provision against 
the executive action being expressed to be taken in any other manner except in 
the name of the Governor. This is an essential point of distinction between the 
porin of schedule IX and the provisions of Part ID, Chapter I, of the 

vernment of India Act, and I am of opinion that the construction of the former 
affords no guide to the construction of the latter. Lokur J. further based his con- 
clusions mainly on the passage which he A edad ae from Stroude’s Judicial Dictionary 
and the absence of a provision that if mode was not adopted the 
order itself was void—a position which seh pares great respect to the learned Judge 
is not warranted b by the passages from Beal on Cardinal Rules of Legal Interpre- 
tation and Maxwell on the Interpretation of Statutes, quoted by me above. 
Both the learned Judges weré moreover consid the orders which were 
by the Central Government under the Defence of India Rules, which specificall 
made licable the General Clauses Act, 1897, to the interpretation thereof. 
Their judgments were therefore mainly influenced by that consideration and the 
definition of “ Central Government” to she found in s. 73(ab) of the General Clauses 
Act whereas I have already held earlier that the General Clauses Act has no 
application at all to the notification in question before me. It would be useful 
in this connection to refer to the observations of the learned Chief Justice where 
he says (p. 872): 

“ By r. 81(2) of the Defence of India Rules 
‘the Central Government, or the Provincial Government, so far as appears to It to be neces- 

sary or expedient for securing the defence of British India or the efficient prosecution of the-war, 
or for maintaining supplies and services essential to the life of the community, may by order 
provide: ’ and then are set out in a number of sub-paragraphs the various matters in respect 
of which an- arder for the purposes aforesaid may be made by the Central Government. 
By r. 8(D, the General Clauses Act, 1897, is made to apply to the interpretation of the 
Defence of India Rules. Turning to the definition section of that Act, s. 8, it will be found 
that in sub-cl. 8(ab) ‘ Central Government ’ in relation to anything done after the commencement 
of Part II of the Government of India Act, 1985, mean ‘ the Federal Government’ which by 
sub-clause 18(a) shall: 

“in relation to anything dons or to be done after the commencement of Part II of 
the Government of India Act; 1985, but before the establishment of the Federation, mean 
as respects matters with respect to which the Governor-General is by and under the pro- 
visions of the sald Act for the time being in force required to act in his discretion, the Governor 
General, and as respects other matters, the Governor General in Cound...” 


“In the events which had happened at the material dates, the Governor-General in Council 
was the Central Government and in my judgment the defect, Hf defect tt be, of describing these 
notifications as being made by the ‘Central Government’ is one of form only and not of substance y 
it is an irregularity and not a nullity, since it is not and could not be suggested that the notifica- 
tions were in fact made by the Governor General in Council.” 
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and the observations of Lokur J.. where he says (p. 888) : : 

“ Sub-rale (#) of r. 81 af the Defence of- Judia Rules empowers the Central Government to 
make such orders, and the orders are expressed to have been made by the Central Government. 
What that means is to be ascertained by reference to the General Clauses Act, 1887. With regard 
to such orders, Central Government is equivalent to Governor-General in Council, and if the 
Orders be expressed to be made by the Central Government, the departure from the strict letter 
of sub-s. (1) of s. 40 cannot be regarded as fatal to the validity of the orders.” 
and (p. 884): s : 

“ The orders really contain two parts; the first part is the preamble, and the second part is 
the Order itself ; the former is procedural and the latter operative. There are numerous authori- 
ties to show that in matters of procedure mandatory words are construed as directory ( Krisina- 
sami Panntkondar v. Muthukrishna Pannikondar.!) In this case both the Orders closely follow 
the wording of sub-r. (2) of r. 81 of the Defence of India Rules, which confers on ‘the Central 
Government’ the power to make these Orders, and thelr validity cannot be assailed on the 
ground that they are not expressed to have been made by the Governor-General in Council.” 
These considerations do not arise on the construction of the notification in 

ion before me. Even though the observations of the learned Chief Justice 
and Lokur J. being the observations of the learned Judges of the Appeal Court 
are of great persuasive efficacy, I do not feel constrained to follow the samé havi 
regard to the points of distinction above mentioned. The provisions which woul 
really have been important from this point of view are those contained in part I, 
chap. II, of the Government of India Act, which enact provisions as regards the: . 
Federal Executive and contain m s. 17 an exact parallel to the provisions contained 
in s. 59, the former relating to the conduct of business of the Federal Government 
and the latter relating to the conduct of business of the Provincial Government. 
If those provisions had been construed by the Ap Court, I should have been 
bound to follow the decision of the Appeal Court howsoever Sata thereto my 
personal opinion might have been. But, as I have pointed out above, the provisions 
contained in schedule IX do not afford any el and I do not feel that there 
is any compelling reason why I should depart from the view which I have already 
taken’ of imperative character of the provisions contained in s. 59(1) of the 
Government of India Act. f 

I have devoted anxious thought to this question, What counsel for the 
pron has been relying on is a pure technicality. I have tried my level 

t to see if by any possible means one could wriggle out of the imperative 
provisions of s. 59(Z) of the Government of India Act. There is not the slightest 
aspersion which can be cast against the honesty, integrity or the status of res- 

ndents Nos. 1, 2 and 8, who have been appointed Commissioners in the matter of 
the election petition. No better choice also could have been made by the Governor 
exercising his individual judgment in the matter of the appoimtment of the 
Commissioners. Even so, I am constrained to observe that provisions of 
s. 59(1) of the Government of India Act are contravened in the notification of the 
appointment of i a er Nos. 1, 2 and 8 as Commissioners, and even though 
I would ordinarily be loath to allow an objection of this highly technical nature, 
I see no way of deciding this point in favour of ndents Nos, 1, 2 and 8 or 
respondent No. 4. The petitioner is, therefore, entitled to an order in his favour 
that the notification for the appointment of respondents Nos. 1, 2 and 8 as Com- 
missioners, Ex. A to the petition, is bad as contravening the imperative provisions 
of s. 59{1) of the Government of India Act and that ndents Nos. 1, 2 and 8 
have no jurisdiction to entertain the election petition of respondent No. 4. 

Under the circumstances I do order that a writ of certiorari do issue against 
respondents Nos. 1, 2 and 8 calling for the records and proceedings relating to the 
petition before them and that the proceedings be quashed. : 

As regards costs, it has to be observed that respondents Nos. 1, 2 and 8 have, 
contrary to all expectations, taken up a contentious attitude in the matter of this 
petition. Really speaking respondents Nos. 1, 2 and 8 were not concerned with 
whether their appointment as Commissioners was a valid appointment or not. 


1 (1900-01) I L. R. M Mad. 864, 369. 
R. 33 ` 
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They ought to have submitted to the orders of the Court and offered to be guided 
by whatever decision the Court would arrive at on the hearing of the petition. 
They, however, for reasons best known to themselves, not only appeared by counsel 
but took up a highly contentious attitude trying to substantiate their appointment 
by arguing the various points which I have dealt with above and by submitting for 
my consideration the various preliminary objections which I have dealt with in my 
ju ent. Ifrespondents Nos. 1, 2 and 8 had taken up a non-contentious attitude 
of the nature I have indicated above, I should certainly not have made any order 
of costs against them. In so far, however, as they were advised to take up a 
contentious attitude in the matter of this petition, I do order that they do pay the 
petitioner’s costs of this petition. Respondent No. 4 is certainly lable to and 
shall pay the petitioner’s costs of this petition. 

Attorneys for petitioner: K. J. Kale & Co. 

Attorneys for respondents : Little & Co., Bhatshankar Kanga & Girdharlal. 


Before Mr. Justice Bhagwati. 
SHAMRAO G. RANE v. SHASHIKANT R. RANE.* 


Minor—Joint Hindu family—Share in family property—Sale of share by karia—Sanction of 

Court—Appoinimeni of karta as guardian of minor's property. 

Where the Court, in the exercise of its inherent or general jurisdiction, sanctions the 
alienation of the interest of a minor coparcener in the joint family property, the petitioner, 
the karta or manager of the joint family, should be appointed a guardian of the undivided 
share of the minor coparcener in the joint family property, before the Court sanctions the 
transaction by way of sale or mortgage of the joint family property as for the benefit of the 
minor coparcener. 

PETITION for sanction of sale of a house. The house belonged to onc Gopinath, 
who died on April 22, 1941, leaving him surviving his two sons, Shamrao and 
Ramrao (petitioners). Shamrao a wife Shalinibai, a son Liladhar (born on 
June 16, 1928), and a daughter Sushila (born on September 28, 1929). Ramrao 
had a wife, Manoramabai, and three sons and three daughters (all of whom were 
under the age of eighteen years). The two brothers, coe were each the 
karta or manager of their respective families. On September 14, 1946, the 
petitioners agreed to sell the house to one Dattatraya inclusive of the shares of the 
minor coparceners, one of the conditions of the agreement being— 

“The vendors who ate the members of a joint and undivided Hindu famfly shall within one 
month of the date of the execution of this agrecment obtain at their own cost an order from the 
High Court of Bombay sanctioning sale of the properties mentioned in the schedule hereto on 
behalf of all the minor coparoeners and daughters of the respective vendors. In the event of the 
Court refusing to make the said order this agreement shall come to an end.” 

On October 22, 1946, the petitioners applied to the High Court, praying that— 

“(a) the petitioners and each of them may be authorised to alienate the shares and interests 
of their respective minor children in the said property....and to exeoute in favour of the said 
Dattatraya the conveyance....and (b) that the sale of the property....may be sanctioned as 
being for the benefit of all the mor respondents above named.” 


Sir Jamshedji Kanga, for the petitioners. 
D. B. Desai, for the respondent. 


Buaewati J. This is a petition filed by the two petitioners, who are the kartas 
and managers of their ective joint families consisting of themselves and their 
minor children, for an order that they may be authorised to alienate the shares 
and interests of their respective minor children, the ndents herein, in an 
immoveable property situate at Dammer Lane, and to be sold by them to 
one Dattatraya Ramchandra Naik and to execute in favour of the purchaser the 
conveyance and all such assurances as they may be necessary, and that the sale 
of the property be sanctioned as being for the benefit of all the minor ndents. 

The question that arises for my consideration on this petition is whether in 
accordance with the practice which has hitherto obtained, I should appoint the 


* Decided, December 18, 1946. O. C. J, Miscellaneous No. 170 of 1946, 
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petitioners the guardians of the property of the minor respondents and sanction 
the sale or merely authorise the petitioners to alienate the shares and interests 
of the minor respondents as asked for by the petitioners without appointing the 
petitioners the guardians of the property of the minor ndents. It has been 
contended on behalf of the tioners that the effect of my appointing them 
guardians of the p of the minor respondents would be to extend the period 
of their minority and that is a consequence which the petitioners do not desire 
should follow upon any order which I would make on this petition. 

In support of their contention the petitioners drew my attention to an order 
which was passed by Mirza J. on December 15, 1926, where he merely authorised 
the second petitioner therein to alienate the share of his minor son in the family 
property therein mentioned and to execute in favour of the purchaser or his nominee 
the conveyance and all such assurances as may be n in respect of the same, 
and also sanctioned the sale, the same being for the benefit of the minor. In the 
said order the learned Judge also directed that the petitioners do set apart various 
sums therein mentioned for the marriage expenses and maintenance until marriage 
of the minor daughters of the petitioners therein. The petitioners also drew 
my attention to a report made by A. H. Kirtikar, the First Assistant Master of 
this Court, on date February 4, 1948, in Misc. No. 15 of 1948, wherein he referred 
to an order made on December 20, 1987, by Kania J. on a petition Misc. No. 188 
of 1987, whereby the petitioner therein was authorised to carry into effect the 

ent of exchange of prop and was also authorised to sell the pro 

ich was the subject-matter of the petition at a certain price. On the Sema 
of the two precedents thus cited before me it was contended by the petitioners 
that the Court has got p power to merely authorise the petitioners © alienate 
the shares and interests of the minors in the sl oid A nce the 
petitioners and to execute in favour of the keh e conveyance and all such 
assurances as may be necessary in that behalf. S. E. Engineer, the present First 
Assistant Master of this Court, who was appointed the guardian ad litem of the 
minor respondents herein, on the other hand, drew my attention to the uniform 
practice which has hitherto obtained of appointing the petitioners guardians of the 
property of the minors before sanctioning the transactions as being for the benefit 
of the minors concerned. 

In view of the rival contentions above mentioned, I considered it necessary 
to have the matter argued out before me and I have had the benefit of the argu- 
ments of Sir Jamshedji Kanga for the petitioners and Mr. D. B. Desai who argued 
the matter on behalf of the respondents. 


The jurisdiction which has been exercised by our Court in the matter of these 


itions is the inherent or general jurisdiction apart from the Guardians and 
ards Act VIII of 1890. This jurisdiction was assumed by the Court long prior 
to 1901 and the first rted case on the point is Jairam 1 In that case 


Farran J. held that the High Court had the power, irrespective of the provisions of 
the Guardians and Wards Act (VIII of 1890), of appointing Tonen of an 
infant’s estate and appointed the father who was the applicant ian of 
his infant sons for the purpose of raising money by the mortgage of his ancestral 
immoveable property on its appearing to the Court that by so appointing him 
ardian, better terms were likely to be procured from ths mortgages ata the : 
infants to that extent consequently benefited. The learned Judge expressed some 
doubt as to the propriety of making the order prayed for and stated that he should 
have liked the point to have comeup for a fuller argument before a proper tribunal. 
He, however, made the order as it was likely to benefit the whole family, and, 
therefore, the minors, by securing better terms than would otherwise have been 
obtained from e purchaser or a mortgagee. This case was followed by Starling J. in 
Re Jagannath Pamja where it was affirmed that the power of the Court of 
Chancery to appoint guardians to infants, whether such infants had property 
or not, is possessed by the High Court. The learned Judge there held (p. 98) :— 
“ There is no doubt that the Court of Chancery has always had the power of appointing 
guardians to infants on a proper case being made out, whether such tnfants have property or not, 


1 (1892) I. L. R. 16 Rom. 634, 2 (1895) L.L. R. 19 Rom, 96, 
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.... though it is ordmarily not necessary for a Court to interfere in cases where there is no pro- 
perty....This power was possessed by the Supreme Court of Bombay under its charter, and was, 
amongst other powers, preserved to the High Court by the Z4 & 25 Vict., o. 104, s. 9; and the 
Guardians and Wards Act VII of 1890 also reserves the same power to the High Court. Conse- 
quently, I consider T have the power of appointing the petitioner guardian of the persons and 
estate of his two minor children, end I do so.” 
The question of the appointment of the karta or manager of the family as the 
A of the property of an infant member of the joint family came up for 
consideration again in the year 1900 when a full bench of our Court decided in 
In re Manilal Hurgovan' that the High Court has, under the general jurisdiction 
and apart from the Guardians and Wards Act VIII of 1890, power to appoint a 
guardian of the property of a minor who is a member of a joint Hindu family and 
where the minor’s property is an undivided share in the family property. The 
full bench there definitely laid down that having regard to the long line of 
decisions of this Court, they thought, they ought not at that to repudiate 
this jurisdiction, and thus imperil the title to property which been dealt 
with in reliance upon these decisions. They, EN held that this Court had 
wer in such cases to appoint a guardian of the property of a minor. They, 
e laid down that such power was to be exercised with the greatest caution. 
They made the appointment in that case because the person applying to'be 
appointed the guardian was also the manager of the family to which the minor 
belonged and that they were not, therefore, introducing into the family any element 
of possible disturbance. The appointment was made ressly on the ground 
that the applicant was the manager of the joint family and they added that they 
could y imagine a case in which it would be right to grant such an appointment. 
unless the applicant were the manager. After laying down this principle they went 
into the question whether they ought to sanction the proposed sale of the property, 
and after referring to the various considerations which converged to the same 
conclusion, they sanctioned the sale of the pro . This decision of the full 
bench was a reaffirmation of the principle which been so far followed by our 
Court that apart from the Guardians and Wards Act VIII of 1890 this Court had 
inherent or general jursidiction to appoint a guardian of the property of a minor 
who was a member of a joint Hindu family and where the minor’s property was an 
undivided share in the family property, a jurisdiction which was the same that the 
Court of Chancery had in England, which was possessed by the Supreme Court 
of Bombay under its Charter and which was preserved to this High Court by 24 
& 25 Vic. c. 104, 8. 9. The same jurisdiction has been conferred on the High 
Court by cl. 17 of the Letters Patent which runs as follows: 

“ And we do further ordain that the said High Court of Judicature at Bombay shall havo 

the like power and authority with respect to the persons and estate of infants, idiota, and lunatios 
within the Bombay Presidency, as that which was vested in the sald High Court immediately 
before the publication of these presents.” 
This jurisdiction was not at all affected by the enactment of the Guardians 
and Wards Act VIII of 1890 which by s. 8 thereof definitely laid down that nothing 
in the Act shall be construed to affect, or in any way derogate from, the jurisdiction 
or authority of any Court of Wards, or to take away any power possessed by any 
High Court established in British India by Letters Patent. 

This jurisdiction was exercised after the full bench decision in In re Manilal 
Hurgovan without any question and has been exercised by the Court up to date. 
Even though Kania J. in his decision in In re Dattatraya Govind Haldankar* on 
a reading of this decision in In re Manilal Hurgovan treated it as an exceptional case, 
refused to allow the Court to take upon itself the burden of sanctioning a transaction 
as for the benefit of the minor merely because the alienee ired an order of the 
Court in that behalf and declined to relieve the karta or the manager from his 
responsibility in the matter of the proposed transaction, the practice of appointing 
the karta or m as the guardian of the undivided share of the minor member 
of a jomt Hindu family and sanctioning the transaction as being for the benefit 


1 (1000) L L. R. 25 Bom. 858, 2 (1982) I. L. R. 56 Bom. 519, 
8. C. 8 Bom. L. R. 41), T.B, B. o 34 Bom. L. R. 1158. 
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of the minor was reaffirmed by our Appeal Court in In re Mahadeo Krishna Rupji,* 
and has been since followed without any hesitation whatever in proper cases. 
Not only has it been followed in the case of minors residing within the limits of its 
ordinary original jurisdiction, that is to say the Town and Island of Bombay, 
but this jurisdiction has been extended also to a minor in a joint Hindu family 
who is a British subject and who resides within the Presidency of Bombay, by a 
decision of a special bench of our Court in In re Ratanji Ramaji.* It is stated 
that this power is derived from the prerogative of the Crown as parens patria 
spo rotect subjects of the Crown who cannot protect themselves. 

this discussion, however, leaves open the question as to whether the Court 
in the exercise of this jurisdiction aoa of necessity appoint the petitioner the 
guardian of the property of the minor or can without making any such appointment 
authorise the petitioner to alienate the share and interest of the minor while 
sanctioning the transaction as being for the benefit of the minor. It is necessary, 
therefore, to consider what is y the basic principle underlying the exercise 
of this jurisdiction. The minors are otherwise ais as infants in English law. 
Infancy is, in lish law, the term applied to the period of life, whether in males 
or females, which precedes the co urieto of the twenty-first year, and persons 
under that age are called infants. Mhe ag6 of twenty-one ears is called full age, 
pilansr one who as araid Taloa ie conetent to-do all that the law fequires 
or enables a person in his or her position to do, except in the cases of persons of 
unsound mind, idiots, and persons under disability on account of conviction for 
crime, and, to a certain extent, married women. But infants have a very limited 
power of legal action, and their interests are carefully protected by the law, since 
* they are regarded as of immature intellect and imperfect discretion. (vide Halsbury’s 
Laws of England, Vol. XVII, p. 582, para. 1251): The incapacity of infants is thus 
described by an old writer: 

“ The law protects their persons, preserves their rights and estates, excuseth their laches, and 
assists them in their pleadings; the Judges are their counsellors, the jury are their servants, 
ky se (The Infant's Lawyer, Lond., 1719). 

The incapacity of infants is thus laid down in Halsbury’s Laws of England, 
Vol. SVE p. 586, paras. 1257 and 1259: 

"An infant, being regarded as of immature intelligence and discretion, is under a general 
incapacity to exercise the rights of citizenship or perform civil duties ; or to hold public or private 
offices or perform the duties Incidental to them. For the same reason he is not, as a rule, per- 
mitted by law to do anything prejudicial to his own interests..... 

The same princtple regulates an infant’s capacity to coquire and dispose of property, and his 
incapacity in reference to legal proocedings instituted on his behalf or against him. 

“Infants have always been treated as specially under the protection of the King, who, as 

parens patries had the charge of persons not capable of looking after themselves. This furisdic- 
ths Gitex lauta wow tictcrty delapated W ahd errekak Ey fhe Loca Chaneliin: through him 
it passed to the Court of Chancery, and is now vested in the Chancery Division of the High Court 
of Justice. It is independent of the question whether the infant has any property or not.” 
payee apa a eiie the reason why the law considers it n that a 
guardian of the person and property of the infarié:-ahould be anno . It is, 
therefore, laid down : 

“ Tho disabilities of an infant and his legal incapacity to manage his own affairs render it 
necessary that for the protection of his interests and the management of his property he should 
have a guerdian of his person and property, to whom he stands in the relation of ward.” (Hals- 
bury’s Laws of England, Vol. XVII, p. 689, para. 1428). 

To the same effect is a passage from Daniel’s Chancery Practice, 8th Edn., 
Vol I, p. 974: 

“ The power of appointing guardians, and making orders for maintenance, constituted a 
part of the general and important furisdiction which the Court of Chancery exercised for the 
protection of the property of infants, and the safe custody of thelr persons, during their minorities, 
this jurisdiction has been assigned to the Chancery Division, and may be exercised in a summary 
way by summons, without requiring a sutt to be instituted.” . 

This jurisdiction of the Chancery Court is exercised by the High Court in its 


1 (1086) 88 Bom. L, R. 1286. 2 (1061) 48 Bom. L.R. 926, s.2, 
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inherent or general jurisdiction. Trevelyan on Minors (6th Edn.) also has similar 
observations to make with regard to the minors who are, as | have already stated 
above, the same as infants in England : 

“ A minor is a person who has not attained the age of majority according to the personal law 
to which he is subject. This age is arbitrarily fixed by the law of each country, and is chosen with 
reference to the time of life at which persons are ordinarily capable of the management of their 
own affairs.” (Chapter I, p. 1). 

. »“* The incapacity of minors necessarily requires that the law should provide for the care of 
their persons and property by adult persons willing and able to look after the interests of minors 
committed to their charge. The persons having the care of the persons and the custody of the 
estates of minors are termed their guardians.” (Chapter VILL, p. 48). . 

A minor being thus unable to deal with his interest in property, an alienation o 
his interest therein can only be effected by a person who is appointed a guardian 
of his interest in the property. In cases which are governed by the Guardians 
and Wards Act the Court has got the power under s., 7 of the Act, if satisfied that 
it is for the welfare of the minor that the order should be made, to make an order 
appointing a guardian of his person or property, or both, or declaring a person . 
to be such guardian. In cases which are outside the purview of this Act and where 
the Court has, as in this case, inherent or general jurisdiction to appoint a guardian 
of the pro ofa minor oho ie atember of @ tort Hindi tainly and where his 
property is an undivided share in the family property, the sole purpose of the 

appointment of the guardian is to do away with this disability or incapacity of 
` the minor to deal with his interest in the property and to appoint a person who 
would act in the matter of the transaction in a manner in which the minor himself 
would have acted but for his disability. To quote the words of Beaumont C. J. 
in In re Ratanji Ramaj# (p. 984) : . . 

“ It seems to me that an application of this sort is analogous to applications, which are very 
common in England, where a trustee, having power to sell property in which an infant is interested, 
comes to the Court to know whether he ought to exercise his power in a particular manner. The 
object of the application may be to save the trustee from possible actions for breach of trust in 
the fature, or it may be to confirm the title of the purchaser. In cases of that nature it is the 
practice of the Judges of the Chancery Division by whom such applications are heard to consider 
very oarefully whether the proposed sale, or whatever the transaction may be, is for the benefit 
of the minor, and, if so, to sanction the same. The result of sanctioning the transaction on 
behalf of a minor is to remove the disability of minority, and to place the parties in the same 
position as they would have been in if the minor was of age and approved the transaction. It 
seama to me that an analogous position arises when the manager of a joint Hindu family comes 
to the Court and asks it to sanction a sale as being for the benefit of a minor. The manager is 
not, of course, a trustee; but he has power to sell property, in which the minor is interested, 
for legal necessity or the benefit of the estate, without the consent of coparceners. Very fre. 
quently a purchaser insists on having the sanction of adult coparceners, so as to preatude them from 
challenging the sale in the future. A minor coparcener cannot consent because of his minority, 
and thse object (as in the English cases) of coming to the Court and asking for its sanction on 
behalf of a minor is to remove the disability of minority and to protect the purohaser fram attack 
by the minor after attaining majority.” 7 = 
The ar ial sg awe ge made under the inherent or general jurisdiction 
of the is to remove the disability of minority, to sanction the transaction 
as being for the benefit of the minor and to provide a mode in which the consent 
of som y is provided on behalf of the minor in a manner binding on the minor, 
to the entering into of the transaction which not only transfers or alienates the 
interest of the adult coparceners in the property but the interest of the minor 
also therein. The minor is thus in effect a party to the transaction of alienation. 
He being a minor cannot enter into the transaction and therefore a person is 
appointed by the Court to represent the minor and effect the transaction of the 

ienation of the minor’s interest in the property just in the same way as the minor 

himself would have done if he had not been suffering from that disability. The 

only way in which this disability can be removed and the ey which the 
y 


Pj 


minor is suffering from by reason of his minority be cured is appointing a 
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guardian of his property who then would be authorised to enter into the transaction 
on his behaf. The only way in which law cures this incapacity of minority is 
by the appointment of a guardian of his property. A guardian of the property | 
duly appointed by the Court whether under the Guardians and Wards Act or 
ander its general and inherent jurisdiction stands in a fiduciary capacity towards 
the minor, A aera is a right, a duty and a trust. A ian would be 
liable to render accounts of the sale proceeds of the Popoy e would be liable 
to render an account of his dealings with the property as su i He would 
also be liable to the Court in the matter of the carrying out of all the directions 
which the Court has given to him in tof the transaction which the Court sanc- 
tions as for the benefit of the minor. ] these results would not be brought about 
merely by investing a person with authority to alienate the interest of the minor 
in the property and to execute a conveyance, etc., on his behalf, but would only 
be brought about by the appointment of a person as the guardian of the property 
of the minor. These were the difficulties which were envisaged by the Judges 
of the Allahabad High Court in the case reported in In the matter of Govind 
Prasad,! where even though they held that the Court could exercise such jurisdic- 
tion with reference to the persons and estates of the infants, they hesitated to 
exercise the same in the case of a joint Hindu family. They pointed out (p. 712): 

“ Another difficulty that must arise is in the proposed securing of the minors’ interest in half 
the proceeds. Where is the money to be deposited, who is to be responsible for it, what rate of 
interest is to be paid on it, when is it to become available to the minors, and a number of other 
similar questions must follow where it is suggested that a wholly new practice is to be sanctioned.” 
ve doubt we here are not trammelled by any such considerations. The practice 
` of appointing guardians of the property of minors in such cases is well recognised 
and followed. The procedure D this behalf is clearly laid down, and these 
difficulties do not arise in our Court. These considerations are, however, of 
importance and material for the purpose of determining-whether the Court should 
merely authorise a person to alienate the minor’s interest in the property and to 
execute the conveyance, etc. in respect of the same or should uy e person the 
guardian of the property of the minor and make him responsible to the minor as 
well as to the Court in the matter of the transaction. All these considerations 
lead to one conclusion and one conclusion only, viz. that the Court should appoint 
the petitioner the guardian of the property of the minor and not merely authorise: 
him to alienate the minor’s interest in the Property. 

In coming to the above conclusion I have not been unmindful of certain pro- 
visions which are contained in the Rules of the Bengal High Court and our h 
Court which in certain cases authorise the conveyance on behalf of a minor to 
executed by the Registrar or the Commissioner. . Rule 441 of the Original Side of 
the Bengal High Court as quated in Trevelyan on Minors (6th edn.) p. 251, note 
(4), runs as under : E 

“ If any person certified by the Registrar to be a necessary party to a conveyance be s minor 
....an order may be obtained, directing the Registrar to execute the conveyance for him in 
his name....The application shall be on summons, and shall be supported by an affidavit or 
affirmation of the facts, and it shall be shown that the person required to execute the conveyance 
was certified by the Registrar to be a necessary party, and that the conveyance has been approv- 
ed of by such party or by the Registrar.” 

To a similar effect is Rule 504 of our High Court Rules : 

“Tf a person certified by the Commissioner to be a necessary party to a conveyance be a 
minor or otherwise under disability, or being sui juris shall neglect or refuse to execute the 
conveyance, an order may be obtained in the case of 2 person under disability appointing the 
Commissioner to convey the property, the subject of such conveyance, execute the conveyance 
for him and in his name,..The apploation shall be on summons, and shall be supported by 
an affidavit or affirmation of the facts, and tt shall be shown that the person required to execute 
the conveyance was certified by the Commissioner to be a necessary party, and that the 
conveyance has been approved of by such party or by the Commissioner.” 

These are casea, however, where the sale is ordered by the Court and where the 
Court may itself execute or may direct one of its officers or a receiver appointed ` 
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by the Court to execute a transfer in the name of the minor. It has, however, 
been laid down that even in such cases the Court cannot enter into any covenant 
for title, for quiet Sevan or otherwise on behalf of the minor. is goes to 
show that the act which is to be done by the Registrar or the Commissioner, as 
the case may be, is merely the act of appending the signature of the minor or 
person under disability to the document of conveyance. , It does not amount to 
the removal of the disability of minority or to the making of the minor or the 
person under disability a party to the transaction as if he was not suffering from 
any such disability. A conveyance as is well-known contains various covenants 
including the covenant for title, for quiet enjoyment, etc., and these certainly 
would not be given by the Registrar or the Commissioner as the case may be on 
his behalf even though the Registrar or the Commissioner executed the document 
on behalf of and in the name of the minor. This result would, however, be achieved 
by appointing a n the guardian of the pro of the minor. A i 

of the property of the minor duly appointed 2 the Court and authorised to enter 
into- the transaction as being for the benefit of the minor would bind the minor 
effectively in all respects qua the alienee and would be able to enter into all these 
covenants including the covenant for title, for quiet enjoyment, etc. These 
provisions therefore instead of supporting the contentions of the petitioners go 
to show that in all these cases where even apart from the provisions of the Guardians 
and Wards Act the Court exercising its inherent or general jurisdiction sanctions 
an alienation as being for the benefit of the minor it should appoint the petitioner 
the guardian of the property of the minor, making him accountable both to the 
minor and to the Court in his dealing with the property. 

As regards the precedents which have been cited before me, I do not know 
under what circumstances Mirza J. came to pass the order dated December 15, 
1926. It does not appear if this particular point of view which has been urged 
before me was bronght to the notice of the learned Judge, and in the absence of 
any materials of this nature before me, I do not think I am bound to treat this order 
as a precedent for me to follow. As regards the order alleged to have been 
p by Kania J. on December 20, 1987, in Misc. 188 of 1987, the order itself 
1s unfortunately not before me. The only evidence of its contents is what is 
stated in parareph 4 of the report of A. H. Kirtikar, the First Assistant Master 
‘of this Court dated February 4, 1948. All other orders which have been recited 
in that report appointed the petitioner the guardian of the interest of the minor 
respondent in the properties of the joint family. As to how the order paased by 
Kania J. on December 20, 1987, merely authorised the petitioner to sell the parti- 
cular property, if it did so, without appointing the petitioner the guardian of the 
interest of the minor respondent therein is not easy to see. In the absence of 
the order itself before me and the circumstances under which Kania J. came to 

that order if he ever did so, I am not inclined to treat merely a statement of 
the contents of that order as contained in that report as any precedent for me 
which I should be invited to follow or which I would consider myself bound to 
follow. Even though the above two orders of Mirza J. and Kania J, be treated as 
precedents, I would, with great r to the learned Judges, decline to follow the 
same, having particular to the fact that right from the very commencement 
of the exercise of this inherent or general jurisdiction by our Court the orders 
which have been asked for and have been made by the Court in these matters 
have been for the appointments of the petitioners, who were invariably the kartas 
or managers of the joint Hindu family, the guardians of the property of the minor 
coparceners of the joint family and not merely to authorise them to alienate the 
interests of the minor coparceners in the joint family properties. 

I have, therefore, come to the conclusion that in those cases where the Court 
in the exercise of its inherent or general jurisdiction sanctions the alienation of the 
interest of a minor coparcener in the joint family property, the petitioner, the karta 
or manager of the joint family, should be appomted a guardian of the undivided 
share of the minor coparcener in the joint family property before the Court sanctions 
the transaction by way of sale or mortgage of the joint family property as for the 
benefit of the minor coparcener. . 
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PER curiam. I accordingly order that the petitioners be a) cise puerto 
of the undivided shares and interests of their respective minor chi ; me 
respondents herein, in the prop situate at Dammer Lane, now known as is- 
chandre Goregaonkar Road Gamdevi, mentioned in Schedule “A” to the petition 
and agreed’to be sold to Dattatraya Ramchandra Naik, and sanction the sale of 
the property as being for the benefit of the minor respondents. 

e costs of the petitioners fixed at Rs. 650 and those of the respondents fixed 
at Rs. 200 to come out of the sale proceeds. 


Attorneys for petitioners: Sukhiankar & Gupte. 
Attorneys for respondents: D. G. Desai & Co. 


Before Mr. Justices Chagla. 
MAHOMED JUSAB ABDULLA v. FATMABAT JUSAB ABDULLA.* 
Mahomedan law—Joint property—Right of swroivorskip—Preswmption. 
Under Mahomedan law it is permissible to persons to hold property as joint tenants with 
the benefit of survivorship. Such an interest in property is not opposed to or repugnant to 


Rujabat v. Ismail Ahmed,’ Ebrahim v. Bat Asi,* and Musa v. Badeeahed,* relied on. 
Kasam v. Gokarnaya,* commented on. 

In India, the Courts must strongly lean against holding any particular bequest or grant 
asa joint bequest or a joint grant. The presumption must always be in favour of tenancy 
in common rather than a joint tenancy. But there is nothing to prevent the Court coming 
to a contrary conclusion if that presumption -is displaced by clear and cogent language 
to the contrary. s 3 

Surr for declaration. One Jusab Abdulla, a Sunni Mahomedan of Bombay, 
died on October 7, 1919, leaving him surviving his widow Fatmabai (defendant), 
r daughter Khatoobai, and a son Mahomed (plaintiff) by his predeceased wife 

ys i. 

On August 6, 1925, the defendant and her daughter Khatoobai purchased a 
house in Bombay as the joint property of them both, each contributing to the 
purchase money. On September 8, 1944, Khatoobai died. On her death, the 
plaintiff claimed that he was entitled to a two-thirds share in Khatoobai’s property 
and the remainder one-third went to the defendant. The defendant contended 
that the property purchased by her and Khatoobai being of their joint ownership 
Khatoobai’s share survived to her. On November 9, 1944, the plaintiff sued to 
establish his right. 

B. D. Boovariwala, with P. P. Khambatia, for the plaintiff. 

H. M. Seervat, with Murzban Mistree, for the defendant. 


Cuaca J. This case raises a very short but very interesting and important 
point of Mahomedan law. The facts really are not in dispute. One Jusab 
Abdulla died on October 7, 1919, leaving him surviving his widow Fatmabai who 
is the defendant in this case, a daughter Khatoobai and the plaintiff who was a 
son by his predeceased wife. 

On August 6, 1925, Fatmabai, the defendant, and Khatoobai purchased an 
immoveable pro . Itis PAEA B that Khatoobai contributed Rs. 10,000 
and the defendant Ks. 7,500 to the purchase of this pro . The mother 
and sein aed obtained a conveyance in their favour which is a conveyance in 
English form drafted by a solicitor of this Court, and the particular provision in 
this conveyance to which attention might be drawn is the habendum clause which 
lays down the interest in the property which the mother and the daughter were 
to enjoy and this is how the habendum clause runs: 

“ To have and to hold the hereditaments and premises hereby granted or expressed so to be 
unto and to the use of the purchasers for ever as joint tenants and not as tenants in common.” 


* Decided, January 9, 1947, O. C. J. Suit 2 (10988) 85 Bom. L. R. 1148. 
No. 1429 of 1944. 8 89 Bom. L. R. 1108. x 
1 (1870) 7 B. H. C. R. 97. 4 (1908) 5 Bom. L. R. 701. 
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Khatoobai died on September 8, 1044. She left as her heirs, according to the 
Sunni Mahomedan law, by which she was governed, her consanguine brother, 
the plaintiff, and her mother, the defendant; and the plaintiff’s contention is 
that as her heir he is entitled to his share in Khatoobai’s interest in this immoveable 
property which she and her mother purchased in 1925. The answer given by the 

efendant is that the property was held by Khatoobai and Fatmabai as joint 
tenants; and on the death of Khatoobai, Khatoobai’s interest in the property 
came to an end and Fatmabai became the absolute owner of the property and the 
plaintiff has no interest whatever in the property. 

Mr. Boovariwala on behalf of the plaintiff has contended that joint tenancy is 
an estate unknown to Mahomedan law and in this particular case the nature of 


l presently 
point out, in my opinion Mr. Boovariwala is not right when he contends that the 
real nature of the transaction is a-gift. But even assuming it was a gift, would 
it be true to say that in Mahomedan law a gift cannot be made to joint tenants ? 
So authoritative a text-book on Mahomedan law as Hamilton’s Hedaya expressly 
refers to a gift to joint tenants and expresses the opinion that a joint tenancy can 
be created validly under Mahomedan law—see Hamilton’s Hedaya, Vol. III, 298. 
The way the matter is argued by Hedaya is very interesting. The illustration 
taken is that of a gift of a house to two men. Now: according to Haneefa, the 

ift is invalid because, eta AEREN the gift is of half the house to each of the 

onees and there is a-danger of a mixture of property taking place. But in the 
opinion of two of his disciples—and that is the opinion to be preferred—the gift 
is valid because the gift is of the whole of the house to each of the donees. In 
other words, each of the donees has an interest in the whole of the house and 
not in any specific share in that house. I may point out that those are exactly 
the incidents of joint tenancy even under English law. As has been pointed out, 
there are four unities among joint tenants: of title, interest, possession and time. 
The right that each joint tenant has is to claim partition against his other joint 
tenant, and on such a partition the joint tenancy becomes severed. But if the 
joint tenant dies without claiming partition, his interest does not survive to the 
other joint tenant but his interest becomes extinguished. 

Apart from Hedaya, the authorities of our Court are also clear that a gift to 
joint tenants has been recognized as good and valid under Mahomedan law. As 
far back as 1870, in Rujabas v. Ismail Ahmed, Sir Charles Sargent, relying on this 
identical passage in the Hedaya to which I have referred, held that a deed of 
gift in English form of a house to three persons is good under the Mahomedan law 
as it showed a clear intention on the of the donor to give the property in the 
whole house to each of the donees. . Justice Tyabji, who is a distinguished 
scholar of Mahomedan law, in Ebrahim v. Bai Asi? has taken the same view, 
that a gift to two or more persons whether as joint tenants or as tenants-in- 
common, if completed by ion, is a valid gift; and our Court of Appeal 
in Musa v. Badesaheb* took the same view; and as pointed out by Sir John Beau- 
mont, Chief Justice, a gift to joint tenants really gets over the difficulty created 
by the principle of musha’a because the gift being not of a share in the article but 
the gift of the whole article to each of the donees, the principle of musha’a does 
not come into operation. f 

Mr. Boovariwala has strongly relied on the decision in Kasam v. Gokarnaya.* 
With great respect to that very distinguished Chief Justice, Sir Lawrence Jenkins, 
the facts are not clearly stated in the judgment and the reasoning also does not 
appear. What the Court was there doing was to construe a certain bequest of a 
land to three persons. The Subordinate Judge took the view that the bequest 
was of one-third land to each of the legatees. The Assistant Judge took the view 


- l1 (1870) 7 B. H. C. R. 97. 8 (1 89 Bom. L. R. 1108. 
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that it was a joint gift; and Sir Lawrence Jenkins agreed with the view of the 
Subordinate Judge. But I do not find from the judgment or the report as to 
what exactly were the terms of the bequest. ‘J 
Now I may point out that there is no doubt that in India the Courts must 
strongly lean against holding any particular bequest. or arent as a joint bequest or 
a joint grant. The presumption in India must always be in favour of a tenancy 
in common rather dan a joint tenancy. But there is nothing to prevent the 
Court coming to a contrary conclusion if that presumption is laced by clear 
and cogent language to the contrary. In this particular case there can be no 
doubt that the parties intended to hold this property as joint tenants and not as 
tenants-in-common. As I have already said, it is a conveyance in the lish 
form drafted by a solicitor of this Court and the language leaves no doubt what- 
ever as to what interest the badge intended to create in the pro . Not only 
the habendum clause sa t the property was to be conveyed to the pur- 
chasers as joint tenants but in order to leave no ambiguity goes on to say “not as 
tenants in common.” f i 
In my opinion this is not a case of a gift at all. It is a case of a contract or 
agrant. The mother and daughter in this case contributed certain sums of money 
in order to purchase a property, and they stipulated with the vendor or the grantor 
that he should convey the property to fier as joint tenants and the grant in fact 
is in their favour as joint tenants. What I have therefore to construe is the 
grant, and on the construction of the grant I have no doubt that the interest 
created in favour of the grantees is that of joint tenants. The question, therefore, 
is: Is there anything in Mahomedan law which is repugnant to the creation of 
a grant of joint tenancy if the parties so desire it? . Boovariwala contends 
that although the Courts in India might have held that joint tenancy can be created, 
there is se ETa which lays down that the incident of the benefit of survivorshi 
which attaches to the principle of joint tenancy has been held to be good an 
valid under Mahomedan law. Now I-cannot frankly understand a joint tenancy 
which does not carry with it the and inevitable consequence of the 
‘benefit of survivorship. The very basis of a joint tenancy, as I have already 
poina out, is that no joint tenant has any epai interest in the property .þut 
an interest in the whole of the property which, if not specified by a partition, 
becomes inguished on the death of the joint tenant. It is not enough for 
Mr. Boovariwala to say that the benefit of survivorship is unknown to Mahomedan 
law. He must go further and satisfy me that it is repugnant to any principle of 
Mahomedan law. I fail to see why it is opposed to any principle of Mahomedan 
law or why it is repugnant to the conception of Mahomedan law for parties to 
agree that they wo Be ee ee a y a 
manner as joint tenants with the benefits of survivorship rather than as tenants- 
in-common with the share of each devolving upon his own heirs. I agree, as I 
have already said so, that the Court would lean against any such presumption 
as far as possible. But if the evidence is clear and emphatic, there is no principle 
of Mahomedan law which should disentitle the Court to come to that conclusion 
and hold that an estate of joint tenancy has been created. Mr. Boovariwala 
says that I have not before me sufficient evidence to displace the ordinary pre- 
sumption in favour of tenancy-in-common. I do not agree with that contention. 
AE hago kad, his (se cane abie 1 hive to ‘consti A pane I have got to 
determine what is the interest which the mother and daughter took under the 
terms of the grant. They were the purchasers; they were contributing the 
purchase money; and it was at their request that the vendor conveyed to them 
the property in the manner in which he has done. What stronger evidence is 
than the fact that the two purchasers required the vendor to convey the 
property to them as joint tenants and not as tenants-in-common? I do not see 
why any further evidence is necessary as to any contract between the purchasers 
themselves. The terms of the grant themselves make it perfectly plain that 
the intention of the purchasérs-was to hold the property as joint tenants and not 
as tenants-in-common. : 
I am, therefore, of the opinion that it is permissible to persons governed by 
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Mahomedan law to hold a pro as joint tenants with the benefit of survivorship 
and that such an interest in property is not opposed to or repugnant to Maho- 
medan law. In this case, in my opinion, the interest of Khatoobai in this property 
was extinguished on her death in 1944 and there is no interest of hers outstanding 
in this property to which the plaintiff as her heir can lay a claim. 

The plaintiff’s suit must, therefore, fail and must be dismissed. 

Mr. Boovariwala on the question of costs that the point I have just decided 
is a novel point on which there is no decision by any High Court in India and that 
by bringing the suit to this Court he has given me an opportunity of deciding this 
point for the first time, and on that ground he says that he should not be mulcted 
in costs. As the plaintiff is admi the heir of Khatoobai and as the matter 
was not free from difficulty or doubt, Ť think the fairest order to make is that each 
party shall bear its own costs. 


Attorneys for plaintiff: Patell & Exekiel, 
Attorney for defendant: Vachha & Co. 


PRIVY COUNCIL. 


Present: 
Lord Wright, Lord Simonds, Lord Utheoatt and Sir John Beaumont. 
PULUKURI KOTTAYA v. KING-EMPEROR.* 

Criminal Procedure Code (Act V of 1808), Secs. 162, 587—Indian Evidence Act (I of 1872), Seó. 27 
—Preliminary police investigation—Statemenis made by prosecution witnesses at-—Applica- 
tion by accused for copies of such statements—Supply of copies of statements at trial after exami- 
nation of prosecution witnessea—Whether failure to supply copy of statcmenis to defence in 
Hime involves breach of s. 162—VaHdity of trial—‘Fact discovered” within s. T2, Indian 
Evidence Act., whether equivalent to object produced—Construction. 

The right given to an accused person by s. 162 of the Criminal Procedure Code, 1898, 
of demanding coples of statements made by prosecution witnesses during the course of the 
preliminary police investigation, isa very valuable one and often provides important material 
_ for croes-examination of the prosecution witnesses. However slender the material for cross- 
examination may seem to be, it is difficult to gauge its possible effect. Minor inconsistencies 
in his several statements may not embarrass a truthful witness, but may cause an untruth- 
ful witness to prevaricate, and may lead to the ultimate break-down of the whole of his 
evidence. Where the statements are never made available to the accused, an inference, 
which is almost irresistible, arises of prejudice to the accused. 

When a trial is conducted in a manner different from that prescribed by the Criminal 
Procedure Code, the trial is bad, and no question of curing an irregularity arises ; but if 
the trial is conducted substantially in the manner prescribed by the Code, but some irre- 
gulartty occurs in the course of such conduct, the irregularity can be cured under s. 587 
of the Code, and none the less so because the irregularity involves a breach of one or more 
of the provisions of the Code. 

A police sub-inspeoctor while holding an inquest on the body of a murdered man examined 
five prosecution witnesses and wrote down their statements in his note-book. After the 
conclusion of the inquest the Circle Inspector took over the investigation from the police 
sub-inspector and on the same day he examined these witnesses and recorded their statements 
in his case diary. Prior to the commencement of the preliminary inquiry before the 
Magistrate, on an application by the accused under s. 162 of the Criminal Procedure Code, 
the accused were supplied with copies of statements made by witnesses before the Circle 
Inspector of Police and they were informed that statements made to the sub-inspector were 
not available. During the sessions trial after the principal prosecution witnesses were 
discharged, the police sub-inspector gave evidence, and he then produced in the wittness-box 
his note-book containing the statements of the five witnesses he had examined at the inquest 
and a copy of such statements was then supplied to the accused. On the question whether 
the failure of the prosecution to supply to the defence at the proper time with copies of state- 
ments made by the prosecution witnesses during the course of the preliminary palice investi- 
gation involved a breach of the express provisions of s. 168 of the Criminal Procedure Code, 
which rendered the trial invalid :— 


* Decided, December 19, 1946. Appeal from Madras, 
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Held, that, in the circumstances of the case, no prejudice-was occasioned to the accused 
by the failure to produce in proper time the note-book of the police sub-inspector, and, 
that, therefore, under s. 587 of the Criminal Procedure Code the trial was valid notwithstand- 
ing the breach af s. 162 of the Code. 

Abdul Rakman v. The King-Emperor!, followed. 
Bakram Tikaram v. Emperor? and Emperor v. Bansidhar*, distinguished. 

Tirkha v. Nanak, In re Madura Muthu Vannian’ and N. A. Subramanta Iyer v. King- 
Emperor referred to. 

Section 27 of the Indian Evidence Act, 1872, which ts not artistically worded, provides 
an exception to the prohibition imposed by the preceding section, and enables certain state- 
ments made by a person in police custody to be proved. The condition necessary to bring 
the section into operation is that the discovery of a fact in consequence of information re- 
ceived from a person accused of any offence in the custody of a police officer must be 
deposed to, and so much of the information as relates to the fact thereby discovered may be 
proved. The section seems to be based on the view that if a fact is actually discovered in 
consequence of information given, some guarantee is afforded thereby that the information 
wag true, and accordingly can be safely allowed to be given in evidence; but clearly 
the extent of the information admissible must depend on the exact nature of the fact dis- 
covered to which such information is required to relate. Normally the section is brought 
into operation when a person in police custody produces from some place of concealment 
some object, such as a dead body, a weapon or ornaments, sald to be connected with the 
crime of which the informant is accused. The proviso to s. 26, added by s. 27, should not be 
held to nullify the substance of the section. 

It ts fallacious to treat the ‘‘fact discovered” within s. 27 af the Indian Evidence Act, 1872, 
as equivalent to the object produced: the fact discovered embraces the place from which 
the object is produced and the knowledge of the accused as to this, and the information 
given must relate distinctly to this fact. Information as to the past user, or the past history, . 
of the object produced is not related to its discovery in the setting In which it is discovered. 
Information supplied by a person in custody thet ‘I will produce a knife concealed in the 
roof of my house” does not lead to the discovery of a knife. It leads to the discovery of 
the fact that a knife is concealed in the house of the informant to his knowledge; and if 
the knife is proved to have been used in the commission of the offence, the fact discovered 
is very relevant. But if to the statement the words be added “with which I stabbed A”, 
these words are inadmissible since they do not relate to the discovery of the knife in the 
house of the tnformant. 

Sukhan v. The Crown" and Ganu Chandra v. Emperor’, approved. 
Athappa Goundar’, In re, overruled. 

The difficulty, however great, of proving that a fact discovered on information supplied 
by the accused is a relevant fact can afford no justification for reading into s. 27 something 
which fs not there, and admitting in evidence a confesafon barred by s. 26. Except in cases 
in which the possession or concealment of an object constitutes the gist of the offence 
charged, it can seldon happen that information relating to the discovery ofa fact forms 
the foundation of the prosecution case. It is only one link in the chain of proof, and the 
other links must be forged in manner allowed by law. 

Tue facts are stated in the judgment. 

D. N. Pritt K.C. and R. K. Handoo, for the a apprann As to s. 162 of the 
Criminal Procedure Code we say that the failure of the prosecution to furnish the 
defence at the proper time with co KT of the first statements made by important 
prosecution witnesses, as provided for by s. 162, has vitiated the R a 
to all the appellants. 

The following authorities werereferred to ons. 162: Baliram Tikaram v. Emperor’, 
Emperor v. BansidharU, Mahadeo v. King.1* As to s. 27 of the Indian Evidence 
Act the authorities are three in number. Refers to Sukhan v. The Crown," and 


1 (1926) I. L. R. 5 Ran. 88, P. o. 8 (1981) L L. R. 56 Bom. 173, 

2 A. L R. Nag. 1. 8. 0. 84 Bom. L. R. 308. 

8 (19380) T. L. R. 58 458. 9 [1987] Mad. 695, r. B. 

4 (1 L L. R. 40 ADL 475. 10 945) A. LRN 1 

5 (1 L L. R. 45 Mad. 820, 11 (1939) LL. R. 58 458.- 

6 (1901) L. R. 28 L A. 257, 12 EER 0 pre P.C 
S. C., 8 Bom. L.R í ` 18 (1929) L L. R. 10 Lah. 288, T. B. 
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- Ganu Chandra v. Emperor!. These two authorities support the view I take of the 
construction of 8.27. AthappaGoundan, Inre,’ is against me. Assuming that my 
- submissions as to s. 162 are correct, I say it has vitiated the proceedings as to 
all the appellants. i 
As to s8. 27 I submit that the confessions admitted as a whole formed aink an 
important piece of evidence that it is not right or safe to assume that the decision 
would be as same without them. The persons affected by the misuse of s. 27 
are appellants Nos. 1, 8, 6, 8; it also affects the other appellants but indirectly. 

Aa to a. 167 of the Indian Evidence Act which gays “the improper admission or 
rejection of evidence shall not be ground of itself for a new or reversal of any 
decision,” I submit that the words ‘“‘of itself” show that if in fact the admission 
of wrongful evidence shows that the result would have been different, then you are 
entitled to a new trial or variation of the sentence. Refers to Abdul Rahim v. 
King-Emperor* on s. 167 of the Indian Evidence Act. 

Refers to s. 587 of the Criminal Procedure Code. I submit that s. 162 deals 
with something far more serious than errors, omissions and irregularities mentioned 
in s. 587, and the illegaility here under s. 162 carmot be cured by s. 587. 


J. Megan for the respondent. As to s. 162 of the Code, if the Board is of the 
inion that there was no failure of justice caused by breach of this section, then 
this und of appeal must fail, whether the late production of the statements 
was due to a bona fide mistake or not. The proper inference is that there was 
no somai fides, in any case there has been no prejudice whatsoever to the appellants 
by the late production, and I submit that the irregulari amon under s. 162 would 
be cured by s. 587. The Nagpur case is to be distinguished in that the notes 
were destroyed before they were seen by the defence, no one could say whether 
the notes would have helped the accused, therefore the Court was bound to presume 
rejudice to the accused, therefore the illegality was not cured under s. 587. 
E Bansidhar’s case can also be distinguished in that there was a refusal by the ' Court 
` to supply copies of the statements to the accused, therefore prejudice to the 
Š A Du Be resumed. I rely on Ea aen T The King-Emperor,* 
where it was held by the Board that failure to com j5 with the provisions of s. 860 
of the Code could He cured by ss. 585 and 587 o ne Code, because no prejudice 
was shown. I submit that there is no relevant distinction between the protection 
given by s. 860 and the protection given by s. 162. 
As to s. 27 of the Indian Evidence Act, I submit that the true construction of. 
A 27 its the proof of that part of the statement of an acctised person in police 
which has resulted in the discovery of a relevant fact, and of any other 
part of the statement which ‘connects or tends to connect the fact discovered 
with the offence charged. “Fact” means the material object discovered and 
nothing else, “relates” means has reference to, and “distinctly” > means plainly or 
clearly. I submit therefore on this interpretation of the section that the state- 
ments made by appellants Nos. 8 and 6 were properly admitted and considered: 
in evidence, not merely in so far as they stated that certain weapons had been 
hidden, but also in so far as they described the use of those weapons in connection 
with the commission of the offences with which the appellants were charged. 


ee eee As tos. 162 the case in 5 Rangoon only deals with s. 860 which 

different from s. 162, and here it cannot be cured by s. 587; here there is 

som more than error, omission or irregularity. Refers to Pakala Narayana 

Swami v. The King-Emperor* and Tirkha v. Nanak.’ As to construction of 

s. 27 my friend’s view is wrong. As to the cases Ob Ee PO AE ie of Shadi 
Lal C. J. and Beaumont C. J. should be followed. 


Sm Jonn BEaumont. This is an appeal by leave apes the judgment 
and order of the High Court of Judicature at , da October 22, 1945, 


1 (1981) L L. R. 56 Bom. 173, 4 (1920) T D R. 5 Ran. 53, 
8. c. 84 Bom. L. R. 308: 29 Bom. L. R. 818, P. © 


5 (1980) L. 7 R. 68 L A- 66. 
ae MAL 7a LA We 1 Bom. L. R. 438. 
s. Ç- 48 Bom. L. R- 473. 6 MLL Hao All ar, 


` 
+ 


1946. ] KOTTAYA V. EMPEROR (P.C.)}—Sir John- Beaumont. 511 


dismissing an appeal against the judgment and order of the Court of Session, 
Guntur Division, dated August 2, 1945, whereby the appellants, who were accused 
Nos. 1 to 9, and nine others, were found guilty on charges of rioting and murder. 
ee 1, 2, 8, 4, 7 and 8 were sentenced to death, and appellants Nos, 8 
9 were sentenced to transportation for life. There were other lesser concurrent 

sentences which need not be noticed. At the conclusjon of the arguments their 
Lordships announced the advice which th T would humbly tender to His Majesty, 
and they now give their reasons for that 

The offence charged was of a common in many of India in which 
there are factions in a village, and the members of one jon are assaulted by 
members of the other faction, and, in the prosecution which results, the Crown 
witnesses belong to the party hostile to the accused; which involves that their 
evidence r es very careful scrutiny. In the resent case the assessors were 
not prepared to accept the prosecution evidence, but the learned Sessions Judge, 
whilst taking careful note of the fact that the six eye-witnesses were all hostile 
to the accused, nevertheless considered that the story which they told was sub- 
stantially true, and accordingly he convicted the accused. As already noted, 
this decision was upheld by the High Court in appeal. 

The grounds upon which leave to appeal to His Majesty in Council was granted 
were two :— 

1. The failure of the prosecution to supply the defence at the proper time 
with copies of statements which had been made by important prosecution 
witnesses during the course of the preliminary Poe investigation involving, 
it is alleged, a breach of the express provisions of s. 162 of the Code of Criminal 
Procedure. 


2. The alleged wrongful admission and use in evidence of confessions all 

to have been made whilst in police custody by appellants Nos. 8 and 6. 

T involves an important question as to the construction of s. 27 of the 
dian Evidence Act upon which the opinions of High Courts in India are in 
conflict. 

Their Lordships will deal first with the alleged infringement of s. 162 of the 
Code of Criminal ure. The relevant portions of that section are as follows :— 

“162. (I) No statement made by any person to a police-cfficer in the course of an investiga- 
tion under this Chapter shall, if reduced into writing, be signed by the person making it; nor 
shall any such statement or any record thereof, whether in a police-diary or otherwise, or any 
part of such statement or record, be used for any purpose (save as hereinafter provided) at any 
inquiry or trial in respect of any offence under investigation at the time when such statement 
was made: 

Provided that, when any witness is called for the prosecution in such inquiry or trial whose 
statement has been reduced into writing as aforesaid, the Court shall, on the request of the accused, 
refer to such writing and direct that the accused be furnished with a copy thereof, in order that 
any part of such statement, If duly proved, may be used to contradict such witness in the manner 
provided by section 145 of the Indian Evidence Act, 187%. When any pert of such statement 
is so used, any part thereof may also be used in the re-examination of such witness, but for the 
purpose only of explaining any matter referred to in his cross-examination.” 

The facts material upon this part of the case are these. The offence took place 
at about 6-80 p.m. on December 29, 1944, and at 7 a.m. on December 80, the 
police sub-inspector held an inquest on the body of one of the murdered men. oe 
examined five of the prosecution witnesses, including four of the alleged six 
witnesses, and wrote down their statements in his note-book. After the oncaran 
of the inquest the, Circle Inspector took over the investigation from the poli 
sub-inspector and on the same day, that is December 80, he» examined the 
alleged eye-witnesses and others, including all the witnesses who had been examined 
by the police sub-mspector, and their statements were recorded in the case diary 

prepared by the Circle ector. It is the failure to produce the aes of 
the police sub-inspector which constitutes the alleged i ent of the 
to s. 162, and the facts as to this are stated in an affidavit of Gutlapally akat 
Appayya sworn on October 19, 1948, and are not challenged. Prior to the com- 


mencement of the preliminary inquiry before the Magistrate an application was 


r 
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~ made on behalf of the accused for grant of copies of statements under s. 162 of 
the Code of Criminal Procedure recorded by the sub-inspector and the Circle Inspec- 
tor of Police: from the prosecution witnesses in the case during investigation. 


The accused were ee with copies of statements made by witnesses before the * 
olice and were informed that statements made to the Sub-- 


. Circle Inspector of f 
inspector of Police were not, available. During the Sessions trial, when prosecution 
- witness No. 2, who was the principal prosecution witness, was in the witness-box, 
“ counsel for the accused represented to the Court that he had not been supplied 
with copies of statements recorded by the sub-inspector at the first inquest, 
and requested the Court to make those statements available to enable him to 
croas-examine the important prosecution witnesses with reference to the earliest 
statements, The learned Sessions Judge directed the public prosecutor to comply 
with the request. The public prosecutor, after consulting the sub-inspector and 
Circle Inspector, who were present in Court, submitted to the Court that except 


what was recorded in the inquest report itself, no other statements were recorded . 


` ` by the sub-inspector, and the learned Judge directed the defence counsel to proceed. 
next day, when the cross-examination of prosecution witness 2 was continued, 
counsel for the accused submitted to the Court that he desired to file an application 
for copies of statements recorded by the sub-inspector at the first inquest so that 
it ‘iat be endorsed by the prosecution that no such record of statements existed. 
Then the public prosecutor stated to the Court that he fully realized his responsibility 

- in making the statements he had made on the previous day, but there was no record 
of any statement made at the inquest available. On the fourth day of the 
trial, after the principal prosecution witnesses had been discharged, the police 
sub-inspector gave evidence, and he then produced in the witness-box his note- 
book containing the statements of the five witnesses he had examined at the 
inquest, and a copy of such statements was then supplied to the accused. There 
ate some discrepancies between the statements e to the police sub-inspector 


and the statements of the witnesses in the witness-box, but it is not suggested that -j> 


such discrepancies are of a vital nature. 


. . Itis clear from the facts narrated above that there was a breach of the proviso 
to s. 162 of the Code of Criminal Procedure, and that the entries in the police 
sub-inspector’s note-book were not made available to the accused, as they should 
have been, for the cross-examination of the witnesses for the Crown. The right 
given to an accused paron by this section is a very valuable one and often provides 
important material for cross-examination of the prosecution witnesses. However 
slender the material for cross-examination may seem to be, it is difficult to gauge 
its possible effect. Minor inconsistencies in his several statements may not 
embarrass a truthful witness, but may cause an untruthful witness to prevaricate, 
and may lead to the ultimate break-down of the whole of his evidence; and 
in the present case it has to be remembered that the accused’s contention was 
that the prosecution witnesses were false witnesses. Courts in India have always 
regarded any breach of the proviso to s. 162 as matter of gravity. Baliram T'ika- 
ram v. Emperor,! where the record of statements made by witnesses had been 
destroyed, and Emperor v. Banstdhar,? where the Court had refused to supply to 
the accused copies of statements made by witnesses to the police, afford instances 
in which failure to comply with the provisions of s. 162 have led to the convictions 
being quashed. Their T otdahips would, however, observe that where, as in those 
two cases, the statements were never made available to the accused, an inference, 
which is almost irresistible, arises of prejudice to the accused. In the present 
case, the statements of the witnesses were made available though too late to be 
effective, and their contents are known. This by itself might not be decisive, 
but, as already noted, the Circle Inspector re-examined the witnesses whom the 
police sub-inspector had examined, and did so on the same day. The notes of 
the examination by the Circle Inspector were made available to the accused at 
the earliest opportunity, and when the note-book of the police sub-inspector was 


\ 


produced towards the end of the prosecution case, counsel for the accused was ina ~ 


1 [1945] A. L R. Nag. 1. 2 (1990) I. L. R. 68 AIL 458. 
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position to ascertain whether there was any iiconsistency between the statements 
made to the police sub-inspector and those made later in the day to the Circle 
Inspector. any such inconsistency had been discovered, this would have been 
a strong point for the accused in their appeal, but no such point was taken ; 
indeed, the only complaint upon this subject in the High Court was that the 

lice sub-inspector ought to be oe to have prepared a case diary which 

Latin suppressing. The High Court rejected this contention, rightly as their 

Nor has any such point been taken before this Board, and the 
ses m the Circle Inspector’s diary are noton record. In the result, their . 
Lordships are satisfied that, in the peculiar circumstances of this case, no prejudice 
was occasioned to the accused by the failure to produce in proper time’ the note-- 
book of the police sub-inspector. 

Eyen on this basis, Mr. Pritt for the accused has argued that a breach of a 
direct and important provision of the Code of Criminal Procedure cannot be cured, 
but must lead to the quashing of the conviction. The Crown, on the other hand, 
contends that the failure to produce the note-book in question amounted merely 
to an irregularity in the proceedings which can be cured under the provisions of 
s. 587 of the Code of Criminal Procedure if the Court is satisfied that such irre- 
gularity has not in fact occasioned any failure of justice. There are, no doubt, . 
authorities in India which lend some support to Mr. Pritt’s contention, and reference 
may be made to Tirkha v. Nanak,! in which the Court expressed the view that 
8. 387 of the Code of Criminal Procedure applied only to errors of procedure arising 
out of mere inadvertence, and not to cases of disregard of, or disobedience to, 
mandatory provisions of the Code, and to In re Madura Muthu Vannian,* in which 
the view was expréssed that any failure to examine the accused under s. 842 of 
the Code of Criminal Procedure was fatal to the validity of the trial and could not 
be cured under s. 587. In their Lordships’ opinion this argument is based on too 
narrow a view of the operation of s. 587. en a trial is conducted in a manner 
different from that prescribed by the Code (as in N. 4. Subramania Iyer v. King- 
PR R the trial is bad, and no question of curing an irregularity arises ; but 

e trial is conducted substantially in the manner prescribed- by the Code, but 
some irregularity occurs in the course of such conduct, the irregularity can be 
cured under s. 587, and none the less so because the say reed involves, as must 

nearly always be the case, a breach of one or more of the very comprehensive 
visions of the Code. The distinction drawn in many of the cases in India 
Pewen an ilegality and an irregularity is one of degree rather than of kind. 
This view finds support in the decision of their Lordships’ Board in Abdul Rahman 
v. The King-Emperor,* where failure to comply with s. er of the Code of Criminal 
Procedure was held to be cured by ss. 585 and 587. The present case falls under 
s. 587, and their Lordships hold the trial valid notwithstanding the breach of 
8. 162, 

The second question, which involves the construction of s. 27 of the Indian 
Evidence Act, will now be considered. That section and the two preceding 
sections, with which it must be read, are in these terms :— 

“25. No confession mado to a Police officer shall be proved as against a person accused 
ofa any offence.”’ 

“28. No confesion made by any person whilst he is in the custody of a Police officer, 
unless it be made in the immediate presence of a Magistrate, shall be proved as against such 
The explanation to the section is not relevant. 

“97, Provided that when any fact is deposed to as discovered in consequence of information 
reoetved from a person accused of any offence in the custody of a Police officer, so much of such 
information, whether it amounts to a confession or not, as relates distinctly to the fact thereby 
discovered, may be proved.” 

Section 27, which is not artistically worded, provides an exception to the pro- 
hibition imposed by the preceding section, ana enables certain statements made 


1 (102 E Ts R és Mad e3 8. ©. 8 Bom. L. R. 540. 
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by a person in police custody to be proved. The condition necessary to bring 
the section into operation is that the discovery of a fact in consequence of informa- 
tion received from a person accused of any offence in the custody of a Police 


‘officer must be ie se to, and thereupon so much of the information as relates 
t 


distinctly to the thereby discovered may be proved. The section seems to 
be based on the view that if a fact is actually discovered in consequence of informa- 
tion given, some guarantee is afforded thereby that the information was true, 
and accordingly can be safely allowed to be given in evidence; but clearly the 
extent of the information admissible must depend on the exact nature of the 
fact discovered to which such information is required to relate. Normally the 
section is brought into operation when a person in police custody produces from 
some place of concealment some object, such as a dead body, a weapon, or orna- 
ments, said to be connected with the crime of whieh the Informant is accused. 
Mr. Megaw, for the Crown, has argued that in such a case the “fact discovered” 
is the physical object produced, and that any information which relates distinctly 
to that object can be proved. Upon this view information given by a person 


` that the body produced is that of a person murdered by him, that the weapon 


produced is the one used by him in the commission of a murder, or that the orna- 
ments produced were stolen in a dacoity would all be admissible. If this be the 
effect of s. 27, little substance would remain in the ban imposed by the two 
preceding sections on confessions made to the police, or by persons in police 
custody. That ban was presumably inspired by the fear of the legislature that a 
person under police influence might be induced to confess by the exercise of undue 
pressure. But if all that is required to lift the ban be the inclusion in the confession 


of information relating to an object subsequently produced, it seems reasonable ` 


to suppose that the persuasive powers of the police will prove equal to the occasion, 
and that in practice the ban will lose its effect. On normal principles of con- 


struction their Lordships think that the proviso to s. 26, add ae 27, should ` 
rdshi 


not be held to nullify the substance’of the section. In their Lo ps’ view it is 
fallacious to treat the “fact discovercd” within the section as equivalent to the 
object produced ; the fact diseovered embraces the place from which the object 
is produced and the knowledge of the accused as to this, and the information 
iven must relate distinctly to this fact. Information às to past user, or the past 
fot of the object, produced is not related to its discovery in the setting in 
which it is discovered. Information oe aa by a person in custody that “I 
will produce a knife concealed in the roof of my house” does not lead to the dis- 
covery of a knife; knives were discovered many years ago. It leads to the 
discovery of. the fact that a knife is concealed in the house of the informant'to 
his knowledge; and if the knife is proved to have been used in the commission 
of the offence, the fact discovered is very relevant. But if to the statement the 
words be added “with which I stabbed A”, these words are inadmissible since 
they do not relate to the discovery of the knife in the house of the informant. 


High Courts in India have generally taken the view as to the meaning of s. 27 
which appeals to their Lordships, and reference may be made particularly to 
Sukhan v. The Crown' and Ganu Chandra v. Emperor* on which the appellants 
rely, and with which their Lordships are in agreement. A contrary view has, 
however, been taken by the Madras High Court, and the question’ was discussed 
at length in a Full Bench decision of that Court, Athappa Goundan, In re,* where 
the cases were referred to. The Court, whilst admitting that the weight of Indian 
authority was against them, nevertheless Look the view that any information 
which served to connect the object discovered with the offence ch was 
admissible under s. 27. In that case the Court had to deal with a confessioi of 
murder made by a person in police custody, and the Court admitted the confession 
because in the last sentence (readily separable from the rest) there was an offer 
to produce two bottles, a rope, and a cloth gag, which, according to the confession, 
had been used in, or were connected with, the commission of the murder, and the 


1 (1929) L L. R. 10 Lah. 283, F. D. s.c. 34 Bom. L. R. 303. . 
2 (1981) I. L. R. 56 Bom. 173, 3 [1997] Mad. 605, r. B. - 
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objects were in fact produced. The Court was inpressed with the consideration 
that as the objects produced were not in themselves of an incriminating nature 
their production would be irrelevant unless they were shown to be connected 
with the murder, and there was no ‘evidence so to connect them at from the 
confession. Their Lordships are unable to accept this reasoning. e difficulty, 
however great, of proving that a fact discovered on information supplied by the 
accused is a relevant fact can afford no justification for reading into s. 27 some- 
thing which is not there, and admitting in evidence a confession barred by s. 26. 
Except in cases in which the possession, or concealment, of an object constitutes 
the gist of the offence c , it can seldom nee that information relating 
to the discovery of a fact forms the- foundation of the prosecution case. It is 
only one link in the chain of proof, and the other links must be forged in manner 
allowed by law. 

In their Lordships’. Spinion Athappa Goundan’s case was wrongly decided, 
and it no doubt influenced the decision now under appeal. 

The statements to which exception is taken in this case are first a statement 
by accused No. 6 which he made to the police sub-inspector and which was reduced 
into writing, and is Exhibit “P.” It is in these terms :— 

“The mediatornnma written at 9 a.m. on 12th January, 1945, in front of Maddineni 
Vorrayya’s choultry and in the presence of the undersigned mediator. 

Statement made by the accused Inala Sydayya on being arrested. About 14 days ago, 
I Kotayya and people of my party lay in wait for Sivayya and others at about sunset time at the 
corner of Pultpad tank. We, all beat Boddupat! China Sivayya and Subayya, to death. The 
remaining persons, Pullayya, Kotnyya and Narayana ran away. Dondapati Ramayya who 
was in our party received blows on his hands. He had a spear in his honds. He gave it to me 
then. I hk it and my stick in the rick of Venkntanarasu in the village. I will show if you come. 
We did all this at ‘the instigation of Pulukurl Kotayya.” 


12th January, 1945. (Signed) Porta Cama Alaryparya. 
( » ) KOTTA KRISĘMAYYA. 
(Sgd.) G. Barazan, 
.- Sub-Inspector of Polce. 

The whole of that statement except the passage “I hid it (a spear) and my stick 
in the rick of Venkatanarasu in the Mowe I will show if you come” is inkdmuissible. 
In the cvidence of the witness Potla China Mattayya proving the document the 
statement that accused 6 said “I Mattayya and others went to the corner of the 
tank-land. We killed Sivayya and Subayya” must be omitted. 

A confession of accused 8 was deposed to by the police sub-inspector, who said 
that accused 8 said to him :— 

“ I stabbed Stvayya with a spear, I hid the spear in a yard in my village. I will show you 
the place.” ; 

The first sentence must be omitted. This was followed by a Mediatornama, 
Exhibit Q. 1, which is unobjectionable except for a sentence in the middle, 

“ He said that it was with that spear that he had stabbed Boddapatl Stvayya,” ` 
which must be omitted. 

The position therefore is that in this case evidence has been admitted which 
ought not to have been admitted, and the duty of the Court in such circumstances 
is stated in s. 167 of the Indian Evidence Act which provides : 

“ The improper admission ar rejection of evidence shall not be ground of itself for a new 
trial or reversal of any decision in any case, if it shall appear to the Court before which such 
objection is raised that, independently of the evidence objected to and admitted, there was 
sufficent evidence to justify the decision, or that, if the rejected evidence had been received, 
it ought not to have varied the decision.” 

It was therefore the duty of the High Court in appeal to apply its mind to the 
question whether, after discarding the evidence improperly iael there was 
left sufficient to justify the convictions. The Judges of the High Court did not 
apply their minds to this question because they considered that the evidence 
was properly admitted, and their Lordships propose therefore to remit the case 
to the High Court of Madras, with directions to consider this question. If 
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the Court is satisfied that there is sufficient admissible evidence to justify the - 
convictions, they will uphold them. If, on the other hand, they consider that 
the admissible evidence is not sufficient to justify the convictions, they will take 
such course, whether by discharging-the accused or by ordering a new trial, as pus 
pate hoe theref bly advised His Ma tha 

- Their Lordships have, therefore, hum vis j t this a 

be allowed and that the case be remitted D the High Court l Madras, with ppal 
tions to consider whether the evidence on record apart from the confessional 
statements of accused No. 8 and accused No. 6 which their Lordships have held 
to be inadmissible, is sufficient to justify the convictions and to make such order 
in the matter as may be right having regard to their decision upon the question 
remitted to them. 


Solicitors for appellants : Barrow Rogers & Nevill. - 
Solicitor for respondent: Solicitor, India Office. 


Present: 
Lord Wright, Lord Porter, Lord Uthwatt, Sir Madhavan Nair and Sir John Beaumont. 
MEGH RAJ v. ALLAH RAKHIA.* 


Government of India Act (28 Geo. V., c. 42), List H, tiems 21, 2—" “Rights in land” 

“ Righis over land’—“That ts to say”—Interpretation—Whether “land” includes mortgage 
on land—Punjab Restitution of Mortgaged Lands Act (Punj. IV of 1938)—Whether the Act 
is ultra vires Punjab P: ovinctal Legislature. 

The Punjab Restitution of Mortgaged Lands Act (Punj. IV of SPOR sea po bulenaseeiea thie 
Punjab Provincial Legislature. 

In item No. 21 of the Provincial Legislative List in the Government of India Act, 1985, 
the opening word “land” ts suffictent in itself to include every form of land, whether agricul- 
tural or nol. Land fs primarily a matter of provincial concern. The land in each province 
may have its special characteristics In view of which it is necessary to legislate, and there 
are local customs and traditions in regard to land-holding and particular problems of pro- 
vincial or local concern which require provincial consideration. “Land,” the governing 
word, is followed by the rest of the item, which goes on to say “that is to say.” These 
words introduce the most general concept—‘tights m or over land.” “Rights in land” 
must include general rights like full ownership or leasehold or all such rights, “Rights over 
land” would include easements or other collateral rights, whatever form they might take. 
Then follow words which are not words of limitation but of explanation or illustration, 

instances which may furnish a clue for particular matters: thus there are the words 
“ relation of landlord and tenant and collection of rents.” These words are appropriate 
to lands which are not agricultural equally with agricultural lands. Rent is that which 
tasues from the land. Then the next two sentences specifically refer to agricultural lands, 
and are to be read with items Nos. 7, 8 and 10 of List II The particular and limited 
specification of agricultural land proves that “land” fs not used in ttem 21 with restricted 
reference to agricultural land but relates to land in general. 

Item No. 21 fs part of a Constitution and would on ordinary principles receive the widest 
construction, unless for some reason it is cut down elther by the terms of the ttem itself or 
by other parts of the Constitution which has to be read as a whole. . 

Item No. 2 is sufficient to give express powers to the Provinces to create and determine 
the powers and Jurisdiction of Courts in respect of land, as a matter ancillary to the subject 
of item No. 21. 

8o far as land at least is concerned, item No. 21 includes mortgages as an incidental and 
anolllary subject. Pasture is land within the item. i 

Tue question that fell to be decided in the case was, whether the Punjab Resti- 
tution of Mortgaged Lands Act (Punj. IV of 1988) was ulira vires. Both the 
Lahore High Court and the ake urt of india held that it was inira vires 
the a The plaintiffs appealed to His Majesty in Council. 


V 


res tas K.C. and G. H. Crispin, for the appellants. \ 
DN. A Pris C. and R. K. Handoo, for the EERE of Punjab (respondent 
o. & 


‘ 
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Upjohn. The principal question is whether the Punjab Act IV of 1988, the im- 
pugned Act, is or is not valid. The appolor say (i) the impugried Act on true con- 
ct is beyond the province of the Provincial 
Legislature: (ii) that the provisions of the impugned Actare repugnant to certain 
“existing Indian laws” as defined in s. 811 of the Constitution Act, and therefore 
void to the extent of such repugnancy under s. 107 of the Constitution Act. ` 
I submit that the impugned Act if within the province of the Provincial 
Legislature must fall within one of the categories in List II or List DI. The only 
entries that are applicable in List II are items 2 and 21. If the Act does not 
come within item 21, then there is no applicable entry in List ID, because List III 
does not deal with agricultural land, and the impugned Act deals mainly though 
not solely with agricultural land. : 
(Sra Jonn Beaumont. Do you say that item 21 is confined to agricultural land ?] 
Yes, my Lord, but I do concede that if it is within item 21, then it is not affected 
by a, 107. Before looking at item 21 let us look ats. 100. Next, I proceed to 
entry 21. This item never contemplated that a Provincial Legislature could 
make specific provisions to alter pre-existing contracts that two parties have 
solemnly entered into; that was a matter which was outside the jurisdiction of 
the Provincial Legislature, and was reserved to the Governor General under s. 104 - 
of the Constiution Act. Mortgages are not specified in item 21, and therefore 
excluded. If entry 21 was intended to give widest powers over land, which 
I submit is not the case, then why does the entry specify certain specific rights 
over land? There is no mention of Agricul land in express words, except 
- as far as agricultural loans are concerned, and that is a very particular kind of 
mortgage, and I submjt that the ordinary relationship between mortgagor and 
mo was not to be included; the words in item 21, “transfer, alienation 
and devolution of agricultural lands,” do not contemplate m . If 
mo: are included, then they come only under the opening words of item 21, 
namely, “ rights in or over land,” which I submit is not the case. : 
Secondly, I say if the impugned Act is not confined to agricultural land, and 
it is notunder item 21, then we have to see whether it can be valid under entries 
Nos. 8 or 10 in List III, and I submit that this is not the case, because the relevant 
rovisions of the impugned Act are repugnant to certain “existing Indian laws,” 
isting law is defined in s. 811 (2) of the Constitution Act. I submit that the 
impugned Act is repugnant to the Indian Contract Act, ss. 87,69 and 70, and 
the Code of Civil Procedure, s. 4{1) and (2), and s. 9. 


Pritt. The provisions of the impugned Act are wholly within item 21 of the 
Provincial List II, and therefore within the competency of the Punjab Legislature, 
if there is need item 21 can be supplemented by item 2, and we do not have to rely 
for the validity of the pope Act on any powers of the Provincial Legislature 
under the Concurrent List III, therefore it is unecessary to consider s, 107 of 
the Constitution Act. - 3 

(Their Lordships informed Mr. Pritt that they would not require to hear him 
any further.) 


Lord Waicut. This is an appeal from a judgment of the Federal Court of 
India, dismissing an appeal from the full bench of the High Court at Lahore, 
whose decision had been in favour of the respondents. The appellants have thus 
failed before both Courts in India. 

The question is whether a certain Actofthe Punjab Legislature, Punjab Act IV 
of 1988, entitled the Punjab Restitution of Mortgaged Lands Act, is void as being 
ultra vires ofthe Punjab Legislature. The ere was commenced by the appellants 
as mo claiming a declaration that were mortgagees in possession 
of ark kada therein specified and that the defendants were not entitled to 
redeem without payment of the KAF debt due under the mortgage deeds, 
and also an injunction to restrain the defendants as mortgagors from prosecuting 
their are lor redemption of the lands in the Court of the Collector under the 
Punjab Act-IV of 1988 (hereinafter called the impugned Act) and for restitution 
of the lands under the provisions of the Act. 
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The object of the impugned Act was the relief of mortgagors-by giving them 
restitution of the mortgaged premises on conditions more favo le than those 
under the mortgage deed and by providing for a procedure before the Collector, 
which was more summary than that before the ordinary Courts. The relevant 
sections of the impugned Act are as follows: 

“8. (1) The expression ‘land’ means Innd which is not occupied as the aite of any 
building in a town or village and is occupied or let for agricultural purposes or for purposes 
subservient to agriculture or for pasture, and includes 

(a) the sites of buildings and other structures on such land ; 

(b) a share in the profits of an estate or holding ; 

(ec) any dues or any fixed percentage of the land revenue payable by an inferior landowner 
to a superior landowner. S 

(d) aright to receive rent ; 

(e) any right to water enjoyed by the owner or occupler of land as such ; 

(f) any right of occupancy; and 

(g) all trees standing on such land. 

4. A mortgagor to whose land the provisions of this Act apply may at any time present 
a petition to the Collector praying for restitution of possession of the land mortgaged. The 
petition shall be duly verified in the manner prescribed for such petitions. - 

7. (1) If the Collector finds that the mortgage is one to which this Act applies, he shall, 
notwithstanding anything contained in any other enactment for the time being In force, in cases 
where he finds that the value of the benefits enjoyed by the mortagagee, while in possession, 
equal or exceed twice the amount of the principal sum originally advanced under the mortgage, 
order in writing— 

(a) that the mortgnge be extinguished, and, 

(b) where the mortgagee is still in possession, that the mortgagor be put int6 possession 
of the mortgaged land as against the mortgagee and that the title deeds, if any, be 
restored to the mortgagor. 

(2) If in cases to which this Act applies, the Colledtor finds that the value of the benefits 
enjoyed by the mortgagee while in possession is less than twice the amount of the principal sum 
originally advanced and some payment is still due to the mortgagee according to the terms of 
the mortgage, the Collector shall, by order in writing, and notwithstanding anything contained 
in any other enactment for the time being in force direct that the land be restored to the mort- 
gagor and he be put into possession subject, however, to the payment of compensation by the 
mortgagor to the mortgngee at rates not exceeding the following scnles :— 

(i) thirty times the land revenue ossessed on the land at the time when it wna mortgaged 
if the mortgagee has been in posession for n period exceeding thirty yenrs but not 
exceeding forty years; 

(ii) fifteen times the land revenue assessed on the land at the time when it was mortgaged 
if the mortgagee has been in possession for a period exceeding forty years but not 
exceeding fifty years; 

(ili) five times the land revenue assessed on the land at the timo when it wns mortgaged if 
the mortgngee has been in posscasion for a period exceeding fifty years. 

12. No civil court shall have jurisdiction to entertain any claim to enforce any right under 

a mortgage declared extinguished under this Act, or to question the vnlidity of any proceedings 
under this Act.” 


The main points of objection to the validity of the impugned Act were based 
on ss. 100’and 107 of the Government of India Act, 1985 (hereinafter called the 
Constitution Act). Section 100 is in the following terms— . 

“100. (1) Notwithstanding anything in the two next succeeding sub-sections, the Federal 
Legislature has; and a Provincial Legislature has not, power to make laws with respect to any 
of the matters enumerated in List I in the Seventh Schedule to this Act (hereinafter called the 
‘Federal Legislative List.’) 

(2) Notwithstanding anything in the next succeeding sub-section, the Federal Legislature, 
and, subject to the preceding sub-section, a Provincial Legislature also, have power to make laws 
with respect to any of the matters enumerated in List III in the mid Schedule (hereinafter called ' 
the ‘ Concurrent Legislative List °). 

(8) Sabject to the two preceding sub-sections, the Provincial Legislature has, and the 
Federal Legislature has not, power to make laws for a Province or any part thereof with respect 
to any of tho Maticrs crime ered i List II in the süd Bóbódule (hereinefter aled the Frovincial 
Legislative List ’). ba 
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§ (4) The Fedoral Legislature has power to make laws with respect Lo matiers enumerated 
in the Provinalal Legislative List except for a Province or any part thereof.” 

The item in the Provincial List which is directly relevant is No. 21, which is 
in these terms— 

“ Land, that is to say, rights in or over land, land tenures, including the relation of landlord 
nnd tenant, and the collection of rents; transfer, allenation and devolution of agricultural land ; 
land improvement and agricultural loans; colonisation; Courts of Wards; encumbered and 
attached estntes ; treasure trove.” i 

But item No. 2 of the same List which enables a Provincial Legislature to 
legislate on :— ^“ ` : ht 

“ Jurisdiction and powers of all Couris except the Federal Court, with respect to any of the 
matters in this list; procedure in Rent and Revenue Courts.” ` 
must also be considered. 

The matters enumerated in List IO (Concurrent Legislative List) in respect 
of which both the Indian Legislature and a Provincial Legislature may legislate 
include :— 

“ Civil Procedure including the law of Limitation, and all matters included in the Code 
of Civil Procedure. »....” (Entry No. 4 in the Concurrent Legialative List) ; 

“Wills, intestacy, and succession, save as regards agricultural land’ (Entry No. 7); 

“Transfer of property other than agricultural land...." (Entry No. 8); 

“ Contracts, Including partnership, agency, contrasta of carriage, and other specinl forms of 
contract, but not including contracts relating to agricultural land.” (Entry No. 10); 

The precedence of the Concurrent List is defined by s. 107 of the Constitution 
Act which provides that 

“Tf any provision of a Provincial law is repugnant. ,..to any proyiaion of an existing Indinn 
law with respect to one of the matters enumernted in the Concurrent Legislative List, then, subject 
to the provisions of this section....the existing Indinn law shall prevail and the Provincial law 
shall, to the extent of the repugnancy, be void.” . 

“Existing Indian Law’ is defined by s. 811 of the Constitution Act as meani 
any law passed by my legislature in British India before the commencement o 
Part III of the Act, which came into force on April 1, 1987. 

As the main issue in the suit was whether the impugned Act was or was not 
valid, the Punjab Province applied for and was granted leave to intervene in the 

roceedings, and was the only respondent which actually appeared before this 
Board on the hearing of the appeal. Owing to the death of one of the appellants 
a change of parties had taken plece in the appellants, but that is not material. 

Certain grounds of objection which were taken before the Courts in India were 
not relied upon by the appellants before their Lordships. The stress of the argu- 
ment before the Board was laid on ss. 100 and 107. The respondent contended 
that the provisions of the impugned Act were wholly within item 21, supplemented 
if need be by item 2 of the Provincial Legislative List, that accordingly the res- 

ndent did not need to rely for the validity of the Act on any powers of the 

rovince under the Concurrent Legislative List and therefore s. 107 was irrelevant 
to the decision of the case. The appellants on the other hand contended that 
the impugned Act went beyond the limits of the legislative powers of the Province 
under Pist U and could not be supported by invoking concurrent powers of the 
Province under List IT, because the provisions which had to be invoked for this 

urpose were repugnant to existing ian laws and were thus invalid under s. 107. 
They instanced the Indian Contract Act, ss. 87, 69 and 70, and the Code of Civil 
Procedure, s. 41) and (2) and s. 9 as containing provisions to which theimpugned 
Act is repugnant and further contended that as none of the Lists s cally 
mentioned mortgages, any jurisdiction to deal with them is confined to the Governor- 
General in virtue of his reserved power under s. 104. Thus head ede tp rightly 
construed s. 107 as having no application in a case where the vince could 
show that it was acting wholly within its powers under the Provincial List and 
was not relying on any power conferred on it by the Concurrent List. In such 
a case it is also clear that there is no room for the exercise by the Governor-General 
of his reserved power under s. 104. - 

Their Lordships will first deal with the more important of the respondent’s 


~- 
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arguments, viz. that the impugned Act is within item 21 of List I; item 2 in‘ 

that list is of less importance if the respondent’s contention under item 21 is good. 

It will accordingly be necessary to determine in detail whether the provisions 
of the impugned Act fall within item 21. In their Lordships’ judgment they 
do completely so fall, for reasons which they will now state. 

The first matter to be determined is shat are the relevant powers conferred 
on the Provinces by items 2 and 21 of List II which have already been set out 
above. 

The key to item 21 is to be found in the opening word, “Land.” That word 
is sufficient in itself to include every form of land, whether agricultural or not. 
Land indeed is primarily a matter of provincial concern. The land in each province 
may have its special characteristics in view of which it is necessary to fecislate, 
eae there are local customs and traditions in regard to land-holding and particular 

roblems of provincial or local concern which require provincial consideration. 
t would be euler. ea the land in a province were to be broken up into separate 
rtions some within and some outside the legislative powers of the Province. 

Such a conflict of jurisdictionis not to be expected, item 21 is part of a Constitution 

and would on ordinary principles receive the widest construction, unless for 

some reason it is cut down either by the terms of item 21 itself or by other 

of the Constitution which has to be read as a whole. As to item 21, “Land”, 

the governing word, is followed by the rest of the item, which goes on to say, 

“that is to say”. These words introduce the most general concept—‘rights in 

or over land”. “Rights in land” must include general rights like full ownership 

or leasehold or all such rights. “Rights over land” would include easements or 
other collateral rights; whatever form they might take. Then follow words 
which are not words of limitation but of explanation or illustration, giving instances 
which may furnish a clue for particular matters : thus there are the words “relation 
of landlord and tenant and collection of rents.” These words are appropriate 
to lands which are not agricultural equally with agricultural lands. Rent is that 
which issues from the land. Then the next two sentences specifically refer to 
agricultural lands, and are to be read with items 7, 8 and 10 of List ILI. These 
deal with methods of transfer or alienation or devolution which may be subject 
to federal legislation but do not concern the land itself, a sphere in which the 
provincial and federal powers are concurrent, subject to the express exception 
of the specific head of agricultural land whichis expressly reserved to the provinces. 

The remainder of item 21 specifies important matters of special consequence in 

India relating to land. The particular and limited specification of agricultural 

land proves that “land” is not used in item 21 with restricted reference to agri- 

cultural land but relates to land in general. Item 2 is sufficent to give express 
powers to the Provinces to create and determine the powers and jurisdiction 

of Courts in respect of land, as a matter ancillary to the subject of item 21. 

- It is next no to consider the terms of the impugned Act, which it is 
said is ulira vires of the Province, and compare them with the terms of the con- 
stitution just quoted. But before that is sone. it may be observed that there is 

no express provision in the Constitution referring by name to mortgages, though 

mortgages are of particular importance in India as subject of ordinary business 
life and of litigation and of legislation. But a constitution does not generally deal 
with particular transactions or types of transactions, and mortgages of land 
would, in their Lordships’ judgment, as a matter of construction, properly fall 

. under item 21 in so far as they are mortgages. of land, though in certain aspects 

they include-elements of transfer of property and of contract. But they form a 

type of transaction which may properly be regarded as sut generis, incidental to 

land and included within item 21 except in so far as they fall within items 8 and 

10 of List I which again contain an express exception in the case of agricultural 

land. Their Lordships cannot accept the view that so important a subject as 

mortgages was left out of the Constitution and merely left to the Governor-General’s 
powers under s. 104 of the Constitution Act as a residual subject. So far as land 
at least is concerned, item 21 would include mortgages as an incidental and 


ancillary subject. : - 
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The impugned Act, as already explained, has the main sr deo seat of giving relief 
to mortgagors by enabling them to obtain restitution of the mo lands on 
terms less onerous than the mortgage deeds require. It is limited to existing 
mortgages of land as defined in s. 8, effected va to June 8, 1901. That definition 
restricts it to land “occupied or let for ynein purposes or for purposes sub- ` 
servient to agriculture or for pasture.” e addition of the word ‘ ” has 
been relied on as extending the scope of the Act beyond agriculture, but pasture 
is certainly “land” within item 21 of List U. It may have been mentioned ew 
abundant cautela, but i a case it is sufficiently allied to agriculture generally 
to be treated as a sp eer | agricultural land or at least as land occupied or let 
for purposes Aa a A to edas and as such within the general scope of an 
Act dealing with agricul land. - Section 8 of the Act goes on, it is true, to 
ae a number of specific types of land which are included, but they are all governed 

the controlling words of sub-s.(1) which limits the whole Act to agricultural 
lenä ia the sense already stated. us head (b) of sub-s. (I) of s. 8 must beread 
as referring to an estate or holding in the only class of land with which the Act 
deals. The same is true of all the other heads in the sub-section, dues, rent, water 
rights, occupancy, trees, all come within the category of rights in or over land 
within item 21, List II, and all are governed by thesame controlling reference to 
agriculture or agricultural purposes. This reading of the section is supported 
by the qualification of trees as trees standing on such land, that is, agricultural 
land. Sections 7 and 8 of the impugned Act embody its main substantive provi- 
sions for the relief of mortgagors and need not be Fae rea here. The rest of the 
Act deals with ancillary matters like procedure which fall within the powers given 
en ee ee 2 

If, as their Lordships think, the impugned Act is limited to agricultural land, 
items 7, 8 and 10 of ca do not affect the position, since agricultural land 
is excluded in these entries. But in any event the Act does not deal with wills 
or the transfer of property at all; it does certainly deal with mo , but as 
their Lordships have already atated, mortgages, though not expressly mentioned 
in the Constitution, are properly to be classed not under the head of contracts, 
but as transactions an to the entry of “land.” 

It follows that in their Lordships’ judgment there is not sufficient ground for 
holding that the impugned Act or any part of it was invalid. As a whole it fell ` 
within the powers given to the Province by items 2 and 21 of List I, without any 
necessity to invoke any powers from the Concurrent List, List III. Accordingly 
questions of repugnancy under s. 107 of the Constitution Act do not arise and need 
not be considered here. 

Their Lordships will accordingly, for the reasons given, humbly advise His 
Majesty that the Pappel should be dismissed. The appellants will pay the costs 
of the appeal. 


Solicitors for appellants: Linklaters & Paines. 
Solicitor for respondent No. 8: Solicitor, India Office. 


` 
Present : 
Lord Wright, Lord du Pareq, Lord Normand, Sir Madhavan Natrand Sir John Beaumont. 
ZAHIRUDDIN v. KING-EMPEROR.* 
Criminal Procedure Code (Act V of 1898), Secs. 161), 17%, 637—Statement made io police by 


mwiiness reduced into writing—Statement signed by witness—Admisstbiltty of evidence of witness - 


W Uses KIRE CIENCA Gl Idk nater iali shaking wee Of Meatemcad RAAE TO Duce NANG 
coldsnce of witness admissible—Failure of police-officers engaged on investigation io keep 
diary— Admissibility of polcs-officers’ evidence. 

The effect of a contravention of s. 162(1) of the Criminal Procedure Code, 1898, depends 
on the prohibition which has been contravened. If the contravention consists in the signing 
of a statement made to the police and reduced into writing, the evidence of the witness 
who signed it does not become inadmissible; but the value of his evidence may be seriously 
impaired as a consequence of such contravention. The use by a witness while he b giving 


* Decided, February 18, 1947. Appeal fram Calcutta. 
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evidence of a statement made by him to the police raises different considerntions. The 
categorical prohibition of such use would be merely disregarded if rellance were to be placed 
on the evidence of a witness who had made material use of the sintement when he was giving 
evidence at the trial. When, therefore, the Magistrate or presiding Judge discovers that 
a witness has made material use of such a statement, it is his duty under the section to 
disregard the evidence of that witness as inadmissible. 

Section 587 of the Crimjnal Proceduro Code requires o Court of Appeal subject to the 
earlier provisions of the statute to affirm an order of a Court of competent Jurisdiction where 
there has been an irregularity in the proceedings, unless the irregularity has In fact oocasioned 
a failure of justice. The section cannot apply to a cose in which the Magistrate has refused 
to overlook an 

A contravention of s. 172 of the Criminal Procedure Code lays the evidence of the police- 
officers open to adverse criticism and may diminish its value, but it does not have the effect 
of making that evidence inadmissible. 


Tax facts are stated. in the judgment. . 


J. D. Casswell K.C. and A. G. P. Pullan, for the appellant. The main ground 
of appeal is that the High Court has convicted the appellant in reliance on the 
evidence of a witness made from a signed statement given by the witness to the 
police in contravention of s. 162 of the Code of Criminal Procedure, on the erron- 
eous assumption that this was an irregularity curable by 8. 587 of the Code. A 
further ground of appeal is that the appellant has been gravely prejudiced by the 
failure of the police during investigation to follow the mandatory provisions of 
s. 172 of the Code and to record the statement of witnesses, by which the evidence 
of those witnesses in Court could be checked in cross-examination. Thirdly, 
it is submitted that in allowing this appeal from an acquittal, the High Court 
has failed to observe the principles laid down for the decision of such appeals in 
Sheo Swarup v. The King-Emperor.! 

A witness to the search was a Mr. Roy, a Magistrate who appeared as a search 
witness, and not two witnesses from the locality, the relevant ss. are 165 and 108 
of the Code. When Roy went into the witness box he refreshed his memory from a 
statement made to the police, which was not in compliance with the provisions of 
s. 162, inasmuch as Roy signed it, and was used in contravention of the: principles 
of s. 162, for he used it to refresh his memory in Court. The High Court is in error 
in fl that this misuse of s. 162 could be cured by s. 587, and in saying that 
Roy’s evidence would be the same had he not used the inadmissible statement in 
Court. Apart from Bhattacharjee who was an accomplice, Roy was the only 
witness of the giving of the money, and Bhattacharjee himself was the only witness 
of the demand for money. On the basis of Sheo Swarup’s case, I submit that the 
` High-Court should not have interfered with an acquittal, in view specially of the 
Magistrate's opinion of Bhattacharjee. As to this witness the istrate said 

‘-_it is difficult to rely on such untruthful witness. His demeanour in Court was 
most unsatisfactory. i disbelieve him as he appears to have no regard for truth.” 

Pullan, followed. The High Court had themselves found that Roy’s evidence 
was inadmissible, and this finding should have debarred them aom basing any 
finding on it. 

B. Mackenna, for the respondent. The misuse of s. 162 of the Code was ‘an irre- 
gularity which did not render Roy’s evidence inadmissible. The irregularity 
must not be allowed to impair the value of the evidence, and the High Court has 
taken the correct view of its effect in the present case. Dutt and Lahiri gave 
sufficient corroboration of Bhattacharjee, and even without Roy’s evidence there 
was enough other evidence accepted as reliable by the High Court to justify the 
conviction. No miscarriage of justice has occurred. 

Lorn Normanp. This is an appeal from a judgment of the High Court in 
Bengal, which allowed an appeal against a Police trate’s order acquitting 
the appellant of a charge of accepting a bribe brought under s. 161 of the Indian 
Penal Code. The High Court set aside the order of uittal, convicted the 
appellant and sentenced him to one year’s rigorous imprisonment. 


1 (1984) L. R. 61 I. A. 898, 8. 0. 86 Bom. L. R. 1188. 
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The main ground of appeal is that there have been contraventions of s. 162 of 
the Code of Criminal Procedure, that the High Court’s judgment relies on the 
testimony of a witness, Mr. Roy, who had given a signed statement to the police 
in breach of the section and had, also in breach of the section, had it before him 
and made substantial use of it while he was giving evidence. It was also made 
a ground of appeal that the policé-offlcers engaged on the investigation had failed 
to keep a diary in contravention of s. 172(1). 

The appellant was employed from June till August 24, 1944, b\ the East India 
Railway as a grain depot officer at Howrah station. His chief duty was to receive 
from contractors articles for which orders were placed by the head office of the 
company, to compare them with approved samples and subsequently to distribute 
them, August 22, 1944, a contractor named Bhattacharjee reported to Deputy 
Superintendent Dutt of the Caleutta Police that the apparan had solicited 
him a bribe of Rs. 400 to pass a sale of 80 matnds of mustard oil and that he 
proposed to make this payment next day. Bhattacharejee subsequently gave 
evidence at the trial that the appelant had made this demand, but this evidence ` 
was not corroborated by any other witness. A police trap. was laid for the appel- 
lant on August 28, but its only result was that Bhattacharjee reported that the 
appellant was new refusing to take Rs. 400 and was demanding that Rs. 800 
should be paid to him on August 24 at his residence at Park Circus. Another 
pense trap was therefore prepered for the appellant, and on August 24 Police. 

uperintendent Dutt, Mr. Roy, a Magistrate whose services as a witness had been 
obtained, Police Inspector Lahiri and Bhattacharjee went in a taxi driven by one 
Yasin to the block of flats in Park Circus where the appellant and his brother 
Nazimuddin lived. It was then after 8 p.m., the black-out was in force, and it 
was raining heavily. It was decided that Bhattacharjee should stay in the taxi 
with Mr. Roy, while Mr. Dutt and Inspector Lahiri stood by a lorry which was 
stranded on the pavement between the taxi and the flats. - One of the party then 
ealled the doorkeeper, Ram Surdar, and sent him with a message to tHe appellant 
that someone had come by taxi to see him but was prevented by an injured leg 
from going up to the ap ts flat. ` 
.- From this point the controversy of fact betwcen the parties becomes acute. 
Bhattacharjee deponed that the accused came out of the block of flats, entered 
the taxi, took the scat beside the driver and, after asking who Mr. Roy was, and 
whether Bhattacharjee had brought the money with him, received from Bhatta- 
charjce marked notes to the value of Rs. 800. Bhattacharjee further says that 
after some more talk the accused left the taxi, that he, Bhattacharjee, then eee 
a pre-arranged’ signal by flashing his torchlight, and that he saw the appellant 
being seized by the police witnesses. ‘ 

The police witnesses testified that they saw the accused come down from his 


‘flat and enter the taxi, that after seeing the signal made by the torchlight they 


arrested him as he was about to re-enter the block of flats, and that as they did 
so he fl away a bundle of notes which they later found on the mudguard of 
the stranded lorry and identified as the notes previously marked. Mr. Roy 
gave evidence which corroborated Bhattacharjee’s evidence about the passing 
of the marked notes from Bhattacharjee to the appellant, and the flashing of the 
torch ; and which corroborated also the police evidence about the finding of the 
notes after the arrest of the appellant. Though Mr. Roy identified in Court the 
appellant’s brother as the man who had taken the notes in the taxi, he identified 
the man who was arrested and who was undoubtedly the appellant with the man 
who received the notes. His identification of the brother in Court may therefore 
have been a mistake. What is more important is that the Magistrate has entered 
on the record at the end of Mr. Roy’s examination-in-chief this note: “He 
refreshed his memory, from time to time, by consulting his written statement to 
the police during investigation.” The Magistrate called as Court witnesses under 
s. 540 of the Criminal Procedure Code the doorkeeper of the block of flats, Ram 
Surdar, and the taxi-driver, Yasin, and they gave evidence that it was not the 
appellant but his brother who was in the taxi at the material time. 

e police Magistrate in his judgment, after expressing his complete distrust 
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of Bhattacharjee and commenting adversely on the police evidence, speaks of 
Mr. Roy’s defect of memory as evidenced by his free use of the written statement 
while he was deponing. The statement was made to the police three months 
after the events with which it dealt, it was signed by him and it was made to the 
olice in the course of their investigation of the alleged offence. The Magistrate 
held that when a police-officer during the investigation of an offence obtains a 
signed statement from a witness in contravention of s. 162 of the Criminal Procedure 
Code, the evidefice of the witness at the trial must be rejected. a record does 
not disclose how it came about that the Magistrate did not stop Mr. Roy at the 
beginning of his evidence from using the statement, and their rdships are not 
ed to seek information about this from sources outside the record. They 
must assume that the istrate intervened, as was his duty, as soon as he 
became aware of the irr ity. ; i 

The learned Judges of the High Court held ‘that breaches of the provisions of 
s. 162 of the Code of Criminal Procedure are not in themselves necessarily fatal 
to the proceedings and may in appropriate circumstances be cured as the expression 
is sides the terms of s. 587 of the Code of Criminal Procedure.” In their opinion 
there was rio substantial reason for thinking that Mr. Roy’s evidence without the 
use of the statement to refresh his memory would have been in any material 

particular different from the evidence which he actually gave. For this reason 
; liey held Mr. Br evidence to be admissible, and they greatly relied on it in 
reaching the conclusion that the appeal from the Magistrate’s order should be 
allowed and that the appellant dho be convicted. 

The objection to the conviction founded on the failure of the police witnesses 
to keep a diary as required by s. 172(1) of the Criminal Procedure Code may be 
conveniently disposed of at this are: It was contended by learned counsel for 
the appellant that the evidence of the officers was inadmissible. This contention 
was not supported by reference to the statute or to authority, nor was it the view 
taken by the Magistrate. In the opinion of their Lordships a contravention of 
3. 172 lays the evidence of the police-officers open to adverse criticism and ma 
diminish its value, but it does not have the effect of making that evidence ad 
missible. 

The next question concerns the effect of s. 162(1) of the Criminal Procedure 
Code, which provides that no statement made by any person to a police-officer 
in the course of an investigation shall, if reduced into writing, be signed by the 
person making it; nor shall any such statement or any record thereof, whether 
in a police diary or otherwise, or any part of such statement or record, be used for 
any purpose (saving certain exceptions not material to the present proceedings) 
at any inquiry or trial in respect of any offence under investigation at the time 
when such statement was made. It was submitted for the appellant that the 
proceedings were ehtirely vitiated and, alternatively, that Mr. Roy’s evidence was 
rendered inadmissible, for either of two reasons ; first, because he had previously 

given a signed statement to the police, and, second, because in giving his evidence ` 
` he made use of the signed statement to prompt his memory. On the other hand 
it was argued for the respondest that a contravention of s. 162() merely affected 
the value of the evidence and that the High Court had taken the correct view of 
its effect in the pe case. It idee to their Lordships that the effect of a 
contraventioh of the section depends on the prohibition which has been contraven- 
ed. If the contravention consists in the signing of a statement made to the 
police and reduced into writing, the evidence of the witness who signed it does 
not become inadmissible. There are no words either in the section or elsewhere 
in the statute which express or imply such a consequence. Still less can it be 
said that the statute has the effect of vitiating the whole proceedings when evidence 
is given by a witness who has signed such a statement. But the value of his 
evidence may be seriously impaired as a consequence of the contravention of 
_this statutory safeguard against improper practices. The use by a witness while 
he is giving evidence of a statement made by him to the police raises different 
considerations. The categorical prohibition of such use would be merely- dis- 
regarded if reliance were to be placed on the evidence of a witness who had made 
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material use of the statement when he was giving evidence at the trial. When, 
therefore, the Magistrate or presiding Judge discovers that a witness has made 
material use of such a statement, it is his duty under the section to disregard the 


evidence of that witness as inadmissible. In the present case there is in the note_ 


at the end of Mr. Roy’s examination-in-chief and in the judgment of the Magistrate 
what amounts to a finding of fact that Mr. Roy while giving his evidence made 
substantial and material use of the signed statement given by him to the police, 
and the Magistrate was accordingly bound to di his evidence. The ig- 
trate’s reason for doing so is too broadly stated, for it is not the mere fact that Mr. 
Roy had signed the statement but the fact that he had it before him and con- 
sulted it in the witness box that renders his evidence incompetent. 

It follows that in the opinion of their Lordships the learned Judges of the High 
Court erred in law when they treated Mr. Roy’s evidence as admissible. Section 587 
of the Code of Criminal Procedure, to which ne made reference, requires a Court 
of Appeal subject to the earlier provisions of the statute to affirm an order ofa 
Court of competent jurisdiction where there has been an irregularity in the pro- 
ceedings unless the irregularity has in fact occasioned a failure of justice. he 
section cannot apply to a case like the present, in which the Magistrate has refused 
to overlook an irregularity and has acquitted. The further observations of the 
learned Judges that there was no substantial reason to think that Mr. Roy’s 
evidence unaided by the written statement would have been in any material 
point different from the evidence which he gave, and that no real prejudice was 
caused to the appellant by the use of the statement, are in the opinion of their 
Lordships unfortunate and ill founded. It is impossible to say what Mr. Roy’s 
evidence would have been if he had not used the statement to aid his memory ; 
and it is also impossible to say that prejudice may not have been suffered by the 

. appellant. But the conclusive answer to the reasoning of the judgment is that 

e language of the statute clearly prohibits any such use of the statement, and it 
must receive effect. . ; 

It was argued for the respondent that even without Mr. Roy’s evidence there 
was a sufficiency of other eyidence accepted as reliable by the learned Judges of 
the High Court to justify the conviction. While it is true that the police evidence 
taken along with the evidence of Bhattacharjee is relevant to infer the guilt of 
the appaia that evidence is contradicted by other witnesses, and it has been 
the. subject of adverse comment by the Magistrate. It'is possible also that the 
High Court would have treated the evidence of the police and Bhattacharjee with 
less respect if it had not had Mr. Roy’s evidence before it. The judgment of the 
High Court largely depends on his evidence. It could therefore be neither logical 
nor fair to affirm the order of the High Court, while halding that the Court erred 
in ing Mr. Roy’s evidence into consideration. On the other hand the sub- 
mission for the appellant that the uittal by the ee should at this 
stage be finally re-afirmed would have been appropriate if the irregularity which 
has taken place had had the effect of vitiating the whole Bsa KeA i but it is too 
favourable to the appellant on the opinion which their Lordships have expressed 
upon the effect of s. 162. The appellant’s complaint that the High Court had 
failed to have due regard to the principles laid down in Sheo Swarup v. The King- 
Emperor’ would have had greater force if the High Court had not believed itself 
entitled to rely on the evidence of Mr. Roy, and without that evidence these 
principles will manifestly have a special relevance to the circumstances of the 


case. 
Their Lordships consider that the fair course is to allow the appeal to the effect 

of setting aside the order of the High Court, and to remit to the High Court to 

re-hear and determine the appeal on the evidence in the case subject to a direction 

to exclude from consideration the evidence of Mr. Roy and to deny it all effect. 
Their Lordships will humbly advise His Majesty accordingly. 


Solicitors for appellant : las Grant d& Dold. 
- Solicitor for respondent: Solicitor, India Office. 


1 (1084) L. R. 61 I A. 898, 8. c. 86 Bom. L. R. 1185. 


° 


e 


k , ; 
526 THE BOMBAY LAW REPORTER. [VOL XLIX, 


Present: 
Lord Thankerton, Lord Porter, Lord Simonds, Sir Madhavan Nair and Sir Jokn Beaumont. 
KING-EMPEROR v. SADASHIV NARAYAN BHALERAO.* 

Indian Penal Code (Act XLV of 1860), Sec. 124.4—Soedition— Marginal note does not reatrict section — 
Incitement to violence not necessary ingredient of sediton—Defence of India Rules, r. 34(6) 
(e)}—Prefudicial act—What tt means and includes. 

The word ;‘sedition,” which does not occur in s. 124A of the Indian Penal Code, 1860, 
but is only found qs a marginal note and is not an operative part of the section, merely provides 
„the name by which the crime defined in the section will be known. There is no justification 
for restricting the contents of the section by the marginal note. 

There is nothing in the language of either 8.124A of the Indian Penal Code or r. 34(6)(¢) 
of the Defence of India Rules, 1989, to suggest that the acts or words complained of must 
either incite to disorder or must be such as to satisfy reasonable men that that is their 
Intention or tendency. The first explanation to the section, which defines * disaffection” 
a3 including disloyalty and all feelings of enmity, is quite Inconsistent with the suggestion 
that “excites or attempts to excite disaffection” involves not only excitation of feelings of 
disaffection, but also exciting disorder. Tnottement to violence is not, therefore, a necessary 
ingredient of the crime of sedition. 

” Similarly, it i not an essential Ingredient of n “prejudicial act,” as defined in r. 84(0)(c) 
of the Defence ðf India Rules, that it should be an act which is intended or is likely to incite 
to public disorder. 

Niharendu Dut Majumdar v. The King Emperor, overruled. 

Queen-Empress v. Bal Gangadkar Tulak,* Besant v. Adrocaie General of Madras, and 
Waltace-Joknson v. The King,* relied on. 

Tms was an appeal from the decision of the Bombay High Court reported at 
46 Bom. L. R. 459, where the facts are set out at length. 

Briefly stated the facts were that on the occasion of the Independence day, 
i.e. on January 26, 1048, the accused, who was the-secretary of the Girni Kamdar 
Union at Jalgaon, published & leaflet in Marathi and circulated it among the 
members of the TA at Jalgaon. It appears at pp. 459 and 460 of 46 Bom. 
L. R. and pertinent extracts from it are given in the ju ent. For pert and 
circulating the leaflet the accused was prosecuted for the offence of publishing 
a prejudicial report as defined in r. 84(7) read with r. cael (e) and (g) of the Defence 

India Rules, 1939. The accused was itted by the trying Magistrate, and 
the acquittal was upheld on appeal by the High Court. The Crown appealed to 
His Majesty in Council. 


Sir Walter Monckton K. C. and W. Wallach, for the appellant. In 1943 the 

respondent made and published the document in question and distributed copies 
,of it, What we have to look at in this document is that it attempts to create 
disaffection against the Government, That.the leaflet does do so is abundantly 
clear in the opening agraph, where it says; ‘Unprecedented calamity has 
befallen our nation gal the aok of our country has been undergoing sufferings. 
The Imperialists have by their barbarous policy turned the entire country into 
a cremation grund.” 

There is no material difference between r. 846) (e) and s. 124A of the Indian Penal 
Code. Cases under s, 124A have decided that the offence consists in exciting or 
attempting to excite in others bad feelings towards the Government; there is a 
need for exciting disorder. It is no part of the definition of a Pee rejudicial r 
under r. 84(8) (e) that the rt should incite to disorder. AE o 
Federal Court to this effect is inconsistent with the ratio Iaiimis of certain Privy 
Council decisions. Queen-Empress v. Bal Gangadhar Tilak, Besant v. Advocate 
General of Madras.* and Wallace-Johnson v. The King.7 

I submit further that the learned Judges of the High Court were wrong in hold- 
ing that in view of s. 212 of the Government of India Act, 1985, they were bound 


* Dect led, tih, Eeruary I, 18, ere ‘Appeal irom 4 ie A. C. asi. 

the Hi a Court of Bo 5 1807) È E. R- Sa Bom, 119, 528 
1 |1043] F. C. R. 38 6 (1919) L L. R. 48 Mad. 146, 
2 (1897) L L. R 2 Bom. 112, 528. 8. © 21 Bom. L. R. 867, P.c. 
8 807 L L. R. 48 Mad. 146, 7 [1940] A. C. 281. 
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in this case to accept the law as declared by the Federal Court in Niharendu Dutt 
Majumdur v. The aoe -Emperor,! where there ig a conflict between the Federal 
Court and the Judicial Committee, the decision of the Judicial Committee is 
binding on the Courts in India. 


Lorp THANKERTON. This is an eppeal by special leave from a judgment of the 
High Court of Judicature at Bombay, dated January 25, 1944, which affirmed 
an order of Mr. S. D.-Adhav, Magistrate of the 1st Class, Jalgaon City, dated 
June 22, 1048, acquitting the respondent who had been charged under r. 88(5) 
of the Defence of India Rules for having, on January 26, 1948, made, published 
and distributed oe of a leaflet which contained prj judicial reports within the 
meaning of r. 84 (7) read with r. 84 (6) (e) and (g) of the Defence of India Rules, 
and ha thus contravened r. 88 (1) (c). 

The Detence of India Rules, which were made c Central Government 
under s. 2 of the Defence of India Act, 1989 (Act arsey of 1989)—-so far as 
material—provide as follows : 

“34. (6) ‘preyudictzl act’ means any act which is intended or is Hkely— 

(e) to bring into hatred ot contempt, or to excite disaffection towards, His Mujesty or the 
Crown Representative or the Government established by Jaw in British India or in any otber part 
of His Alajesty’s dominions ; 

(g) “to cause fear or alarm to the public or to any section of the public ; 

34. (7) ‘prejudicial report’ means ony report, statement or visible representation, 
whether truc or false, which, or the publishing of which, is, or is an incitement to the gommission 
of, a prejudicial act as defined in this rule ; 

38. (1) No person shall, without lawful authority or excuse, , 

(c) make, print, publish or distribute sny document containing, or sprend by any other 
meaw whatsoever, any prejudicial report ; 

(5) JC any person contravenes any of the provisions of this rule, he shall be punishable with 
imprkonmont for a term which may cxtend to five years or with fine or with both.” 

. The document which formed the subject-matter of the charge was admittedly 
made and published by the respondent at Jalgaon City on January 26, 1943, and 
he adunittelly distributed printed copies thereof. It Bal tree of a leaflet addressed 
“To all-the patriots,” and it will be sufficient to quote some of the statements 
in the leaflet: _ 

t Unprecedented culamity lias befallen our nation. and the whole of our country has been 
undergoing sulferings. The Imperialist have by their barbarous policy turned the entire country 
into a cremition ground. When we were in great need of the national leaders for the purpose 
of the national defence, the bureaucracy has declared the National Congress unlawful and have 
detained all the leaders in jail. 

By reason of firings and arrests several villages in Khandesh have been made desolate and 
on account of this great calamity the people are losing their moral courage (day by day) and 
the whole of the country bs putting on moribund appearance. The people in Khandesh have 
been harassed by the inequitable collective fines. As the Government is unable to solve the 
food problem, the cry of hunger is heard everywhere; and a situation has arisen everywhere 
in which serlous food riots are expected. By depriving the mills of the coal 50 thousand families 
of the workers have been thrown into the ditch of hunger. ; 

` But the Iinperlalists do not stop even at this. They are making ceaseless efforts to create a 
split between the people and the patriots. They have been trying to strengthen their hold by 
orealing disputes and differences among the people by various ways such as creating a split 
between the owner and the worker on the question of dearness allowance and coal, between the 
Inerchanty and consumers on the question of food grains and between the Muslims and the 
non Muslims on the queslion of collective fines. The disunion among the people is their last 
resort. ` 

If we blindly carry on sabotage activities simply because the Imperialists are not transferring 
powcr to us the Japanese Imperialism may dominate over us. Therefore in order to face both 
these cnlumities we must achieve this great task of bringing about unity on the burning questions 
bofore the public such as national defence and self-determination and must take over the control 
of national defence.” 


After a trial, the learned Magistrate acquitted the respondent. He pointed 
1 [1942] F. C. R. 88. l 
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- out that it was nowhere ted in the leaflet'that the work of national defence 
should be snatched away from Government forcibly, that the national leaders 
should be freed by using force or that national government should be formed 
by resorting to unconstitutional methods, but that, on the contrary,the public 
was exhorted to achieve national unity for all the above purposes, not to resort 
to sabotage, and to take part in the pe acl of achieving worldwide freedom. 
In the absence of any incitement to public disorder, he held himself bound to acquit, 
in view of the decision of the Federal Court in Ntharendu- Dutt Majumdar v. The 
King-Emperor,1 to which their Lordships will refer later. 

On appeal by the Crown, the decision of the Magistrate was affirmed by the 
High Court and the appeal was dismissed; the learned Judges held themselves 
bound by the decision of the Federal Court in Ntharendu’s case. The charge of 
having committed a prejudicial act within the meaning of r. 84 (6) (g) was not 

ressed and may be disregarded. The learned Judges, at the request of the 

rown, certified for the purpose of s. 205 of the Government of India Act, 1985, 
that the case does not involve a substantial question of law as to the interpretation 
of the Government of India Act or any Order in Council made thereunder. There- 
after the Crown obtained special leave to appeal against the decision of the h 
Court on an undertaki ‘that no further proceedings in connection with the 
said ¢c would be taken against the respondent in any event 80 long as that 
undertaking does not prejudice the reality of the appeal.” The respondent has 
not appeared in the appeal, which has been heard ew parte. 

The purpose of this appeal is to sheen the soundness of the decision in. 
Ntharendu’s case, which their Lordships will therefore consider in some detail. 
In consequence of a speech made at Calcutta, Niharendu was convicted by the 
Additional Chief Presi en aaa of offences under r. 84 (6), sub-paras. (e) 
and (k), of the Defence of India Rules. The conviction was upheld by the High 
Court, from which Niharendu appealéd to the Federal Court, which allowed the 
ap and acquitted the ap t on the ground that the speech of the appellant 
did not constitute a prejudicial act within the meaning of r. 84 (6) (e). The 
Federal Court did not deal with sub- (k) of r. 84(6). The judgment of the 
Court was delivered by Sir Maurice Gwyer C.J., who said, in reference to sub- 
para. (¢), that the prejudicial act was 

“ Described in precisely the same language as is used to describe the offence of sedition m 
s. 124A of the Indian Penal Code. We were invited to say that an offence described merely as a 
‘ prejudicial act’ in the Defence of India Rules ought to be regarded differently fram an offence 
described as ‘sedition’ in the Code, even though the language describing the two things ts the 
same. We cannot accept this argument, Sedition is none the less sedition beoause it is described 
by a less offensive name ; and in our opinion the law relating to the offence of sedition as defined 
in the Code is equally applicable to the prejudicial act defined in the Defence of India Rules. 
We do not think that the omission in the Rules of the thres ‘ Explanations’ appended to the 
section of the Code affects the matter. These are added to remove any doubt as to the true 
meaning of the Legislature; they do not add to or subtract from the section itself; and the 
words used in the Rules ought to be interpteted as if they had been explained in the same way.” 

The learned Chief Justice then proceeds to. consider the meaning of sedition in 
English law, as-defined and explained by decision of the Courts, and states the 
principle to be derived therefrom as follows : 

“ Public disorder or the reasonable antictpation or likelihood of public disorder, is thus the 
gist of the offence. The acts or words complained of must either incite to disorder or must be 
such as to satisfy reasonable men thet that is their intention or tendency.” 

The learned Chief Justice then applied that test to the appellant’s speech, 
and found that it contained no incitement, or intention or tendéncy to incite, 
to public disorder, and the conviction was set aside. : 

Their Lordships are unable to accept the test laid down by the learned Chief 
- Justice, as applicable in India. i j 
` Their Lordships agree, for the purposes of the present appeal, that there is no 
material distinction between r. 84 (6), sub-para. (e) and s. 124A of the Indian 


1 [1949)F. C. R. 38. 
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Penal Code, though it might be suggested that the words “anact which is intended 
or likely to bring” in the rule are wider than the words “brings or attempts to 
bring” in the Code. They further agree with the learnel Chi Justice that the 
omission in the rule of the three explanations in the Code should not lead to any 
difference in &nstruction. 

The word “sedition” does not occur either in s. 124A or in the rule ; ‘it is only 
found as a marginal note to s. 124A, and is not an eee part of the section, 
but merely provides the name by which the crime defined in the section will be 
known. There can be no justification for restricting the contents of the section 
by the marginal note. In England there is no statutory definition of sedition ; 
its mea and content have been laid down in many decisions, some of which 
are refe ae to by the Chief Justice, but these decisions are not relevant when 
you have a statutory definition of that which is termed sedition, as we have in 
the present case. 

Their Lordships are unable to find anything in the language of either s. 124A 
or the rule which could suggest that “the acts or words complained of must either 
incite to disorder or must be such as to satisfy reasonable men that that is their 
intention or tendency.” The first explanation to 8. 124A provides, ‘“The expression 
‘ disaffection’ includes a dat all feelings of enmity.” This is quite 
inconsistent with any suggesti t “excites or attempts to excite disaffection” 
involves not only excitation of feelings of disaffection, but also exciting disorder. 
Their Lordships are therefore of opinion that the decision of the Federal Court in 
Niharendu’s case proceeded on a moa construction of s. 124A of the Indian Penal 
Code and of sub-para. (e) of r. 84 (6) of the Defence of India Rules. 

In that view, their Lordships are of opinion that there should have been & 
conviction in the present case, for they have no difficulty in with the 
learned Judges of the High Court in this case, who have both stated that, if 
disorder were not an essential element, there are undoubtedly passages in the 
leaflet which hold the Government up to hatred or contempt, and which would 
have led them to convict. 

In the High Court three decisions of this Board were referred to, but the learned 
Judges preferred the decision of the Federal Court in Ntharendu’s case, as the same 
sub-paragraph of r. 84(6) was the subject of decision and it was the latest case ; 
it is A E E to consider whether the learned Judges had sufficient Aes for 

ese decisions such as would avoid the binding nature of decisions 
Sf this Be this Boar In the opinion of their Lordships, the principle of decision in these 
three cases is inconsistent with the decision of the Federal Court in Niharendu’s 
case, and it is regrettable that the Federal Court did not pay attention to these 
cases, two of which are Indian. 

In ‘Queen-Empress v. Bal Gangadhar Tilak: the charge was under s. 124A as it 
then stood, confined to disaffection, without any reference to hatred or contempt- 
Strachey J., in an admirable charge to the jury, which was subsequently approved 
by this Board, said (p. 188): 

“The offence consists in exciting or attempting to excite in others certain bad feelings. 
towards the Government. It is not the exciting or attempting to excite mutiny or rebellion, 
or any sort of actual disturbanoe, great or small. Whether any disturbance, or outbreak was 
caused by these articles, is absolutely immaterial If the accused intended by the articles to excite 
yebellion or disturbance, his act would doubtless fall within section 124A and would probably 
fall within other sections of the Penal Code. But even if he neither excited nor intended to excite 
any rebellion or outbreak or forcible resistance, to the authority of the Government, still if he 
tried to excite feelings of enmity to the Government, that fs sufficient to make him guilty under 
the section. Dam aware that some distinguished persons have thought that there can be no 
offence against the section unless the accused either counsels or suggests rebellion or forcible 
resistance to the Government. In my opinion, that view is absolutely opposed to the express 
, words of the section itself, which es plainly as possible makes the exciting or attempting to 
excite certain feelings, and not the inducing or attenfpting to induce to any course of action. 

such as rebellion or forolble resistance, the test of guilt. I can only account for such a view by 


attributing it to a complete misreading of the explanation attached to the section and to a mis- 
application of the explanation beyond its true scope.” 


1 (1892) L L. R. 22 Bom. 112, 528. 
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In refusing leave to appeal, inter alia, on the ground of misdirection as to the 
proper construction of s. 124A, the Board expressly approved of the charge. It, 
is sufficient for their Ldtdships to adopt the language of Strachey J. as exactly 
oo their view in the present case. 

Besani v. Advocate-General of Madras! it was pointed out by the Board that 
8. 4 of the Indian Press Act of 1910, which was under consideration in that case, 
was closely similar in language to s. 124A of the Penal Code, which had been the 
subject of careful consideration in Tilak’s case above referred to. 

In Wallace-Johnson v. The King,* under sub-s. (8) of s. 826 of the Criminal Code 
of the Gold Coast, “ seditious intention” was defined as ah intention “to 
bring into hatred or contempt or to excite disaffection against. ...the Government 
of the Gold Coast as by law established.” It was held by this Board that the 
words were clear and unambiguous, and that incitement to violence was not a 


necessary ingredient of the crime of sedition as thereby defined. 


pane of the Federal Court o 


In conclusion, their Lordships will only add that the amendments of s. 124A 
in 1898, the year after Tilak’s case, by the inclusion of hatred or contempt and 
the addition of the second and third explahations, did not affect or alter the 
construction of the section laid down in Ttlak’s case, and, in their opinion, if the 


‘Federal Court, in Ntharendu’s tase, had given their attention to 78 case, bad 


should have recognised it as an authority on the construction of s. 124A by whic 
they were boun 

Their anes are accordingly of opinion that the appeal should be allowed 
and that shed ts and orders of the Courts below shoal be set aside, and 
that it should T declared that it is not an essentigl ingredient of a prejudicial 
act as defined in Se ani (e) of r. 84 (6) of the Defence of India es that it 
should be an act which is intended or is likely to incite to public disorder. Their 
Lordships will humbly advise His Majesty accordingly. There will be no order 
as to costs. 


’ 


Lord Wright, Lord Porter, Lord Uthmatt, Sir Madhavan Nair, and Sir Jokn Beaumont. 
RALEIGH INVESTMENT CO., LTD. v. GOVERNOR-GENERAL 
IN COUNCIL.* 


‘Andian Income-taz Act (XI of 1922), See. 6Y—“‘ Assessment made under this Act "—Meaning of. 


The obvious and correct meaning of the phrose “assessment made under this Act,” 
occurring in s. 67 of the Indian Income-tax Act, 1922, is an assessment finding its origin tn 
an activity of the assessing oficer acting as such. The dircumstance that the assessing 
officer has taken into account an slira vires provision of the Act is immaterial in determining 
whether the assessment is “made under the Act.” The phrase desqribes the provenance of 
the assessment ; it does not relaté to its accuracy in point oflaw. The use of the machinery 
provided by the Act, not the result of that use, is the test. 

An assessment made under the machinery provided by the Act, if based on a provision 
subsequently held to be ulira vires, is not a nullity like an arder of a Court lacking juris- 
diction. Reliance on such a provision is not an excess of jurisdiction, but a mistake of 
law made in the course of its exercise. Such a mistake can be corrected only by the 
machinery provided by the Act, and not by a suit. 


THe facts appear from the judgment. 


Cyril Radcliffe K. C. and S. Igaacs, T Vaca . 


J. Millard Tucker K. C. and B. MacKenna, for the respondents. 
Loro Urawarr. This is an a ope by The Ralei elare adon Ltd., from a 


in its Civil te jurisdiction reversing 
a decree Br a Sai katat the Tigh Com of Galeate ca tm ORAS 
il jurisdiction. 


The suit in which that decree was passed was brought by the appellant against | 


| 


the respondent, the Governor-General in Council, claiming repayment of 


1 (1919) L L. R. 43 Mad. 146, * Decided, February 19, 1947. On Appeal 
s. © 21 Bom? L. R. 807, P. a. from the Federal Court of India. 
2 [1940] A. C. 331. 
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Rs. 4,85,205-5-0, of a larger sum paid by the appellant under an assessment 
to income-tax made upon it. The basis of this claim was that in the computation 
of assessable income effect has been given to a provision of the Income-tax Act 
which, in the submission of the mepelianit was ulira vires the Indian Legislature, 


. and that the assessment was therefore wrong. 


The respondent contended, first, that the impugned provision was not ultra vires 
the Indian Legislatare and, second, that, whether the impugned provision was or 
was not ultra vires, the High Court in its ordinary civil jurisdiction was precluded 
from entertaining the suit by reason of s. 226 of the Government of India Act, 
1985, and also by reason of s. 67 of the Indian Income-tax Act, 1922. 

The High Court held that the provision was ulira vires and that jurisdiction to 
entertain the suit was not denied by either of these two sections. An order for 
repayment of the sum in question was therefore made. The Federal Court held 
that s. 226 of the Act of 1985 barred the maintenance of the suit before the High ‘ 
Court in its ordinary civil jurisdiction, and they expressed their view that the 
impugned provision was not ultra vires the Indian legislature. The Federal Court 
accordingly ordered the dismissal of the suit. 

In the arin before the Federal Court the point as to jurisdiction arising 
under s. 67 of the Act of 1922 was not taken. But jurisdiction cannot be given 
by consent. It is pars judicis to take jurisdiction into consideration and the 
section has to be considered. Their Lordships, having come +o the conclusion 
that this section bars the maintenance of the suit, do not think it proper to express 
any opinion on the effect of s. 226 of the Act of 1985 or on the validity of the im- 
pugned provision. The views of the High Court and the Federal Court upon 
the latter topic stand only as dicta receiving neither assent nor dissent from their 
Lordships. ; - 

The material facts so far as relevant are as follow :— 

The appellant is a joint stock company incorporated in the Isle of Man, havi 
its registered office in that island, and its main office in England. At all natenn 
times it held the bulk of the shares in eleyen companies, carrying on business in 
British India. Two of these companies are companies incorporated in British 
India, having their registered offices and headquarters in Calcutta. The nine 
remaining companies (called the sterling companies) are, as to some of them, 
incorporated in the Isle of Man and, as to the rest, incorporated in England. The 
business of the sterling rage ea in India is by local Boards, but the 
ultimate -control lies with the London Boards. e meetings of the sterling 
companies are held in England. : 

the dividends that were received by the appellant from the sterling companies 
were declared paid and received in Eng No part of them was ever remitted 
to British India. 

On January 6, 1989, the proper Income-tax officer by notice required the 
appellant to make a return of its total income (and total world income) for the 
assessment year 1989-40. A return was made on May 18, 1989. In the corres- 
pondence which followed the appellant raised the point that Expl. 8, to para. 4 (1) 
of the Income-tax Act 1922, as amended, if it applied to dividends declared and 
paid outside British India to persons not resident in British India was ultra vires 
the Indian Legislature. f 

By an assessment order dated December 28, 1940, the Income-tax OM 
assessed the appellant as a non-resident upon a total income of Rs, 75,45,197. 
The total income so ascertained included the dividends received from the sterling 
companies. . 

By an assessment form and notice of demand dated December 28, 1940, the 
appellant was assessed in respect of income-tax and super-tax in the sum of 
Rs. 4,45,202-18-0. The tax attracted by the inclusion of the dividends from 
the sterling companies amounted to Rs. 4,85,290-5-0. The demand notice required 
payment on or by February 28, 1941, and stated that in default of payment, the 
appellants would be liableto penalties and that a warrant of distress might be issued. 

The appellant then intimated its intention of appealing against the assessment 
as far as it related to the taxation of dividends received from the sterling companies, 
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and requested the Income-tax officer to stay his hand pending the appeal. That 
request was refused and the appellant accordingly, on March 12, 1941, paid the 
tax demanded under protest. 

On June 4, 1941, the ap ale Baye notice of appeal to the Appellate Assistant 
Commissioner of Income Tax. January 16, 1942, the’ appellant informed 
the Appellate Assistant Commissioner that it did not propose to proceed with the 
Dra By his order dated January 24, 1942, the Appellate Assistant Com- 
missioner confirmed the assessment, expressing the opinion that the constitutional 

estions raised by the appellant could not be entertained in an appeal under the 
income bax Act, by the provisions of which the Income-tax Authorities were bound. 

On April 17, 1942, the appellant instituted the present suit, in the High Court 
of Calcutta in its ordinary original civil jurisdiction, claiming— 

(1) A declaration that-in go far as In. 8 and the other provisions of the 
Indian Income-tax Act purport to authorize the assessment and ing to tax 
of a non-resident in respect of dividend, declared or paid outside British India, 
but not brought into British India, those provisions were ultra vires the legislative 
powers of the Federal Legislature and that therefore the Soppela was not liable 


to be assessed or to tax in respect of the dividends from the sterling 
companies and that the assessment was illegal and wrongful, 
(2) An injunction restraining the ent, from making assessments in- 


future years in respect of dividends from the sterling companies. 

(8) Repayment of Rs. 4,85,290-5-0 together with interest. 

In form the relief claimed does not profess to modify or set aside the assessment. 
In substance it does, for repayment of part of the sum due by virtue of the notice 
of demand could not be ordered so long as the assessment stood. Further, the 
claim for the declaration cannot be rationally regarded as having any relevance 
except as leading up to the claim for yment, and the claim for an injunction‘ 
is merely verbiage. The cloud of words fails to obscure the point of the suit. 
An assessment made under the machinery provided by the Act,.if basedon a 

rovision subsequently held to be ultra vires, is not a nullity like an order of a 
urt lacking jurisdiction. Reliance on such a provision is not an excess ‘of 
jurisdiction, but a mistake of law made in the course ofits exercise. Their Lordshi 
therefore regard the suit as in truth directed exclusively to a modification of the 
assessment. : 

It is not necessary to set out the ede provision of the Income-tax Act 
pursuant to which the dividends received from the sterling companies were brought 
mto computation. It is sufficient cle that there is a substantial question whether 
or not that provision is ultra vires the Indian Legislature. . 

Those are the material facts. 

Their Lordships now propose to consider and determine whether the bringing 
of the suit is barred by s. 67 of the Indian Income-tax Act, 1922. That section 
runs as follows :— 

“No sult shall be brought in any Civil Court to set aside or modify any assessment made 
under this Act and no prosecution, sutt or other proceeding shall lie against any officer of the 
Crown for anything in good faith done, or intended to be done, under the Act.” . 

The argument fdr the gps was that an assessment was not an assessment 
“ made under the Act” if the assessment gave effect to a provision which was 
ultra vires the Indian legislature. In law such a provision, being a nullity, was 
non-existent. An assessment justifiable in whole or in part by reference to or 
by such a provision was more aptly described as an assessment not made under 
the Act than as an assessment made under the Act. The section in question had 
therefore, it was urged, no application if the impugned prévision in the Income- 
tax Act, 1922, was ulira vires. This construction frida some support in cases 
-decided in India. Pos 

In construing the section it is pertinent in their Lordships’ opinion to ascertain 
whether the Act contains machinery which enables an assessee effectively to raise 
-in the Courts the question whether a particular provision of the Income-tax Act 
bearing on the assessment made is or is not ultra vires. The presence of such - 
machinery, though by no means conclusive, marches with a construction of the 
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section which denies an alternative jurisdiction to enquire into the same subject 
matter. The absence of such machinery would greatly assist the appellant on the 
question of construction and, indeed, it may be added that, if there were no such 
machinery and if the section affected to preclude the High Court in its ordinary 
civil jurisdiction from considering a point of ukra vires, there would be a serious 
question whether the opening part of the section, so far as it debarred the question 
of ultra vires being debated, fell within the competence of the legislature. 

In their Lordships’ view it is clear that the Income-tax Act, 1922, as it stood 
at the relevant date, did give the assessee the right effectively to raise in relation 
to an assessment made upon him the question whether or not a provision in the 
Act was ulira vires. Under s. 80, an assessee whose only ground of complaint 
was that effect had been given in the assessment to a provision which he contended 
was tira vires might appeal against the assessment. If he were dissatisfied with 
the decision on toca the etails relating to the procedure are immaterial— 
the assessee could ask for a case to be stated on any question of law for the opinion 
of the High Court and, if his request were refused, he might apply to the High 
Court for an order requiring a case to be stated and to be referred to the High 
Court (see s. 80 and Secretary of State v. Meyyappa Chettiar’). It cannot 
doubted that included in the questions of law which might be raised by a case 
stated is any question as to the validity of any taxing provision in the Income- 
tax Act to which effect has been given in the assessment under review. F 
decision of the High Court upon that question of law can be reviewed on appeal. 
Effective and appropriate machinery is therefore provided by the Act itself for 
the review on grounds of law of any assessment. Itis in thatsetting that s. 67 has 
to be construed. ~ 

In their Lordships’ view the construction of the section is clear. Under the 
Act the Income-tax Officer is charged with the duty of assessing the total igcome 
of the assessee. The obvious meaning, and in their Lordships’ opinion the 
correct meaning, of the phrase ‘‘ assessment made under the Act” is an assessment 
finding its origin in an activity of the assessing officer acting as‘such.’ The cir- 
cumstance that the assessing officer has taken into account an ultra vires provision 
of the Act is jn this view immaterial in determining whether the assessment is 
“ made under the Act.” The phrase describes the provenance of the assessment : 
it does not relate to its accuracy in point oflaw. The use of the machinery provided 
by the Act, not the result of t use, is the test. 

' The results which would follow from the acceptance of the appellant’s argument 
are somewhat curious. : 

First, no distingtion can for the purpose in hand be drawn between an assessment 
giving effect to an ultra vires provision and an assessment giving effect to a wrong 
construction of a provision to which no objection based on wira vires can be taken. 
There may indeed be practical difficulties in making out in a civil Court that a 
wrong construction has been placed on, a provision, but, assuming those difficulties 
are surmounted, the assessment is established as one which on the appellant’s 
construction is not “made under the Act.” All questions of law affecting the 
accuracy of an assessment might therefore be raised in proceedings in any civil 
Court, where reliance was sought to be placed on the assessment. The section 
on the appellant’s construction is robbed of all practical content. 

Second, on the appellant’s construction, in order to ascertain whether a civil 
Court is barred by the section from reviewing an assessmént brought before it, 
the legal merits of the assessment have first to be considered and decided. For 
if the assessment is determined to be right in law, the jurisdiction of the civil 
Court to entertain the suit is excluded. The assessment is on the appellant’s 
construction made under the Act. If, on the other hand, the assessment is deter- 
mined to be wrong, the jurisdiction of the civil Court to entertain the suit arises, 
` The result of an enquiry into the merits of the assessment is, on the appellant’s 

construction, to determine whether jurisdiction existed to embark on the enquiry 
atall. Jurisdiction is made to depend not on subject matter but on the correctness 


’ 


1 [1987] Mad. 211. 


584 THE BOMBAY LAW REPORTER. [vor XLIX. 


of the suitor’s contention as respects subject matter. The language of the section 
is inapt to justify any such capricious method of determining jurisdiction. 

In conclusion their Lordships would observe that the shea of the Act is to 
set up a particular machinery by the use of which alone total income assessable 
for income tax is to be ascertained. The mcome tax exigible is determined by 
reference to the total income so ascertained and only by reference to such total 
income. Under the Act (s. 45) there arises a duty to pay the amount of tax de- 
manded on the basis of that assessment of total income. Jurisdiction to question 
the assessment otherwise than by use of the machinery Ban steer y navidad bs the 
Act would appear to be inconsistent with the statuto ligation to pay arising 
by virtue of the assessment, The only doubt indeed, in their Lordships’ mind, 
is whether an express provision was necessary in order to exclude jurisdiction in a 
civil Court to set asidé or modify an assessment. 

Their Lordships will therefore humbly advise His Majesty that the appeal be 
dismissed. The appellant will pay the costs of the appeal. 


Solicitor for appellants: D. M . Oppenheim. ° 
Solicitor for regpondents : Do ides India Office. 


Present: 
Lord Thankerion, Lord Porter, Lord Simonds, Sir Madhavan Nair, and Sir John Beaumont. 
MOULVI HAMID HASSAN NOMANI v. BANWARILAL ROY.* 

High Courte Act (24 & 25 Vic. c. 104), See. 9—Letiers Patent (Calcutta), 1865—Wrtt of quo warranto 
: ee E eee ee 
original cibil jurisdiction—Original civil jurisdiction of Supreme Cofert of Calcutta and 
tis inheritance by High Court of Calceutta—-Construction. i 

Phe High Court of Calcutta has no power to grant an information in the nature of quo 
_ warrento against classes of persons residing outside the limits of its ordinary original civi 
jurisdiction 


On the construction of s. 9 of the High Courts Act, 1861, and the Letters Patent of 1865, 
the original civil jurisdiction which the Supreme Court of Calcutta possessed over certain 
classes of persons outside the territorial limits of thet jurisdiction has not been inherited by 
the High Court of Calcutta. The power to grant an information in the nature of guo warranio 
arises in the exercise of the ordinary original civil jurisdiction and such jurisdiction is confined 
to the town of Calcutta. 

Ryots of Garabandho v. Zemindar of Pariakimed?. and The King v. Francis," referred to. 


Tue facts are stated in the judgment. 


Sir Walter Monckton K. C. and B. MacKenna, for the appellant. Monckton. 
My first submission is that this appeal i is governed by the decision Ryots of Gara- 
bandho v. Zemindar of Parlakimeds.” I am on allfours with that case, as there the 
personal residence of the defendant made no difference, the substance of the 
was the Court, so here the substance of the thing is the office and the fortuitous 
circumstance that Nomani may have been a person in the specified type of employ- 
ment makes no difference. The office is an office in connection with the Howrah 
Municipality outside the local limits of the Court’s jurisdiction. Secondly, the 
writ of quo warranto will only issue when the office in question was held under 
the Crown, or was created by the Crown or statute. Until 1858 no office held 
under the Crown, or created by the Crown or by statute could have existed except 
in the city of Calcutta itself, and if the Act of 1858 did not enlarge the jurisdiction 
of the Supreme Court, there is no question of inheriting it, and it has never been 
obtained. Thirdly, under s. 9 of the High Courts’ Act, 1861, the High Court had 
such jurisdiction primarily as the Lettera Patent of 1865 conferred on it. That 
is to say, the High Court had such jurisdiction as the Supreme Court had save 
as the Letters Patent otherwise directed. I submit therefore that the Letters 


* Decided, Mach ő, 1947. Appeal from 2 { } 
Calcutta. ; 8 (1948) L. R. 70 L A. 129, 
1 (1048) L. R. 70 L A. 129, s. c. 47 Bom. L. R. 525 
8. C. 47 Bom. L. R. 525.- 
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status, of the person usurping such office, the writ or information being concerned 
with the office, and not with the person. . Secondly, he contended that the 
appellant, though a servant of Government, could not be regarded as in the 
position of a servant of the East India Company in relation to the jurisdiction 
of the High Court. 

His second ground was that, assuming that the Supreme Court would have had 
power to grant the information in the present case, the High Court has no such 
power because it has not inherited the personal jurisdiction of the Supreme Court 
over classes of persons residing outside the limits of its ordinary original civil 
jurisdiction. This alternative argument was not touched upon in the decision 
of this Board in Parlakimed?s case. 3 

It is clear that the appeal must succeed if the appellant is right on either of 
his two alternatives. As the Board has formed a clear opinion that the appellant 
is right upon bis second alternative, it is unnecessary to discuss the first alternative. 
Their Lordships, therefore, assume for the purpoe of this appeal that the Supreme 
Court before its abolition in 1861 would have had power to grant the information 
in this case. In making this assumption, however, their Lordships must not’ 
be taken as ing with all the views expressed in the judgment of the High 
Court on this part of the case. In particular they would keep an open mind upon 
the two matters on which Sir Walter Monckton concentrated his argument upon 
his first ground of appeal as already noted. 

The question whether the Higl Court of Calcutta inherited the personal juris- 
diction of the Supreme Court in its original civil jurisdiction depends primarily 
upon the construction of the High Courts Act, 1861, and the Letters Patent issued 
thereunder. Before, however, discussing those enactments, it is necessary to 
notice that by the Government of India Act, 1858, the government of the territories 
then in the possession, or under the goverment, of the East India Company, 
and all powers in respect thereto, ceased to be vested in the Company and became 
vested in the British Crdwn. Section 58 of the Act provided that ns who 
at the time of the commencement of the Act held any offices, em (amen or 
commissions under the said Company in India should, thenceforward, be deemed 
to hold such offices, employment and commissions under Her Majesty as if they 
had been appointed under the Act, and should be paid out of the revenue of 
India; and s. 64 provided, inter alia, that all enactments applicable to the offices 
and services of the said Company in India and to the appointments to office or 
admissions to service’by the said Court of Directors, shoul , subject to the provi- 
sions of the Act, remain applicable to the offices and services continued and to the 
officers and servants, appointed, or employed, in India, and to appointments to 
office or admissions to service under the authority of the Act. 

` By the High Courts Act, 1861, it was provided ins. 8, that upon the establishment 
of a High Court in the Presidency of Fort William in Be the Supreme Court 
should be abolished. Section 9 is in the following terms :— 

‘Each of the High Courts’to be established under this Act shall have and exercme all such 
Civil, Criminal, Admiralty, and Vice-Admiralty, Testamentary, Intestate, and Matrimonial 
Jurisdiction original and appellate and all such powers and authority for; and in relation to, 
- the administration of justice in the Presidency for which it is established, as Her Majesty may 
by such Letters Patent as aforesaid, grant and direct subject, however, to such directions and 
limitations as to the exercise of original, civil and criminal jurisdiction beyond the Hmits of the 
Presidency Towns as may be presailbed thereby; and save as by such Letters Patent may be 
otherwise directed, and subject and without prejudice to the legislative powers in relation to 
the matters aforesaid of the Governor-General of India in Council, the High Court to be established 
in each Presidency shall have and exercise all jurisdiction and every power and authority what- 
soever in any Manner vested in any of the Courts in the same Presidency abolished under this 
Act at the time of the abolition of such last-mentioned Courts." 

Under that section the powers of the High Court were to be conferred by Letters 
Patent and so far as those powers, or any legislative Acts of the Governor-General 
of Indiain Council, did not otherwise provide, the High Court was to exercise all 
jurisdiction and every power and authority which had been vested in the Supreme 
Court; but the words in the middle of the eection; ‘‘ subject, however, ta such 
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directions and limitations as to the exercise of original, civil and criminal jurisdic- 
tion beyond the limits of the Presidency Towns as may be prescribed thereby ” 
seem to indicate that the limits of the original jurisdiction of the Court was to 
be a matter specially within the ambit of the Letters Patent. 

Letters Patent were granted under the Act establishing the High Court of 
oe (under the name of the High Court of Judicature at Fort William in 

) in the year 1862, and amended Letters Patent r ing the former 
Totten Patent, and re-establishing the said High Court were issued in the year 
1865. Those Letters Patent, by virtue of s. 106 of the Government of India 
Act, 1918, and s. 228 of the Government of India Act, 1985, are still in force. ‘ 

Clause 11 of the Letters Patent of 1865 is in these terms :— 

“ And We do hereby ordain that the said High Court of Judicature at Fort William in Bengal 
shall have and exercise ordinary original civil jurisdiction within such local limits as may, from 
tims to time, be declared and prescribed by any law made by competent legislative authority 
for India, and until some local limits shall be so declared and prescribed, within the limits declared 
and prescribed by the proclamation fixing the limits of Calcutta issued by the Governor-General 
in Council on the Tenth day of September, in the year of Our Lord, one thousand seven hundred 
‘and ninety-four, and the ordinary original civil jurisdiction of the seid High Court shall not extend 
beyond the limits for the time being declared and prescribed as the local limits of such jurisdiction.” 

Clause 12 defines the extent of the ordinary original civil jurisdiction. Later 
clauses confer upon the High Court p and criminal jurisdiction and special 
jurisdiction in insolvency and in Admiralty, Testamentary and matrimonial 
matters and over infants, idiots, and lunatics. Apart from the ordinary original 
civil and ordinary o criminal jurisdiction the jurisdiction of the High 
Court extends beyond the town of Calcutta. 

It will be noticed that the concluding sentence of cl. 11 provides that the o 
original civil jurisdiction of the High Court shall not extend nd the limits for 
the time being declared and prescribed as the local limits of such jurisdiction, 
which limits admittedly are confined to the town of Calcutta, High prerogative 
writs, are not mentioned in the Letters Patent, and it may be noted in passing 
that, the writ of mandamus has been superseded in India by ss. 45 to 50 of the 
Specific Relief Act, and the writ of habeas corpus has been superseded by s. 491 
of the Code of Criminal Procedure. If the power to issue the other high pre- 
rogative writs falls within the ordinary original civil jurisdiction of the High Court, 
their issue outside the local limits of such jurisdiction is expressly barred by cl. 11. 
It cannot be disputed that the issue of such writs is a matter of original jurisdiction. 
As to its being of a civil nature, it was held as long ago as 786 ta The King F, 
Francis! that information in the nature of quo warranio is in the nature of a civil 
proceeding so that a new trial may be ordered. That leaves only the adjective 
“ ordi ” and it was contended, on behalf of the respondent, that the issue 
of a high prerogative writ could not be regarded as falling within the ordinary 

original civil jurisdiction; that it would be an act of extraordinary jurisdiction. 
But the ression “ ordi original civil jurisdiction” ap to be used in 
the Letters Patent in distinction to the extraordinary original civil jurisdiction 
conferred by s. 18. The marginal note to that section is “extraordinary original 
civil jurisdiction” and the section empowers the h Court to remove and to 
try and determine as a Court of extraordinary origina! jurisdiction any suit being, 
or ean within the jurisdiction of any Court, whether within or without the 
Bengal Division of the Presidency of Fort William subject to its superintendence 
when the said High Court shall think proper to do go either on the agreement of 
the parties to that effect, or for p es of justice. With cls. 11 and 18 must be 
read cls. 19 and 20. Clause 19 provides that in the exercise of its o original 
civil jurisdiction the law or equity te be applied shall be the law or equity which 
would have been applied by the said High Court to such case if those Letters 
Patent had not canned By cl. 20, the marginal note to which is “In the exercise 
of extraordinary original civil jurisdiction , it is enacted that with respect to the 
law or equity and the rule of good conscience to be applied in each case coming 
before the said High Court of Judicature in Fort William in Bengal in the exercise 
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of its extraordinary original civil jurisdiction, such law or equity and the rule 
of good conscience shall be the law or equity and the rule of good conscience which 
would have been applied to such case by any local] Court having jurisdiction therein. 
It is plain that in a matter coming before the Court on a high prerogative writ 
there could be no local Court having jurisdiction. Any such proceedings clearly 
do not come within the expressiore “Extraordinary Original Civil Jurisdiction ” 
which is only usedincls. 18 and 20.° In their Lordships’ opinion any original civil 
jurisdiction possessed by the High Court and not in express terms conferred by 
the Letters Patent or fater enactments falls within the description of ordinary 
ori civil jurisdiction. 
eir Lordships feel no doubt on the construction of s. 9,of the High Courts 
Act, 1861, and the Letters Patent of 1865, that the original civil jurisdiction which 
the Supreme Court of Calcutta eased over certain classes of persons outside 
the territorial limits of that jurisdiction has not been inherited by the High Court, 
that the power to grant an information in the nature of warranto arises in 
the exercise of the ordinary original civil jurisdiction of ed High Court, that 
such jurisdiction is confined to the Town of Calcutta and that, as the appellant does 
not reside and the office which he is alleged to have usurped is not situate within 
those limits, the Court had no power to_grant the information in this case. That 
this restriction upon the power which the High Court inherited from the Supreme 
Court was deliberate is suggested by the omission of the Legislature to afford 
any guidance as to the sense in which expressions, appropriate to that jurisdiction 
in former times, were to be understood in the altered conditions introduced in 
1858. After the Government of British India was assumed by the British Crown 
it is clear that the meaning to be attached in the future to such expressions as 
“ British subject > and “ Servants of the Company ” urgently required clarifica- 
tion if those expressions were to remain in use. Before that date Indians were 
not British subjects, and a jurisdiction confined to British subjects was, in effect, 
one confined to British Nationals. After 1858 all inhabitants of British India 
became British subjects, and if the old distinction was to continue, it would have 
to be between British subjects who were British Nationals and British subjects 
who were Indian Nationels, in, servants of the Company ceased to exist 
after 1858, and whether s. 64 of the Government of India Act, 1858, had the effect, 
as the High Court thought, of bringing all government servants however appointed 
within the description of servants of the Company for the purpose of determining 
ee of the High Court would be a FE open to debate. Their 
rdships think that the rational explanation of the omission by the Legislature 
to define terms’ plainly calling for definition is that in the view of the Legislature 
such terms were no longer to be in force. 

For these reasons their Lordships will humbly advise His Majesty that this 
appeal be allowed and that the order of the High Court of Calcutta dated July 
19, 1944, be set aside. In accordance with the arrangement made at the APN 
of the appeal the appellant must pay the respondents’ costs of this appeal an 
there wili be no alteration of the orders of the lower Court as to costs. 

Solicitor for appellant : Solicitor, India Offce. 

Solicitors for respondents: Leader, Henderson & Leader. 


APPELLATE CIVIL. 


Before Mr. Justice Mackin and Mr. Justice Digi. 
MUNSHI & COMPANY v. YESHWANT TUKARAM TELL* 
TWorkmen’s Compensation Act (VIL of 1923), Sec. 3—Workman employed in godown in Bombay 
docks during war period—tInfuries sustained by workmen as result of skip exploding in docks— 
Whether accident arose ‘‘out of” workmen's employment. 
A ship carrying explosives during the last war exploded in the Bombay docks and os the 
result of the explosion the wall of a godown in the docks suddenly collapsed. A hot plate 
* Decided, July 1, 1946. First Ap tion, Bombay, in Application No. 660/C. 


No. 888 of 1045, from the decision of S. K. 21 of 1948. 
Patkar, Commissioner for Workmen’s Com- 
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of metal got into what was left of the godown and hit a workman’s leg which had to be 

- amputated. On a claim by the workman for compensation in respect of his disability it 
was contended by his employer that the accident, though it arose in the course of the 
workman’s employment, did not arise “ out of” his employment within the meaning of s. 8 
of the Workmen’s Compensation Act, 1928:— ` i : 

Held, (1) that an accident could not be said to arise out of employment unless the risk of 
such an accident had been, even before the accident, inherent In the employment fteelf to 
a greater or lesser extent ; 

(2) that employment in the Bombay docks during the late war carried with it ad 
inherent risk, however remote, of injury by reason of such an explosion ; 

(8) that, therefore, the accident arose out of a risk inherent in the employment iteelf 
and can, therefore, be sald to have arisen out of the employment. 

Thom or Simpson v. Sinclair! and Brooker v. Thomas Borthwick & Sons (Australasia), Ld.,* 
referred to. 

Tue facts are stated in the judgment. 


H. M. Choksi, for the appellant. 
P. S. Bakhale, for the respondent. 


' Macxurn J. This is an appeal by an employer against the award of compensation 
to one of his workmen: in ect of an inj suffered in warehouse in Prince’s 
Dock at the time of the Bonitbey. Fali ot April 14, 1944. "The facts are not 
in dispute. The workman was employed in a “sents As the result of the 
explosion the wall suddenly collnpeed. and a hot plate of metal got into what was 
left of the godown and hit the workman’s leg. As a result of this injury his leg 
was amputated. His disability was assesséd at 60 per cent., and he was awarded 
altogether Rs. 1,512 by way of compensation and an additional Rs. 4 for court-fee 
Cc - 


harges. i 

It is to be noted that after the explosion the Government of India set up a 
Claims Commission and the applicant appeared before the Claims Commission. 
He was awarded by them Rs. 2,280 in respect of his injury, but that sum was 
made subject to a deduction of the amount awarded to him in the proceedings 
under the Workmen’s Compensation Act. The fact of the Claims Commission 
being in existence is important in this case, because it is the justification put 
forward by the applicant for having appeared before the Commissioner for 
Workmen’s Compensation more than twelve months after the date of the accident. 

let apn ag unds of this appeal are (1) that the claim having been made 
twelve mon the date of thie accident was beyond time and should have 
been treated as such, and (2) that the accident, though it arose im the course of 
the applicant’s employment, did not arise “out of” his employment within the 
m of the Act. The explosion took place on April 14, 1944, and the claim 
to the Commissioner for Workmen’s Compensation should have been made within 
& year of that date; actually it was not made till April 26, 1945. The applicant 
however stated in his application (which he incidentally verified on oath) that he 
had been under the impression that he would receive all his compensation from 
the Court of the Claims Commissioner, but that he was afterwards given to under- 
stand that he was entitled to receive compensation under the Workmen’s Compen- 
sation Act in the first instance and then would receive additional compensation 
from the Claims Commissioner. This explanation was accepted by the learned 
Commissioner, and in his discretion he treated the application as being within 
time. Section 10-of the appeliant him such a discretion. 


\ 


But on behalf of the ap t-employer it is now arguéd that there was no 
material on record upon which it was open to the Commissioner to exercise his - 
‘ discretion in favour of the workman, and that this Court is therefore entitled 
to interfere in appeal, even in a matter which is prima facie a matter of discretion. - 
The argument is that beyond the statement of the applicant that he misunderstood \ 
his rights, there is nothing by which he could show cause justifying his application \ 
being made out of time. Ignorance óf the law is no extuse; and it is argued that 


1 [1917] A. C. 127, i 2 [1988] A. C. 699, 
8. c. 10 B. W. C. C. 220. 26 B. W. C. C. 495. 
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the very form of the application made by the workman before the Claims Com- 

missioner shows that the possibility of compensation being available under the 
Workmen’s Compensation Act had to be taken into account by the Commissioner. 

We fully agree with the appellant’s learned advocate that there was no real justifi- 
cation for the applicant’s misunderstanding his legal rights; and so far as the record 
of the case goes there is nothing to show how it was that he came to misunderstand 
them. But it cannot be doubted that he did misunderstand his ition, since 
otherwise he would certainly have made his claim to the Commissioner for Wotkmen’s. 
Compensation at the same time as he made it to the Claims Commissioner; and 
we cannot feel that the learned Commissioner was wrong in finding in his discretion ~ 
that the applicant had justified the late presentation of his application. There 

is, as I say, very little on the record. But there is at any rate verification by 

affirmation of st the applicant stated in his application; and if the learned 

Commissioner thought fit to act upon that material, we cannot say that he was 

not justified in doing so. That the applicant genuinely did misunderstand his 

position is clear from the fact that he gave “no” as the answer to the question 

on his claims-form as to his right to compensation under the Workmen’s Com- 

pensation Act. We are unable to find that the discretion of the Commissioner 

was exercised unjudicially, and in that respect we do not propose to interfere. 

The next question is whether the accident arose “out of” the employment within 
the meaning of s8. 8 of the Act. It cannot be disputed that for an accident to arise 
out of any particular employment the risk of such an accident must to a greater 
or leaser dere have been inherent in the employment before the accident occurred; 
and it is evident that the risk of a ship exploding and knocking down a godown 
wall and through the ruins disc ing a heavy piece of iron on to an employee’s 
leg is not a risk which is ordinarily. inherent, even remotely, in the applicant’s 
employment in the godown. The learned Commissioner bases his decision that 
fhe accident arose out of the employment largely upon two English decisions, 
Thom or Simpson v. Sinclair and a later case which fully discussed Thom or Simpson 
v. Sinclair, namely Brooker v. Thomas Borthwick & Sons (Australasia), Ld.* In the 
first of them a woman was injured by the fall of a wall which had no connection 
whatever with her employment. But the’ immediate cause of the injury was 
the collapse of the shed in which she was working; and the collapse of the shed . 
was due to the fall of the wall. It was held by the House of Lords that it was 
immaterial to look beyond the immediate cause of the injury and to consider 
why the shed collapsed or to consider whose wall it was that brought the shed 
down, and they held that upon the terms of her employment the woman had to 
work in this particular shed and was in consequence injured by an accident which 
happened to the roof of the shed. In the second case a workman was injured by 
the collapse of a Dean due to an earthquake. The principle of Thom or Simpson 
v. Sinclair was followed in the case and the injuries were held to arise out of the 
employment, 

tt is evident that these decisions, if pressed far enough, could cover a number of 
cases which could not otherwise be held to be accidents arising out of employment. 
It would, I think, be easy to press them too’far. We agree with the learned 
Commissioner that it is possible to justify the grounds for compensation in this 
P case by reference to these two cases. But for o ves we prefer to 

e our decision upon different grounds. Itis, as I say, only logical to hold that 
an accident cannot be said to arise out of employment unless the risk of such an 
accident has been, even before the accident, inherent in the employment itself 
to a greater or lesser extent; and though in the present case it could not be said 
that employment in a godown in the Bombay Docks normally involved a risk 
of injury by the explosion-of a ship, nevertheless it must not be forgotten that 
this explosion occurred during war time; and it is notorious that during the 
late war, in spite of the protests of the Port Trust, the regulations of the Port Trust 
prohibiting the entry of ships garrying explosives into the docks were rélaxed, 
with the result that ships carrying explosives frequently came into the Docks, and 


1° [1917] A. C. 127, 2 [1983] A. C. 669, 
a. c. 10 B. W. C. C. 220. s. c. 26 B. W. C, C. 405. 
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we have ve every reason to believe that on more than one occasion they ‘actually 
caught fire. It cannot, we think, be doubted that employment in the docks 
during the late war did carry with it an inherent risk, however remote, of injury | 
by reason of an explosion. That being so, we must hold that the accident in this 
Lacie reed case arose out of a risk inherent in the employment itself and can there- 
ore be said to have arisen out of the employment. 

The appeal fails and must be dismissed with costs. The interim stay is dis- 
charged. The money deposited with the Commissioner should be paid to the 
applicant. i 


Before Mr. Justice Sen and Mr. Justice Gajendragadkar. 

PRAHLAD TIRKARADDI v. LAXMAVA.* 
Sureties—Securtty bond for performance of appellate decree—Hypothecation of property—Securtty 
bond not in favour of any named obWigce—Suit to enforce bond—Competency of suit—Form of 
security bond—Ctvil Procedure Code (Act V of 1908), O..XL, f. 6, App. G, Form No. 3, Sec. 151. 

The plaintiff filed a darkhast against B tn execqtion of a decree. B appealed to the High 
Court against the decree and got a stay of execution on furnishing security. A surety 
bond was executed by the defendant, wherein he bound himself for B's acting according to 
the decree of the High Court, and on his default, for payment of the decretal amount. He 
also gave security of certain lands in his possession on which a charge was created in respect 
of the decretal amount. The bond did not contain the name of any person in whose favour 
‘the hypothecation was made. The appeal to the High Court was dismissed and the plaintiff 
filed a sult against the defendant to enforce the liability under the surety bond. On the 
question whether the remedy by way of sult was competent :— 

Held, that inasmuch as the security bond was not passed to any named person the sult 
-was not the proper mode of enforcing the liability under the bond, and that the only way to 
enforce it was by the Court making an order in the original suit upon an application, to 
-which the surety was a party, that the property charged be sold unless before a day named 
the surety found the money. 

Raj Raghubar Singh v. Jai Indra Bahadur Singh, followed. 
Malda District Board v. Chandra Ket) Narayan Singh," and C. B. Timmannavar v. 
. Dahb}i Devichend,* referred to. 
2 The formalities required in the form in Appendix G (No. 2) of the Civil Procedure Code, 
1908, must be strictly observed. This form requires that the security bond is to be given to 
some person and is not intended to be a mere undertaking to the Court. 


“OnE Basavaraddi filed a suit against one Bhimraddi. Pending the suit Basavaraddi 
died and on November 28, 1925, a decree in favour of his mother Laxmava (plaintiff 
No. 2) was ed. Plaintiff No. 2 filed a darkhast for possession of the suit pro- 
-perty and mesne profits., Bhimraddi appealed to the High Court against the 
‘decree and got a stay of. execution on security. A surety bond was 
-executed on March 9, 1926, by Govinda pa, the ther of defendants Nos. 1 to 8, - 
wherein he bound himself for Bhiraddls 8 acting according to the decree of the 
High Court and on his default for payment of the decretal amount up to Rs. 15,000 
and besides gave security of six, ands in his prenan a charge being created 
on those lande in respect of the said amount, e appeal to the High Court was 
dismissed. TETA died in 1927. In the same year defendants Nos. 1 to 8 
executed a mortgage in favour of defendant No. 4 in respect of ‘four of the charged 
lands. Plaintiff No. 1, claiming to be the assignee from plaintiff No. 2, the assign- 
ment being all to have taken place in June, 1982, led Darkhast No. 42 of 
1985. One of the defences of defendants Nos. 1 to 8 was that the surety bond 
could not be eoloned i in execution. This plea was upheld and it was also held 
-tbat plaintiff No. 1 could proceed under s. 145, Civil Procedure Code, 1908, to 
enforce the surety’s personal liability. Plaintiff No. 1, however, was unwilling, 
to do this and thereupon the darkhast was dismissed. Five days later defendants \ 


wi Appl Mo hao toy trite 1940: 1 (1910) T R. 48 T A. a29, 
884 of 1941 5. C. 22 Bom. . 521. 


decision of T. B. Shanbhag, Ctvil 1987] 2 Cal. o08. 
Division) at Dharwar, in Spoctal “aes | par 8 1946) A. O. No.. 48 of 1044, decided 
.of 1940. by Lo ., on March 7, 4946 (Unrep.). 
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Nos, 1 to 8 mortgaged to defendant No. 5 some of the c lands. Thereafter 
the present suit was filed on March 8, 1940, to enforce the liabilities of defendants 
Nos. 1 to 8 and the alienees, defendants Nos. 4, 5 and 7, under the surety bond. ` 
Defendant No. 7 is the brother of defendant No. 4. Plaintiff No 2 was originally 
made a party as defendant No. 6. Owing to her absence an ew parte order was 
made against her but thereafter defendant No. 6 applied to be ed as 
a plaintiff, and though the application was opposed, 1t was granted, and she now 
appears as plaintiff No. 2. The defence of d dants Nos. 1 to 8 inter alia was 

t the deed of assignment on which plaintiff No. 1 relied was inadmissible in 
evidence, not being a registered document, and that the surety bond represented 
an avyavaharik transaction so that their shares were unaffected thereby. Defend- 
ants Nos. 4 and 5 claimed to be bona fide purchasers for value without notice. 
It was held by the trial Courts that the assignment bond was inadmissible, that 
the surety bopd did not represent an avyavahartk transaction and that the entire 
properties mentioned in the bond were liable, the alienations in favour of defend- 
ants Nos. 4 and 5 not being binding on plaintiff No. 2.- There was, therefore, 
a decree in favour of plaintiff No. 2 against defendants Nos. 1 to 8 for Rs. 15,000 
with interest and it was directed that on the latter’s failure to pay the said amount 
it was open to plaintiff No. 2 to proceed against the properties in suit. There was 
an appeal to the High Court. 


G. N. Thakor, with G. P. Murdeshwar and U. S. Hattyangadi, for the appellants. 
C. K. Daphtary and J. C. Shah, with H. F. M. Reddi, for both the respondents. 
Y. V. Chandrachud, for respondent No. 1. 

N. M. Hungund, for respondent No. 2. 


2. SEN J. [After setting out the facts of the case His Lordship proceeded as 
follows :}—The main contentions of Mr. Thakor on behalf of the appellants de- 
fendanta Nos. 1 to 8 and 5 are (1) that the present suit was incompetent, the 
plaintiff's remedy being to apply in the original suit to which the surety’s sons 
might be joined and to seek an order under s. 151 of the Civil Procedure Code, 
(2) that plaintiff No. 2 having admittedly assigned the decree, she had no subsisting 
rights and was, therefore, incompetent to sue, (8) that it was wrong on rt ag 
of the trial Court to transpose defendant No. 6 to the position of plaintiff No. 2 


- and (4) that the og could not be enforced against defendants Nos. 1 to 8 as there 
ent 


were no anteced 
father. R 
8. The first is the most important point, and Mr. Thakor has relied mainly 
on Raj Raghubar Singh v. Jat ba Bahadur Singh In that case an appeal to 
the Court of the Judicial Commissioner having referred against a decree 
of a Subordinate Judge for possession, the Judge ord under s. 545 of the Code 
of Civil Procedure, 1882, that the successful plaintiff should be let into possession 
in execution of the decree upon furnishing security so that any order made by the 
said appellate Court might be made binding upon the security for the sum secured. 
The appellants entered into a bond reciting the order and hypothecating property 
to seture the sum provided; no obligee was named in the bond. The appellate 
Court in the first instance affirmed the decree; but as the result of a successful 
Ap to the Privy Council, they subsequently dismissed the suit save as to certain 
and directed the Subordinate Judge to ascertain the mesne profits due“ 

to the defendants. Upon an application made to the Subordinate Judge, the 
appellants being made parties, he made a decree finding the amount of the mesne 
profits and d ing the liability of the appellants upon the bond to the amount 
secured. One of the contentions of the appellants was that there should be a 
separate suit to enforce the charge and that this must be one according to the 
So rovided by s. 90 of the Transfer of Property Act (corresponding to 
` XXXIV, r. 6). As, however, no person was named in the instrument as the 
mortgagee or the obligee, that is, as the instrument did not p rt to bind the 
Sureties to any individual officer or to anyone, their Lordships held that this was 


ebts or legal necessity when the bond was executed by their 


1 (1919) L. R. 46 L A, 228, s. c. 22 Bom, L. R. 521. 
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noť a case falling under the procedure provided by s. 90 of the Transfer of Property 
Act. It was then suggested that the sureties were bound to the Court, and their 
Lordships observed (p. 288) :— 

“ But the Court is not a juridical person. It cannot be sued. It cannot take property, 
and as it cannot take property it cannot assign it. It remains, therefore, that here is an ungues- 
tioned Habflity, and there must be some mode of enforcing it, and that the only mode of enforcing 
it must be by the Court making an order in the suit upon an application to which the sureties 
are parties, that the property charged be sold unless before a day named the sureties find the 
money. This form of procedure is that to which the High Court of Allahabad gave Hs sanction 
in the case of Janki Kuar v. Sarup Rant.” ; 

Mr. Thakor has, accordingly, contended that as in the present case also the 
surety bond does not contain the name of any person in whose favour the hypo- 
thecation was made, the only mode of enforcing it would be by the Court m 
an order in the suit under s. 151 of the Civil Procedure Code. This point was 
never taken in the trial Court; but in darkhast No. 42 of 1985, defendants 
Nos. 1 to 8 had contended that the surety bond could not be enforced in execution 
roceedings and that contention had been upheld and the. darkhast dismissed. 
Fhough to a certain extent, therefore, this might be a case of approbating or 
reprobating on the part of defendants Nos..1 to 8, they cannot, in our opinion, 
be precluded now from raising such a legal point, and we have allowed it to be 
argued before us. : ` 
~. 4 Itis regrettable that in this case the form given in Appx. G (No. 2) of the 


Civil Procedure Code waa not strictly followed. That form t the 
security bond is to be given to some person and i not intended to be a mere 
und. ing to the Court. This form was not prescribed in the Code of 1882 


under which a security bond in Raghuber Singh’s case was given. Their Lordships 
in that case observed (p. 288): 

“ Whether thet someone should be the other party or an officer of the Court is not 
made clear; but with this form (as prescribed in the present Code) in use it is not likely that 
the difficulty which surrounds the present case will arise in future’’. 

In another case brought to our notice, C. B. Timmannavar v. Dahaji Devichand,* 
the hypothecation bond was not executed in favour of any named person. It is to 
be hoped that the Courts will be careful, when taking security bonds in cases like 
the present, to see that the formalities required are strictly observed. If the 
party executing such a bond binds himself to some officer of the Court, the latter 
can, under the order of the Court, assign the security to the who wishes to 
avail himself of it; prima facie then such party would, it would seem, be ina 
ition to enforce the bond by a suit. But such a course, as held in Raghubar 
ingh’s case, cannot be followed in this case; and the only way of enforcing the 
, liability under the bond must be, as in that case, “ by the Court making an order 
in the suit upon an application to which the sureties are ies, that the property 
charged be sold unless before a day named the sureties the money.” 

5. The learned Advocate General who appears for the plaintiffs was first 
inclined to argue that the above view of their Lordships must be limited to the 
circumstances and facts of that particular case. This was the view taken in 
Malda District Board v. Chandra Ketu Narayan Singh,’ where it was also held that 
the creditor in such a case would be entitled to enforce the security by a suit, 
. on the principle that a trust had been created in his favour and that in certain 
cases a cestus que trust can enforce a contract for his benefit by a suit. But the 
learned Advocate General, on further consideration, did not press this argument, 
and it seems to us rightly. A bond in favour of the Court can hardly belong to 
the category of such a contract nor a creditor to that of a cestui que trust. We must, 
therefore, hold that the present suit is not the proper mode of enforcing the bond’ 
in question. 

6. The question then arises whether we can regard the p i in the 
lower Court as an application ‘in the suit ” of the nature mentioned in Raghubar 
Singh’s case, In paragraph 14 of the plaint the plaintiff prayed that if it was 

1 (1895) I. L. R. 17 All. 90. “ Lokur J., on March 7, 1946 (Unrep.). 

2 (1946) A.O. No. 48 Of 1044, decided by 8 [1987] 2 Cal. 698. 


- decided what was to be put in 
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held that the suit could not be maintained and that a miscellaneous application 
only would be enough, “the Court should treat this plaint as a miscellaneous 
merges of that kind or any other proper application deemed necessary and 
ee order for proceeding with the matter.” In this connection we have 
erred to our power under s. 107 of the Code and O. XLI, r. 88, but those 
= wers of the appellate Court, that is, in a proper suit. If proper slab ions 
d only be taken on an application under s. 151, prima facie our powers would 
j be those of revision; in exercise of such powers it would, we think, be improper 
for us to convert the proceedings in the suit to proceedings of the kind of applica- 
tion that should have been made to the lower Court. To such an application 
the defence might not have been exactly Sia same as the present defence. 
7. Though there has been considerable delay in the disposal of the present 
, we think that the only safe course would be to set. aside the decree 
af she lower Court and to send back the case to be tried on the footing that it 
is an application of the appropriate nature. Before we do that we think it 
ecessary to say that the transposition of defendant No. 6 to the position of 
plaintiff 1 No. 2 be the lower Court was fully justified. Mr. Thakor in this 
connection relied on John Boisogomoff v. Manmathanath Mallik. . There a defend- 
ant was transferred to the ca ghee a plaintiff without it being ascertained or 
the plaint by way of that party’s case, 
and the Judge made an order to the effect that certain allegations made by her im 
her petition should be deemed to be inserted somewhere in the middle of the 
original plaint, and nothing was said about her right to adopt the rest of the plaint 
for the purposes of the p ings; and it was held that the transposition had 
not been proper. Such peculiar facts do not exist in the present- case where it 
seems that the Court was right in acting under O. I, r. 10, particularly in view 
of the possibility that the assignment deed might not be admitted in evidence. 
The Court might have got some necessaty formal amendments to the plaint made 
(this may be allowed to be done now, if deemed necessary), ads the transpositiom 
does not appeat to change the essential nature of the We, therefore, 
e decree and send the case back to be tried in acco ce with law om 
the age that it is an application of the nature mentioned in Raj Raghubar 
Singh ai Indra Bahadur Bingh, (at ), and that Fakeeradi Timmapps. 
Budihal and Laxmava kom Hanamraddi Budihal dihal are the applicants, the latter’s 
name as defendant No. 6 being deleted. As the plaintiffs hare succeeded on & 
point raised for the first time in this Court, the parties will bear their costs so far 


incurred in this Court and in the Court below. Further costs in the lower Court 
to be costs in the cause. 


Before Mr. Justice Sen and Mr. Justice Gajendragadkar. 
BANSILAL LALCHAND FIRODIA v. BHIKUBAI.* 

Sits Valuation Act (VIL of 1887), Sec. 8—Const-fees Act (VII of 1870), Sec. 7 (tv) (c}—-Suti for 
declaration and infunction—Valuation of claim for cowrt-fees and for furtsdicton—Whether 
determination of value for payment of court-fees determines value for purposes of furisdiction— 
Competency of appeal to High Court. 

In a suit for declaration and injunction the plaintiffs valued their claim at Rs. 205 for the 
purpose of court-fees and at Rs. 15,000 for the purpose of jurisdiction. The sult was tried 
by a First Class Subordinate Judge and the parties to ft and the trial Judge treated the suit 
as a special jurisdiction suit. On an appeal to the High Court by the defendants against 
the decision of the trial Court, it was contended by the plaintiffs that the appeal was in- 
competent on the ground that the valuation for jurisdiction mugt be taken to-be the same 
os that for court-fees under s. 8 of the Suits Valuation Act, 1887 :— 

Held, that the determination of the value for the payment of court-fees automatically 
determined the value for the purpose of jurisdiction under s.8 of the Suits Valuation Act 
ma Mie TE ATE O ee Pea cn teen ee een 


but to the District Court. 
l Hoe ae R. 58 Cal. 561. 8. R. Kaprekar, Civit Judge (Senko Divison), 
Oa Ga 1946. First at Ahmednagar, 1-Suit No. 12 of 
Appa No. 14 of 1942, from the decision of 1940. 
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Sunderabat v. The Collector of Belgaum!, Jamnadas v. ChandulaP and Pherorskhaw v. 
Waghjt, followed. X 
Balkrishna v. Jankibai and Gajframpi Jasramfi v. Somnath Bhudardas*, distinguished. 
Maharaj Bhagwatdasfi v. Soni Haribhai Gopaldas*, referred to. 
Under s. 8 of the Suits Valuation Act, 1887, the determination of the value for court-fees 
decides the value for jurisdiction and not vice versa. 
Rijhumal v. Tejumal and Govinda v. Hanmaya*, referred to. . 


Oxz Zumburlal, who was the manager of an undivided Hindu family, passed 
sale-deed on May 26, 1986, in favour of Bansilal and another (defendants Nos. 1 
and 2) in respect of the sae) house situated at Ahmednagar. On April 4, 1940, 
the two sons and the wife of Zumburlal (plaintiffs) filed the present suit against 
the defendants far a declaration that. tHe sale deed was not binding upon them in 
any way and for a permanent injunction restraining the defendants from taking 
possession of the property sold to them. For the purpose of court-fees the plain- 
tiffs in‘their plaint had valued their claim at Rs. 205 and for the purpose of juris- 
diction the mn was valued at Rs. 15,000. The suit was tried by the First Class 
Subordinate Judge at Ahmednagar who decreed plaintiff No. 1’s suit and dismissed 
that of plaintiffs Nos. 2 and 8. The defendants appealed to the High Court. 


H. C. Coyajee, with J. G. Rele, for the appellants. 
P. V. Niysure, for sp) gare Nos. 2 and 8. 
J.C. Shah, with N. C. Shah, for respondent No. 4. 


GaJENDRAGADKAR J. This appeal arises from a suit filed by the two sons and 
the wife of Zumburlal in which it was alleged that Zumburlal had passed a sale-deed 
in favour of defendants Nos. 1 and 2 purporting to transfer the property belonging 
to the undivided family of the plaintiffs and Zumburlal and that the said sale- 
deed was not justified by any legal necessity nor was it passed for any purpose 
binding upon the plaintiffs. The plaintiffs, therefore, claimed a declaration that 
the said sale-deed was not binding upon thé plaintiffs in any way, and that de- 
fendants Nos. 1 and 2 have not obtained any right, title or interest thereby, and 
that they have no right to ask for the possession of the properties conveyed under 
it. As a consequence of the said declaration a permanent injunction was claimed 
restraining defendants Nos. 1 and 2 from taking possession of the property sold to 
them under the said document. For the purpose of court-fees the plaintiffs had 
valued their claim at Rs. 205, whereas for the purpose of jurisdiction the claim was 
valued at Rs.15,000. To the suit were irapleaded the two purchasers as defendants 
Nos. 1 and 2, and the father Zumburlal as defendant No. 8. The claim made 
by the plaintiffs was resisted by the purchasers on several grounds and the learned 
Judge proceeded to frame issues arising from the said contentions, and has, in 
the end, passed a decree giving the plaintiffs certain reliefs in conformity with his 
findi on those issues. Against the decree thus passed by the learned Civil 
Judge (Senior Division), Ahmednagar, the present appeal has been preferred by 
defendants Nos. 1 and 2. 

At the hearing of the appeal Mr. Nijsure for the plaintiffs has raised a preli- 
minary objection. He contends that the oppe presented to this Court is in- 
‘competent, and that the only remedy available to the appellants was to make 
an appeal to the District Court at Ahmednagar. The suit from which the present 
ap arises was, according to Mr. Nijsure, a suit for declaration and injunction 
to which the provisions of s. 7 (tv) (c) of the Court-fees_Act apply. In d to 
such a suit the claim for court-fees determines the claim for Jurisdiction, for s. 8 
of the Suits Valuation.Act provides that in such suits ‘‘the value as determinable 
for the computation of court-fees and the value for purposes of jurisdiction shall 
be fhe same.” The value as determinable for computation of court-fees has been 
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definitely computed at. Rs. 205 and court-fees have been paid on that amount. 
Mr. Nijsure contends that the determination of the value for.the payment of 
court-fees automatically determines the value for the purpose of jurisdiction and 
the statement made in the plaint that the claim for Jurisdiction was Rs. 15,000 
could not, in any manner, affect this legal position. If the valuation for jurisdic- 
tion is taken to be the same as that for cotrt-fees, namely Rs. 205, it is clear that 
the appeal against the decree passed in such a suit would lie not to this Court but 
to the District Court. In support of his contention Mr. Nijsure has relied upon 
a decision of the Privy Corned | in Sunderabat v. The Collector of Belgaum. The 
said appeal arose from a suit in which the plaintiffs had alleged that the property 
in suit was inalienable and that one Lingappa who had purported to dispose of 
that property by his will and codicil had no power to alienate the property. 
Plaintiff No. 2 claimed to be the validly adopted son of Lingappa, and as such son | 
he claimed a declaration that Lingappa had no power to make the will and codicil 
ànd that no right accrued to the defendants under the will and the codicil. He 
also claimed a perpetual injunction restraining the defendants from recoveri 
the properties in suit from the plaintiffs. The claim for injunction was valu 
in the plaint at Rs. 5. The First Class Subordinate Judge tried the suit and gave 
the plaintiff the declarations and the injunction as claimed by him. From that 
decree the defendants preferred an appeal to the High Court. An objection was 
raised at the hearing of the ap that the High Court had no jurisdiction to 
entertain the ap since both for the of court-fees and for the purposes 
of jurisdiction the claim was less than Rs. 8,000. The said objection was upheld 
and the appeal was returned to the appellants for presentation to the proper Court. 
Subsequently the proceedings came to the High Court, and inst the decision 
of this Court the matter went to the Privy Council. While referring to the order 
by which this Court had returned the appeal to the appellants for presentation 
to the proper Court, their Lordships of the Privy Council observed that the course 
adopted by the High Court was obviously the right one to adopt. Mr. Nijsure 
has also relied upon a decision of Beaumont C. J. in Jamnadas v. Chandulal, 
where it has been held that in a suit for declaration and injunction the valuation 
of claim for the computation of court-fees and for the p of jurisdiction being 
the same, under s. 8 of the Suits Valuation Act, the value adopted for court-fee 
purposes under s. 7 (tv) (c) of the Court-fees Act,1870, will determine the jurisdic- 
tion of the Court which hears.the case. A similar question was rai before 
another Bench of this Court in Pherozshaw v. Waghji.* A suit had been filed in 
which the plaintiff had claimed declaration and injunction, the claim for court-fees 
having been valued at Rs. 540. Shortly before the judgment was delivered, a 
purshis was filed signed by the pleaders of both the parties that the value of the 
roperty in suit was agreed to be Rs. 10,500. Against the decree passed by the 
ubordinate Judge in the said suit an appeal was preferred to this At the 
hearing of the appeal a preliminary objection, similar to the one raised in this 
case, was raised and upheld for the same reasons. It was pointed out that under 
.8. 7(iv) (c) of the Court-fees Act and s. 8 of the Suits Valuation Act read together 
a statutory method for computing the valuation seems to have been provided for 
the purpose of determining the amount of the claim for the purpose of court-fees 
as was for jurisdiction in certain class of suits. Suits falling under s. 7(#v) (e) 
of the Court-fees Act fall under this class of suits. So that if the amount for which 
court-fee has to be paid is determined by the plaintiff naming that amount under 
8. 7 (io) (e), the amount for jurisdiction is as a necessary consequence automatically 
determined. On behalf of the appellant it was contended before the Court that 
‘both the parties had ed a purshis agreeing that the valuation for the ose 
.of jurisdiction should be more than Rs. 5,000, and it was suggested t the 
respondent should not be permitted to make a contention inconsistent with the 
_purshis which had been filed on his behalf in the Court below. This contention 
was negatived by Scott C. J., and he observed that if according to the statutory 
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method of valuation the value of the suit is less than Rs. 5,000, consent of the 
parties cannot make it more than Rs. 5,000 for the purposes of jurisdiction. 

Mr. Coyajee for the appellants has argued that the plaintiffs should not be per- 
mitted to raise the present preliminary objection, since they themselves showed 
Rs. 15,000 as the valuation for jurisdiction in their plaint, and since on that re- 
presentation made in the plaint they invited the Civil Judge (Senior Division) 
to try tbis suit as a special jurisdiction suit. In support of his contention that a 
party should not be permitted to approbate and reprobate even as regards the 
valuation which ultimately determines the jurisdiction of the Appeal Court 
Mr. Coyajee has relied upon two decisions of this Court. 

In Balkrishna v. Jankibai' a suit had been filed by the plaintiff for a declara- 
tion and injunction in which he had valued his claim for the purpose of court-fees 
- at Rs. 185 and for the purpose of jurisdiction at Rs. 16,000. The property in suit 

was situated at Malvan, and in A E course if the valuation for jurisdiction had 
been properly made under s. 7 (iv) (c) of the Court-fees Act read with s. 8 of the 
Suits Valuation Act, the suit would have had to be filed in the Second Class Subordi- 
nate Judge’s Court at Malvan. It was, however, filed in the Court of the First 
Class Subordinate Judge at Ratnagiri under his special jurisdiction. Another 
suit had been filed as a companion suit in the same Court between the same parties. 
The two suits were tried by the learned First Class Subordinate Judge in his special 
ponon. Against the decree passed by the trial Court in his suit, the plaintiff 

imself preferred an appeal to this Court. Other appeals had been filed against 
the decree passed in the companion suit. At the hearing of the said ap the 
plaintiff-appellant himself urged that his appeal be returned to him for presentation 
to the proper Court on the ground that the appeal Jay to the District Court and 
not to the Tigh Court. His request was rejected and this Court proceeded to deal 
with all the appeals on the merits. Shah J. pointed out that there was no doubt 
that it was open to the plaintiff to put his own valuation on the claim for the pur- 
pose of court-fees and that it was also clear that under s. 8 of the Suits Valuation Act 
the value for court-fees must determine the value for the purpose of jurisdic-tion. 
Reference was made to the Privy Council decision in Sunderabat v. The Collector 
of Belgaum* and to certain other decision bearing on the point. . “ If the matter 
rested there,” observed Shah J., “it would follow that the appeal would lie to the 
District Court: and we would be bound to give effect to the contention that the 
appeal lies to the District Court, even though that conclusion would involve a 
further delay for no useful purpose in the disposal of these appeals.” Shah J. 
then proceeded to consider the ial circumstances in that case. He pointed 
out that the plea raised by the plaintiff for the first time in the appellate Court 
meant that the appellate Court was not entitled to entertain the appeal and that 
the trial Court itself had no jurisdiction to entertain the suit. ~As I have men- 
tioned above since the property was situated at Malvan, unless the valuation of 
the suit for jurisdiction was properly made at an amount over Rs. 5,000 the First 
Class Subordinate Judge at Ratnagiri would not have been competent to entertain 
the suit, and the proper forum for the trial of the suit in which the valuation for 
jurisdiction was less than five thousand ees would have been the Court of 
the Second Class Subordinate Judge at Shah J. also referred to the 
fact that along with this appeal other appeals were pending for hearing and that 
except for the plaintiff no other party to the app made any contention as to 
jurisdiction. In those circumstances it was held tbat the plaintiff could not be 
allowed to use either of the two inconsistent valuations set out by him in his plaint 
in different Courts according to his convenience, and that it would be desirable to 
hold that he had valued his claim for court-fees and jurisdiction at Rs. 16,000 
or at some figure exceeding Rs. 5,000. It was realised that on that view the plaint 
did not bear ad te court-fee stamp ; but Shah J. held that this Court was not 


concerned with that question. Having thus held that the erties should not be \ 
} 
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permitted to make the contention that the appeal lay to the District Court because 
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of the very special circumstances of the case, Shah J. proceeded to observe that 
he had reached that conclusion on the special facts of the case and that he desired 
to make it clear that he did not mean to depart in the slightest degree from the 
recognised rule to which he was bound to give effect that the plamtiff had the 
right to value his claim for the purpose of court-fees in such a suit and that the 
value for the purpose of jurisdiction must be the same. Hayward J., who concurred 
with the conclusions of Shah J. on this point, emphasised the fact that the question 
which was raised before them really affectéd as much the jurisdiction of this Court 
to entertain the appeal as the jurisdiction of the learned trial Judge to entertain 
the suit. Having regard to the fact that the appellant was, in effect, raising a 
plea as to the jurisdiction of the learned trial Judge himself, I may point out 
that under s. 11 of the Suits Valuation Act such a plea could not have been raised 
Bo Bao epee ee ee e earlier 8 as required by 

e said section. The conduct of the plaintiff appeared to the Court to be highly 
objectionable and in the special circumstances the Court was inclined to treat the 
Mn made by him for the purpose of jurisdiction as the valustion for court- 
fees. Itis not, however, clear fam the report whether the plaintiff was directed 
to pay additional court-fees on his memo of appeal, and if yes, on what amount. 

The other case on which Mr. Coyajee has relied is Gajramji Jasramji v. Somnath 
Bhudardas In that case the plaintiff had filed a suit for a declaration that çertain 
pepe was either public or private religious property and for taking accounts 
of the management of the property. Originally the claim had been valued by the 
pane at Rs. 220 and he laint was presented in the Court of a Subordinate 

udge of the Second Class. ereupon the defendant objected that the value of 
the property in suit was really Rs. 10,000 and that the suit should be transferred 
to the Court of a First Class Subordinate Judge. The objection raised by the 
defendant was upheld by the Second Class Subordinate Judge knd the suit was 
aceordingly transferred to the Court of the First Class Subordinate Judge. The 
latter Judge proceeded to deal with the suit and gave the declaration to the plaintiff 
as sought by him. Against that decree the defendant preferred an ap in this 
Court and at its hearing the plaintiff raised a preliminary objection that the suit 
fell under s. 7 (iv) (c) and (f) of the Court-fees Act and that under s. 8 of the Suits 
Valuation Act the claim for jurisdiction must be held to be less than Rs. 5,000 
and that the appeal, therefore, lay to the District Court and not to the High Court. 
Broomfield and Divatia JJ. took the view that there were some ial facts in 
that case, and that as a result of those special facts it would not be unreasonable 
to adopt the course which had been adopted on an earlier occasion by this Court 
in Balkrishna’s case. It was pointed out that at an early stage in the suit a con- 
tention was expreasly raised by the defendant as to the proper value for the purpose 
of jurisdiction and that-contention had been upheld with the result that the suit 
had been transferred to the First Class Subordinate Judge. The learned Judges 
took the view that this decision as to the valuation for the purposes of jurisdiction 
was acquiesced in by the plaintiff and that as a result, at subsequent stages of the 
same proceeding the plaintiff could not be permitted to raise a contention contrary 
to the said finding. ~Divatia J. put this position against the plaintiff on the 
ground of estoppel, whereas Broomfield J. held that the plaintiff could not be 
permitted to approbate and reprobate. In this case again there was one cir- 
cumstance which was regarded as a special circumstance, namely, the decision 
of the Court about the valuation for the purposes of jurisdiction against which no 
complaint was made by either of the parties at the proper stage. 

Mr. Coyajee has also relied upon a judgment of Davis C. J. in Rtjhumal v: 
Tejumal,* where a similar question having arisen it was held that it may not be 
unreasonable to treat the value set out for the purpose of jurisdiction as the value 
for court-fees since s. 8 of the Suits Valuation Act only laid down that the valuation 
for both the pes shall be the same. Davis C. J. distinguished the decision 
of this Court-in inda v. Hanmaya® and held that there was nothing to prevent 
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the Court from taking the view that if the plaintiff puts two different valuations, 
one for the purpose of court-fees and the a for the purpose of jurisdiction, the 
latter valuation should be regarded as the correct one and s. 8 may then be complied 
with by holding that the plaintiff must pay court-fees qn the latter valuation. 
It seems to us that this view is inconsistent with the provisions of s. 8 of the 
Suits Valuation Act. The value for court-fees is determinable under s. 7 (tv)(c) 
of the Court-fees Act; once the said value is determined on the plaintiff exercising 
his option in that behalf, s. 8 of the Suits Valuation Act eii that the value 
for jurisdiction shall in cases falling under the said section be the same as that 
for court-fees. In our opinion under s. 8 the determination of the value for 
court-fees decides the value for jurisdiction and not vice versa. 

In Govinda v. Hamnaya, this Court had definitely expressed the opinion that 
the plaintiff was entitled under s, 7 (tv) (d) of the Corts fees Act to value his claim 
and That it was wholly unnecessary for him to fix any other value for the purpose 
of a pelea under s. 8 of the Suits Valuation Act. In the suit from which the 

appeal had come before this Court the plaintiff had valued the claim for 
cae ees at Rs. 10, but had added another valuation of Rs. 500 for nares of 
` jurisdiction. Macleod C. J. and Fawcett J. held that since the plaintiff 
exercised his option of making the valuation for the purpose of court- ee it a 
wholly unnecessary for him to make any other valuation, since under s. 8 of the 
Suits Valuation Act the value for court-fees having been determined by the plaintiff 
the value for the purpose of jurisdiction is automatically determined. 

We, therefore, think that in this case we would not be justified in following the 
course adopted by this Court in Balkrishna v. Jankibai and Gajramjt 'Jasramjt 
v. Somnath Bhudardas. It is quite true that in this case the plaintiffs had valued 
their claims for court-fees and for jurisdiction differently, an and that all parties and 
the learned Judge treated the suit as one falling under the special jurisdiction of 
the First Class Subordinate Judge. We are, however, not inclined to accept the 
contention of Mr. Coyajee that in every case where the plaintiff makes the mistake 
of setting out two different valuations in a suit of this kind his conduct should be 
deemed to disentitle him from disputing: the correctness of his own valuation. 
In this connection, it may be pointed out that a similar contention was raised 
before Broomfield and Indarnarayen JJ. on facts very similar to the facts of this 
case and was rejected in Maharaj Bhagwatdasji v. Soni Haribhai Gopaldas. In 
his judgment Bromield J. took the-view that the admissions of the plaintiff and 
the statements made by him as to the valuation for the purpose of jurisdiction 
must be deemed to have been based on a misapprehension of law and cannot be 
regarded as binding on him, and he pointed out that the consent of parties cannot 
give the Court jurisdiction. If the suit falls under s. 7 (4v) (c), itis obvious that the 
valuation for the purpose of the court-fees is entirely within the discretion of the 
plaintiff. It is true that he has to exercise his option reasonably, but once the 

laintiff chooses his valuation for the purpose of court-fees, under s. 8 of the Suits 

aluation Act the-claim for jurisdiction is automatically fixed. On that view of 
the matter Mr. Justice Broomfield upheld the preliminary objection raised before 
him in similar circumstances. 

As I have mentioned above, in the two Bombay decisions on which Mr, Coyajee , 
has relied there were certain ial circumstances; in fact, in the first case the X 
appeal had been preferred to this ( Court by the plaintiff himself, and the question 

jurisdiction raised by the appellant affected not only the jurisdiction of the 
epoellate Court but that of the trial Court itself; besides, as I have alread 
mentioned, such an objection could not have been raised for the first time in ed 
having regard to the provisions of s. 11 of the Suits Valuation Act. With alt 
respect, however, it seems to us somewhat difficult to see how it can be said that , 
a party is estopped from raising such a convention, when the point on which the 
contention is based plainly arises as a result of certain statutory provisions them- \ 
selves. The plaintiff’s allegation as to the valuation for the purpose of jurisdiction \ 
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„is the result of appen aan of the true legal position ; in fact it is wholly ‘ 


unnecessary for the plaintiff to make any such allegation in such suits. Besidcs, 
it is obvious that if the defendant had been more diligent or if the Court had 
scratinised the plaint more carefully it should not have been difficult at all to 
discover that there was a discrepancy in the value of the claims set out in the 
plaint and the plaintiff could sasiy have been called upon to set right the dis- 
crepancy and make a proper claim. It may be that in certain special cases as a 
result vets unusual circumstances the Court may feel justified m holding that 
the plaintiff should not be itted to raise such a contention in appeal. er- 
wise, in such cases, where the plaintiff has, through mistake, oversight or careless- 
ness set out two inconsistent valuations, and the said inconsistency is not detected 
by any of the parties and not ordered to be rectified by the trial Court, it seems to 
us very doubtful if the plaintiff could properly be held to be estopped from con- 
tending even in appeal that the valuation for the purpose of sariedichion is wrong 
and that the appeal presented to this Court on the basis of that valuation is in- 
competent. In such cases the essential elements of estoppel may not at all be 
present. After all the question raised affects the jurisdiction of this Court to 
entertain the present appeal, and if this Court has no jurisdiction to entertain it, 
even the consent of parties cannot confer upon this Court such jurisdiction. Besides, 
if the plaintiffs’ preliminary objection is sought to be defeated on the technical 
ground of estoppel, it is, we think, open to defendant No. 8 in this case to contend 
that he is not affected by the plea of estoppel, and that since heis also raising the 
same preliminary objection, it has to be Aecded on the merits, apart from any 
considerations of pel or approbate and reprobate. In this case there is 
obviously no doubt about the jurisdiction of the learned trial Judge since the 


-property in suit is situated within the city of Ahmednagar and the learned First 
Class S 


ubordinate Judge at Ahmednagar would have been entitled to entertain 
the suit even with the smaller value for jurisdiction, though under s. 15 of the Code. 
of Civil Procedure such suits would normally be sent for trial to the Court of the 
lowest grade. 

The emphasis on the description of the suit as a special jurisdiction suit is not, 
in our opinion, of much consequence having regard to the amended provisions of 
8. 26 of the Bombay Civil Courts Act. That section now provides that in all 
suits decided by a Subordinate Judge of which the amount or value of the subject- 
matter exceeds five thousand rupees, the appeal from his decision shall be direct 
to the High Court. The words “‘of the first class in the exercise of his ordinary 
and special original jurisdiction” which were to be found in the earlier section 
have’ now been deleted. For the purpose of deciding whether an appeal lies to 
this Court or not, under the present section the only question which has to be 
determined is what is the value or the amount of the subject-matter of the suit. 
In the light of the provisions of s. 7 (iv) (c) of the Court-fees Act and s. 8 of 
the Suits Valuation Act the words “the amount or value of the subject-matter” 
must, we think, denote the claim for jurisdiction, and, as I have said above, that 
sa is statutorily determined as-soon as the claim for court-fees is fixed by the 
plaintiffs. 

That being our view, we think the preliminary objection must be unheld. 
It is true that this decision necessitates the return of the appeal to the appellants 
for presentation to the proper Court; but we are unable to Fold that for this result 
the plaintiffs’ alone are to be blamed. The defendants themselves could have 
raised the contention in the trial Court that the values of the claims set out in the 

laint were inconsistent and the Court itself could have discovered the inconsistency 
if the plaint had been more judiciously scrutinised before the trial commenced. 
The reault is that the appeal, as presented in this Court, is incom t and must, 
therefore, be returned to the appellants for presentation to the proper Court. 
‘No order as to costs. 
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Before Mr. Justice Macklin and Mr. Justice Baodekar. 
RATILAL MANILAL v. CHANDULAL CHHOTALAL.* 
Couri- ue Act (FU of 1870), Sec. 7(v)(e)}—Sudt for possession of house —Defendant tn possession 
-Jee whether payable on market odfue of house or on value of defendant's 
A PPE fo keene 

Tn a suit for possession of a house, where the plaintiff claims that the defendant in possession 

a D Dorae ree Me payable aerate to Da Market yalae de Whe Bous; under 
-8.7(o}(¢) of the Court-fees Act, 1870. 

Mussanmat Barkatunnisa Begum v. Mussamma! Kanisa Faima? and Ram Raj Tewari v. 
Gimandan Bhagat, dissented from. 


VALUATION for purposes of court-fees. The house in dispute belonged o 
nally to one Chhotalal, who had two sons, Chandulal (opponent No. 1) and Mati 
‘Afather of Ratilal, itioner, and opponents Nos. 2 and 8). Petitioner was 
-divided from his father Chhotalal. It was alleged that Chhotalal had given the 
house in suit to Mamnilal to live in as a licensee. Opponent No. 1 filed a suit to re- 


cover ession of the house from Manilal’s sons, who were in ession as licensees. 
He valued the claim at Rs. 2,000; but on objection raised he raised the value to 
Rs. 5,001. In the trial Court a aie eas ee “What is the value 


of the suit property?” The trial Court found that the value of the house was 
Rs. 20,000 ; but that the suit being for pees of the house from a licensee, the 
valuation of the laim was proper. cant applied to the High Court. 

The application was heard on Mant 28, 1946, by Weston J., who referred the 
matter to a division bench and delivered the following judgment: 


Wesron J. This revision raises a point of court-fees upon which there is no 
decision of this Court, and it is a point of sorme practical importance. The point 
shortly -stated is, when a plaintiff sues for possession of a house Fagan Seat the 
defendant is in possession as his licensee, whether court-fee is able ue 
8. 7 (v) (e) of the Court-fees Act according to the market value of he Jouse. Th 
learned Judge below has accepted, on the authority of a Patna case, Miori ia 
Barkatunnisa Begum v. Mussammat Kaniza Fatma,* that the subject-matter of the 
suit is not the house, but is the value at which the defendant's right to remain 
in the house may be valued. 
`- No doubt by reason of s. 116 of the Indian Evidence Acta licensor s 
` possession from his licensee is not required to establish more than the fact that the 
defendant came into possession by license from the plaintiff, and such’a suit may 
be said to be analogous to a mith > landlord for possession against a tenant, on 
the basis of his tenancy. For this Ats of suit special provision for court-fee 
is made by cL (cc) of para. (at) of s. 7 of the Court-fees Act ; but it is not suggested, ` 
and I do nòt think it possible, to bring a suit by a licensor within this clause. 
‘When possession of immoveable pro is sought by suit, I should have thought 
ordinarily that the subject- -matter of the suit is that immoveable property and 
that, unless special provision exists, as it exists in a suit by a landlord against 
a tenant, the oari fee ee payable must be the seme, whether the suit ig against a 
trespasser whose possession has all along been without the consent of the owner 
or against a trespasser whose possession originally was with the consent of the 
owner. The Patna High Court expressed -their view in the following words 
{p. 688) : À 

“ The subject-matter of the suit is the right to eject the defendants and the value of that 
right is the value at which the defendants’ right to remain in the house under the license of the 
‘plaintiff may be valued.” 

I do not myself understand how the right of a licensee to remain in a house is to be 
valued, ands if the suit falls under para. (v) of s. 7 of the Court-fees Act, as is held 
in the Patna case, a notional valuation would seem out of place. I am by no 


* Decided, September 24, 1946. Civil Reyi- of 1944. 
zion Application No. 828 of 1945, from an 1 (1926) L L. R. 5 
order passed by B. C. Desai, Joint Civil Judge a (1802) I. L. R. 15 AIL 68. 
(Senior Division) at Ahmedabad, on Darkhast 3 (1928) L L. R. 5 
No. 81, in Special Jurisdiction Suit No. 87 
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means satisfied therefore that the distinction made by the Patna High Court 
between an ordinary suit in ejectment based on title and a suit in ejectment based 
on license for the purposes of s. 7 (v) of the Court-fees Act is really a distinction 
of substance. The point seems to be of some importance, and it is desirable that 
it should be settled authoritatively by this Court. _In the circumstances I think 
the matter should be referred to a bench, and I refer accordingly the following 
uestion :— 
: “Whether in a suit for possession of a house, where the plaintiff clatms thatthe defendant 
in possession is his licensee, the court-fee is payable according to the market value of the house?” 


N. C. Shah, for the applicant. 
B. G. Padhye, for opponent No. 1. 


Mackuin J. The question at issue in this matter coming before us by way of 
revision is the court-fee ble in a suit for the possession of a house based ee 
the allegation that the defendant in possession is a licensee of the plaintiff. e 
trial Court, on the defendant’s objection, went into the question of the court-fee 
and came to the conclusion that the subject matter of the suit was not the house 
itself but the right to eject the defendant. Suits for possession of immoveable 
property fall under s. 7 (v) of the Court-fees Act and are valued according to 
the subject matter of the suit. Taking it that the subject matter of the suit was 
the right to eject the defendant, the learned Judge found that the value of that 
right was the value at which the defendant’s right to remain in the house could 
be valued; and looked at from that point of view he considered that the value 
which the plaintiff put upon his claim, namely Rs. 5,000 odd, could be accepted 
even though the market value of the house itself was about four times as much. 
The learned Judge based his decision upon a decision of the Patna High Court in 
Mussammat Barkatunnisa Begum v. Mussammat Kaniza Fatma.! 

In this application for revision by the defendant we have come to the conclusion 
that the order of the trial Court cannot be supported. There can be no possible 
doubt about this being a suit for possession. of a house within the meaning of 
8. 7 (v) of the Court-fees Act, and the question then is the value that should be 
put upon the subject matter of the suit, since under s. 7(v) it is the value of the 
subject matter that determines the value of the suit. The High Court of Patna 
relies upon a decision of the High Court of Allahabad passed in 1892, before the 
Court-fees Act was amended so as to make special provision for a suit by a landlord 
against his tenant for ession of property leased on the basis of the lease: 
see Ram Raj Tewari v. banandan Bhagat." Their Lordships agreed unhesitatingly 
that the case fell within s. 7(v) of the Court-fees Act, andon the anal of this case 
the High Court of Patna also agreed that the case of a licensee suing for possession 
of immoveable property on the basis of the licence also fell cles 8. 7(v). In 
each case, as here, the real question for determination was the value of the subject- 
matter of the suit, and that involves the determination of the subject-matter itself. 
In the landlord and tenañt suit the High Court of Allahabad held that the subject- 
matter could not be treated as the land itself, as the landlord had through his 
tenants proprietory possession and what was sought in the suit was to free the 
land from the ession of the tenants holding as tenants at fixed rates, that is 


. to get rid of the tenants and their tenant-rights. Apparently there the Court 


J 


1 
é 


thought that the subject matter of the suit was getting rid of the tenants and their 
tenant-rights. In the licensee case before the Patna High Court the Court thought 
that the subject-matter of the suit was the right to eject the defendants and the 
value of that right was the value at which the defendant’s right to remain in the 
house under the licence of the plaintiff might be valued. In neither case did the 
Court treat the subject matter as being the property itself, although it was of the 
Prepay itself that possegsion was sought. In defence of the order of the lower 

urt it is argued that this is the correct way to look at.the question, since the 
subject-matter in a case of this kind ought not to be regarded as the entire house 
with all the rights involved therein but merely one aspect of the house. But with 
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all respect to the learned Judges who decided the two cases cited, I think that 
they are entirely wrong. In plain English the subject matter of a suit is what 
the suit is about. It is not the same thing as the object of the suit. The object 
of the suit is the claim, in other words possession of the house. The subject of 
the suit is the house. That this is the correct view to take is, I think, clear also 
from the wording of s. 7(v) itself. The section says that suits for the possession 
of land, houses or gardens are to be valued according to the subject matter, and 
the sub-section goes on to say that where the subject matteris land, the value 
shall be determined according to cl. (a), (b), (c) or (d) and where the subject matter 
is a house or garden, the value shallbe deemed to be the market value of the 
house or garden. In other words the section contemplates the subject matter of 
a suit for the possession of land as being the land and the subject matter of a suit 
for the possession of a garden as being the garden and the subject matter of a suit 
for the possession of a house as being the house, and there is no suggestion to be 
derived from the section itself or, so far as I know, from anywhere else that the 
subject-matter ought to be taken to be anything else. I can imagine hard cases 
arising out of this provision; I can imagine cases where paying the court-fee on 
the value of a house might in all the circumstances be an unduly heavy price to 
pay in the event of the suit being lost. But we cannot do anything about that. 
The law seems to be as I havé said; and if the law is harsh, it can always be 
amended, 

The rule is made absolute, and costs will be costs in the suit. The court-fee 
must be paid accordingly. á 

Time is given till January 18, 1947, to pay the court-fees. 


Before Mr. Justice Lokur and Mr. Justice Diait. 
BHAVANIPRASAD SHALIGRAM v. NARANIBAI.* 

Indian Limttation Act (IX of 1908), Art. 182 (5), Expln. I—Decree obtained and executed against 
fudgment-debtor alone—Decree kept in time by steps-in-aid of execution against judgment- 
debtor—Whether decree can be executed against surety of judgmeni-deblor after three years of 
passing of decree. 

A decree obtained against a judgment-debtor and sought to be executed against him 
alone can subsequently be executed against his surety also even though more than three 
years have elapsed since the passing of the decree, provided the decree is kept in time by 
steps-in-aid of execution either against the judgment-debtor or the surety. 

Vyasrao Hanmantrao v. Ramchandra, followed. , 
Narayan v. Timmaya* and Yusuf Ali v. Papa Miya, explained. 


ONE Shaligram filed Suit No. 19 of 1928 against one Pannalal for dissolution of 
paroa a and accounts in the Court of the First Class Subordinate Judge at 
Jalgaon. To avoid the appointment of a receiver during the pendency of the 
suit, Paftnalal was ordered to furnish security for Rs. 4,500 and one Nathu Sukdev 
stood surety for him for that amount for the satisfaction of the decree that might 
finally be passed against Pannalal. The trial Court passed against P a 
decree for Rs. 5,500 without interest on October 28, 1926. Shaligram appealed 
to the High Court claiming interest on the amount awarded. On the death of 
Shaligram, Bhavaniprasad (appellant), who was his son and legal represrntative, 
presented three davehaste against Pannalal from time to time and recovered various 
amounts from him in execution of the decree passed by the trial Court, when 
the appeal inst it was still pending. The surety was not a party to those 
darkhasts. 1980 the appellant filed darkhast No. 647 of 1980 in which he 
impleaded the surety’s sons (respondents) for the first time and sought to recover 
the balance of the decretal amount out of Pannalal’s property, as well as the 
property of the surety Nathu who had died in the meantime. When that darkhast i 


* Decided, Sepiember 26, 1946. Pint Appeal 2 (1906) I. L. R. 31 Bom. 50, 

No. 222 of 1942, from the decision of 8. 8. 8. €. 8 Bom. L. R. 807. 

Alur, Civil Judge (Senior Division) at Jalgaon, 8 (1929) I. L. R. 47 Bom. 778, 

in Darkhast No. 77 of 1040. B. C. 25 Bom. L. R.’810. 
1 (1944) 47 Bom. L. R. 484. 
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was ing, the High Court appeal was decided on January 5, 1982, and the 
a sae Sel interest on the decretal amount as prayed for by him. 

en on March 7, 1982, the appellant applied to the executing Court to amend 
his darkhast application, seeking to execute the appellate decree of the High 
Court and to recover the additional amount of interest awarded by it. The 
application was granted and the darkhast as amended was proceeded with. 
Rs. 1,160 were realized by the sale of Pannalal’s property in that darkhast and it 
was disposed of on April 15, 1986. Within three years thereafter, on April 14, 
1989, the appellant filed darkhast No. 102 of 1989 for the execution of the appellate 
decree against the respondents, but it was disposed of for want of prosecution 
on June 24, 1989. The present darkhast No. 77 of 1940 was then filed on 
February 8, 1940, to recover the balance of the decretal amount by the attachment 
and sale of the surety’s moveables in the hands of his sons, the respondents. The 
-executing Court dismissed the darkhast as time-barred. The decree-holder 
appealed to the High Court. : 


S. G. Patwardian, for the appellant. 
G. S. Gupte, for respondent No. 2. 


Loxur J. [His Lordship after setting out the facts of the case proceeded as 
follows :|—The appellant presented the first darkhast within three eae of the 
date of the decree and every subsequent darkhast within three years of the disposal 
of its predecessor but, the surety or his sons were not parties to any darkhast prior 
to darkhast No. 647 of 1980 and that darkhast was presented more than three 
years after the decree of the trial Court. Relying upon the rulings in Narayan 
v. Timmaya! and Yusuf Ali v. Papa Miya," the executing Court held that 
the earlier darkhast filed against the judgment-debtor alone did not keep the 
darkhast in time against the surety or his sons and that, therefore, darkhast No. 
647 of 1980 was time-barred as against them. All that is laid down in Narayan 
` v. Timmaya, which was followed without any discussion in Yusuf Ali v. Papa 
Miya, is that a judgment-debtor and his surety are not joint judgment-debtors 
and therefore a dar t presented against the former will not avail to save 
limitation against the latter under expl. I to art. 182 of the first schedule to the 
Indian Limitation Act. That view is unassailable. But as. pointed out in Vyasrao 
Hanmantrao v. Ramchandra’ the question whether cl. (3) oft that article would not 
save the bar of limitation was not then considered. After discussing the entire 
case law on the subject, Mr. Justice Sen observed (p. 489): 

“Tt is dificult to see why, because Explanation I deals with cases of more than one decree- 
holders and judgment-debtors, art. 182, should be deemed to be confined to applications for 
execution of decrees against judgment-debtors only. That Explanation was apparently neces- 
sitated by the realisa where there were more than one decree-holders or Judgment-debtors, spe- 
cially where the decree distinguished portions of the subject-matter as payable or deliverable to or 
by such parties, doubts might arise in the interpretation of the expression ‘application made in 
accordance with Jaw.’ It does not appear that the Legislature in enacting this article had speci- 
floally in mind the case of an-application for execution against a surety. The first parts of the 
two paragraphs of Explanation I provide a clarification of or an exception to the general principle 
of cl. (6), and the second parts of the said paragraphs must be regarded,....as amounting to 
provisos reaffirming that general principle in cases other than those to which the said exception 
‘would apply. We are, therefore, of opinion that the scope of the Explanation cannot be used 
in determining the scope of cl.(5). That being so,...we.do not consider ourselves bound by Narayan 
v. Timmaya because that case was decided on a line of reasoning which has been accepted in the 
present appeal and because the argument that though Explanation I does not apply cl. (5) does 
was not advanced or considered in that case.” i 
In the same case Mr. Justice Rajadhyaksha observed (p. 441): 

“If....our view is correct, viz. that art. 182(5) is general in its application, and that an 
application made in accordance with law to the proper Court for execution or to take some step- 
in-aid of execution of the decree or order would save limitation also against others affected by 
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the decree, then the whole of paragraph 2 of Explanation F would operate asan explanation or as 
a clarification of that clause.” : 

We respectfully agree with this view, and it may now be taken as settled that 
a decree obtamed against a judgment-debtor and sought to be executed against 
him alone can subsequently be executed against his surety also even though 
more than three years have elapsed since the passing of the decree, provided the 
decree is kept in time by steps-in-aid of execution either against the judgment- 
debtor or the surety. Hence darkhast No. 647 of 1980 must be held to be in time 
as the previous darkhasts against the judgment-debtor were in time, though-his 
surety or his sons were not parties to.them. i 

Moreover, the decree under execution having been modified by the High Court 
on January 5, 1982, the decree of the trial Court became merged in the High 
Court decree and it was the latter alone which could thereafter be executed. 
But relying upon Harilal v. Mulchand! the executing Court held that a fresh. 
darkhast had to be presented after the decision of the High Court, seeking execution 
of the decree of the High Court, and that as such fresh darkhast was given only 
in 1989, nearly seven years after the date of the decree, it was time-barred. But 
when darkhast No. 647 of 1980 was pending, the appellant, as soon as the High 
Court gave its decision, made an application to the executing Court to amend the 
darkhast application so as to make it an application in execution of the decree 
of the High Court. He also asked that the amount claimed should be amended 
by inclu the interest awarded by the High Court. That application was 
granted and the darkhast was proceeded with. That darkhast passed through 
several stages and was treated as a darkhast for execution of the decree of the 
appellate Court. No objection was taken to the amendment and the darkhast 
was dismissed in 1986. these circumstances the amended darkhast should be 
treated as a fresh darkhast for the execution of the appellate decree, and the 
next darkhast being presented within three years after ihe disposal of darkhast 
No. 647 of 1980, it was in time and it saves the present darkhast from the bar of 
limitation. We, therefore, hold that this darkhast is in time. i 

It is next urged on behalf of the appellant that the executing Court has not 
taken the accounts correctly. The trial Court had passed the decree in 1980 
awarding only the principal amount of Rs. 5,500 with costs, and before that decree 
was amended by the High Court, several payments had been made by the judgment- 
debtor and the executing Court thought that those amounts should be appro- 
priated towards the principal amount which had been: awarded by the decree 
of the trial Court and interest should be calculated only on the balance that 
remained. There was no express appropriation of the amounts paid. The 
amounts were recovered in execution of the decree and the amounts were deemed 
to have been paid towards the satisfaction of the decree. That decree has been 
substituted by the decree of the appellate Court and those amounts should be. 
treated as paid towards the satisfaction of the decree of the appellate Court. 
Hence the account of the balance stjll due should be taken afresh in the light of 
the decree of the appellate Court. . 

Finally, it is urged’on behalf of the respondents that their father has left no 
moveable property. The executing Court upheld this contention and observed 
that the surety having died 18 -years ago, his sons were not in ession of the 
property mentioned in the list of moveables of the deceased Fritid by the 
appelant. It is true that no evidence had been adduced at this stage to prove 

t the moveables mentioned in the list belonged to the deceased surety. Fhen 
the appellant points out the moveables for being attached, it is open to the res- 
pondents to resist the attachment on the ground that they are their own property 
and not of their deceased father. If the appellant succeeds in proving that they 
belonged to the deceased, they will be liable to attachment. If no such moveables 
be found to be available, then none can be attached in execution of the decree. 
But the darkhast cannot be dismissed as being time-barred. 

We, therefore, allow the appeal, set aside the order of the lower Court and 
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remand the darkhast to be proceeded with in accordance with law in the light 
of this judgment. The respondents shall pay the costs of the appellant in this 
Court. Costs in the lower Court will be costs in the cause. The record should 
be sent down to the lower Court as early as possible. 


Before Mr. Justice Macklin and Mr. Justice Baodekar. 

BASAWA CHAMBASAWRAJ v. SOMASHEKHARARAJ SHIVRAJ.* 

_ Indian Limitation Act (V of 1908), Art. 182(4)—Kaecution of amended decree—Decree time-barred 
on date of appkeation for amendment-.dmendmeni whether gives fresh starting poini for limita- 
tlon—Whether amendment should be substanfial. 

Under art. 182(4) of the Indian Limitation Act, 1908, an saai of a decree gives a 
fresh starting point for limitation, whether the amendment be formal or substantial and 
whether the decree amended was or was not time-barred at the date of the amendment. 

Lakshmikania Rao v. Ramayya! and Kaam Din v. The Peoples Instaknent and Saving 
Bank, Lid., Lakore*, followed. 

Ramachandra Rao v. Parasuramayya,* distinguished. 

Nagendranath De v. Sureschandra De‘, Rameskwar Narain Misra v. Raghkunandan 
Puriy? and Ahammad Kutty v. Kottekkat Kuttut, referred to. 

One Basawa (plaintiff-appellant) obtained a decree for possession of two lands 
and a house against Somashekhararaj (defendant-respondent) on August 22, 1984. 
The plaintiff then filed a darkhast to execute the decree and it was dismissed at 
his instance on July 7, 1986. On December 28, 1989, more than three years after 
the dismissal of the darkhast, the plaintiff filed an application for amendment of 
the decree by correcting arithmetical errors and itying an accidental omission. 
The defendant did not object to the correction being made and the amendment 
was allowed with his consent on July 10, 1940. The plaintiff filed the 
darkhast on March 10, 1941, when the defendant contended tnter alia t the 
execution was time-barred and that the amendment of the decree could not give 
a fresh starting point of limitation, since before the amendment it was not executed 
within three years and had thus became dead. 

The trial Court dismissed the darkhast holding inter alia that a dead decree 
could not be révived by an amendment which was made after the period of limita- 
tion. On appeal the order of the lower Court was confirmed. 

The pena appealed to the High Court. f . 


RAS , for the appellant, . 
G.P.M hmar, for the respondent: 


Mackin J. This is a decree-holder’s appeal against an order in execution 
dismissing his petition. There had been a previous execution of the decree and 
that execution came to an end rather more than three years before the decree- 
holder put in an application for amendment of the decree, so that at the time of 
the application for amendment execution of the decree was barred under the 
three years’ rule. The amendment, however, was allowed and the pern epp applica- 
.tion-for execution is the result. It has been dismissed in spite of the provisions 
of art. 182 (4) of the Indian Limitation Act, which dates the three years’ period 
in the case of an amended decree from the date of the amendment. The executing 
Court holds that the date of the amendment given in the third column of the 
schedule under art. 182(4) applies only when the decree amended was still capable 
of execution at the time of the amendment, and there is judicial authority for 
that view. Nevertheless in this appeal we think that the executing Court was 
wrong and that the decree must be executed as it stands. 


R. 58 
Appeal No. 629 of 1948, from the decision of -R. 98 Lah. 659. 
B. K. Dalvi, District J at Dharwar, in ° Mad. 849, ¥. B. 
Appeal No. 280 of 1941, the decrees > (193a L L. R. 60 Cal 
passed by T. K. Tukol, Joint Judge o. 34 Bom. L. R. 
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If I had to decide this point in the absence of authority, I should take the 
words in the article at their face value and hold that the date of the amendment 
as the starting point for limitation means the date of the amendment and nothing 
else. It can be argued that an executing Court, though it is not entitled.to go 
behind the decree and see whether the decree is a good decree or a bad decree, is 
nevertheless entitled to consider whether there has or has not been an amendment 
of the decree. It is difficult to controvert any such argument. But certain 
authorities have gone to the extent of holding that an amendment for the el ei 
of art. 182(4) means something more than a formal amendment, so that if the 
amendment is only formal the three years’ period dates not from the date of the 
amendment but from the date of the unamended decree. I may refer in that 
conmmection to Rameshwar Narain Misra v. Raghunandan Purbey'. There is 
something attractive in this contention, but nevertheless we do not think that it 
has any real substance. The article speaks of the date of the amendment without 
any sort of qualification, and we are not entitled to speculate pel intentions 
of the Legislature, provided that effect can be given to the plain words of the 
statute without making nonsense of it. In this case we do not know the intentions 
of the islature, and for all we know that point may have been considered before 
the article was framed and the article deliberately left in its present condition 
for various reasons. ‘There is also a decision of a single Judge of the High Court 
of Madras in Ahammad Kutiy v. Kottekkat Kuttu,* which comes to the definite 
conclusion that a time-expired decree is dead and cannot be revived by an amend- 
ment, so that the amendment in spite of the plain words of the article will not 
give a fresh starting point to limitation. The learned Judge says (p. 467) :— 

“ Tf the literal construction of article 182 clause 4, is to be accepted, then ft would enable 
the decree-holder to exeoute a barred decree, but I cannot believe that this result was intended 
by the Legislature to follow from this provision.” 

In support of this view a number of decisions from the unauthorised reports 
were cited, but nothing from the authorised reports. On behalf of the judgment- 
debtor reliance has been placed upon a decision of a full bench of the Madras 
High Court in Ramachandra Rao v. Parasuramayya.? That was a case where the 
Court had to consider the effect of an amendment upon the 12 years’ rule provided 
by s. 48 of the Civil Procedure Code. The ground of the decision that a decree 
that was barred under the 12 years’ rule could not be executed merely by reason 
of an amendment of the decree was that art. 182 of the Indian Limitation Act 
leaves the provisions of s. 48 of the Civil Procedure Code untouched. For the 
purposes of the three years’ rule given in art. 182 there is a specific provision 
giving a fresh starting point of limitation from the date of an amendment, but 
there is no corresponding provision in s. 48 of the Civil Procedure Code to affect 
the 12 years’ rule. That was the real ground of the decision. It is true that 
their Lordships said that an amendment of a decree to bring it in accordance with 
the judgment does not have the effect of starting a fresh period of limitation, 
implying thereby that a formal amendment is not the kind of amendment that is 
referred to in art. 182, but that remark was not necessary for the decision of the - 
case, and with respect we are not prepared to hold that it is correct. They also 
said that a correction made in a time-barred decree leaves the decree still time- 
barred. For the purposes of s. 48 and the 12 years’ rule that no doubt is true; 
but we cannot agree that it is true for the purposes of art. 182 and the three years’ 
rule. On the other hand there are a number of decisions which insist upon follow- 
ing the plain language of the article itself for the purposes of the three years’ rule, 
the general effect bemg that “amendment” means exactly what it says, and since 
it is not qualified by the article in any way, it includes an amendment of a decree 
which had become incapable under the three years’ rule of being executed even 
before the amendment was made, and that it also includes an amendment which 
is formal as well as an amendment which is substantial. That a statute should 
be construed according to its plain meaning, if that can be done, without violence 
to commonsense or the obvious intention of the Legislature, is elementary, and the 
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Privy Council insisted upon the need for following the plain words of the statute 
in cl. (2) of art. 182 in spite of certain equitable considerations which arose as 
to the desirability of a ine it in that particular case: see Nagendranath De 
v. Sureschandra De.1 For this rigid meaning of-art. 182(4) see Lakshmikenta 
Rao v. Ramayya* and Imam Din v. The Peoples Instalment Saving Bank, Lid., 
Lahore,? where the various decisions are considered at length. We have no doubt 
that we ought to follow the plain unqualified words of the statute and hold that 
an amendment of a decree gives a fresh starting point for limitation, whether the 
amendment be formal or substantial and whether the decree amended was or 
was not time-barred at the date of the amendment. 

In this case there is a further argument on behalf of the judgment-debtor 
that the amendment was not really an amendment at all, since it appears not 
in the decretal order as such but in the plaint as reproduced in the preamble 
to the decree; but in our opinion that makes no difference. What seems to 
have happened in this case is that execution failed in the first instance, owing 
to incorrect descriptions of areas and survey numbers. It may be that the bailiff 
who found himself unable to execute the decree owing to these incorrect descrip- 
tions was not very clever; but the fact remains that it was found necessary to 
amend the decree so as to give the correct areas and survey numbers, and the 
effect of putting the corrections into the preamble to the decree and not in the 
decretal order itself was to make it necessary to read the decretal order along with 
the preamble to find out the exact meaning of the decretal order. That is the 
same thing as putting the corrections in the decretal order itself. 

We are satisfied that in this case there was an amendment of the decree, and 
that in spite of the arguments that have been addressed to us on behalf of the 
judgment-debtor, the amendment gave a fresh starting point to limitation. We 
therefore allow the appeal and direct that execution do proceed. The judgment- 
debtor will pay the costs throughout. 


Bavpexaz J. In any view cl. 4 of art. 182 should not be read subject to cL 1, 
and as a matter of fact cl. 1 must be read subject to that clause as it must be 
read subject to cls. (2) and er That means the starting point for limitation will 
be' furnished by the date of the decree (confining ourselves to the question of 
amendment) only in cases where there has been no amendment. The question is 
sometimes raised as to whether it is pales Ria e.g. clauses 8 and 1 of Art. 182 
together. Now, in a sense that is correct, use one must necessarily, in order 
to gather the meaning of any portion of art. 182, read the article as a whole. But 
reading clause 1 and clause 4 together does not seem to me to give any other 
result except that where there has been an amendment the starting point of 
limitation will be the date of the amendment, otherwise the starting point of 
limitation will be the date of the decree. 

It is to be remembered that we have to construe cl. (4) of art. 182. Once there- 
has been an amendment, the date of the amendment, speaking ordinarily, will 
be quite clear, and there is no scope therefore for construing the words “date of 
the amendment.” The only words therefore to be construed are whether the 
decree has been amended. ¢ executing Court has however a right to construe 
these words, -because when it is contended that execution is’barred by limitation 
it is the executing Court which must determine whether the execution is barred 
or not and consequently whether there has been an amendment whatever the 
Court which passed the decree thought that it was doing. But at the same time 
all that the executing Court could determine is whether there has as a matter of 
fact been an amendment of the decree or not. The question may, at first sight, 
appear to be very simple but in many cases it may be the subject of controversy 
and sometimes it may not even be altogether from dificulty. But that 
does not alter the fact that all that an executing Court can do is to decide whether 
there has been an amendment of the decree or not, and ‘fpr that reason it appears 
to me that ifit can be said that there has been an amendment, all questions, namely, 


1 (1982) I. L. R. 60 Cal 1, 3 ein L L. R. 58 Mad. 748. 
n. c. 84 Bom. L. R. 1084, P. C. & (1940) I. L. R. 22 Lah. 659. 
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as to whether the amendment is a formal one or whether. the amendment is of a 
decree which was incapable of execution, are irrelevant for the determination of 
the question as to whether the execution of the decree is barred by time or not. 
To some extent one may be-able to’predicate about an amendment which is said 
to be formal that as a matter of fact it was no amendment at all. To quote one 
`- illustration, supposing a decree is passed upon a compromise andrelates to property 
- which is not meluded in the suit. Supposing that the Court which passed the 
decree, following the correct procedure confined the operative of the decree 
to the property in the suit and relegated the portions of the compromise 
which were concerned with the property not included in the suit to a schedule, 
it may be contended that an amendment in the schedule is either a formal amend- 
ment or that it is an amendment which does not affect the question of execution 
of the decree, at any rate the execution by the party which has come to Court for 
~execution. If it is contended in such a case that the amendment is purely formal, 
it may in one sense be correct. But the real reason, if at all the Court decides that 
the starting point of limitation is not the date upon which the schedule is amended 
but the date of the decree would be that there has, as a matter of fact, been no | 
amendment or at any rate there has been no amendment which affects the execution 
by the party that has come to Court and not on the ground that it is a formal 
amendment or an amendment which was unnecessary. It has to be remembered 
that after all “ amendment” means all kinds of amendments, and if at ‘all the 
meaning of the word is to be limited, it must be done in order to avoid either some 
absurdity, hardship or injustice or inconvenience presumably not intended. 
nies the question with which one is concerned is a question relating to’ the 
ae poni of limitation, it is obviously difficult to say that it causes absurdity 
: i or injustice to lay down that the starting point of limitation is rather 
one than the other, and the ground of inconvenience does not appeal very much to 
modern jurists. It may be just as well to mention that in this particular case 
I do not think that the question of inconvenience is involved. But the rincipal 
point which must be remembered is that if at all the meaning of the word “amend- 
ment” is to be limited, it must be in order to avoid absurdity, hardship or injustice, 
and it does not involve any injustice to hold that where there has been an amend- 
ment of the decree, the starting point is the date upon which the amendment was 
made, provided, as I said above, the amendment is real, in the sense thst it affects 
execution by the party that has come to Court and that it cannot be said that 
there was as a matter of fact no amendment at al. It is true that to interpret 
clause 4 strictly must sometimes lead to this result that a decree of which execution 
was barred at the time it was amended, and as a matter of fact even at the time 
when the application for its amendment was made, can be executed any time after 
the amendment in some cases. But then that is the result which follows from the 
„ construction of cl. (4) following the ordinary rules of construction, and the question 
is whether there is any other provision of law or principle which ree that 
el. (£) should not be interpreted in that manner, and the only principle to which 
our attention has been drawn in this connection has been referred to in the judg 
ment of the. Madras Migi Courtin Ramacionidra inv: Parasuramayya. Åt 
p. 855 of that judgment jt is observed : 

“But beeayse the Code gives power to correct alfps or omissions at any time it does not 
mean that the Jaw of limitation is affected. A correction made in a time-barred decree leaves 
the decree still time barred.” 

Now, the words of a judgment must not be read as if they were the words of a 
statute, and I understand these words to mean that in the case with which their 
Lordships of the Madras High Court were concerned, namely the case in which 
it was contended that execution was barred under s. 48 of tie Code of Civil Pro- 
cedure, a correction made in a decree which was barred by time because more than 
12 years had elapsed after it had been does not have the effect of aaen 
the decree. With respect, that proposition is sound in the class of cases to whi 

the case dealt with there pertained, but if a time-barred decree remains time-barred 
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of s. 48 according to the usual rules of construction and is not a principle, or 
cannot be deemed to be a principle, governing its construction. ` 

It is obvious that in this case the decree was amended because for some 
reason the decree-holder found it difficult to execute it. It may be that he might 
have asked the executing Court to execute the decree as it stood because the 
property of which possession was to be handed over could be found out without 
the amendments which were ultimately made. But the decree-holder did not 
follow that procedure. Itwas perfectly reasonable for him to say that if he found 
any defect in execution he would get the decree amended so as to render it easier 
for him to execute the decree. Fao not understand the learned advocate who 
appears for him to say that if the decree-holder had made the application for 
amendment of the decree before execution was barred, the amendment could 
possibly have been questioned, but what is more important is that the starting 
point of limitation must in such a case be the date upon which the amendment 
was made, I do not understand how that can possibly be questioned in the case 
of adecree which was amended before three years from the date it was passed had 
elapsed, because no question of reviving a time-barred decree arises in such a case 
and the eae) point of limitation must necessarily be the date upon wh'ch the 
decree is amended unless it can possibly be said that there was as a matter of 
fact no amendment or no am ent affecting execution by the darkhastdar. 
If, therefore, the plaintiff in this case is to be defeated, it must be because of 
a principle like the one which was relied upon and which is embodied in the 
extract of the judgment of the Madras High Court which I have referred to above. 
But, as I have already mentioned, there is no such principle which can be taken 
to govern the construction of art. 182 of the Indian Limitation Act. I therefore 
agree with the order proposed by my learned brother. 


in that class of cases even after correction, that is the result of the contruction 


Before Mr. Justice Macklin and Justice Bavdekar. 
MAHAMAD YUSUF v. HASINA YUSUF.* 

Mahomedan law-—Gift--Mooshaa—Gifi to two donees of undivided shares in property—-Passession 
taken under gift-deed—VaHdity of gift—Whether donees take as joint tenants or tenants-in- 
common. 

A Mahomedan made a gift of his property in favour of his two nephews without specifying 
their individual shares and stated in the gift-deed that “the entire property together with 
entire rights is given to you in gift and is given in your possession.” Possession was taken 
under the gift-deed. On the questions (1) whether the gift was invalid under Alahomedan 
law on the ground of its being in favour of two persons jointly without defining their shares 
and (2) whether under the gift-deed the two donees took as joint tenants or tenants-in- 
common :— 

Held, (1) that the gift, which was otherwise invalid under Mahomedan law, was rendered 
valid as possession was taken under it: 

Sheikh Muhammad Mumtax Ahmad v. Zubaida Jan', followed ; 

Rujabai et al v. Ismail Ahmed et aP, Ebrahim v. Bai Asi? Musa v. Badesahed+ and 
Sayad Valimia Alimia et al v. Gulam Kadar Mohidin?, referred to ; 

(2) that the donees took as tenants-in-common under the gift deed : 

Gulam Jafar v. Masludin‘, Rajubai et al v. Ismail Akmed et al," Mahomed v. Bai Coover- 
bað and Musa v. Badesahed,* referred to. 

Oxe Bowa had two sons, Ibrahim and Bhai. Bhai died in the lifetime of his 

father, leaving three sons, Alli, who died in infancy, Abdulla (defendant No. 1) 

and Yusuf. rahim had five daughters, two of whom were married by Yusuf, 


* Decided, October 2, 1946. Second Appeal 
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- one after another and one other was married by defendant No: 1. On the death 
of Bowa his property was inherited by his surviving son Ibrahim. 

On January 10, 1912, Ibrahim made a gift of his property in favour of defendant 
No. 1 and Yusuf under a registered deed which among other things stated that: ` 
3 “The aforesaid entire property together with entire rights including that of khoti eto. is 
- ` given to you in gift today and ja given in your possession. Hereafter myself or my heirs and legal 
` _ representatives have no right, title and interest over that property and I and my representatives 

shall act accordingty.” g T 3 : ` 

Ibrahim died within six months after the execution of the gift-deed. One 
Vinayak (defendant No. 2) filed a suit in 1985 against defendant No. 1 and obtained 
a decree against him under which a charge was created on his property. -In 
1940, Hasina (plaintiff), who was the widow of Yusuf, who had died in the mean- 
while, filed the present suit against the defendants, for a share in the aforesaid 
property.as an heir of her husband. She based her claim upon the gift-deed of. - 
1912 alleging that by reason of the gift her husband had a half share in the Property 
and that as his widow she was entitled under Mahomedan law to a one-eigh 
share in it. ve 

The lower Courts decreed the plaintiff’s claim holding that the gift was a valid 
gift and that the gift was a gift to the donees as tenants-in-common. The heirs 
of defendant No. 1 (Mahomad and others) appealed to the High Court, 


H. C. Coyajee, with K. N. Dharap, for the appellants. 
J.G. Rele, for the respondent. 


Mackin J. This appeal arises out of litigation started by the widow of one 
of two donees of land, the defendant being the surviving donee. The questions’. 
arising in the Courts below and again in this appeal were mainly questions relati 
to the nature and validity of the gift. Te was held that the it was a valid gift 
in spite of the rule of Mahomedan law relating.to what is known as mushaa di 

tions of property, that is, to undivided shares in property, and it was also -. 
eld that in this particular case the gift was a gift to the donees not as joint donees ` 
but as tenants-in-common, so that the plaintiff as widow of one of the donees . 
would be entitled to inherit his share ofthe property. The defendant has come < 
in second ap and the same questions arise. ; 

We have heard much argument about the validity of gifts to more than one 

n im undefined shares, The rule as stated in Mulla’s Mahomedan Law, 
in go far as it relates to two or more donees, is that a gift of pro which is 
capable of division to two or more persons without dividing it is invalid, but it 
may be rendered valid if s te possession is taken by each donee of the portion 


of the property given to him. In Sheikh Muhammad Mumtaz Ahmad v. Zubaida 
Jan! e Prive uncil was dealing with a gift of this kind, eae 
- it unn to express an opinion as to whether the gift in question was invali 


or not, they ound that the gift was a good transfer of the pro because, even 
if it was mvalid, possession had been given and taken under it. Thus their 
Lordships do not seem to limit the exemption from the rule to cases where posses- | 
sion is taken separately by each donee; and they go on to say (p. 213): 

“The doctrine relating to the invalidity of gifts of mushaa is wholly unadapted to a pro- 
gressive state of society, and ought to be confined within the strictest rules.” 
It is clear that their Lordships did not diate the doctrine altogether ; and 
we must hold that in a proper case it would have to be enforced. But the Courts 
are always reluctant to enforce it, and in most cases we imagine that it would not .. 
be necessary to enforce it, assuming that therigidity of the rule as‘stated in Mulla’s | 
Maliomedan Law is not accepted. There is no difficulty when the Court is deali 
with a case of a gift to joint tenants; such a case arose long ago and is reported \ 
at Rujabat et al v. Ismatl Ahmed ei alè In effect it wis there held that a gift 
of property to two persons as joint tenants means a gift of the whole property- 
to each and therefore there is no question of any undefined share. As to gifts. 
in cases where it cannot be said that the intention is to create a joint tenancy, . 


1 (1889) L. R. 16 I. A. 205. 2 (1870) 7B, H. CR, (0.C-J.) 27. 
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there is the authority of a decision of Mr. Justice Tyabji in Ebrahim v. Bai Asi. 
The learned Judge there said, after a long discussion of the authorities (p. 261): 
“,...I do not, by referring to these authorities, mean to indicate that there is the least doubt 
in my mind that a gift may be validly made at the present dayin India to two doneea, not with- 
standing the fect that the two donees are to hold the property as tenants in common. Jam 
emphatically of opinion that whether the shares given to the donees be equal or unequal, once the 
donor has parted with complete possession in favour of the donees, the donees become the 
transferees of the property, and the gift is complete.” : 
Of this case it was said in Musa v. Badesaheb* that although Mr. Justice Tyabji 
had omitted to notice the case of Sayad Valimia Alimia v. Gulam Kadar Mohidin, 
nevertheless his opinion seemed to be right, although in the case with which the 
High Court was then dealing it was not necessary to go so far as to deal with 
tenants-in-common, because the case with which the Court was dealing was one 
of joint tenancy. We are told that the remarks of Mr. Justice Tyabji were in 
the nature of obiter dicta because separate possession had been given by way of 
5 eg eo he tenants. In Sayad Valimia Alimia et al v. Gulam Kadar 
ohidin it was stated in a very brief Judgment that the Court of Appeal had 
correctly found against the vee on the ground that the interest to each of the 
donees was not defined by the gift and, that being so, the ground of want of pos- 
session did not arise, and in any case that there was not such a possession in the 
donees as would satisfy the requirements of the Mahomedan law. In view of the 
statement of the Privy Council in the case which I have cited we do not think 
that any assistance can be derived from this decision. The decision of the Privy 
Council is in general terms and thereis nothing to suggest that they were confining 
exemption’ from the rule to cases Mla Stara was taken as joint tenants 
rather than tenants-in-common. We think that there is no reason to suppose 
that tenants-in-common along with joint tenants are not equally capable of taki 
under a gift of this kind, provided that possession be taken. It was ed that 
. in this case no ession was actually taken ; but the lower Court, in describing 
what was done by way of taking possession, said that in the circumstances of the 
case it did not seem possible for anything further to be done by way of taking 
į possession, and it is a fact that mutation of names took place as a result of the 
gift. We are not prepared to’ disagree with the finding of the lower Court that 
possession was taken and that the possession’ taken was such as would validate 
the gift assuming that it would otherwise have been invalid. 
The next question is whether the gift was a gift to joint tenants or to tenants- 


in-common; There is a statement in Mr. ji’s Mahomedan Law, 8rd edition, 
paragraph 856, that where land is given to several persons and it is not stated in 
what shares they are to take, each takes an divided share, and on the death 


of each, his share devolves on his heirs; and in the next paragraph it is stated 
that the principle of joint tenancy as understood in English law is unknown to 
the law of Islam. In support of this latter statement reference is made to Gulam 
Jafar v. Masludin,* but we are unable to find any support for the statement in that 

'_ decision. It is argued on the contrary that in cases of this kind the gift must 
: be deemed to be always a gift to joint tenants. In support of that contention 
/ reference is made to the English rule of conveyancing which would, in the absence 
of definite directions to the con , create a joint tenancy. But we can see no ' 
justification for applying the English rule to the case of a gift of which the deed 
was not drafted by an lish solicitor or anyone acquainted with the English 
rule of conveyancing; and if we were to apply the English rule, we should apply 

; it not because it happened to be the English rule but ERDA it happened to be 
` in accordance with the Mahomedan custom or the wording of the document or 

, the intentions of the donor or for some like reason. Apart Front the English rule, 

Í we are asked to treat this gift as a gift to joint tenants in view of the existence 


of certain known cases where gifts have been made to joint tenants. One such 
j case was Rujabai et al v. Ismail Ahmed et al, where the deed itself expressly stated 
1 (1083) I. L. R. 58 Bom. 254, ` 8 (1869) 6B. H.C. R. (A. C. J.) 25. 
s. c. 85 Bom. L. R. 1148. 4 fisso I. L. R- 5 Bom. 288, 
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thata joint tenancy was being created. Another case is Mahomed v. Bai Cooverbai,! 
ere Mr, Justice Russell, sitting alone, stated that the use of the words “granted 
to you both” seemed to point to a joint tenancy. Speaking for myself, I do not 
quite know why th should. Another case was Musa v. Badesaheb,* where in the 
judgment it is stated that the terms of the gift in question appeared to constitute 
a joint tenancy. And no doubt there are others. But, generally speaking, 
property devolves among Mahomedans as tenancy-in-common and not as joint 
tenancy. We are not aware of any reason why in the absence of clear words 
implying a joint tenancy we should not treat a gift of this kind as denoting a 
tenancy-in-common. Stress hasbeen laid in the arguments upon a passage occurring 
in the gift which says “the entire property together with the entire rights is 
given to you today ” ; but in our view that is equally consistent with a gift of 
property in common. 

Lastly, we are asked to construe this particular gift as a gift to joint tenants 
in view of the circumstances surrounding the gift. We are prepared to agree 
that not much can be deduced either way as to the intentions of the donor; 
he may well have intended to protect the rights of the plaintiff in the event of 
her husband dying, but on the other hand he may not have foreseen the death 
of the plaintiff’s husband and might have preferred the plaintiff and her husband, 

ing them to survive, to take all the property; we really cannot say. It 
is re that the fact of this property being easily divisible and only one deed 
of gift having been made indicates that the intention was to create a joint tenancy. 
It is also argued that the property never having been divided up to 80 years from 
the death of one of the donees is another indication that it was probably never 
intended to divide the property among tenants-in-common. But neither of these 
arguments seem to us to have any real substance.. We prefer to think that the 
intention was that the property should go as pro usually does among Maho- 
medans; and in the absence of any clear indication to create a joint tenancy, we 
take it that what was created was a tenancy-in-common. The appeal, therefore, 
fails and must be dismissed with costs. - 
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Present : 
Lord Wright, Lord Porter, Lord Simonds, Lord Utheoait and Sir John Beatsnont. 


CHITTAMBARAM v. KING-EMPEROR.* 
The Special Judges Act (Burma X of 1943)—Whether the Act ts ultra vires, 
The Special Judges Act (Burma X of 1048) is a valid enactment. 


Tue facts appear from the judgment. 


J. D. Casswell K. C. and A. P. Pennell, for the appellant. 
Sir David Maawell Fyfe K. C. and D. A. Grant, for the respondent, 


Lob Warieut. At the conclusion of the ents in this appeal, their 
Lordships expressed their opinion that the appeal should be dismissed and stated ; 
that they would give their reasons later. This they now proceed to do. \ 

This is an appeal from the judgment of Mr. Justice Dunkley, Acting Chief 
Justice of the High Court of Rangoon, dated March 26, 1946, in which he 
reviewed and confirmed a judgment given on February 25, 1946, by U. Kyaw 
U, a Special Judge appointed under the Special Judges Act, 1948 (Burma Act 
No. X of 1948) for Rangoon Town District. The said Special Judge had convicted 
the appellant under s. 802 of the Indian Penal Code and sentenced him to death. | 
This sentence was confirmed by the High Court. atte el 

The appellant petitioned His Majesty in Council for special leave to appeal both 4 
on the merits and on the question of the jurisdiction of the oe Ju His 


é 


submission on the latter point was that the Special Judge had no jurisdiction to 


1 (1004) 6 Bom. L. R. 1048. * Decided, December 19, 1946. Appeal from 
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try him and that the whole of the piee oe in his trial were illegal and void. 
Special leave to appeal was granted by Order in Council dated October 28, 1946, 
solely on the question of the jurisdiction of the Special Judge. 

The S O Sues Ea Art Na X or owe an em cy and tem- 

rary Act by the Governor of Burma at a time when the Japanese forces 

occupied and taken military control of Burma, including Rangoon. The Act 
was in fact Lai, ear in Simla, to which place the Governor and the Govern- 
ment of Burma retired during the hostile occupation. The preamble to the 
Act may usefully here be quoted:— ? 

“ Whereas it is expedient to provide for the appointment of Special Judges for the trial of 
offences during the present emergency, and to. define their jurisdiction and powers ; 

And whereas by Proclamation dated the tenth day of December, 1942, the Governor of Burma 
has assumed to himself all powers vested by or under the Government of Burma Act, 1985, in 
the Legisinture or in either Chamber thereof ; ” 

The Act gave the Governor power to appoint in any area to which the Act extends 
a Special Judge for the trial of seated persons under the Act. It defined among 
other things the requisite qualifications which a Special Judge had to possess. The 
Special Judge was empowered to try any offence punishable under any law for the 
time being in force and to pass any sentence authorised by law and to take cogni- 
sance of offences without the accused having been committed for trial. The Special 
Judge was given wide discretion as to the conduct of the trial. There was to be 
no ap by a convicted person and no application for revision was to be enter- 
tained by any Court. The only provision for any revision was in the case of a death 
sentence, which was to be submitted for review by a Judge of the High Court 
nominated by the Governor. That Judge’s decision was to be final. There 
were other provisions of the Act departing from the procedure prescribed by the 
Code, but subject to all these provisions, the Code any other law for the time 
being in force, so far as applicable, were to apply to the trials before a Special Judge 
appointed under the Act. Legal proceedings in respect of anything done or intend- 
aa to be done in faith under the Act were barred. 

It was under this Act that the Judge who tried the appellant was appointed 
and under this Act that all the pr ings took place. Act had been duly 
notified so that according to its tenor it came into force in Rangoon and was in 
force at the material time, having been duly extended from time to time by Resolu- 
tions of both Houses of Parliament. The appellant however claimed that the 
Special Act was wholly illegal and void and accordingly that his conviction and 
sentence should be set aside as having been coram non judice. In order to exa- 
mine this contention it will be necessary to refer as briefly as possible to the legal 
position of the Courts in Burma. 

The Government of Burma Act (26 Geo. V, c. 8) was passed by Parliament in 
1985 to give effect tothe s tion of Burma from India and to define the Constitu- 
tionof Burma. Part II of the Act vested the executive powers in the Governor. Parts 
TIT and TV dealt with the Legislature, and it may be noted that certain sections 
(41 to 48) gave to the Governor particular pore to promulgate ordinances or enact 
laws under his discretionary powers and subject to the prescribed conditions. 
Section 84, however, saved the powers of Parliament to legislate for Burma, and 
also provided that except as expressly permitted by this Act, the Legislature 
shoul not be empow to make any law amending the Act or any Orderin Council 
made under it, or any Rules made under it by the Secretary of State, or by the Gover- 
nor in his discretion. Part VIII of the Act dealt with the High Court of Rangoon 
called the High Court, which was to consist of a Chief Justice and such number of 
other ee His Majesty might deem necessary to appoint by warrant under 
the Sign ual. 

Section 84 has been much referred to in argument and may be quoted in full :— 


and to regulate the sittings of the court and of members thereof sitting alone or in division courts, 
shall be the same as immediately before the commencement of this Act.” 
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This section in terms provided for the continuance of the legal system existing 
at the commencement of the Act, but the whole section was subject (inter alia) 
to the provisions of any Act of the Legislature. 

Part XII (s. 189) is of first importance for the decision of this appeal. It 
contains what are described as provisions in event of failure of constitutional ma- 
chinery :— 

“ 1889.1) Ifat any time the Governor is satisfled that a situation has arisen in which the 
government of Burma cannot be carried on in accordance with the provisions of this Act, he may 
by Proclamation— : 

(a) declare that his functions shall, to such extent as may be specified in the Proclama- 
tion, be exercised by him in his discretion ; 
(5) assume to himself all or any of the powers vested in or exercisable by any body or 
authority in Burma; 
and any such Proclamation may contain such incidental and consequential provisions as may 
appear to him to be necessary or desirable to give effect to the objects of the Proclamation, 
including provisions for suspending in whole or in part the operation of any provisions of this 
Act relating to any body or authority in Burma: 

Provided that nothing in this sub-section shall authorise the Governor to assume to himself 
any of the powers veted in or exercisable by the High Court, or to suspend, either in whole or in 
part, the operation of any provisions of this Act relating to the High Comt. ..” 

The rémainder of the section contains certain requirements necessary for the 
continuance in force of such a Proclamation, in particular a Resolution of both 
Houses of Parliament. Special attention however should be drawn to sub-s. (£) 
of the.section which is in the following terms :— - 

_  “(4) If the Governor, by a Proclamation under this section, assumes to himself any power 
of the Legislature to make laws, any law made by him in the exercise of that power shall, subject 
to the terms thereof, continue to have effect until two years have elapsed from the date on which 
the Proclamation ceases to have effect, unless sooner repented or re-enacted by Act of the Legitla- 
ture, and any reference in this Act to Acts of the Legislature shall be construed as including a 
reference to such a law.” 

. The conditions were satisfied. It is now necessary to set out the effect of the 
Proclamation issued at Simla on December 10, 10942, by the Governor of 
Burma. It was not contended by the appellant that the Proc. tion was ultra 
vires. It begins by reciting that the Governor of Burma is satisfied that a situation 
has arisen in which the Government of Burma cannot be carried on in accordance 
with the provisions of the Government of Burma Act, 1985. As no suggestion 
is made that the Governor acts otherwise than in good faith, this declaration cannot 
be challenged, as the House of Lords held in Liversidge v. Sir John Anderson), 
The Governor then goes on to declare as follows :— 

‘Now therefore, in the exeraise of the powers conferred by s. 189 of the Act, the 
Governor by this Proclamation - 

(a) declares that notwithstanding anything to the contrary in the Act all his functions 
under the Act shall be exercised by him in his discretion ; 

ie (b) assumes to himself all powers vested by or under the Act in the Legislature of 

Burma and all powers vested in either Chamber of the Legislature, but not so as to affect 

any power exercisable by His Mujesty with respect to Bills reserved for the algnification of 

His Majesty’s pleasure or the disallowance of Acts: i 

* 2 k ` * 

(2) in exercising legislative powers under or by virtue of this Proclamation the Governor, 
acting In his discretion, shall prepare such Bills as he may deem necessary and declare as respects 
any Bill so prepared efther that he assents thereto in His Majesty’s name or that he reserves it 
for the signification of His Majesty's pleasure ; ” 

Their Lordships have omitted the reference to incidental or consequential 
provisions which deal with executive matters which in their Lordships’ opinion 
are not material here. What is material is that the Governor assumes all legislative 
powers vested in the Legislature. In this capacity he enacted the Special Act, 
which in all the circumstances has the force and validity of an Act of the Legisla- 
ture, and is part of the law of Burma at every material time. 


1 [1948] A. C. 208. 
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It is clear that the Special Act has altered the jurisdiction of and the law adminis- 
tered in the High Court in several material aspcts as compared with the position 
described in s. 84 of the Act of 1985, but s. 84, as already stated, was sub- 
ject to the provisions of any Act of the Legislature. Now it is in their Lord- 
ships’ judgment clear that by the emergency powers given to the Governor by 
s. 189 of the Act of 1985, and in virtue of the proclamation whereby he has 
(inter alia) assumed to himself the powers vested in the Legislature under the 
Government of Burma Act, he can validly and legally change the pre-existing 

of jurisdiction at least to the extent which he has done in the Special Judges 
Act. Under the emergency powers of legislation he could validly make the same 
sort of changes which the Legislature could have made, so far as is relevant for the 
ars ae of this case. The Special Ju Act is in truth an Act of the Legislature. 
e appellant has sought to show that the Special Judges Act was incompetent 
on various grounds. That.the Act altered the law cannot be questioned. The 
accused was under the Act deprived of the right to have the evidence taken at a 
public aay on oath before a Magistrate, of a trial by jury presided over b 
a Judge of the High Court selected by the High Court, and of a right of appeal. 
But any one of these infri ents of the subject’s rights may have happened 
in war-time to any subject of any of the allies, and may be justifiable in law as an 
emergency or a measure. The main specific objection taken on behalf of 
the a nt is tthe Governor has infringed the provisions of the proviso to 
s. 189 (1) of the Burma -Act by ing to himself powers vested in or exercisable 
by the High Court or has supe the operation of the provisions of the Act in 
relation to the High Court. is in their Lordships’ judgment involves a mis- 
conception. The Governor did not interfere with the High Court or its jurisdic- 
tion. There was nothing to give exclusive jurisdiction to the High Court. Indeed 
if that is material, the High Court was not able to exercise its jurisdiction; it was 
not functioning. But in any case there was no law to prohibit the legislative 
authority in Burma from establishing a new or collateral Court. It is obviously 
a fallacy to say that by establishing a new Court the Governor was assuming 
to himself the powers vested in the High Court. He was not making himself 
the Judge and he was entitled to invest the right to appoint the Judges of the new 
Court, as he did under the Special Judges Act. Nor was he altering the jurisdic- 
tion of the High Court by establishing a new Court with its own jurisdiction. All 
the objections taken by the appellant fail in their Lordships’ judgment. They 
are of opinion that the Š pecial udges Act was valid and authorised what was done 
under it. . 

Such are the reasons for the advice humbly given to His Majesty that the appeal 

should be dismissed. 


Solicitors for appellant: Lambert & White. 
Solicitor for respondent: Solicitor, India Office. 


Present : Lord Thankerton, Lord Porter, Lord Simonds, Sir Madhavan Nair and Sir Jokn Beaumont. 
MOHAMMAD YAKUB KHAN v. KING EMPEROR.* 
Judicial Commities Act, 1883 (3 & 4 Will, IV, c. 41), Sec. WI—Court Martial—Appeal from deci- 
sions of—Indian Army Act (VIL of 1911). j 
Where it is sought to bring an appeal from an order of a Court established under the pro- 
visions of an Act framed long after the Judicial Committee Act of 1838, the competence of 
the appeal must be determined by the test laid down by Lord Cairns in Theberge v. Laudry, 
viz. “ Thetr Lordships have to consider, not whether there are express words here taking 
away prerogative, but whether there ever was the intention of creating a tribunal with the 
ordinary incident of an appeal to the Crown.” à ` ` 
Accordingly, it was held that the Indian ArmyAct, 1911, intended the findings of a Court 
Martial as and when confirmed by the proper confirming officer to be final, subject only 
to the power of revision for which the Act provided. There is no room for an appeal to His 
Majesty in Council consistently with the subject matter and scheme of that Act. 


* Decided, January 20, 1947. Appeal from 1 (1876) 2 App. Cas. 102. 
a Court Martial at Caloutta. j i E 
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Tue facts appear sufficiently from the judgment. 


A. G. P. Pulan and J. M. R. Jayaker. for the appellant. 
D. N. Prit K.C. and R. K. Handoo, for the respondent. 


Lonp THANKERTON. The jurisdiction of the Judicial Committee of the Privy 
Council is purely statutory, resting on the Judicial Committee Act of 1888 and the 
amending Acts. The material provision is in s. 8 of the Act of 1888, which reads 
as follows : 

“ All Appeals or Complaints in the Nature of Appeals whatever, which, either by virtue of this 
Act, or of any Lew, Statute or Custom, may be brought before His Majesty or His Majesty in Council 
from or in respect of the Determination, Sentence, Rule or Order of any Court, Judge or Judicial 
Officer, and all such Appeals as are now pending and unheard, shall from and after the passing 
of this Act be referred by His Majesty to the said Judicial Committee of His Privy Council, 
and...such Appeals, Causes, and Matters shall be heard by the said Judicial Committee, and a 
Report or Recommendation thereon shall be made to His Majesty in Council for His Decision 
thereon ” as therein provided. l 

Where it is sought to bring an appeal from an Order of a Court established under 

‘the provisions of an Act framed long after the Act of 1888, the competence of the 
appeal must be determined by the test laid down by Lord Cairns in Theberge v. 
Laudry, where Lord Cairns says this (p. 108) : “In other words their Lrodships 
have to consider, not whether ilere are express words here taking away prerogative, 
but whether there ever was the intention of creating this tribunal with the ordinary 
incident of an appéal to the Crown.” Applying this test their Lordships are clearly 
of opinion that the Indian Army Act aende the findings of a Court Martial as 
and when confirmed by the er confirming officerto be , subject only to the 
power of revision for whi “this Act provides. There is no room for an appeal 
T His Majesty in Council consistently with the subject matter and scheme of the 

ct. 

Their Lordships will, therefore humbly advise His Majesty that the petition 
should be dismissed. ; 


Solicitors for appellant: . Douglas Grant & Dold. 
Solicitor for respondent: Solicitor, India Office. 


Present: Lord Wrighti, Lord Porter, Lord Uthkwatt, Sir Madhavan Nair and Sir John Beaumont. 
PRAFULLA KUMAR MUKHERJEE v. THE BANK OF COMMERCE, 
KHULNA* 

The Bengal Money Lenders Act (Beng. V of 1940)—Whether the Act is ultra vires Provincial 
Legislature—Government of India Act, 1936 (25 & 26 Geo. F, c. 42), Seventh Schedule, List 
ILI, tiem 27. 

The Bengal Money Lenders Act, 1940, is not void either In whole or In part as being slira 
vires the Provincial Legislature, inasmuch as its pith and substance is money-lending and is 
therefore within the competence of the Provincial Legislatare and of that Legislature alone 


under item 27 of the Provincial List II in the Seventh Schedule to the Government of 
India Act, 1985. z 


Tae question that arose in the case was, whether the Bengal Money Lenders 


Act, 1940, was intra vires the Bengal Provincial Legislature. The Advocate General 
of Bengal intervened in the case. 


Sir Walter Monckton K. C. and B. MacKenna, for the appellant. The power 
given to the Provincial Government by entry 27 of the Provincial List to make 
laws with respect to money lending would necessarily import the power to affect 
the lender’s right against the borrower n a promissory note given in the 
course of a maney-lending tion. submit that the Constitution Act 
must be read in such a way as to ncile item 28 of the Federal List with item 
72 of the Provincial List, and so read item 27 is a particular exception from the 
general provisions of item. 28. 


1 (1976) 2 App. Cag. 102. y the Federal Court of India. 
* Gea, F 11, 1947. Appeal from . 
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All the Courts in India have held that the transaction is in pith and substance 
“moneylending”, and once it is established that the Bengal Act is in pith and snb- 
stance an Act with respect to “moneylending and moneylenders”, its validity is 
not affected if incidentally it touches upon matters outside the authorised field 
and thus causes a repugnancy. 

Entry 28 of the Federal List on its true construction is confined to that part of the 
law relating to negotiable instruments which deal with their negotiability and does 
not extend to that part of the law which governs the contractual relations between 
the immediate parties to a bill or promissory note. (Refers to Winstanley’s caset). 

Assuming that the subject matter of the Act lay in contract, which is one of the 
items within the Concurrent List, I concede that it is in conflict with “an existi 
Indian Law”, namely, the Negotiable Instruments Act, 1881, but as the imp 
` Act has received the assent oft the Governor General, it will prevail over the Nego- 
tiable Instruments Act under the provisions of s. 107 (2) of the Constitution Act. 


Sir Herbert Cunliffe K. C., S. P. Khambatta K. C., and P. C. Basu, for the respon- 
dent. I submit that Ordinance XI of 1945, which purported to validate the im- 
pugned Actisinvalid. (Refers tos. 72, 9th Schedule, of the Government of India Act). 

Governor General’s powers are restricted in the same way as the Federal 
Legislature’s, namely, no power to validate Provincial Legislation 1s given in List I, 
therefore the Ordinance itself is invalid. The British Parliament praana that 
position an Act on February 14, 1946, (9 & 10 Geo. VI, c. 28), to enable the 
Central PATA in India to legislate,on any matter in India outside the three 
Lists, thus giving it power to validate provincial legislation, and this Act was 
given retrospective effect. I submit that the ap ts cannot claim the benefit 
of this legislation as they have falied to satisfy the conditions prescribed therein, 
(Refers to s. 2(2)). 

On the construction of the Government of India Act, I submit that the Act ex- 
pressly provides that the Federal List is the dominant List, and anything which 
entrenches, however slightly, upon the subjects given to the Centre is ultra vires 
the Provinces. The doctrine of “pith and substance” has no play at all in the 
construction of the Act. The decisions on the Canadian and Australian Acts can 
give no assistance on the interpretation of the Indian Constitution Act. 


Khambatia K. C., followed. The Indian Constitution Act differs greatly in form 
from the British North America Act, and the Australian Commonwealth Act. 
The Government of India Act exhaustively enumerates the various legislative 
fields into three separate and distinct compartments: Federal, Concurrent, and 
Provincial. The Federal Legislature is dominant in its own field. The powers 

iven to the Provincial Legislature are made subject to the powers given to the 

ederal islature. That is to say when there is an overlapping area between 
the Fed and the Provincial List, the Province is incompetent and the over- 
lapping area belongs to the Federal Legislature. An exhaustive common area is 
provided for in the Concurrent List, and provision is there made for a repugnancy 
in that common area where there is a conflict between the Federal Legislature’s 
competency in the Concurrent field and the Provincial Legislature’s competency 
ia the Conruarcak fata. There can be no iginaey between thie Federal ag 
lature’s competency in the Federal field and the Provincial Legislature’s compe- 
tency in the Provincial List. I admit that the general terms in the Provincial 
List include all ancillary or subsidiary matters, but with this important qualifica- 
tion that, that would be so only so long as these ancillary or subsidiary matters do 
not fall within the competency of the Federal Legislture by virtue of the Federal 
List or the Concurrent List. ers to Governor-General in Counci v. Province 
of Madras, In re The Central Provinces and Berar Act No. XIV of 1988, and 

ubramanyan Chettiar v. Muttuswami Goundan).* 

As to the Canadian Constitution the decisions of the Privy Council show that the 
legislative fields are not exhaustive, and that the concurrent field is defined ex- 


1 [1941] 8. C. R. (Can.) 87. 8 Host F. C. R. 18. 
2 (1645) L. R. 72 L A. 91, 93, 4 [1940] F. C. R. 188, 200. 
8.0.47 Bom. L, R., 629. . 
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pressly only on two heads and but for those two exceptions the concurrent field 
is left wide open to be defined by judicial interpretation. 

As to the scope of entry 28 in the Federal List, “Promissory Note” includes 
negotiable and non-negotiable promissory notes, and it is a class of general law of 
contracts which is taken out of the enumerated head (10) of the Concurrent List, 
and given exclusively to the Federal islature. (Refers to Citizens Insurance 
Company of Canada v. Parsons: Queen Insurance Company v. Parsons.*) Indian 
Negotaiable Instruments Act, 1881; Bhashyam and Adiga’s Treatise on Negotiable 
Instruments at p. 82; Dr. Wynes’ Treatise on Australian Constitution, pp. 88,189, 
140). (Refers to the Indian Companies Act, ss. 277F to 279; Tennant v. Union Bank 
of Canada,” Attorney-General for Canada v. Attorney-General of Alberta,’ Attorney- 

eneral of Canada v. Attorney-General of Quebee: Bank of Montreal v. Attorney- | 
General of Quebee;* Hart on Banking, pp. 8, 4; Tannon on Banking, pp- 16, 209; 
Attorney-General for Canada v. Attorney-General for British Columbia ;* Attorney- 
General of Ontario v. Attorney-General for the Dominion of Canada ;° Attorney- 
General for Alberta v. Attorney-General for Canada’ and Great West Saddlery Co. 
v. The Kwng.*) 

On the question of severability the Federal Court have not shown how the wira 
vires provision can be severed from the rest of the Act. By cutting out the defini- 
tion of “bank”, and the whole of s.8, and the words “‘other than a promissory note”, 
you are amending the Act and saying that the Legislature intended to pass it in its 

. truncated form. (Refers to 4 -General for Manitoba v. Attorney-General for 
Canada ;* Attorney-General for British Columbia v. Attorney-General for C 10 
and Punjab Province v. Daulat Singh.) 

As to tie appellant’s arguments that entry 28 of the Federal List can be reconciled 
with entry 27 of the Provincial List, inasmuch as entry 27 is an excepion to the 
general power given in entry 28, I submit that interpretation amounts to an 
insertion after the words of entries 28, 88, and 88, the words “ʻe t a promissory 
note given in the course of a money-lending transaction”, ond such an inter- 
pretation does violence to the language of the Act. 

As to the appellant’s argument that entry 28 deals with negotiability only and 
not with contractual relationship I submit that entry 28 covers the whole law on 
bills of exchange and promissory notes, including negotiable instruments and non- 
negotiable instruments; further that a promissory note is a species of contract, 
and that the general subject of “contract” is given to the concurrent field subject 
only to the specific class of contracts enumerated in entry 28 which are given ex- 
clusively to the Federal Legislature. (Refers to Citizens Insurance Compamy of 
Canada v. Parsons: Queen Insurance Company v. Parsons.)4 

As to the appellant’s ent that ae and substance of the impugned 
Act is money-lending, and that its pith and tance is not affected by incidentally 
touching upon matters outside the authorised field, I submit that the Province 
is competent to legislate only in its authorised field only 80 long as it does not enter 
the forbidden field of the Federal List, and once that is done, it is much more than 
a mere repugnancy, it is an ultra vires encroachment of the Federal field. 


Monckton K. C., replied. In so far as there has been any encroachment in the 
Federal field of “banks”, and “banking”, the ud#ira vires provisions could be severed. 


Lorp Porrer. This group of cases and those which immedately follow necessi- 
tate a consideration of the principle upon which the respective jurisdictions of the 
Federal and Provincial legislatures in India are to be delimited and of the method 
to be adopted in determining the subjects which are to be dealt with by the one 
or the other under the provisions of ss. 99 and 100 of the Government of India Act, 
1985, and the three lists set out in the Seventh Schedule thereto. . 


1 [1881] 7 Age. Cas. 96, 110-118. 8 921] 2 A. C. 91. 

2 804] A. C. 81. 9 [1 A. C. 561. 

8 9186| 1 A. C. 588, 596. 10 [1987] A. C. 368 

4 (1946) 6a T. L. R. 657. 11 (1946) L. R. 73 L A. 39, F 
5 980] A. C. 11, I18. 8. C. 48 Bom. L. R. 443. 

6 804] A. C. 189, 200, 201. 12 (1881) 7 App. Cas. 96. 

7 11968) A. C. 856. 
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The question immediately in dispute is as to the validity of the Bengal Money- 
lenders Act, 1940. By way of introduction it is enough to say that that Act limits 
the amount recoverable by a moneylender on his loans for principal and interest 
and prohibits the payment of sums larger than those permitted by the Act. 

The respondents are an P body to which by an order of May 12, 1941, 
passed by the High Court of Calcutta under s. 158A of the Indian Companies Act, 
the assets of the Khulna Loan Bank, Ltd. (earlier known as the Khulna Loan Coy., 
Ltd.) were transferred. 

Some of the cases now under appeal to their Lordships’ Board were brought by 
the respondents who claimed to recover loans and interest alleged to be due upon 

romissory notes, executed by appellant borrowers and in other instances by appel- 

t debtors claiming a declaration that their indebtedness was at least diminished 

by the provisions of the Act and even in some instances that they were entitled 
to repayment of sums overpaid. 

The proceedings began in 1941, 1942 and 1948, but are concerned with loans made 
at a much earlier date not by the respondents but by the Khulna Loan Company 
or the Khulna Loan Bank. In every case the loans were secured by promissory 
notes executed contemporaneously with the transaction. 

The Act, the validity of which their Lordships have to determine, by s. 80 provides 
that “Notwithstanding anything contained in any law for the time being in force, 
or in any agreement (1) No borrower shall be liable to pay after the commencement 
of this Act—” more than a limited sum in respect of principal and interest 
or more than a certain percen of the sum advanced by way of interest. 
Moreover it is retrospective in its effect, and its limitations can be relied upon by a 
borrower by way of defence to an action by the moneylender or the borrower can 
himself institute a suit in respect of a loan to which the provisions of the Act apply. 

Section 100 of the Government of India Act, 1988, is in the following terms:— 

“100. (1) Notwithstanding anything in the two next succeeding subsections, the Federal 
Legislature has, and a Provincial Legislature has not, power to make laws with respect to any of 
the matters enumerated in List I in the Seventh Schedule to this Act (hereinafter called the 
‘Federal Legislative List °). 

(2) Notwithstanding anything in the next succeeding subsection, the Federal Legislature 
< and, subject to the preceding subsection, a Provincial Legislature also, have power to make 
laws with respect to any of the matters enumerated in List IXI in the said Schedule (hereinafter 
called the ‘ Concurrent Legislative List ’). 

(3) Subject to the two preceding subsections, the Provincial Legislature has, and the 
Federal Legislature has not, power to make laws for a Province or any part thereof with respect 
to any of the matters enumerated in List II in the said Schedule (hereinafter called the ‘ Provincial 
Legialative List’). 

(4) The Federal Legislature has power to make laws with respect to matters enumerated 
in the Provincial Legislative List except for a Province or any part thereof.” 

The Federal Legislative List referred to in this section assigns to the Federal 
Legislature jurisdiction to make laws with respect to 

“ (#8) Cheques, bills of exchange, promissory notes and other like instruments.” 

“ (83) Corporations, that is to say, the incorporation, regulation and winding-up of trading 
corporations including banking...... ” 

“ (88) Banking, that is to say, the conduct of banking business...... ” 
and denies that jurisdiction to Privincial Legislatures. 

The Provincial Legislative List however empowers the Provincial ee meee 
in item (27) to make laws with respect to “Trade and Commerce within the Province 
See er ; money lending and money lenders,” and therefore no objection could be 
taken to the provisions of the Bengal Money Lenders Act, if they were concerned 
only with the limitation of capital and interest recoverable. 

But the Bengal Act goes further: s. 2 contains certain definitions in the follow- 
ing terms :— 

(1) ‘bank’ means a banking company as defined in s. 277F of the Indian Companies 
Act, 1918........ X 

(2) ‘ borrower” means a person to whom a loan is advanced.... 

(9) ‘lender’ means a person who advances a loan and includes a monsy-lender. 
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(12) ‘loan’ means an advance, whether of money or in kind, made on condition of repayment 
with interest and includes any transaction which is in substance a loan, but does not include.... 

(d) a loan advanced before or after the commencement of this Act— 

(4) bya bank which was a scheduled bank on the first day of January, 1980, or by a 

bank which has been declared to be a notified bank under section 8,.... 

(e) an advance made on the baasis of a negotiable instrument as defined by the Nego- . 
table Instruments Act, 1881, other than a promissory note; 

(13) ‘ money-lender ’ means a person who carries on the business of money-lending in Bengal 
ot who has a place of such business in Bengal, and includes a pawnes as defined in s. 172 of the 
Indian Contract Act, 1872; 

(14) ‘money-lending business’ and ‘ business of money-lending ’ mean the business of 
advancing loans either solely or in conjunction with any other business; 

Section 277F of the Indian Companies Act defined a banking company as : 

“ A company which carries on as its principal business the accepting of deposits of money on 
current account or otherwise, subject to withdrawal by cheque, draft or order, notwithstanding 
that it engages in addition in any one or more of the following forms of busmess, namely :— 

(1) vee ies the lending or advancing of money either upon or without security... .”” 
and s. 8 of the Bengal Money Lenders Act enacts that 

“ The provincial Government may, by notification in the Official Gazette, declare any bank 
to be a notified bank for the purposes of this Act.” 

Section 18 of the Act requires a money-lender to be licensed. 

Sections 24, 25 and 26 prescribe the form in which accounts are to be kept and 
require the lender to furnish each borrower with a copy of his own account with 
certain penalties if he does not do s0. 

Sections 28 and 29 of the Act impose a duty upon a moneylender in assigning a 
loan to furnish full particulars to the assignee but protect the position of a bona fide 
transferee without notice unless he himself be a money-lender. 

Section 84 enables the Court to direct payment by instalments and s. 36 
gives power to reopen transactions subject however to the rights of a bona fide 
holder for value. 

Having regard to these provisions the respondents say that whilst it is true that 
they aremoney-lenders, yet they are e in banking and are holders of promis- 
sory notes, matters which are seed within the Federal jurisdiction and that a . 
Provincial Act such as the Bengal Money Lenders Act is ultra vires in that it deals 
with Federal matters. These matters, they say, are so intertwined with the rest 
of the Act that they cannot be disassociated and therefore the Act is wholly 
void. But whether this be so or not, the particular loans, the subject matter of 
the actions under review, are secured by promissory notes and in addition are 
matters of, banking; accordingly they say that the Act is void at any rate so far 
as concerns promissory notes or banoe 

The cases under review originally came before the Subordinate Judge at Khulna 
where the only points which appear to have been taken were, not that the Act 
was wholly void but only that it was void in so far as it affected promissory notes 
and that its provisions remained suspended until the Government decided what 
banks should become notified banks under s. 2 of the Act. 

The latter contention is plainly untenable and indeed was not persisted in in 
the Federal Court or before their Lordships’ Board. 

Moreover it is to be observed that in the Subordinate Court no reliance appears 
to have been placed upon the contention that banking rights were interfered with. 
The point, however, seems to have been taken in the High Court, but no decision 
on it was given there or in the Federal Court. 

In these circumstances their Lordships do not think that the respondents 
are entitled to argue that they on the business of banking. No proof has 
been given that they do so and the facts cannot be assumed without proof. 

The respondents are however entitled to say that the Act deels with banks and 
banking and is therefore void in whole or in so far as it deals with banking matters, 

In the present cases the Ju of the ae Court found in favour of the appel- 
lants on the ground that though the Fed: List prevails over the Provincial Tist, 
where the two lists come in conflict, yet the Act being a money-lenders’ Act, deals 
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with what is in one aspect at least a Provincial matter and is not rendered void 
in whole or in part by reason of its effect upon promissory notes. In their view 
the jurisdiction of the Provincial Legislature is not ousted by the inclusion of 
provisions dealing with promissory notes though that subject matter is to be found 
m item 28 of the Federal List. The reference to bills of exchange and promissory 
notes in that item, they held, only applies to those matters in their respect of 
negotiability and not in their contractual aspects. In their contractual aspect 
the approprate item, as they considered, was entry (10) of List III “contracts.” 
“Interest on promissory notes,” they say, “is a matter with r t to contracts, 
a subject to be found in the Concurrent Legislative List. The Bengal Act has re- 
ceived the assent of the Governor-General, and in view of theprovisionsof s. 107 (2) 
of the Constitution Act, ss. 29 (2) and 80 of the Bengal Money Lenders Act, 1940, 
must prevail.” 

Section 107 of the Constitution Act is in the following terms :— 

*“107.{1) If any provision of a Provincial law is repugnant to any provision of a Federal 
law which the Federal Legislature is competent to enact or to any provision of an existing Indian 
law with respect to one of the matters enumerated in the Concurrent Legislative List, then,- 
subject to the provisions of this section, the Federal law, whether passed before or after the 
Provincial law, or, as the case may be, the existing Indien law, shall prevail and the Provincial 
law shall, to the extent of the repugnancy, be void. 

(2) Where a Provincial law with respect to one of the matters enumerated in the Concurrent 
Legislative List contains any provision repugnant to the provisions of an earlier Federal Jaw or an 
existing Indian law with respect to that matter, then, if the Provincial law, having been reserved 
for the consideration of the Governor-General or for the signification of His Majesty’s pleasure, 
has received the assent of the Governor-General or of His Majesty, the Provincial law shall in 
that Province prevail, but nevertheless the Federal Legislature may at any time enact further 
legislation with respect to the same matter: 

Provided that no Bill or amendment for making any provision repugnant to any Provincial 
law, which, having been so reserved, has recetved the assent of the Governor-General or of His 
Majesty, shall be introduced or moved in either Chamber of the Federal Legislature without the 
previous sanction of the Governor-General in his discretion. 

(8) If any provision of a law of a Federated State is repugnant to a Federal law which extends 
to that State, the Federal law, whether passed before or after the law of the State, shall prevail 
and the law of the state shall, to the extent of the repugnancy, be void.” 

The High Court’s conclusion would no doubt be true, if they are right in saying 
that interest on promissory notes is a matter with respect to contracts and there- 
fore an item contained in the Concurrent List. The Act to which it was said to be 

ugnant was the Negotiable Instruments Act, 1881, which no doubt applied to the 
whole of India, but, as the High Court points out this Act is not a Federal but an 
existing India Act, and under the provisions of s. 107 (2) would give place to the 
Bengal Money Lenders Act (which had received the assent of the Governor-General), 
provided that Act does not deal with matters over which the Federal Legislature 
alone has jurisdiction. This opmion, however, was reversed in the Federal Court 
which thought the Acta clear interference with the subjects set out initem 28 in the 
Federal List and declared the Bengal Act to be ultra vires in so far as it dealt with 
those subjects. It was not, however, in their opinion totally void. 

The Federal Court had in fact already given the matter some consideration 
in two previous cases, viz. :— 

(1) Subramanyan Chettiar v. Muttuswami Goundan,! a case in which the 
Madras Agriculturists Relief Act of 1988 was impugned. That Act did not 

ifically mention promissory notes but it did contain provisions limiting 

e liability and diminishing the debts of agriculturists in terms wide enough 
to include debts due on promissory notes. 

In that case, however, judgment had been obtained upon the promissory 
note and the Court held that inasmuch as the debt had passed into a claim 
under a decree, before the Agriculturists Relief Act had enacted, there 
was nothing to preclude it from being scaled down under the terms of that 
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Act. Accordingly the Court found it unnecessary to deal with a matter in 
which a claim on promissory notes as such was involved. 

(2) A similar result was reached in Bank of Commerce Lid. v. Amulya 
Krishna Basu: Bank of Commerce Ltd. v. Brojo Lal Mttra,! a case upon which 
their Lordships have to pronounce at a later stage. 


All the Courts in India have considered the Bengal Money Lehders Act to deal 
in pith and substance with money lenders and money-lending and with this view 
their Lordships agree. But such a view is not n ily conclusive of the question 
in India and indeed, as the respondents contend, is not decisive of the matter even 
in Canada or Australia. With these and the other questions arising in the case 
their Lordships must now grapple. 

The appellants set out their contentions under four heads. 

Firstly, they said that power to make laws with respect to moneylending neces- 
sarily imports the power to affect the lender’s rights against the borrower upon a 
promissory note given in the course of a moneylending transaction. The Constitu- 
tion Act they said must be read as a whole so as to reconcile item 28 of List I with 
‘item 27 of List II, and so read item 27 is a particular exception from the general 
provisions of item 28. f 

Secondly, they argued that the impugned Act is in pith and substance an Act 
with respect to money-lenders and money-lending and is not rendered void in whole 
or in part because it incidentally touches upon matters outside the authorised field. 

Thirdly, they maintained that upon its true construction item 28 is confined to 
that part of the law relating to negotiable instruments which has reference to their 
negotiability and does not extend to that part which governs the contractual rela- 
tionship existing between the immediate parties toa bill of exchange or promissory 
note. That part, they said, lay in the field of contract. 5 

If then the subject matter of the Act lay in contract, which is one of the items 
within the Concurrent List, it was, it was true, in conflict with an existing Indian 
Law—viz. the Negotiable Instruments Act, 1881—-within the meaning of s. 31(Z) 
of the Constitution Act, but inasmuch as the impugned Act had recieved the assent 
of the Governor General, it must prevail over the Negotiable Instruments Act as 
a result of the provision of s. 107(2) of the Constitution Act. 

The respondents on the other hand pointed out in the first place that the Consti- 
tution Act differs in form from the British North America Act and the Australian 
Commonwealth Act. Those Acts, they said, contain no concurrent list and there- 
fore recognize, as the Constitution Act does not, that there must be some over- 
lapping of powers. Moreover, the Indian Act contains astrict hierarchy of powers 
since under the terms of s. 100, the Federal List prevails over both the Concurrent 
and the Provincial List, and the Concurrent List in its turn prevails over the 
Provincial List. ‘The Provincial Legislature’, as it enacts, “has not power to 
make laws with respect to any of the matters enumerated in List P’, and this pro- 
hibition, they contend, extends to any matter whatsoever set out in the Federal 
List, however incidental to a matter contained in the Provincial List. No question 
could arise, they maintained, as to pith and substance. The Constitution Act 
directly prohibits any interference by a Province with any matter set out in List I. 

For the same reasons they said that there could be no question of an exception 
out of the generality of oe used in List Ion the ground that a matter dealt 
with in List I was particularly described whereas it was only referred to generally in 
List I under a wider heading. : 

In any case they said the expression “Money Lending” was no more particular 
than the ression ‘‘Bills of Exchange, promissory notes, and other instruments 
of the like kind”. 

Finally, they contended thatif money-lending was to be regarded as an incidence 
of contract, then the Negotiable Instruments Act being an Act of the Government 
of ee precedence over the impugned Act, in those subjects with which they 
both dealt. 


1 [1944] F. C. R. 128. 
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From the facts stated and the arguments presented to their Lordships it is appa- 
rent that the discussion ranged over a wide field, but in reaching their conclusion 
the Board do not think it necessary to determine all the issues presented to them. 

For instance it is no doubt true, as has been pointed out above, and has been 
accepted in the Courts in India that in the case ofa matter contained in the Concur- 
rent List, the Act ofa Provincial Legislature which has been approved by the Gover- 
nor General prevails over an Existing Indian Law (see s. 107(2) of the Govern- 
ment of India Act, 1985). Ifthen the impugned Act is to be considered as a 
matter of contract, it would prevail over the Negotiable Instruments Act if that 
Act or the part of it in respect of which de a alleged is also to be regarded 
as contractual and therefore coming within List III. 

But this result depends upon two assumptions, viz.:—{1) that the impugned Act 
in dealing with promissory notes, or for that matter with banking, is concerned 
with contract and (2) that the reference to negotiable instruments, promissory notes 
and the like instruments in List I item 28 is a reference to them in their capacity 
of negotiability only. 

The point was raised in the Federal Court in Subramanyan Chettiar’s case (supra) 
but that Court did not find it necessary finally to decide it, though Sulaiman J. 
in his dissenting judgment inferentially rejected it. Like the Federal Court, their 
Lordships in the present case do not find it necessary to express a final opinion 
eer these points, but itis, they think, essential to determine to what extent under 

e Indian Constitution Act of 1985 the jurisdiction of the several legislatures is 
affected by ascertaining what is the pith and substance of an impugned A t. 

The two remaining points taken on behalf of the appellant can in their Lord- 
mao opinion and indeed must be considered together since to say that power to 
make laws in respect to money-lending necessarily imparts power to affect the 
lender’s rights in respect of promissory notes given as security in oye 
transactions is in their view to maintain that if the pith and substance of the Act, 
the validity of which is challenged, is money-lending, it comes within the Provincial 
jurisdiction. Three questions therefore arise, viz. :— 

(1) Does the Act in question deal in pith and substance with money- 
lending ? 

(2) Ifit does, is it valid though it incidentally trenches upon matters rescr- 
ved for the Federal Legislature ? 

(8) Once it is determined, whether the pith and substance is money-lending, 
is the extent to which the Federal field is invaded a material matter ? 

(1) All the Courts in India have held that the transactions in question are in 
pith and substance money-lending transactions and their Lordships arc of the same 
opinion. To take a promissory note as security for a loan is the common practice 
of money-lenders, and if a Legislature cannot limit the liability of a borrower in res- 

ect of a promissory note given by him, it cannot in any real sense deal with money- 
ending. All the lender would have to do intrder to oust its jurisdiction would be 
to continue his normal practice of taking the security of a promissory note and he 
would then be free from any restrictions imposed by the Provincial Legislature. 
In truth, however, the substance is money-lending and the promissory note is but 
the instrument for securing the loan. 

(2) The second is a more difficult question and was put with great force by 
counsel for the respondents. 

The principles, it was said, which obtain in Canada and Australia have no applica- 
tidn to India. In the former instances either the Dominions and Provinces or the 
Commonwealth and States divide the jurisdiction between them, the Dominion 
or as the case may be the States retaining the power not specifically given to the 
Provinces or the Commonwealth. In such cases it is recognised that there must 
be a considerable overlapping of powers. But in India, it is asserted, the difficulty 
in dividing the powers has been foreseen. Accordingly three, not two lists, have 
been prepared in order to cover the whole field and these lists have a definite order 
of priority attributed to them so that anything contained in List I is reserved solely 
for the Federal Legislature, and however incidentally it may be touched upon in 
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an Act of the Provincial Legislature, that Act is uira vires in whole or at any rate 
- where in any place it affects an entry in the Federal List. : 

Similarly any item in the Concurrent List if dealt with by the Federal Legislature 
is outside the pote of the Provinces and it is only the matters specifically men- 
tioned in List II over which the Province has complete jurisdiction, although so 
long as any item in the Concurrent List has not been dealt with by the Federal 

islature the Provincial Legislature is binding. 

their Lordships’ opinion this argument should not prevail. To take Sich & 
view is to simplify sida the task of distinguishing between the powers of divided 
jurisdictions. It is not possible to make so clean a cut between the powers of the 
various Legislatures: they are bound to overlap from time to time. 

Moreover, the British Parliament when enacting the Indian Constitution Act 
had a long experience of the working of the British North America Act and the 

Australian Commonwealth Act and must have known that it is not in practice 
possible to ensure that the powers entrusted to the several Legislatures never 
overlap. As Sir Maurice Gwyer C. J. said in Subramanyan Chetiiar’s case (supra) 
(p. 201): 

“ Tt must inevitably happen from time to time that legislation though purporting to des] 
with a subject in one list, touches also upon a subject in another list, and ihe different provisions 
of the enactment may be so closely intertwined that blind observance to a strictly verbal inter- 
pretation would result in a large number of statutes being declared invalid because the Legislature 
enacting them may appear to have legislated in a forbidden sphere. Hence the rule which bas 
been evolved by the Judicial Committee, whereby the impugned statute is examined to ascertain 
its ‘pith and substance’ or its “true nature and character,” for the purpose of determining 
whether ft is legislation with respect to matters in this list or in that.” 

Their Lordships agree that this p correctly describes the grounds upon 
which the rule is founded, and that it applies to Indian as well as to Dominion legisla- 
tion. S 

No doubt experience of past difficulties has made the provisions of the Indian 
Act more exact in some particulars and the existence of the Concurrent List has 
madeit easier to distinguish between those matters which are essential in determining 
to which list icular provisions should be attributed and those which are merely 
necidental. But the overlapping of su bject matter is not avoided by substituting 
three lists for two or even by arranging for a hierarchy of jurisdictions., 

Subjects must still overla D and where they do, the question must be asked what 
in pith and substance is the effect of the enactment of which complaint is made and 
in what list is its true nature and character to be found. If these questions could 
not be asked, much beneficent legislation would be stifled at birth, and many of the 
ga teres entrusted to Provincial Legislation could never effectively be dealt with. 

(8) the extent of the invasion by the Provinces into subjects enumerated 
in the Feal List has to be considered. No doubt it is an important matter, ue 
as their Lordships think, because the validity of an Act can be determined b 
criminating between degrees of invasiqg, but for the purpose of determining ak is 
the pith and substance of the impugn ‘Act. Its provisions may advance so far into 
Federal territory as to show that its true nature is not concerned with Provincial 
matters, but the question is not, has it assed more or less, but is the trespass, 
whatever it be, such as to show that the pith and substance of the impugned Act 
is not money-lending but promissory notes or banking? Once that question is 
determined, the Act falls on one or the other side of the line and can be seen as valid 
or invalid according to its true content. 

This view places the precedence accorded to the three lists in its proper perspec- 
tive. 

No doubt where they come in conflict List I has priority over Lists III and II 
and List IIT has priority over List II, but, the question still remains, priority in what 

respect? Does the a of the Federal Legislature prevent the Provincial 
Legislature fr from deskng with any matter which may incidentally affect any item 
in its list or in each case has one to consider what the substance of an Act is and, 
whatever its anci effect, attribute it to the appropriate list according to- its 
true character? In their Lordships’ opinion the latter is the true view. 
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If this be correct, it is unnecessary to determine whether the jurisdiction as to pro- 
missory notes given to the Federal Legislature is or is not confined to negotiability. 
The Bengal Money-lenders Act is valid because it deals in pith and substance with 
money lending, not because legislation in respéct of promissory notes by the Federal 
Legislature is confined to legislation affecting their negotiability—a matter as to 
which their Lordships express no opinion. 

It will be observed that in considering the principles involved their Lordships 
have dealt mainly with the alleged i validity of the Act, based upon its invasion 
vf the Federal entry, “promissory notes” item (27) in List I. 
ene have taken this course, becuase the case was so argued in the Courts in 

dia. 

. But the same considerations apply in the case of banking. Whether it be urged 
that the Act trenches upon the Federal List by making regulations for banking 
or piner notes, it is still ananswer that neither of those matters is its substance 
and this view is supported by its provisions exempting scheduled and notified banks 
from compliance with its requirements. ` 

In the result their Lordships are of opinion that the Act is not void either in 
whole or in part as being ura vires the Provincial Legislature. 

This opinion renders it unnecessary to pronounce upon the effect of the Ordinance 
No. XI of 1045, purporting to validate, inter alia, the impugned Act and their 
Lordships express no opinion upon it. But having regard to their views express- 
=o in this judgment they will humbly advise His Majesty that the appeal be 

owed. 

The respondents must bear the costs of the appellants throughout. 


Solicitor for appellant and intervener: Solicitor, India Office. 
Solicitors for respondents: T. L. Wilson & Co. 


Present: Lord Utkwati, Sir Madhavan Nair and Sir Jokn Beaumont. 


JAN MOHAMMAD v. KARAM CHAND.* 
Mahomedan law—Co-heir—AbKenation of deceased's property—Payment of deceased’s debia—Whether 
such alienation binds other co-heirs. 

Under Mahomedan law, when one of the oo-heirs of the deceased in possession of the whole 
or part of the estate of the deceased sells property in his possession forming part of the 
estate for discharging the debts of the deceased, such sale is not binding on the other co-heirs 
or creditors of the deceased. 

Abdul Majeeth v. Krisknamachariar', approved. 
Tax facts appear from the judgment. 


Str Herbert Cunliffe K. C. and W. Wallach, for the one 
C. S. Rewcastle K. C. and R. Parikh, for ondents Nos. 4-8. 
Sir Thomas Strangman K. C. and P. Subba , for Mohib Ali. 


Sı Manuavan Naw. These are consolidated appeals by the plaintiff, 
defendants Nos. 4 to 8, and Mohib Ali, a transferee from defendants Nos. 18 and 
14, from the judgment and decrees dated May 29, 1941, of the Court of the 
Judicial Commissioner, North West Frontier Province, Peshawar, varying the 
judgment and decrees dated October 81, 1989, of the Court of the District 

udge, Peshawar, which in turn varied a judgment and decree dated December 
8, 1988, of the Senior Subordinate Judge, Peshawar, as a result of which, the 
plaintiff and defendants Nos. 18 and 14, were given decrees for the redemption 
in specified “shares in the prop in dispute with the exception of the site leased 
by Government to Parma Nand (father of defendants Nos. 4 to 8) in 1984”, on 


, payment of specified sums of money. 


The appeals arise out of a suit for the redemption of mortgages executed by a 
Mahom Chaudhri Nathu. Broadly stated, the questions arising for deter- 
mination relate to who are the representatives of the mortgagor, he being dead, 


the North-West Frontier Provin 


* Decided, March 18, 1947. Appeal from 1 (1916) L L. R. 40 Mad. 248. F. B. 
ce. 
R. 37 ` 
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entitled to redeem the property; whether the property is liable to be redeemed at all; 
what is the extent of the interests of the representatives in the property to be re- 
deemed; and whether the Cinema built on the site ‘excepted’ by the decree, by the 
father of defendants Nos. 4 to 8, should not be delivered to the plaintiff. 

. The facts of the case are somewhat complicated, but for the purposes of these 
appeals may be briefly stated as follows :—on March 27, 1884, Chaudhri Nathu 
executed a mortgage with possession of the suit property described below, in favour 
of one Lorinda the grandfather of defendants Nos. 4 to 8. He executed further 
mortgages df the same property in favour of Lorinda Mal for Rs. 500, and for 
Rs. 1,000, carrying interest at 15 per cent, per annum on May 1, 1884, and August 8, 
1886, respectively. 

The mortgaged property is described as a serai consisting of 26 rooms and some 
buildings all built b haudhri Nathu on a site of which he was in possession before 
1871, as a licensee Gn the Government. The land is situated within the Canton- 
ment of Peshawar and was held under what is known as the ‘Cantonment tenure.’ 
Such land belongs to Government and could not be alienated by the grantee. The 
regulation of the Governor General ed on September, 1886, (see Secretary of 
State for India v. Satish Chandra Son), states one of the usual conditions of a grant 
as follows :—‘“The Government to retain the power of resumption at any time, on 
giving one-month’s notice and paying the value of such buildings as may have been 
authorised to be erected ” (see cl. 6 1st condition). The site on which the serai 
stands is expressly excluded from the mortgage. The mortgaged serai had also 
vacant land appurtenant to it. : 

Chaudhri Nathu, the mortgagor, died in 1889. The plaintiff purchased the equity 
of redemption in the property in 1985, from defendants Nos. 11 and 12, the sons 
of Mst. Mohammadi B the daughter of Chaudhri Nathu, alleging that she 


was his sole heir, and her death defendants Nos. 11 and 12 became the 


` owners of the property; and instituted the suit for redemption out of which the 
- consolidated appeals arise. Mst. Mohammadi Begum died on September 12, 1891. 

Defendants Nos. 4 to 8 are the contesting defendants in the suit. On the death 
of Chaudhri Nathu, Mst. Babo Jan, his widow, sold the property in 1890 to Lorinda 
Mal the mortgagee for Rs. 4,000 to liquidate her husband’s debts. The defendants 
stated that Chaudhri Nathu’s family was governed by custom and not Muham- 
madan law, that his widow had power to alienate her husband’s properties to pay 
off his debts, and hence, the suit property could not be redeemed at all. In a family 

ition in 1980, the suit property was allotted to Parma Nand, a son of Lorinda 

and the father of defendants Nos. 4 to 8. Their predecessors-in-interest had 
improved and extended the suit property by adding new rooms and buildings 
to it; and in 1984, their father had obtained a lease from Government 
of a portion of the site originally a i by Chaudhri Nathu—‘} of the site 
originally under the serav’’—and with their permission had constructed a cinema 
on it, spending, it is said, as much as Rs. 40,000. In case the plaintiff is allowed 
tb redeem the property, they claimed increased value for the land and the entire 
cost of improvement amounting to about a lakh of rupees. 

As regards the custom pleaded by the contesting defendants it may be stated 
at once that all the three Courts that have considered the case have found that the 
family of Chaudhri Nathu is governed by Mahomedan law, and not by custom; 
and that the sale by Mst. Babo Jan of the whole propety was invalid and was good 
only to the extent of her share, namely, s4. This ground was therefore not seriously 
relied on by the learned counsel Mr. Rewcastle in support of the claim of his clients 
to the entire pro . He has however urged another ground in support of their 
plea which their To hips will consider in due course, viz, that Mst. Babo Jan, the 
widow, in administering her husband’s estate was entitled tosell and did sell the 
entire serat to discharge his debts on May 12, 1890, and that since then they and 
their predecessors-in-interest have been enjoying the a aka owners. 

« Defendants Nos. 18 and 14along with defendant No. 15 who dropped out from 
the case were made parties tothe suit after it had been filed, by an order passed in 


1 (1980) L. R. 57 I. A. 880,848. 
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revision by the Court of the Judicial Commissioner. Alleging that they are some 
of the heirs of Chaudhri Nathu they claimed interest in the suit property and the 
right to redeem their share. The nature of their claim and whether they have su- 
ceeded in proving it will be considered later. It may be stated here that differing 
from the finding of the Senior Subordinate Judge, the District Judge as wellas the 
Court of the Judicial Commissioner has found that they have proved their claim 
and the latter Court has awarded them #} share in the suit property. The finding 
as regards the heirship of these defendants to Chaudhri Nathu has been attacked by 
learned counsel for the plaintiff-appellant, Sir Herbert Cunliffe, as it necessarily 
reduces the share allotted to his client. 

From the facts thus far stated it is obvious that the question as to who are the 
heirs of Ch. Nathu became very important in the case. The precise relationship 
of some of the alleged heirs and even the existence of some of them werestrenuously 
disputed in the Courts below; but by the time the case went up before the Judicial 
Commissioner’s Court, the differences were reduced toa minimum. ‘The following 
pedigree table is taken from the judgment of the Judicial Commissioner’s Court:— 


Monn Jan 
(1) m. Chaudri Nathu m. (2) Babo Jan ~ Mobå 
Faqir m. Mst. Mohamadi Mst. Mahbuba 
Mohd 
Mst. Shah Jehan Bai Khan 
7 ž Bardar Khan 
Mohd h Khuda h D.15 


D. 11 D. 12 
: Mst. Marufjan Mst. Yaqut 
D. 14 Jan D. 13 i 
The above pedigree shows that Ch. Nathu had two daughters, namely, Mst. 
Mohammadi Begum by his first wife (who is stated to have predeceased him), 
and Mst. M. Mahbuba who is said to have died young, by his other wife, Mst. Babo 
Jan, who survived him. It shows that Mst. Mahbuba is the real daughter of 
Mst. Babo Jan, and not her step daughter as was found impliedly by the Senior: 
Subordinate Judge, and explicitly by the District Judge. It also shows that Ch. 
Nathu had a brother Mohd. Khan and that defendants Nos. 18 and 14 are related 
to him through this brother, as was also found by the District Judge. As stated 
by the learned Judges, this pedigree table was disputed before them in the above 
two respects, but they held the two relationships proved as shown in the pedigree. 
Both these findings have been attacked before their Lordships. The third point 
of dispute noted by the learned Judge is,unsubstantial, was held to be so by them, 
and has not been referred to before the Bédard. In no other respect has the pedigree 
table been attacked. It follows therefore that Mst. Babo Jan, Mst. Mohammadi 
Begum and Mst. Mahbuba were accepted by the parties.as heirs of Ch. Nathu, and 
the only questions as to heirship which the Court of the Judicial Commissioner had 
to decide were, whether detaan Nos. 18 and 14 are also heirs of Ch. Nathu, 
and what was the precise relationship of Mst. Mahbuba to Mst. Babo Jan,—whether 
she was her step daughter or real daughter; and these questions arise also before 
the Board for decision. It may be mentioned here that the correctness of the divi- 
sion into shares of the suit property according to the Mahomedan Jaw as decided 
by the Court of the Judicial Commissioner if the relationship of his heirs to Ch. 
Nathu is established as found by that Court, has not been questioned before their 
Lordships; nor have the parties questioned the amounts ordered to be paid for 
redemption in the event of the relevant findings of the Court below being upheld 
by the Board. a i 
- The findings of the Courts below strictly material to the questions arising for 
determinaton by the Board may now be summarised :— 
The Senior Subordinate Judge held that the only heirs of Ch. Nathu were his 
widow Mst. Babo Jan and þis two daughters Mst. Mohammadi Begum and Mst. Mah- 
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buba, and that onhisdeath his widow would get $, his two daughters $ each, leavin 
a residue of yẹ which would go to the two daughters; and that on the death o 
Mst. Mahbuba who died on November 7, 1897, there being no other heirs, the sons of 
Mat. Mohammadi Begum (defendants Nos. 11and12) would comein as distant kind- 
red, so that except the $ share of Mst. Babo Jan, therest eventually would come to the 
sons of Mst. Mohammadi Begum. In other words the plaintiff was given a decree 
for the redemption of } share of the serai mortgaged on payment of the mortgage 
amount and interest. His suit about the recovery of land on which all the buildi 
stood was dismissed, the land being the property of the Government. His suit 
about the buildings known as the cinema and appurtenant buildings built with the 
sanction of the Government was also dismissed. 

Against the above decree three appeals were filed in the District Court, viz. appeal 
No. 780/1988 by defendants Nos. 4 to8 who prayed that the plaintiff’s suit should 
be dismissed in toto, appeal No. 14/1989 by the plaintiff, who prayed that his 
original claim be dered an full, i.e. for the entire land and superstructures on ‘it 
including the cinema, and the sum that he has to pay should be reduced, appeal 
No. 61/1989 by defendants Nos. 18 and 14 who claimed 4} share of the property, 
i.e, the proportion which would fall to their branch of the family on the ground 
of being heirs of Ch. Nathu. 

In a consolidated judgment which he delivered the District Judge held agreeing 
with the trial Judge that Mst. Babo Jan could transfer only $ share in the property, 
but he held, as already stated, differing from the trial Court, that Nawab D was 
related to Ch. Nathu ese Mohd. Khan his brother, and that defendants Nos. 18 
and 14 as heirs of Ch. Nathu were entitled to %4 share and that on the death of 
Mahbuba, whom he held to be the step daughter of Mst. Babo Jan, her interest, 
i.e. y*, share went to Nawab Khan who thus became owner of $3 share in the proper- 

He therefore held that the share of defendants Nos. 11 and 12, from whom 

e plaintiff purchased the property, became reduced from } to yz or 4. He in- 
creased the amount payable to defendants Nos. 4 to 8 to Rs. 11,902, dismissing 
their appeal in other ects. He also decided that of this amount the plaintiff 
should pay defendants Nos. 4 to 8, Rs. 4,584 and defendants Nos. 18 and 14, Rs. 
7,868, for redeeming their respective shares of the property: but he did not pass a 
decree in favour of the latter, as he held that his Court had no jurisdiction to entertain 
anappeal involving that amount. He therefore directed that their memo. of appeal 
should be returned for presentation to the Court of the Judicial Commissioner. 
As regards the cinema he held that the site of the serai was land of which Ch. Nathu 
was a licensee from the Government, and when the Cantonment authorities granted 
a licence in 1984 to the father of defendants Nos. 4 to 8 for the construction of a 
cmema it could not be assumed as contended for by defendants Nos. 4 to 8 that they 
had resumed the site from Ch. Nathu’s heirs. In his view, the lease had effect only 
between the lessor and the lessee, and therefore he decided in modification of the 
decree that the plaintiff was “entitled to redeem with possession 4 only of the site 
of the serat originally mortgaged and all the structure now standing thereon in- 
cluding the cmema...... 

Against the above decree, the plaintiff, defendants Nos. 18 and 14, and defen- 
dants Nos. 4 to 8, appealed to the Court of the Judicial Commissioner. ThatCourt 
held as already stated that defendants Nos. 18 and 14 were also heirs of Ch. Nathu, 
but it held differing from the District Judge that Mst. Mahhuba was the real daugh- 
ter of Mst. Babo Jan, and not her step-daughter. Thismeanta reduction in the share 
that would be inherited by defendants Nos. 18 and 14. As the cinema 
it held that the site on which the cinema stood had to be excluded from the decree 
because in its opinion when the Government granted a lease to Parma Nand they 

* thereby “revoked the licence which had previously been granted to Ch. Nathu 
but of which they were presumably unaware at the time.” That Court therefore 
modified the decree ‘of the District Judge and granted “the plaintiff a decree for 
44 share in the property in dispute with the exception of the site leased by Goyern- 
ment to Parma Nand in 1984....”. Defendants Nos. 18 and 14 were given a 
decree for possession of #4 share of the same property. 

It may be mentioned here that as regards the appeal by defendants Nos. 18 and 
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14 it was contended before the Court of the Judicial Commissioner that it was 
filed out of time in that Court, that the appeal memo was not taken back and presen- 
ted to the Court as directed by the District Judge though it came to the Court 
along with the records and that the District Judge’s refusal to give a decree to defen- 
dants Nos. 18 and 14 was justified as he had no jurisdiction to deal with their case, 
the amount involved in it being above Rs. 5,000. The Judicial Commissioners, 
nolding that the District Judge had jurisdiction to deal with the appeal of defen- 
dants Nos. 18 and 14, treated it as still pending before that Court and withdrew it to 
their own Court unders. 24, Civil Procedure Code. and then disposed of it in the man- 
ner indicated above. In the appeal before the Board, Mr. Rewcastle referred to the 
irregularities mentiond above, but after consideration did not press the objections. 

Their Lordships will now proceed to deal with the questions that arise before 
them for determination. The first question is whether defendants Nos. 18and14 
have proved their heirship to Ch. Nathu. The oral evidence in the case is not of 
much value. The most important piece of evidence relied on by Sir Thomas 
Strangman who appears for them cad also by the Courts below is suit No. 58 of 
1898 in the Court of the District Judge at Peshawar. That suit was brought by 
Nawab Khan as the son of Mohd. Khan on the assumption that Mohd. Khan was 
the brother of Chaudhri Nathu against Mst. Babo Jan his widow and another, 
with respect to the validity of the sale by her of a house which Ch. Nathu had gifted 
to his daughter Mahbuba. The parties in their pleadings admitted the relationship 
alleged (see paras. 1 and 5 of the plaint and para. 1 of the written statement of 
Babo Jan) and the judgment of the learned Judge also establishes it. Sir Thomas 
Strangman relies on s. 82 (5) of the Indian Evidence Act to show that the statement 
as to relationship contained in the pleadings is admissible in evidence as having been 
made before the question was raised by persons who had special means of knowing 
the relaionship to which the statement relates, but Sir Herbert Cunliffe argues that 
neither the statement nor the decision can bind defendants Nos. 11 and 12, the sons 
of Must. Mohammadi Begum (the vendors of the plaintiff) who were not even cited 
as witnesses in the suit, though they were admittedly interested in the question. 
The argument requires consideration; it may be, as argued by the learned counsel, 
that the parties made the statement with a view to establish their claim to the 
house, but this is only a suggestion; and there is nothing on the record to show that 
the suit was a collusive one. It has also to be noticed that during the long period 
of about 86 years that has passed since the decision, no objection to it was ever 
taken by defendants Nos. 11 or 12 at any time before the present suit. Indeed, 
it is difficult to believe that they knew nothing about it. In the circumstances, 
after carefully considering the matter their Lordships are not inclined to give effect 
to the learned counsel’s contention. They would therefore hold, agreeing with the 
concurrent findings of the District Judge, and of the Court of the Judicial Com- 
missioner, that defendants Nos. 18 and 14 have established their heirship to Ch. 
Nathu. 

It will be convenient here to consider whether Mst. Mahbuba was the step- 
daughter of Mst. Babo Jan or her real daughter. The question is important for 
all parties, for if Mst. Mahbuba was only her step-daughter, then Mst. Babo Jan 
would not be qualified to inherit from her and her share would all devolve on defen- 
dants Nos 18 and 14. These defendants therefore lend their support to the plain- 
tiff, but both areresisted by defendants Nos. 4 to 8, because, if the widow inherits from 
Mst. Mahbuba, which she can do only if sheisher daughter, then a portion of Mst. 
Mahbuba’s share could be claimed by them under the sale from Mst. Babo Jan by 
virtue of 8. 115 of the Indian Evidence Act, as was decided by the Court of the Judi- 
cial Commissioner, the remainder of it going to defendants Nos. 18 and 14. Plaintiff 
can establish his claim to Mst. Mahbuba’s estate only if he succeeds in disproving 
the heirship of defendants Nos. 18 and 14 (in which he has now failed) and also suc- 
ceeds in showing that Mst. Mahbuba was only the step-daughter of Mst. Babo Jan. 

The relevant evidence that requires to be considered in connection with the 
precise relationship of Mst. Mahbuba to Mst. Babo Jan is furnished by the applica- 
tion for succession certificate made by Mst. Babo Jan to recover the debts due to 
her husband, D4, the dower deed executed by him in her favour on January 7, 1888, 
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D8, another document executed on the same date under which a house was gi : 
by him to Mst. Mahbuba and Mst. Babo Jan’s own statement made in civil suit 
58/1898. It is true that in mentioning the heirs of Ch. Nathu, Mst. Mahbuba is 
described by Mst. Babo Jan only as the minor daughter of the deceased, and not as 
her daughter; but, as noticed by the Court of the Judicial Commissioner, the object 
of the application was to describe the heirs of the deceased and it was: only na- 
tural that she should be described as his daughter. In the light of the evidence 
considered by the Court of the Judicial Commissioner, D 4 does not necessarily show 
that it was given to Mst. Babo Jan on the day of her marriage and, therefore, it 
does not follow from it that Mst. Mahbuba could not be her daughter. These docu- 
ments do not injure the case that Mst. Mahbuba is the real daughter of Mst. Babo 
Jan. The important piece of evidence that supports the contention is Mst. Babo 
Jan’s statement in suit No. 58/1898 thatsheis her daughter. Defendants Nos. 18and 
14 having relied on the proceedings in that suit in support of their heirship should ` 
not now be allowed to ignore it. msidering the evidence as a whole, their Lord- 
ships agree with the conclusion arrived at by the Court ofthe Judicial Commissioner 
on this question. To sum up, their Lordships accept the finding that the heirs of 
Ch. Nathu are his widow, Mst. Babo Jan, her stepdaughter Mst. Mohammadi Begum, 
Mst. Mahbuba, his daughter by Mst. Babo Jan, and defendants Nos. 18 and 14. 

The next question for determination is whether the mortgaged property 
is liable to be redeemed at all The contention based on custom having been 
found against him by all the Courts, the next ground urged by the learned counsel, 
supported by an array of facts showing that Ch. Nathu died leaving various debta, 
is that his widow Babo Jan in administering her husband’s estate of which she 
was in possession and in paying off his debts and funeral expenses, was entitled 
in law to sell and did sell the equity of redemption in the entire serai to Lorinda Mal 
which made defendants Nos. 4 to 8 his successors in interest, full owners of the 
property. It is not disputed that in so selling the property Babo Jan did not 
consult any of the heirs of Ch. Nathu, for the plea of defendants Nos. 4 to 8 is that 
“Chaudhri Nathu died issueless on March 28th 1889, leaving only a widow, Babo 
Jan, who entered into possession of the estate.” Further on, she is described 
in the statement as “heir and representative of the mortgagor.” Their Lord- 
ships have now held that Ch. Nathu died leaving other heirs also, besides Babo 
Jan. The question arises : had Babo Jan, one of the heirs in possession of the 
estate left by the deceased, power to alienate the shares of the other heirs also 
for the purpose of discharging his debts? The law applicable to the case is thus 
stated in Mulla’s Mahom Law, 12th Edition, p. 86 : 

“One of several heirs of a deceased Mahomedan, though he may be in possession of the 
whole estate of the deceased, has no power to alienate the shares of his co-heirs, not even for 
the purpose of discharging the debts of the deceased. If he sells or mortgages any property 
in his possession forming part of the estate of the deceased, though it may be for the payment 
of the debts of the deceased, such sale or mortgage operates as a transfer only of his interest in 
the property. It ts not binding on the other heirs or ths other creditors of the deceased.” 

This statement of law is amply supported by the full bench decision of the 
Madras High Court in 4bdul Mayjecthv. Krishnamachariar!, where it was held that 

“when one of the co-heirs of a deceased Muhamadan, fn possession of the whole or part of 
the estate of the deceased, sella property in his possession forming part of the estate for 
discharging the debts of the deceased, such sale fs not binding on the other oo-heirs or creditors 
of the deceased” 
the reason being that the estate of a Mahomedan dying intestate devolves 
on his heirs at the moment of his death and his heirs “‘take their shares in 
severalty, their rights being analogous to those of tenants in common, and not 
of members of a jomt Hindu family...... ” Tt follows that the sale by Babo Jan 
to Lorinda Malis invalid except to the extent of her share whichis only one-eighth. 
Defendants Nos. 4 to 8 cannot therefore retain ession of the entire serat and 
say that the property is not liable to be redeemed at all. 

The next question is what is the extent of the interests of the various parties 


1 (1916) I.L. R. 40 Mad. 243, F. B. 
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in the property in suit. The extent of the interests as decided by the District 
‘Judge was altered by the Court of the Judicial Commissioner as that Court differing 
from the District Judge held that Mst. Mahbuba was the real daughter of Mst. 
Babo Jan. Assuming the property to consist of 72 shares, the Court held that on 
her death 8 shares would go to Mst. Babo Jan and 16 shares to Nawab Khan. 
That Court further held that as Mst. Babo Jan held out to Lorinda Mal that she was 
the sole owner of the property when she sold it to him, those shares which she 
inherited from her daughter should in view of s. 115 of the Indian Evidence Act 
be decreed to defendants Nos. 4 to 8. On this reasoning the Court of the Judicial 
Commissioner held that the shares of the parties interested in the redemption 
of the suit property are as follows :—The plaintiff gets 24 shares, defen 

Nos. 4 to 8, 17 shares, and defendants Nos. 18 to 14, 81 shares. This division of 
shares is correct under Mohammadan law, on the basis of the findings of the 
Court of the Judicial Commissioner which their Lordships have accepted. The 
plaintiff and defendants Nos. 18 and 14 are thus entitled to redeem the suit pro- 
perty in the proportions as mentioned above. 


The last question for determination is whether the Court of the Judicial 
Commissioner should not have decreed- the delivery of possession of the cinema. 
The facts which have a bearing on this question have not been disputed. The 
cinema on the construction of which a large sum of money had been spent was 
admittedly built on a portion of the “site originally mortgaged by Chaudhri Nathu” 
which he held as a licensee from the Government. In 1984 Parma Nand obtained 
from the cantonment authorities a lease for 80 years of a portion of the site on 
which the serai had been built, for the purpose of building the cinema, and he 
built it with the sanction of the competent authorities. It is not disputed that 
before the lease to Parma Nand was eae that the Government had not re- 
voked the licence ted to Chaudhri Nathu under which he held from the year 
1871. It is argued by Sir Herbert Cunliffe that though under cl. 6 of the Governor 
General’s resolution, the Government may resume the site at any time, they can 
do so only after giving one month’s notice to the n holding under them, 
and that since there is no evidence to show that the FN was legally resumed by 
the Government acting under this rule, it must be held that the subsequent lease 
of 1984, given to Parma Nand cannot have any legal effect, and that therefore 
the site should be surrendered by defendants Nos. 4 to 8 to the plaintiff and 
others now interested in its redemption with all the erstructures standi ini 
it including the cinema. The argument is not without fo orce, but. their Lordshi 
should examine the circumstances to see whether effect can be given to it. H 
evidence bearing on the dealings between Lorinda Mal and his descendants with 
respect to this land has been given by D.W. 18, Walayati Ram, record keeper of the 
office of the cantonment authority, Peshawar Cantonment. His evidence shows 
that after the sale of the land to Lorinda Mal, his descendants made applications 
to the authorities for effecting repairs and the like to the serai in 1900, 1917, 
1924, 1925 and 1926. In 1924 Karam Chand made an application for addition 
and alterations to the original building No. 68, under s. 179 of the Cantonment 
Act submitting a plan with his application. In the application he stated that 
he had obtained the serat by purchase and sanction was granted by the Head- 
quarters Peshawar. In another application made in 1925, for further alterations 
and additions the acquisition of the serai by purchase was reiterated, and the 
required sanction was granted. Another application made in 1926 for the erec- 
tion of 4 kothris repeats the assertion of ownership by purchase as in the previous 
applications and the application was granted by the tonment Board as well 
as the Commander, Pelawa district. On October, 1988, Parma Nand-made his 
applica cation for permission to build a cinema and the lease in question was granted 

im by the execution of a deed on September 11, 1984. The witness deposes 
that proclamations and notices are isiel before any new erection, additions and 
alterations are made except in the case of ordi repairs, and that when the 
lease was granted the necessary proclamations and notices were issued. These 
proclamations according to the witness are made by beat of drum and are read 
out in the bazaar area and in the vicinity of the property concerned. The serai 
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is situated about a mile from the bazaar. The Senior Subordinate Judge says 
it is not proved that the proclamations were brought to the notice of the heirs 
of Chaudhri Nathu and he also refers to the evidence that defendants Nos. 11 
and 12 appear to have served a notice on the father of defendants Nos. 4 to 8 to 
desist from the building of the cinema. There cannot be any doubt that the 
Eran and notices would have given PA ublicity to the transactions 
etween the Government and Lorinda Mal an escendants, and their activi- 
ties with reference to this property, and yet no protest seems to have been made 
to the Government by those interested in now claiming to redeem the property. 
The evidence appears to show that the Government treated Lorinda Mal and his 
successors in interest as true owners of the property of which the site belonged to 
them, and they were justified in doing so. No evidence has been brought to 
their Lordships’ notice that those interested in the origindl lease to Chaudhari 
Nathu ever made Government aware of the fact that the true ownership of the 
property vested in them and not in Lorinda Mal and his descendants. these 
circumstances, their Lordships think that any notice of cancellation and intending 
resumption of the original leas ease could properly be given to Parma Nand. If 
that be so, it was open to Parma Nand to waive the giving of the notice and by 
acceptance of the lease he must be taken to have done so, as such waiver is to his 
advantage. The validity of the lease of 1984 cannot ‘therefore be called into 
estion. In their Lordships’ view the decree passed by the Court of the Judicial 
PEREA refusing the delivery of the cinema standing on the site leased to 
Parma Nand in 1984 to the parties interested in redemption is right though they 
have reached their conclusion on a different ground. 

Their Lordships would add that at the hearing before them, Sir Thomas Strang- 
man sought to argue that although Parma Nand applied to take the new lease for 
his own benefit, he by reason that his only interest in the serai was that of a mort- 
gagee held the new lease as part of the mortgaged pro for the benefit of all 
those interested in the original lease. (See s. 90 of the an Trusts Act, and s. 
8, ill.(d), of the Specific Relief Act). The point was Saar leaded nor argued 
in the Court below, and their Lordships therefore refused to allow the point to be 
taken before them. 

In the result, their Lordships will humbly advise His Majesty that these con- 
solidated appeals should be dismissed. Ha ing regard to the circumstances 
of the case there will be no order as to the costs of the appeal before the Board. 


Solicitora for appellant : Hy. S. L. Polak & Co. 
Solicitors for respondents Nos. 4-8: T. L. Wilson & Co. 
Solicitors for Mohib Ali : Lambert & White. 


Present: Lord Uthwatt, Sir Madhavan Nair and Sir John Beaumont. 
MOHAMED AMIN v. JOGENDRA KUMAR BANNERJI.* 
Malicious prosecution—When does prosecution commence—Criminal Procedure Code (Ad V of 
1898}, Seca. 190, 200, 208, 208. 

To found an action for damages for malicious prosecution based upon criminal proceedings 
the test is not whether the criminal proceedings have reached a stage at which they may be 
correctly described as a prosecution ; but the test is whether such proceedings have reached. 
a stage at which damage to the plaintiff results. 

Tt is not correct to say that the mere presentation of a false complaint which first seeks to 
eet the ortminal law in motion will per se found an action for damages for malicious prosecu- 
tion. If the Magistrate dismisses the complaint as disclosing no offence with which he can 
deal, there is nothing but an unsuccessful attempt to set the criminal law in motion and no 
damage to the plaintiff results. 

Where the Magistrate takes cognizance of a complaint under s. 190 of the Criminal Proce- 
dure Code, 1898, examines the complainant on oath under s. 200, holds an Inquiry in open 
Court under s. 202 which the plaintiff attends and dismisses the complaint under s. 208 of 
the Code, the prosecution is deemed to have commenced so as to found an action for 
malicious prosecution. 


* Decided, March 26, 1947. Appeal from Bengal. 


1947.] MOHAMED AMIN V. JOGENDRA KUMAR (P.c.) -585 


Golap Jan v. Bholanath Khetiry!, overruled. 


Tars was an action for malicious prosecution. ; 

The question that arose for decision was when does prosecution begin in such a 
case. 
The facts were that a complaint charging the plaintiff with offences punishable 
under ss. 420 and 406 of the Indian Penal Code was filed in the Court of a Magis- 
trate under s. 190 of the Criminal Procedure Code. The istrate held an open 
inquiry in Court into the case under s. 202, but later dismissed it under 8. 208 
ee the in on the prosecution of the plaintiff commence at the stage the case 


Sir Thomas Strangman K. C., C. Bagram, and J. M. R. Jayakar, for appen 
The present appeal relates only to the questions : (1) Wil a guit for damages 
for malicious prosecution lie though no summons or warrant has been issued ? 
and (2) Is the plaintiff entitled to general damages in addition to special damages ? 

Here in England on information being laid, the Magistrate may issue a sum- 
mons or dismiss the information. In India on a complaint being. made the Magis- 
trate may issue a summons, dismiss the complaint, or, himself hold an enqui 
after examining the plaintiff on oath. In Golap Jan v. Bhola Nath Kheitry, it 
is held by Jenkins C. J. that where the Magistrate orders an enquiry by the police 
and after the enquiry the complaint is dismissed, no action wil lie. I e no” 
distinction between an enquiry by the police and one by the Magistrate except 
in so far as it relates to the question of . The complaint sharred the 
appellant with cheating under s. 420 of the Indian Penal Code, and of criminal 
breach of trust under s. 406. Notice of the complaint was sent to the appellant 
and the appellant was asked to see the Magistrate. The appellant was not bound 
to go and m fact the Magistrate should not have issued the notice. Refers to 
8s. 190, 201, 204 of the Criminal Procedure Code. : 

I will only refer to some of the authorities after Golap Jan’s Case. Reference 
was made to the following authorities :— 

Golap Jan v. Bhola Nath Khetiry*, Sheik Meeran Sahib v. Rainavelu Mudal’, 
Bishun Persad Narain Singh v. Phulman Singh‘, C. H. Crowdy v. L. O. Reilly*, Na- 
rendra Nath De v. Jyotish Chandra Pal’, Gur Saran Dass v. Israr Haider’, Rabin- 
dra Nath Das v. J a Nath Deb’, Subhag Chamar v. Nand Lal Sahu’, Ali Moha- 
mmad v. Zakir Ah, and Gowri Singh v. Bokka Venkanna". 

I submit that where a yer ET is made falsely, maliciously and without rea- 
sonable cause, an action will lie for damages for malicious prosecution, even 
though no summons or warrant has been issued, the test being whether the Magis- 
trate has acted on the complaint; where he has done so, the action will lie. Mali- 
cious prosecution is a misleading term, it is the malicious abuse of the process 
of the Court that matters, there was here a process of the Court. 

As to the question of damages, I should have nominal damages for having been 
put in jeopardy as to my character, reputation, credit and liberty, and I am willing 
to accept any sum that the Board considers adequate. Refers to Mudhun Mohun 
Doss v. Gokul Doss". 


S. P. Khambatia K.C., and H. J. Umrigar, for respondent No. I. The enqui 
of-a complaint by a Magistrate under s. 202 cannot constitute a “prosecution”, 
where no warrant or summons is issued by the Magistrate. The English law on 
the subject is stated in Clerk and Lindsell on Torts, 9th Edition, p. 665: 

“ A justice of the peace can only take action on an information laid before him, If he thinks 
that it discloses ground for believing that an offence has been committed, he elther Issues a 
warrant for the arrest ... or a summons commanding his attendance. But until he issues such 
summons or warrant the prosecution cannot be sald to begin.” 


1 (1911) I. L. R. 88 Cal. 880. 7 I. L. R. 2 Luck. 746 

2 (1911) I. L. R. 88 Cal. 880. 8 (1928) I. L. R. 56 Cal. 432 

8 (1912) L L. R. 37 Mad. 181 9 (1928) I. L. R. 8 Pat. 285 

4 (1814) 19 C. W. N. 985. 10 (1981) I. L. R. 58 All. T71. 

5 (1912) 17 C. W. N. 554. 1l 18a L L. R. 18 Ran. 764. 

e (1928) I. L. R. 49 Cal. 1085. 12 (1866) 10 M. I. A. 868, 507, 574. 
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I submit that it is only after the summons or warrant has been issued that the 
prosecution relates back to the information or complaint. As to the Code of 
Criminal Procedure, the reasoning of Jenkins C. J. in Golap Jan’s case is reinforced 
by the Code, the relevant ss. 202 and 208 are both sections which deal with a stage 

rior to the issue of process by means of warrant or summons. Refers to Gaya 
arshad Tewari v. Bhagat Singh.! 

In Yates v. The Queen? Brett. M. R. observed, “Laying the information before 

the Magistrate would not be the commencement of the prosecution, because the 
istrate might refuse. to t a summons, and if no summons, how could it be 
said that a prosecution ever commenced ?” 

The provisions of s. 250 of the Code of Criminal Procedure provide that when- 
ever a frivolous or vexatious accusation in a summons or warrant case is dismissed 
by the istrate, the Magistrate may order the complainant to pay a sum of 
money to the accused by way of compensation, this only happens when the suit 
has reached the warrant or summons stage. 

The following cases were referred to: Imperatria v. Lakshman Sakharam Vaman 
Haori and Balaji Krishna, Ahmedbhai v. Framji Edulji* and Badal Khuranji v. 
Bhaboots Moroo.® : 

„_ Sm Jonn Beaumont. This is an appeal from a judgment and decree of the 
High Court of Judicature at Fort William in Bengal dated February 1, 1945, 
in appeal from its original jurisdiction, which affirmed a judgment and decree of 
that High Court dated March, 81, 1948, in its original jurisdiction, dismissing 

the appellant’s suit for damages for malicious prosecution. 
The question arising in this appeal is :— 

At what stage will criminal proceedings instituted falsely and maliciously 
before a Magistrate under the provisions of the Indian Code of Criminal Pro- 
cedure lay the foundation for a suit for dam for malicious prosecution ? 
Before dealing with the facts of the case, it will be convenient to notice the 

relevant provisions of the Code of Criminal Procedure. Section 190 so far as 

relevant enacts that except as thereinafter provided, any Presidency Magistrate, 

District Magistrate or Sub-divisional Magistrate or other Magistrate therein 

mentioned may take cognizance of. any offence (a) upon receiving a complaint 

of facts which constitute such offence. The exceptions referred to are not rele- 
vant to this a Chapter XVI which is headed “Of complaints to Magistrates” 
contains the following provisions :— 

“ Section, 200. A Magistrate taking cognizance of an offence on complaint shall at once 
examine the complainant upon oath and the substance of the examination shall be reduced to 
writing and shall be signed by the complainant, and also by the Magistrate : 

Section 202. (1) Any Magistrate, on receipt of a complaint of an offence of which he is 
authorized to take cognizance, or which has been transferred to him under s. 199, may, if 
he thinks fit, for reasons to be recorded in writing, postpone the issue of process for compelling 
the attendance of the person complained against, and either inquire into the case himself or, 
if he la a Magistrate other than a Magistrate of the third clase, direct an Inquiry or {nvestigation 
to be made by any Magistrate subordinate to hin, or by a police-officer, or by such other person 
as he thinks fit, for the purpose of ascertaining the truth or falsehood of the complaint : 

- Provided that, save where the complaint has been made by a Court, no such direction shall 

be made unless the complainant has been exaniined on oath under the provisions of section 200. 

(2A) Any Magistrate inquiring into a case under this section may, if he thinks fit, take 
evidence of witnesses on oath. 

Section 208. The Magistrate before whom a complaint has been made or to whom tt has 
been transferred, may dismiss the complaint, if, after considering the statement on oath (if any) 
of the complainant and the result of the investigation or inquiry (if any) under s. 202, 
there is in his judgment no sufficient ground for proceeding. In such case he shall briefly record 
hia reasons for so doing.” 


Chapter XVII which is headed “Of the Commencement of Proceedings before 


1 (1908) L. R. 85 I. A. 189, 4 (1903) L L. R: 28 Bom. 226, 
8.0.10 Bom. L. R. 1080. s. c. § Bom. L. R. 040. 


2 er 14 Q. B. D. 648. 5 [1942] A. L R. Sind 141. 
83 (l I. L. R. 2 Bom. 481. 
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Magistrates” lays down the procedure when the Magistrate decides to issue pro- 
cess upon the complaint. 

The relevant facts are these. In March, 1940, an agreement was entered into 
between the appellant and the Ist respondent which was contained in certain 
letters whereby the appellant agreed to sell certain property to a company which 
was to be formed by the Ist respondent. The Biel alleged that subsequently 
an oral agreement was made between himself and the Ist respondent containing 
certain provisions which went beyond the written agreement. The 8rd respondent 
company was incorporated on April 16, 1940, in order to carry out the purchase 
from the ap t, and certain property was transferred by the appellant to such 
company. Subsequently the appellant took the view that the terms of the oral 
agreement which he Fad made with the lst respondent had not been carried out 
and accordingly he refused to transfer the rest of the property included in the 
sale to the company. The dispute, as the learned trial judge in this suit has held, 
was of a purely civil character and it is unnecessary to discuss the merits of it. 
On September 16, 1940, the 2nd respondent, ee behalf of himself and 
the Ist and 8rd ndents, filed a petition of complaint inst the ap t 
in the Court of the Police Magistrate at Sealdah, a suburb of Calcutta, under the 
provisions of s. 190 of the Code of Criminal Procedure. The petition, after setting 
out the facts relating to the dispute, alleged that as the accused had refused to 
deliver the remainder of the properties agreed to be sold he had committed an 
offence under s. 422 of the Indian Penal Code or s. 406 of such Code in the alter- 
native, and asked that he might be summoned to answer the said charge. The 
charge was duly registered by the Magistrate on September 16, 1940, as a charge 
of cheating under s. 420 of the Indian Penal Code, and it is not disputed that the 
charge was intended to be one of cheating under s. 420 or criminal breach of trust 
under s. 406. 

The Magistrate, having taken cognizance of the complaint, forwarded it to a 


` Mr. N. N. Mukherjee for inquiry and report under the provisions of s. 202 of the 


u 


Code. Mr. Mukherjee, by letter dated September 22, 1940, gave the ap- 
pellant notice that a criminal case had been instituted against him by the 2nd 
respondent, that it had been referred to the writer for inquiry, and that the in- 
quiry would be held on October 25. For some reason, which has not been ex- 
plained, Mr. Mukherjee did not hold the inquiry, and the Magistrate then referred 
the matter to a Mr. Bannerjee who also did not hold the inquiry. Thereupon the 
Magistrate himself held the inquiry in open Court. Notice oF the inquiry was 
given to the appellant who attended with counsel. At such inquiry the Ist res- 
pondent deposed that ‘‘we have brought this case for cheating us against the 
accused Md. Amin”. On December, 3, 1940, after the completion of the inquiry, 
the Magistrate made an order, which concluded with these words :— 

“ No case of cheating and for the matter of that no criminal cese of any nature could be 
made out by the complainant.” 
He thereupon dismissed the complaint under s. 208 of the Code of Criminal 
Procedure. 

On June, 26 1941, the appellant filed this suit against the respondents. The 
only effective defendants were Nos. 1 to 8 (respondents Nos. 1, 2 and 8). No relief 
was claimed against defendants ( ndents) Nos. 4, 5 and 6. The plaintiff 
claimed certain relief arising out of the civil dispute with respondents Nos. 1-8, 
but this of his action was dismissed by the trial Judge and was not the subject 
of appeal. The claim relevant to this appeal was for Rs. 28,500 for damages for 
malicious prosecution, made up of costs incurred in his defence to the inquiry, 
damage fo Saraan and damage to reputation. - 

The case was tried by Mr. Justice tle on the Original Side of the High Court. 
The learned Judge held that there was no reasonable and probable cause for the 
criminal proceedings taken by the repone and that there was not the slightest 
justification for filing a criminal complaint, and that the respondents were actuated 

y malice. The learned Judge, however, felt himself bound to follow the case of 
Golap Jan v. Bholanath Khettry! and to hold that the plaintiff’s suit failed since 
1 (1911) I. L. R. 88 Cal 880. 


588 - THE BOMBAY LAW REPORTER, [VOL. XLIX, 


there bad been in law no prosecution. The learned Judge stated that in the absence 
of authority he would have been inclined to a contrary view and that the only dama- 
ges which he would have awarded, bad the suit succeeded, would have included 
Rs. 1,000 in respect of the costs to which the appellant had been put in connection 
with the filing of the complaint. He was not satisfled that the loss of business 
alleged in the plaint had been established, and he did not deal with the claim to 
damages for loss of reputation. Accordingly, by decree dated March 81, 1948, 
the plaintiffs suit was dismissed. 

From that decree the plaintiff filed an appeal, and on February 1, 1945, the appeal 
was dismissed. The learned Chief Justice who gave the leading judgment followed 
the case of Golap Jan v. Bholanath Khetiry and expressed the view that the case 
was rightly decided. i 

The first question which arises in this appeal is whether in Golap Jan’s case the 
correct principle was applied. The case has been followed in some Courts in India 
and dissented from in others, and their Lordships will examine the position of the 
authorities. 

Golap Jan’s case was decided in the year 1911 by a division bench of the Cal- 
cutte High Court presided over by Sir Lawrence Jenkins, the Chief Justice. A 
complaint had been made before a Magistrate by the defendant against the plaintiff 
of criminal breach of trust and the Magistrate had referred the matter forinquiry 
by the police under s. 202 of the Code of, Criminal Procedure, and on receiving 
the report of the police, dismissed the complaint under s. 208 of the Code. The 
Court held that in those circumstances no prosecution had commenced and accord- 
ingly no suit for malicious prosecution would lie. Reliance was placed by the 
Court on the heading to Chapter XVII, “The commencement of proceedings before 
Magistrates”, and it was held that that stage had never been reached. The Court 
also relied on the decision of the English Court of Appeal in Yates v. The Queen! 
where the learned Judges expressed the view that a prosecution could not be said - 
to commence before a person was summoned to answer a complaint. But in 
that case the Court was not dealing with a suit for malicious prosecution. It 
had to decide the question when a criminal prosecution had commenced within 
the meaning of s. 8 of the Newspaper Libel and Registration Act, 1881. 

Golap Jan’s case was followed in 1912 by a single Judge in Madras in the case of 
Sheik Meeram Sahib v. Ratnavelu Mudali*. 

In the same year, namely, 1912, in the case of C. H. Crowdy v. L. O. Reilly? 
a division bench of the Calcutta High Court consisting of Mr. Justice Mookerjee 
and Mr. Justice Beachcroft expressed the view that a suit for damages for malicious 
prosecution lay whenever the criminal law had been set in motion maliciously 
and without reasonable cause, and that it was not necessary to show that there had 
been a prosecution in the restricted sense in which that word is usedin the Code of 
Criminal Procedure. To that extent, the reasoning in Golap Jan’s case was criti- 
cised, but it was distinguished upon the facts, because in the case of Crowdy v. 
Reilly the complaint relied on as the foundation of the suit had not asked for the 
prosecution of the plaintiff but that security proceedings should be taken under 
8. 145 or s8. 107 of the Code of Criminal Procedure, and the Magistrate had not direc- 
ted any inquiry. 

In the year 1914, the case of Bishun Persad Narain Singh v. Phulman Singh* 
came before a bench of the Calcutta High Court consisting in of Mr. Justice 
Mookerjee and Mr. Justice Beachcroft. In that case the complainant charged the 
plaintiffs with certain acts of a criminal nature and prayed that security might be 
taken from them, as otherwise his life and property would be in danger. The Magis- 
trate examined the compainant on oath who gave evidene as to the incidents 
mentioned ın the petition and prayed that proceedings under s. 107 of the Code of 
Criminal Procedure might be taken against the plaintiffs. The Magistrate thereup- 
on referred the matter to the Deputy Magistrate for inquiry andreport. The Deputy 
Magistrate issued notice to the parties and examined a sonaiderable number of 


1 ess 14 Q. B. D. 648. 3 (1912) 17 C. W. N. 555. 
2 (1912) I. L. R. 37 Mad. 181. 4 (1914) 19 C. W.N. 985. 
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witnesses. The Deputy istrate in due course submitted his report, and the 
Magistrate in charge accepted the report and refused to proceed with the complaint. 
The facts in that case appear to their Lordships in substance to raise the same ques- 
tion as arose on’ the facts in Golap Jan’s case, since although the complaint only 
asked for security proceedings to he taken, it alleged facts on which it would have 
been open to the Magisteate to frame a criminal charge. The Court, following 
their former decision, held that proceedings under s. 107 amounted to a prosecution 
for the purposes of a suit for malicious prosecution and they further held that under 
the circumstances of the case the prosecution had commenced, The Court was 
not prepared to accept the reasoning in Golap Jan’s case and expressed the view 
that the prosecution—that act of the prosecutor which renders him liable to be cast 
for damages if malicious, and not based on reasonable and probable cause—com- 
menced when the prosecutor had taken the initial step, Se a had made his com- 
plaint to the Magistrate. The learned Judges further expressed the view that the 
action for for malicious prosecution was not a creature of any statute 
and that it was wide of the mark to investigate the precise meaning of the expression 
“prosecution” in the Code of Criminal Procedure, or the exact point of time, when 
a prosecution may be said to commence within the meaning of that Code. 

ishun Persad Narain Singh’s case was followed in the case of Gur Saran Dass v. 
Israr Haider by a bench of the Chief Court of Oudh where it was held that the 
essence of an action for malicious prosecution lies in the institution of criminal pro- 
ceedings and their termination in the plaintiff’s favour and’ that the proceedings 
started with the issue of the complaint. The Court disagreed with Jan’s 
case. 

The views expressed in Bishun Persad Narain Singh’s case were approved b 
benches of the Calcutta High Court in Narendra Nath De v. Jyotish Chandra P 
and in Rabindra Nath Das v. Jogendra Nath Deb? though thése cases were distin- 
guishable on the facts as they were concerned with applications for sanction to pro- 
secute. 

On the other hand, Golap Jan’s case has been followed by a bench of the Patna 
High Court in the case of Subhag Chamar v. Nand Lal Sahu‘, by a bench of the Allaha- 
bad High Court in the case of Ali Muhammad v. Zakir Ali*, and by a bench of the 
Rangoon High Court in the case of Gowri Singh v. Bokka Venkanna’. 

ae an’s case, which was decided 86 years ago, had met with general ap- 
proval in India, their Lordships might have been prepared to accept it on the princi- 
ple of stare decisis, but, as the above discussion shows, the case has not met with 
universal approval. Nor can it be said to lay down any principle which may have 
served as a guide to conduct in other cases. No man can be heard to say that he 
lodged a fi complaint maliciously without any justification in the belief that, 
though supported by his own oath, the Magistrate would have no difficulty in 
detecting its falsity and in dismissing it without calling upon the accused. Their 
Lordships think it right therefore to examine the principle upon which the case 
was based. 

The action for oe for malicious prosecution is part of the common law of 
England, administered by the High Court at Calcutta under its letters patent. The 
foundation of the action lies in abuse of the process of the court by wro y 
setting the law in motion and it is designed to discourage the perversion of the 
machinery of justice for an improper purpose. The pene must prove that the 
proceedings instituted against him were malicious, without reasonable and probable 
cause, that they terminated in his favour (if that be ible) and that he has 

. suffered damage. As long ago as 1698 it was held by Holt C. J. in the case of Savile 
v. Roberts’ that damages might be claimed in such an action under three heads, 
(1) damage to the person, (2) damage to property, and (8) damage to reputation, 
and that rule has prevailed ever since. That the word “prosecution” in the title 
of the action is not used in the technical sense which it bears in criminal law is 


1 (1987) IL L. R. 2 Luck. 746. 5 (1987) L L. R. 58 All. 71. 
2 (1023) L L. R. 49 CaL 1085. 8 o TL Ran ere T 
8 (1928) I. L. R. 56 Cal. 482. 7 (1608) 1 Ld. Raym. 874. 

. L. R. 8 Pat. 288. 
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shown by the fact that the action lies for the malicious prosecution of certain classes- 
of civil proceedings, for instance falsely and maliciously presenting a petition in 
bankruptcy or a petition to wind up a company: Quarts Hill Gold Mining Company 
v. Eyre’. The reason why the action does not lie for falsely and ‘maliciously 
prosecuting an ordinary civil action is, as explained by Bowen L. J., in the last 
mentioned case, that such a case does not necessarily and naturally involve damage 
to the party sued. A civil action which is false will be dismissed at the hearing. 
The defendant? ’s reputation will be cleared of any imputations made against him, 
and he will be indemnified against his expenses by the award of costs against his 
opponent. The law does not award damages for mental anxiety, or for extra 
costs incurred beyond cree imposed on the unsuccessful party. But a criminal 
charge involving scandal to reputation or the possible loss of life or liberty to the - 

charged does necessarily and naturally involve damage and in such a case 
damage to reputation will be presumed. 

From this consideration of the nature of an action for damages for malicious 
prosecution emerges the answer to the problem before the Board. To found an 
action for damages for malicious prosecution based upon criminal proceedings the 
test is not whether the criminal proceedings have reached a stage at which they 
may be correctly described as a prosecution; the test is whether such proceedings 
have reached a stage at which damage to the plaintiff results. Their Lordships 
are not prepared to go as far as some of the Courts in India in saying that the mere 
presentation of a false complaint which first seeks to set the criminal law in motion 
will per se found an action for damages for malicious prosecution. If the Magistrate 
dismisses the complaint as disclosing no offence with which he can deal, it may well 
be that there has been nothing but an unsuccessful attempt to set the criminal 
law in motion, and no damage to the plaintiff results. But in this case the Magis- 
trate took cognizance*of the complaint, examined the complainant on oath, held 
an inquiry in open Court under s. 202 which the plaintiff attended, and at which, 
as the learned Judge has found, he incurred costs in defending himself. The plaint 
alleged the institution of criminal pees of a character necessarily involving 
damage to "piine and gave particulars of special damage alleged to have been 
suffered by the plaintiff. Their Lordships that the action was well founded, 
and on the findings at the trial the plaintiff is entitled to judgment. : 

- As already noted the learned Judge was prepared to allow Rs. 1,000 as special 
damage to property, but did not consider the question of eto the reputation 
of the plaintiff which the plaint assessed at Rs. 25,000. Before this Board, how- 
ever, counsel for the app t stated that he did not ask for more than nominal 
damages and was willing to accept such sumas the Board might award. The parties 
did not ask for a reference as to damages, and in the circumstances their Lordships 
are prepared to take the course which was taken by the Board in the case of 
Mudbun Mohun Doss v. Gokul Doss?, and to assess the damages themselves. 
They accept the figure of Rs. 1,000 which the learned Judge would have awarded 
as special e, and they assess general damage to reputation at Rs. 100. 

Their Lordships will therefore humbly advise His Majesty that this appeal 
be allowed, that. the decree of the Appeal Court dated February 1, 1945, be set 
aside and that the decree of Mr. Justice Gentle dated March 81, 1948, also be set 
aside and that judgment be entered for the appellant against respondents Nos. 1 to 
8 for the sum of Rs. 1,100. Respondents Nos. 1-8 must pay the costs of this appeal 
and of the appeal in India and half of the appellant’s cost of the trial. 


Solicitors for appellant: T. L. Wilson & Co. k 
_ Solicitors for respondents: W. W. Bow & Co. i 
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FEDERAL COURT. 


Before Str Patrick Spens, Kt., Chief Justice, Mr. Justice Zafrulla Khan, and Mr. Justice Kenta. 

J. K. GAS PLANT MANUFACTURING CO., RAMPUR, LTD. v. EMPEROR.* 

The Iron and Steel (Control of Distribution) Order, 1941—The Iron and Steel (Movement by Rail) 
Order, 1948-—-Whether the orders are validly promulgaled—Defence of India dct (XXXV of 
1939), Sec. 2—Defence of India Rules, 7. 81(2)—Eaptry of the Act and Rules—General Clauses 
Act (X of 1897), Sec. 64—Constitution Acts, construction of—Government of India Act, 1935 
(25 & 36 Vic.c. 48), Secs. 40 and 72 (ninth schedule), 102, 205—India and Burma (Emergency 
Provisions) Act, 1940 (8 & & Geo. VI, c. 83), Sec. 3—Effect of expiration of emergency lars 
on cessation of emergency—Second Lahore Tribunal—VaHd function of—India (Ceniral 
Government and Legislature) Act, 1946 (9c 10 Geo. VI, c. 89), Sec. 5—Bom. Act XXI of 1946, 
effect of-—Scope of s. 206—'Judgment decree or final order”—Grant of certificate to appeal to 
Federal Cowrt. 

The Iron and Steel (Control of Distribution) Order, 1941, and the Iron and Steel (Movement 
by Rail) Order, 1942, were valid Orders, and prosecutions commenced under the Defence of 

. India Rules, 1939, for breach of the above Orders do not come fo an end on expiry of the 
Orders and Rules on cessetion of emergency, by virtue of subsequent legislation. 

In view of the application of the provisions of the General Clauses Act, 1897, to the Defence 
of India Act, 1889, and the rules made thereunder, the authority empowered to make orders 
under r. 81(%) af the Defence of India Rules, 1989, and referred to therein as the Central 
Government is in fact the Governor General in Council. 

No narrow construction should be put upon any provisions of the old or present Constita- 
tion Act of India. Such Acts must be given a large and liberal construction. 

The provisions of s. 40(1) of the Government of India Act, 1985, ninth schedule, are not 
mandatory. 

The emergency on the happening of which an Ordinance can be promulgated is separate 
and distinct from and must not be confused with the emergency which occasioned the passing 
of the India and Burma (Emergency Provisions) Act, 1940. The clear effect of the words 
of the Act on s. 72 of the ninth schedule to the Government of India Act, 1085, is that 
Ordinances promulgated under that sub-section during the period specified in a. 3 of the 
former Act are subject to no time limit as regards their existence and validity, unless imposed 
by the Ordinances themselves, or other amending or repealing legislation, whether by 
Ordinance or otherwise. $ 

Hence, the Second Lahore Tribunal did not ceese to exist or to have jurisdiction in the 
cases assigned to them by reason of the expiration on April 1, 1946, of the period specified In 
s. 8 of the India and Burma (Emergency Provisions) Act, 1940. As the Tribunal had not 
ceased to exist or been deprived of jurisdiction at any time prior to September 30, 1646, 
Bombay Act XXI of 1946 was effective to continue tts existence and jurisdiction as a Pro- 
vincial tribunal after September 80, 1946. 

By virtue of the provisions of s. 102 of the Government of India Act, 1085, and the making 
ofthe Proclamation of Emergency not only wasthe Indian Legislature authorised to 
enact the Defence of India Act, 1989, with wide powera to make rules ond orders, extending 
in innumerable cases to matters comprised in the Provincial Legislative List, but the Governor 
General also was able by Ordinances issued by him under s. 72 to legislate in respect of matters 
comprised in the Provincial Legislative List. 

The effect of s. 102(4) of the Government of India Act, 1985, as amended by s. 5 of the 
India (Central Government and Legislature) Act, 1946, is that any provision of the Defence 
of India Act purporting to deal with Provincial subjects has to cease to have effect on 
September 80, 1946, except to the extent to which any saving provision can be found in sub- 
s. (4) itself. That sub-section provides in fact thet what may be called the Incompetent 
provisions of such an Act as the Defence of India Act shall ‘‘cease to have effect on September 
30, 1046,” except as respects things done or omitted to be done before that date,” which 
words authorise a continuation of the prosecution against the applicants. 4 

Wicks v. Director of Public Prosecutions,) followed. 

For the purposes of s. 205 of the Government of India Act, 1985, it is not enough merely 
that the case before the High Court should involve a substantial question of law as to the 
interpretation of the Constitution Act or any Order in Council made thereunder, but the appeal 


* Decided, April 11, 1847. A from 109467, along with Criminal Appeals Nos. 8 to 8. 
Bombay. Criminal Appeals Nos. Pind 2 of 1 (1048) 62 T. L. R. 074, 68 T. L. R. 6. 
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must really be from a ‘* judgment, decree or final order.’ The Federal Court should not 
be asked to deal with an appeal until the High Court has finally disposed of the case and the 
rights of parties are finally determined. An order of the High Court made upon an applica- 
tion involving the revisional Jurisdiction of the Court or upon an application to quash proceed- 
ings, which puts an end to such proceedings for good-and all may be such “judgment, decree 
or final order” from which an appeal would lie to the Federal Courtwupon the grant of a 
certificate under s. 205; but an order on etther form of application made during the continua- 
tion of proceedings which fails, with the result that pending proceedings continue, may not be 
such a ‘Judgment, decree or final order” as the section contemplates. Still less may an order 
of an High Court answering a reference submitted to it by a Presidency Magistrate under 
8. 482 of the Criminal Procedure Code 1898, be such a judgment, decree or final order. 

THIS was an appeal to the Federal Court of India from a decision of the Bombay 
High Court, reported at p. 852 anie, where the facts of the case are set out at 
considerable length. - 

Shortl y stated, the questions raised were (1) whether the Iron and Steel (Control 
of Distribution) Order, 1941, and the Iron and Steel (Movement by Rail), Order 
1942, were validly promulgated Orders ; (2) whether the offences created by them 
lingered into existence after the expiry of the Orders: and (8) whether the Second 
Lahore Tribunal continued to function after the expiry of emergency legislation. 


M. C. Setaload, with J. M. Thakore, instructed by Rajinder Narain, agent, for 
the Pad rsa $ 
oshirvan Engineer, Advocate General for India, with G. N. Joshi, and B. 
D. Boovariwala, instructed by K. Y. Bhandarkar, agent, for the respondent. 
C. K. Da ey, Advocate General of Bombay, with G. N. Joshi, instructed 
by Ganpat Rat, agent, for the respondent. 


Srens C. J. This group of appeals all arise out of prcesding: initiated against 
the various appellants for alleged offences contravening orders or regulations 
made under the war emergency legislation. As certain submissions i 
such proceedings being allowed to be continued were sought to be established 
in all the cases and other submissions with like po were advanced in 
more than one case, it was thought convenient that ali the appeals should be called 
on and dealt with by this Court together. Al counsel to this course. For 
purposes of this judgment and to clarify the grounds of the decision in each case, 
we shall deal at length with the arguments submitted on behalf of the appellants 
and record the decisions of the Court and the reasons therefor in Criminal Ap 
No. 1 of 1947. Thereafter we shall apply the results of such decisions to each of the 
other appeals. 


CRIMINAL APPEAL No. 1 oF 1947. 


This appeal arises out of the initiation of proceedings on February 19, 1946, 
pia five accused before a special tribunal known as the Second Lahore Tribunal, 
ect of certain acts of the accused alleged to have been committed d 

GDL of November 1948 in contravention of the provisions of cls. 5 and 80 the 
Iron and Steel (Control of Distribution) Order, 1941. Such contraventions were al- 
leged to constitute offences punishable under certain of the Defence of India Rules, 
and in respect of them the said Tribunal on October 14, 1946, despite previous 
lengthy arguments submitted on behalf of the accused against the legal existence 
of the tribunal and of any jurisdiction in the matters, proceeded to frame charges 
against the accused. The accused are : 

1. Juggllal Kamliapat Ges Plant Manufacturing Company, Limited, Rampur, through 
Kallashpat Singhania, Kamla Tower, Cawnpore. 

\2 Juggilal Kamlapat (Rampur) Limited, through Kailashpat Singhania, Kamla Tower, 

Cawnpore. 

8. Kailashpet Singhania, Kamla Tower, Cawnpore. 

4. B.B. Mathur, Bandi Bilas, Arya Nagar, Cawnpore. 

5. 8. K. Seth, Manager, Juggilal Kamlapat Gas Plant Manufacturing Company (Rampur) 
Limited, Kamla Tower, Cawnpore. 
The first two accused both claim to be foreign corporations, being registered or 
incorporated in and according to the law of the State of Rampur. At all material 
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times the second accused company was acting as the managing agents-of the first 
accused company. The third accused was the Chairman and the fourth accused 
a director of both the accused companies, whilst the fifth accused was the manager 
of the first accused company. The transactions in t of which the charges 
were ultimately framed against the accused may be shortly described as follows :— 
The first accused company was duly authorised by licence to acquire in Delhi during 
the months of July and August 1948 and consign to Rampur to be used in specified 
manners certain iron and steel. From these consignments, it was alleged that 
some portion was then improperly moved to Bombay and there in November 1948 
some 25 tons was sold to unauthorised persons. Such disposal of these 25 tons 
was alleged to contravene the provisions of cls. 5 and 8 of the Iron and Steel 
(Control of Distribution) Order, 1941, (hereinafter referred to as “ the Distribution 
Order”). The Tribunal framed charges against the accused on October 14, 1946, 
and thereupon the appellants (being accused Nos. 1, 2 and 8) filed an application 
in revision before the High Court of Judicature at Bombay. This application of 
the appellants was heard by Stone C.J. and Lokur J., who on December 20, 1946, 
dismissed the application in revision and directed the proceedings before the 
Tribunal to continue, but granted a certificate under s. 205(1) of the Government 
of India Act, 1985, (hereinafter referred to as ‘the Constitution Act”). 

One of the points taken on behalf of the appellants before the High Court at 
Bombay and the first point taken on their behalf m this Court was that the Distribu- 
tion Order was not and never had been a valid Order. The grounds for this sub- 
mission can be summarised as follows:— i 

The Distribution Order which was notified in the Official Gazette of July 26, 1941, 
was purported to be made under powers conferred by sub-r. (2) of r. 81 of the 
Defence of India Rules, which authorised ‘‘the Central Government” to provide 
by order for certain matters including, without doubt, control of the user 
and di of iron and steel. At the time when the Distribution Order was 
made the words “or the Provincial Government” had not been introduced into 
sub-r. (2) of r. 81. Rule 81 was itself made under the rule-making prn 
conferred by s. 2 of the Defence of India Act, 1989, upon “the Central 
Government”. The Defence of India Act, 1989, was a Cen Act to which the 
provisions of the General Clauses Act (X. of 1897) applied. By r. 8(1) of the Defence 
of India Rules it is provided that the General es Act, 1897, shall apply to 
the interpretation of the Defence of India Rules as it applies to the interpretation 
of a Central Act. 

By the General Clauses Act (X of 1897), as modified by the Government of I ndia 
(Adaptation of Indian Laws) Order, 1987, it is provided that 

“ (8ab) ‘Central Government’ shall — 

(a) in relation to anything done or tó be done after the commencement of Part III 
of the Government of India Act, mean the Federal Government; ” 
“ (18a) ‘Federal Government’ shall 7 

(a) im relation to anything done or to be done after the commencement of Part IIT 
of the Government of India Act, 1985, but before the establishment of the Federation, mean, 
as respects matters with respect to which the Governor General is by and under the provisions 
of the said Act for the time being in foros required to act in his discretion, the Governor- 
General, dnd as respects other matters, the Governor-General in Council.” 

Having regard to the application of these provisions of the General Clauses Act 
(X of 1897) to the Defence of India Act, 1989, and the rules made thereunder, it is 
clear that the authority empowered to make orders under r. 81(2) and referred to 
therein as the Central Government is in fact the Governor-General in Council. 

By virtue of gs. 812, 818 and 817 of the Constitution Act, s. 40(1) of the old 
Government of India Act, set out in the Ninth Schedule to the Constitution Act, 
is in force as one of the Transitional Provisions of the Constitution Act. It has 
been strongly argued before us that the Distribution Order does not comply with 
the irements of s.40(Z). It was contended that under s. 40( 1) it is imperative 
that all orders and proceedings made by the Governor-General m Couneil should 
fulfil three requirements :— 

(1) that they should be made by the Governor-General m Council, 
R. 38 
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(2) that they should be expressed to be so made, and 

fa} that they should be signed by the proper person therein mentioned. 

It was submitted that the Governor-General in Council is a gal entity created 
by and deriving it sexistence and all its powers from Statute, including the powers 
of making orders, and that the statutory provisions relating to the exercise of 
such powers must be scrupulously and in every detail observed, if the orders are 
to be legally valid. Only therefore when all the three requirements above set out 
are complied with, can the order be held to be validly made. 

Section. 40 is as follows :— 

“ 40.— Business of the Governor-General tn Counctl—({1) AN orders and other proceedings 
of the Governor-General in Council shall be expressed to be made by the Governor-General in 
Council, and shall be signed by a secretary to the Government of India, or otherwise as the 
Governor-General in Council may direqt, and, when so signed, shall not be called into question 
3n any legal proceeding on the ground that they were not duly made by the Governor-General 


In Council. 
(2) The Governor-General may make rules and orders for the more convenient transaction 


of business in his Executive Council, and, every order made or act done, in accordance with such 
rules and orders, shall be treated as being the order or the act of the Governor-General in Coundil.” 
The Distribution Order on the face of it purports to be made by “ the Central 
Government”. It has been signed by a Secretary to the Government of India. 
It was therefore argued that while the condition as to signature may have been 
fulfilled, the condition about the order being expressed to be made by the Governor- 
General in Council bas not been complied with. 

In ee of this contention strong reliance was placed on the wording of ss. 17 
and 59 of the Constitution Act. Counsel drew attention to s. 175 of the Constitution 
Act corresponding to s. 80 of the Government of India Act of 1915, with reference 
to orders pee y the Provincial Governors. It was pointed out that the old 
g. 80 has beon construed to be imperative. It has been held that a contract 
has to be made in the name of the Provincial Government and also signed by the 
authorised person. Reliance was placed in this connection on Secretary of State v. 
Bhagwandas Goverdhandas,* and the obesrvations in particular at p, 28. That case, 
however, is not helpful, because the initial correspondence, which was contended 


to contain the contract, was not carried on in the name of the Secretary of State’ 


or with his authority. Ata later stage the Government passed a resolution 
ting the transaction, but that was a one-sided move. In pursuance of that 
resolution when a contract form was offered to the other party he refused to accept 
the transaction. Therefore, at no stage was an offer made in the name of the Secre- 
of State and accepted by the other party. Similarly in Krishnaji v. Secretary 
tate,* the employee was never i Tt in the name of the Secretary of State. 
unsel further relied strongly on ell on the Interpretation of Statutes, 
(9th Edition) at p. 876 (last lines), where the imperative meaning of the word 
“shall” is stated in the following words :— : i 
“ Where a oompany or public body is incorporated or established by statute for special 
purposes only and is altogether the creature of statute law, the prescriptions for its acts and 
contracts are imperative and essential to their validity.” 

Tt must be noticed, however, that these observations are in respect of a body or 
«orporation created by Statute for certain purposes only. It has also been held 
+hat in such cases strict compliance with the conditions must be made. That is 
matural because the Act creating the body is its sole charter and the latitude of 
action is controlled by the words of the charter. We are, however, by no means 
satisfied that this criterion must be strictly epplied to an Act passed to establish 
the Government of a Dominion or in this case India. From Henriette Muir Edwards 
v. Attorney-General for Canada? and British Coal Corporation v. The King* it appears 
that no narrow construction such as might be applicable to the affairs of an English 

ish is to be applied to an Act ed to ensure the peace, order and good govern- 
ment of a British Colony. Still less, in our opinion, should sny such narrow con- 


1 (1087) 40 Bom. L, R. 19. 8 pas A. C. 124, 136. 
3 (1987) 30 Bom. L. R. 807. a [1935] A. C. 500, 518-519. 


1947,.] J.K. GAS PLANT & CO., LTD. D. EMPEROR (¥.C.}—Spens C. J. 595 


struction be put upon any provisions of the old or present Constitution Act of 
India. Such Acts must be given a large and liberal construction. f 


In further support of their contentions numerous other cases in the reports of the 
United Kingdom and of British India were cited to us on behalf of the appellants. 
We do not propose to deal with such other cases on other statutes in respect of 
other statutory bodies. The general principles on which Courts have to decide 
such cases as this, where a statute requires lint something shall be done in a parti- 
cular manner without expressly declaring what shall be the consequences of non- 
compliance, are in our judgment accurately and conveniently set out ins. 8—‘‘Imper- 
ative or Directory”—on pp. 872 to 874 of Maxwell. Itis to be noted that the ques- 
tion whether the provision is affirmative or negative has a material bearing. Ifit is 
in the affirmative, it is a weaker case for reading the provisons as mandatory, Vita 
Food Products Inc. v. Unus Shipping Co.1. Further according to this passage 
in Maxwell, we are in our judgment entitled to consider certain questions :—First, 
would the whole aim and object of the Legislature in constituting the Governor- 
General in Council and conferring the far-reaching powers which have by statute 
been conferred on the Governor-General in Council be plainly defeated if the provi- 
sions of s. 40 (1) were not held to imply a prohibition to allow validity to orders of the 
Governor-General in Council expressed otherwise than as provided in sub-s. (1) of 
8.40? Secondly, would the construction contended for by the appellants involve 
general inconvenience and injustice to innocent persons without promoting the 
teal aim and object of the Constitution Act? Thirdly, is the construction suggested 
in conformity with the whole scope and purpose of the Constitution Act? In our 
opinion the answer to the first question, so far as this case is concerned, is clearly 
in the negative. It is to our minds inconceivable that if such overriding, if not 
vital, importance was intended by Parliament to be put upon the manner and form 
in which orders of the Governor-General in Council were to be expressed to be made, 
the provisions of s. 40(1) would not have been enacted originally in the old Constitu- 
tion Act and in the Transitional Provisions of the Constitution Act in more absolute 
and emphatic terms and reinforced by clear enactments, as to the complete invali- 
dity of orders not strictly complying with the requirements of s. 40(J). As to the 
second question, no one can possibly doubt the immense general inconvenience 
aad injustice which would be caused to innocent persons, if the appellants’ con- 
struction of s. 40(1) were held to be justified. As to the third, after the most careful 
examination of the scope and purpose of the Act, we cannot conclude that its scope 
and purpose demand a construction giving a mandatory rather than a directory 
effect to these words in s. 40 (1). On this reasoning, we prefer to approach the 
question feeling ourselves not compelled, so far as authorities are concerned, to 
put either a mandatory or directory construction on the provision in question but 

ee to construe it, having regard to the ordinary meaning to be o upon the sub- 
section itself and the context in which the provision is found. the first place, 
it must be noticed, dealing with sub-s. (1) ore 40 alone, that the provision that all 
orders of the Governor-General in Council are to be expressed to be made by the 
Governor-General in Council does not define how orders are to be made but only 
how they are to be expressed. It appears to imply that the process of making an 
order precedes, or is something different from, the expression of it. It does not say 
that orders can only be made by “being”, or “if”, expressed to be made by the 
Governor-General in Council. Secondly, it must be noticed that these provisions 
are not confined to orders only. They also include ‘proceedings’. In the case of 
‘proceedings’ it is still more clearly a method of recording proceedings which have 
sey taken place which is being prescribed rather than any form in which 
proceedings must take place if they are to be valid. Thirdly, there is the addition 
of the provisions relating to the signature by a Secretary to the Government of 
India or other persons indicated, which clearly indicates that it is a provision as to 
the manner in which a previously made order should be embodied in publishable 
form. Lastly, there is the result indicated in the last words of the sub-section, 
that if the previous directions, either both the directions as to the expressing of 


1 [1989] A. C. 277. 
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orders and ings and that as to signatue or the latter as to signature only 
(whichever k the true construction) are complied with, the orders and proceedings 
shall not be called into question in a Court of law on one ground only. ‘All these 
points in the sub-section itself indicate that it is not a sub-section préscribing a 
manner and form in which orders of the Governor-General must be made to be 
valid. It may be-that there are two possible constructions of the sub-section. 
Either the whole is to be read er as one provision prescribing the mannerin 
which orders and proceedings of the Governor eral in Council are to be expressed 
and signed, for the limited purpose of preventing them being called in question in 
Courts of law as not duly e by the Governor-General in Council, or the directions 
as to manner of expression are separate from those as to signature and it is thesig- 
nature only of the appropriate person which gives the necessary protection against 
investigation in a Court of law. Clearly, if the first construction be the right one, 
the purpose of the sub-section is a very limited one and does not go near to forming 
any sound basis for the submissions of the appellants. They have to rely on the 
second and maintain that the provision as to the expression is completely separate 
and mandatory by itself, though unfortunately coupled with provisions as to sig- 
nature which clearly are inserted for very limited purposes. In our judgment it 
is not necessary to decide which is the true construction of the sub-section, for, if 
we accept the view put forward by the appellants that the provisions as to the method 
of expression of orders of the Governor-General should be read as a separate pro- 
vision, we cannot read it, placed as it is in close juxtaposition with the provision 
as to signature and its limited purpose, as a separate imperative provision as to 
the only valid method in which orders can be made, nor give it in its context any 
force beyond that of a directory provision as to how orders and proceedings already 
made should be expressed. ' 

That this is the right view is in our judgment strongly reinforced by a considera- 
tion of sub-s. (2) of the same section which is clearly not a mandatory provision. 
In such context it would be surprising to find one independent mandatory provi- 
sion. 

For all these reasons in our judgment the provision cannot be held to be manda- 
tory and given the constrution and effect claimed by,the appellants. 

. We would further add this, that in any event we are to hold that s. 40(1) 
has in substance been complied with. It is the Di ution Order that has in this 
case to be construed, to determine whether it adequately complies with the pro- 
visions of s. 40(1). By virtue of the provisions of sub-s. (2) of the Defence of India 
Act, 1989, and of r. 81 and of the application thereto of the General Clauses Act 
(X of 1897), the expression Central Government in the Distribution Order has to be 
construed ag the equivalent of the Governor-General in Council. In the circum- 
stances there is no substantial differene in suchan order, which has to be construed 
in the Courts of British India, in accordance with the General Clauses Act (K 
of 1897), whether the phrase Governor-General in Council is used or the phrase 
the Central Government. The latter phrase has to be construed as meaning the 
former. $ 

In our judgment there is therefore no force in this first contention urged on behalf 
of the appellants. ` i 

Some attempt was then made on behalf of the appellants to suggest that on some 
evidence tendered to the Tribunal by the Crown before the charges were framed 
it might be deduced that the Distribution Order was made and approved by one 
Member of the Council only and not by the Governor-General in Council at all and 
might therefore be invalid. In this connection reference was made to the Rules 
of Business made under the powers conferred on the Governor-General by sub-s. (2) 
of s. 40 which purported to authorise such action by one Member of the Council, and 
it was suggested that any such delegation of authority to one Member only was 
ulira vires. - It was submitted that the only Rules of business which were authorised 
by the sub-section were rules m respect of business actually transacted by Members 
of the Council when in Council assembled, emphasis being lald on the expression 
“business in his Executive Council’, and it was contended that no order could 
be made except at a meeting of the Council- In our judgment there is no substance 
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in this-point. We are of opinion that in sub-s. (2) the phrase “business in his 
Executive Council” really means business of the Governor-General in Council, 
and that the sub-section gives authority for rules of business to be made for the 
more convenient transaction of such business. In the circumstances it is unneces- 
sary for the Court to consider the alleged evidence on the point. 

The appellants then proceeded to make a vigorous challenge to the continued 
existence of the Trib at various material dates. For this pupe it is desirable 
to consider the history and constitution and jurisdiction of the Second Lahore 
Tribunal before whom the proceedings against the appellants were initiated. By 
the Criminal Law Amendment Ordinance, 1948, of 1948), promulgated on 
September 11, 1948, two Special Tribunals, one to sit at Calcutta and one at Lahore, 
were constituted to try certain cases allotted to them respectively. The names of 
the accused and the offences in respect of which charges might referred were 
indicated in the schedules. From time to time this Ordinance of 1948 was 
amended by other Ordinances, in particular by Ordinance XVI of 1944, by which 
a third Special Tribunal at Lucknow was constituted, by Ordinance LII of 1944 
by which two more were constituted including the Second Tribunal at Lahore, 
by Ordinance XII of 1945 by which it was provided that the Central Government 
might from time to time by notification in official Gazette allot cases for trial to 
each Special Tribunal, and by Ordinance XXII of 1945 by which the Tribunals were 
invested with jurisdiction to try offences committed under the Defence of India 
Rules. By virtue of the provisions of the original Ordinance, as so amended 
from time to time, the Second Lahore Tribunal was thus constituted and given juris- 
diction to try cases including such offences so allotted to it by notification in the 
official Gazette. By a notification in the Gazette of November 21, 1945, the Central 
Government purported to allot for trial to the Second Lahore Tribunal at Lahore 
the case to which this appeal refers. 

Ordinance I of 1946, promulgated on January 5, 1946, repealed a number of 
Ordinances, including Ordinance LII of 1944, which was the Ordinance 
amending the original Ordinance XXIX of 1948 so as to authorise, as 
stated, the constitution of theSecond Special Tribunal at Lahore. A submission, 
somewhat tentatively advanced, that after the repeal of Ordinance LI of 1944 the 
Second Lahore Tribunal ceased to exist, could not be maintained and was not 

isted in, having r to the saving provisions in cl. 8 of Ordinance I of 1946 
itself and s. 6A of the eral Clauses Act (X of 1897). Thereafter the attack was 
developed on more general lines. 

These Ordinances were made under the powers conferred on the Governor-General 
by s. 72 of the Ninth Schedule to the Constitution Act, as amended by the India 
and Burma (Emergency Provisions) Act, 1940 (8 & 4 Geo. VI, c. 88). Under the 
said s. 72, as it orginally stood, Ordinances were limited to an effective life of six 
months only from the date of promulgation. Sub-section (3) of s. 1 of the said Act, 
however, provided that in respect of Ordinances made under s. 72 during the period 

ified in 8. 8 of the Act, s. 72 should have effect as if the words ‘for the space 
of not more than six months from its promulgation” were omitted. The period 
specified in s. 8 of the Act is “the period bernig with the date of the passing of this 
Act and 4 with such date as His Majesty may by Order in Council declare 
to be the end of the emergency which was the occasion of the passing of this Act.” 
The date of the passing of the said Act was June 27, 1940, and the emergency was 
notified to have come to an end on April 1, 1946. 

It was contended on behalf of the appellants that the true construction to be 
given to 8. 72 as so amended was in effect to substitute in s. 72 inrespect of the dura- 
tion of an Ordinance, the period specified in s. 8 of the Act for the original six 
months’ period and that accordingly on the expiration of that period, viz. on 
April 1, 1946, Ordinances made after the passing of the Act automatically came 
to anend. It was not made very clear how one could arriveat such a construc- 
tion. It appeared to be based on the ion that the power to promulgate 
an Ordinance under s8. 72 was by the section confined to the existence of an emer- 
gency, cf. the words in the sub-section “in cases of emergency”, and that the Act 
was intituled an Act to make emergency provision with respect to the Government 
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of India and Burma and defined the period of emergency. Unless therefore the 
construction contended for by the a ta was accepted, no period would be pro- 
vided for the continuance of these Dana, and—that could not have been the 
intention of the legislature, as the pa aaa E power of the Governor- 
General was recognised as temporary only. In our t opinn, the REEI on the 
happening of which an Ordinance can be promulgated is separate and distinct from 
must not be confused with the emergency which occasioned the passing of the 
Act, and the clear. effect of the words of the Act on s. 72 is that Ordinances pro- 
mulgated under that sub-section during the period specified in s. 8 of the Act are 
subject to no time limit as regards their existence and aioe Ae unless imposed by the 
Ordinances themselves, or other amending or repealing legislation, whether by 
Ordinance or otherwise. In our judgment it is clear thet the Second Lahore 
Tribunal did not cease to exist or to have jurisdiction in the case under appeal 
by reason of the expiration on April 1, 1946, of the period specified in s. 3 of the Act 
in question. 

On the other hand, it must be remembered that the constitution and jurisdiction 
vested in the Second Special Tribunal at Lahore and the subject matters of the 
Distribution Order were prima facie matters which would come within List H— 
Provincial Legislative List—in the Seventh Schedule and in particular within items 
. Nos. 1, 2, 29, and 87 and that the power of making Ordinances promulgated under 
8. 72 (whether within the period ed in s. 8 of the said Act of 1940 or not) is 
subject to the like restrictions as the powers of the Indian Legislature to make laws. 
Under the transitional provisions in Part XIII of the Constitution Act and s. 816 
thereof in particular, the Indian ‘asta was given the powers of legislation 
conferred on the Federal Een y the provisions for the time being in force 
of the Constitution Act. Having to the relevant provisions Sen Pe to the 
exercise of legislative powers byt the Polen Legislature and the Pro 
latures respectively, the Indian Legislature, a from the provisions of s. 102, Ao 
no powers to`legislate on matters comprised in the Provincial Legislative List. 
By virtue, however, of s. 102, if the Governor-General has in his discretion issued 
a Proclamation of Emergency as therein defined, power was given to the Federal 
Legislature and therefore to the Indian Legislature to make laws for a province or 
any part thereof with respect to any of the matters enumerated in the Provincial 
Legislative List. Such a Proclamation of Emergency was made on September 8, 
1989. It is by virtue of these provisions and the making of this Proclamation of 

cy that not only was the Indian Legislature authorised to enact the Defence 
of Stina fet 1989, with wide powers to make rules and orders, extending in in- 
numerable cases to matters comprised in the Provincial Legislative List; but the 
Governor-General also was able by Ordinances issued by him under s8. 72 to legis- 
late in respect of matters comprised in the Provincial Legislative List. 

By sub-s. (3) of s. 102, a Proclamation of Emergency may be revoked by a sub- 
sequent Proclamation. The Proclamation of Emergency of Septembr 8, 1989, 
was in fact revoked by a Proclamation of April 1, 1946. 

Sub-section (£) of s. 10 2 is as follows :— 

“A law made by the Federal Legislature which that Legislature would not but for the 
issue of a Proclamation of Emergency have been competent to make shall cease to have effect 
on the expiration of a period of six months after the Proclamation has ceased to operate, except 
as respects things done or omitted to be done before the expiration of the said period.” 
Section 5,of the India (Central Government and Legislature) Act, 1946, (9 & 10 
Geo. VI, ¢. 89) which came into force on March 26, 1946, provided as follows :— 

- “ Duration of laws passed by virtue of a Proclamation of Emergency :—A law made by the 
Indian Legislature whether before or after the passing of this Act, during the continuance in force 
of the Proclamation of Emergency, being a law which that Legislature would not, but for the 
issue of such a Proclamation, have been competent to make, shall not cease to have effect as 
required by sub-s. (4) of section one hundred and two of the Government of India Act, 1985, 
except to the extent to which the said Legislature would not, but for the issue of that Proclamation, 
have been competent to make it, and accordingly, in the said sub-s. (4) for the words ‘shall 
cease to have effect’ there shall be substituted the words" shall, to the extent of the incompetency, 
cease to have effect.” 
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So far therefore as the constitution and jurisdiction of the Second Lahore Tribu- 
nal in respect of the alleged offences by the ap ts against the provisions of the 
Distribution Order is concerned, it may well be that they might have come to an 
end on September 80, 1946, had not an Act of the Bombay Legislature (No .XXI of 
1946) been passed and published on September 80, 1946, having been assented to 
by the Governor-General on September 28, 1946. This Act ae that the 
Tribunal ( se fea Special Tribunal known as the Second Special Tribunal 
at Lahore) should have jurisdiction to try the cases specifled in the Schedule of the 
Act as if it had been constituted by an Act of the Provincial islature. In the 
Schedule were included two cases, namely, this case with which appeal is con 
cerned and the case against the appellants with which the next appeal p concerned 
There were consequential provisions in the Act, giving the Tribunal all the powers 
which it had under the Ordinances and giving i dh to all prior proceedings. 

It was not contended that if in fact the Tribunal was still in existence when this 
Bombay Act became law, the Act would not authorise its continued existence and 
jurisdiction in the case under appeal. It was submitted that if its existence or 
jurisdiction had already ceased, the Act would not be effective to revive it or re- 
invest it with jurisdiction. As in our opinion the Tribunal had not ceased to 
exist or been deprived of jurisdiction at any time prior to September 80, 1946, we 
have no doubt that the Act was effective to continue its existence and jurisdiction 
as a Provincial Tribunal after September 80, 1946. 

It must, however, be noted that the offences with which the Tribunal is thus 
authorised to continue to deal by the Act are still the same offences, namely, 
under r.81(4) of the Defence of India Rules read with cls. 5 and 8 of the Distribu- 
tion Order. The appellants contend that the trial of sucha case cannot be conti- 
nued after September 80,1946. The Distribution Order was made under sub-r. (2) 
of r. 81 of the Rules made under the Defence of India Act, 1989. The Defence of 
India Act itself was enacted pursuant to the powers conferred bys. 102 of the Consti- 
tution Act, after the Proclamation of Emergency of September 8, 1989. It deals, 
as mentioned earlier, with a number of subjects comprised in the Provincial Legis- 
lative List as well as subjects comprised in the Federal Legislative List. By 
sub-s. (£) of s. 1 it was provided that the Act should be in force during the conti- 
nuance of the present war and fora period of six months thereafter. By Ordinance 
X of 1946 promulgated on February 5, 1946, it was declared that for the purposes 
of any provision made after September 2, 1989, in any enactment the present 
war should be deemed to continue and to end on the day on which the Proclamation 
of Emergency made on Septemker 8, 1989, under s. 102 of the Constitution Act 
isrevoked. As previously stated that Proclamation was revoked on April 1, 1946. 
The Defence of Todi Act therefore expired on September 80, 1946, and with it 
all rules and orders made thereunder; likewise all offences, proceedings and prosecu- 
tions thereunder, unless authority is to be found to save them in some provision 
in the Act itself or elsewhere. 

By Ordinance XII of 1946, promulgated on March 80, 1946, sub-s. (£) of s. 1 
of the Defence of India Act, 1989, was amended by the addition of the following 
saving provisions :— 

“ But its expiry undor the operation of. this sub-section shall not affect— ~, 

(a) the previous operation of, or anything duly done or suffered under, this Act or any rule 
made thereunder or any order made under any such rule, or 

(b) any right, privilege, obligation or lability acquired, accrued or incurred under thie 
Act or any rule made thereunder or any order made under any of such rule, or 

(e) any penalty, forfeiture or punishment incurred in respect of any contravention of any 
rule mode under this Act or any order made under any such rule, or 

(d) any investigation, legal proceeding or remedy in respect-of any such right, privilege, 
obligation, liability, penalty, forfeiture or punishment as aforesaid ; 
and any such investigation, legal proceeding or remedy may be instituted, continued or enforced, 
and any such penalty, forfeiture or punishment may be imposed as if this Act had not expired.’” 

The express insertion of these saving clauses was no doubt due to a belated reali- 
sation that the provisions of s. 6 of the General Clauses Act (X of 1897) apply only to 
repealed statutes and not to expiring statutes, and that the general rile e in regard 
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to the expiration of a temporary statute is that ‘‘unless it contains some special pro- 
vision to the contrary, after a temporary Act has expired, no proceedings can be taken 
upon it and it ceases to have any further effect. Therefore-offences committed 
against temporary Acts must be prosecuted and punished before the Act expires, 
and as soon as the Act expires, any proceedings which are being taken against a person 
will ipso facto terminate’. Craies on Statute Law, p: 847 (4th Edition). 

Prima facie the amendment to sub-s. (4) of 8. 1 of the Defence of India Act made 
by Ordinance XT of 1946 would clearly save prosecutions against breaches of orders 
for acts or omissions committed prior to the expiration of the Act, save for one 
matter. The Defence of India Act in so far as it dealt with provincial subjects is 
itself subject to the provision of s. 102 of the Constitution Act as amended by s. 5 
of the India (Central Government and Legislature) Act, 1946. The effect of sub-s. 
(4) of s. 102 as'so amended is that any provision of the Defence of India Act pur- 
porting to deal with Provincial subjects has to cease to have effect on September 
80, 1946, except to the extent to which any saving provision can be found 1n sub-s. 
(4) itself.. That sub-section does in fact provide that what may be called the in- 
competent provisions of such an Act as the Defence of India Act, shall “cease to have 
effect” on September 80, 1946, “except as respects things done or omitted to be 
done” before that date. The ultimate question therefore is whether these words 
do authorise a continuation of the prosecution in this case. On behalf of the appel- 
lants it was argued that the scope of these words was only to protect or indemnify 
officials in respect of acts or omissions on their part. It is difficult to see why they 
should be given such a restricted meaning in any event. But any doubts which the 
Court might have felt in the matter are fortunately dispelled as a result of the con- 
sideration of reports of a recent case in England of a very similar nature under the 

lish Emergency Powers (Defence) Act, 1989. The case is Wicks v. Director of 
Public Prosecutions. At present this Court has only received the reports published 
in 62 T. L. R. 674 (Court of Criminal Appeal) and 68 T. L. R. 6 (House of Lords.) 
The decision is not binding on this Court but of course must be considered by us 
with deep respect, particularly having regard to the fact that the Lord Chief Justice 
and four Judges in the Court of Criminal Appeal and Viscount Simon and six others 
of their Lordships all came to the same conclusion. The relevant facts of the 
case as reported in the House of Lords were as follows :— 

“t Tho offences charged against the appellant were committed between April, 1043, and 
January, 1944, and were offences against regulation 24 of the Defence (General ) Regulations, 
1989, made under the Emergency Powers (Defence) Act, 1989. The Act and the regulations 
expired on February 94, 1046. The appellant was arrested on March 81, 1946, and convicted 
on May 28, 1946. He contended that a prosecution could not validly be launched against him 
after the regulation on which it was based had expired. 

Regtlation 2A provided :—“ (1) If, with intent to assist the enemy, any person does any 
act which is likely to assist the enemy...... then....... he shall be guilty of an offence against 
this regulation and shall, on conviction or indictment, be liable to penal servitude for life.” 


In his speech Viscount Simon stated as follows :— 

“ The question raised by the appeal, therefore, is simply this: Is a man entitled to be 
acquitted when he is proved to have broken a defence regulation at a time when that regulation 
was in operation because his trial and conviction take place after the regulation has expired ? 
As was pointed out in the course of the argument, to which we have closely listened, very strange 
results would follow if that were so. Supposing the case were one in which a man broke the 
regulation a week or two before it expired, then, on the argument of the appellant, as those 
eppearing for him have quite frankly admitted, he could never be punished, unless, indeed, the 
trial was carried to the point of conviction before the regulation ttself expired. One could put 
a more extreme oase : the authorities may have been so prompt as to start the prosecution before 
the regulation hed expired, but if the trial were not over, then at the very moment when the 
regulation expired, the trial would necessarily cease and the man would go free. In so far as one 
is entitled to consider the reasonableness of the contentions put forward by the appellant, 
obviously those results would be fer from reasonable. But the question is not, or at any rate 
not mainly, whether such a result would be reasonable, or such as one should expect ; the question 
is a pure question of the interpretation of sub-s. (8) of s.11 of the Emergency Powers (Defence) 
Act, 1989. T need not read it, because we have gone through it, with the help of counsel, very 
carefull y. 


mee 
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It is painted out that the Interpretation Act, 1889, does not apply to the case of a statute, 
or a regulation which has the power of a statute, when it expires by effluxion of time. The 
section in the Interpretation Act is addressed to Acts which have been repealed, and not to Acts 
which expire owing to their purely temporary validity. Itis, I apprehend, with this distinction 
in mind, which is quite well known, and certainly quite well known to the authorities who frame 
statutes, that the draughtsman inserted the words used ins.11. Section 11 begins with the 
words ‘ Subject to the provisions of this section,’ and those introductory words are enough to 
warn anybody that the provision which is following immediately is not absolute, but is going to be 
qualified in some way by what follows. It is therefore not the case that, at the date chosen, 
the Act expires in every sense ; there is a qualification. Without discussing whether the inter- 
mediate words are qualifications, sub-s. (3), in my opinion, is quite plainly a qualification. 
It begins with the phrase, “ The expiry of this Act ”—-A noun which corresponds with the verb 
“ expire "—‘‘ The expiry of this Act shall not affect the operation thereof as respects things 
previously done or omitted to be done.” Counsel for the appellant have therefore been driven 
to argue ingeniously, but to admit candidly, that the contention which they are putting forward 
is that the phrase ‘ things previously done” does not cover offences previously committed. 
I think thet view cannot be correct. It is clear that Parliament did not intend sub-s. (3) 
to expire with the rest of the Act, and that its presence in the statute is a provision which preserves 
the right to prosecute after the date of expiry. This destroys the validity of the appellant’s 
argument altogether. 5 

The Court of Criminal Appeal, after a most careful examination of the whole matter, came 
to this conclusion—I am quoting the words of the Lord Chief Justice (62, The Times L. R. 674, 
at p. 677): “In our opinion, giving the words of the sub-section their natural meaning, there is 
netther doubt nor ambiguity and the result would appear to.be both just and reasonable.” I 
think that your Lordships unanimously agree withthe conclusion of the Court of Criminal Appeal, 
and I therefore move the House that this appeal be dismissed.” 

There can be no difference between the provision in s8. 11(3) of the English Act 
and that in s. 102(4), as amended, of the Constitution Act. 

In our judgment none of the grounds of appeal on behalf of the appellants in this 
case succeed and the appeal is dismissed. 

We should add that counsel for the appellants asked leave to argue that someof 
the charges as framed went beyond the jurisdiction vested in the Tribunal. Having 
regard to the early stage at which the appellants have thought fit to have recourse 
to the High Court and this Court, we refused leave. Itis not convenient that such 
a matter should be debated before us before the Tribunal have been given a chance 
to consider it. But in refusing leave this Court must not be thought to have formed 
or expressed any view on the point. 


CRDONAL APPEAL No. I oF 1947. 


In this appeal the accused and the appellants are the same as in Criminal Appeal 
No. I of 1947. The offences of which the appellants are accused were allotted in 
the same manner and at the same time as the offences in Criminal Appeal No. I 
of 1947 to the Second Special Tribunal at Lahore to be dealt with by that Tribunal. 

The complaint was lodged on the same date as that in Criminal Appeal No. I 
and arose out of the same transactions. It was based on all infringements by 
the accused of cl. 2 of Iron and Steel (Movement by Rail) er, 1942, in that the 
appellants aud the two accused, who have not appealed, between August 1 and 18, 
1948, and during September and October 1948 offered for transport by rail to the 
railway authorities at Rampur and at Moradabad railway stations certain consign- 
ments of the iron and steel, acquired by the accused as set out in the judgment in 
Criminal Appeal No. 1, without a valid permit and without a valid priority certifi- 
cate, and procured the movement of these commodities by rail to Wadi Bunder, 
Bombay, thus rendering themselves liable to punishment under r. 81(4) of the De- 
fence of India Rules. . 

The Iron and Steel (Movement by Rail) Order, 1942, (hereafter referred to as 
‘the Movement Order’) was comprised in Government Notification No. 914 of 
September 17, 1942, which was published in the Governement Gazette of September 
26, 1942. It was made under the powers conferred by sub-r. (2) of r. 81 of the” 
Defence of India Rules. It was expressed to be an order made by “the Central 
Government”, While, however, the Distribution Order dealt with matters within 
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the Provincial islative List in the Seventh Schedule to the Constitution Act, 
the Movement er dealt with matters within the Federal Legislative List, being 
in particular matters within items 20 and 42 in List I in the Seventh Schedule. 
Subsequently to the lodging of the complaint, the proceedings against the accused 
before the Tribunal progressed in the same way as in Criminal Appeal No.1. In 
these proceedings also, as soon as the charges were framed, the appellants applied 
to the High Court of Bombay in revision and the High Court dealt with both 
appeals together and gave a certificate under s. 205{1) in this case also. The High 

urt set aside a charge of an offence alleged to have taken place at Rampur Sta- 
tion in Rampur State as being outside the sphere of legislation of the Indian 
Legislature and consequently of the Governor-General in Council and of the 
ordinance-making powers of the Governor-General. There was no appeal on this 

int. f 

On the appeal to this Court the same points were submitted and argued as in 
Criminal Appeal No. 1 of 1947 save that inasmuch as the Movement Order and the 
Defence of India Rules in this case dealt with Federal subjects only, the question 
of the effect of the saving provisions under s. 102(£) did not arise and the only point 
on saving provisions which had to be considered was the sufficiency (which was not 
really contested) of the provisions inserted into sub-s. (£) of 8. 1 of the Defence of 
India Act, 1989, by inance XII of 1946, to authorise the continuation after 
September 80, 1946, of the proceedings before the Tribunal in this case. . 

regard to all the points raised on behalf of the appellants in this case, our 

conclusions in Criminal Appeal No. I of 1947 above cae This appeal also fails 
.and is dismissed. 


CRIMINAL APPEAL No. [I oF 1947. 


In this case appellant No. 1 Motiram Narayan Desai is the proprietor of 
the firm of Rao Bahadur Anant Shivaji Desai Topiwalla and the ap dlants Nos. 2, 
8 and 5 are employees of the firm. The appellants were arrested by an Inspector 
of the Anti-Corruption Branch of the Bombay C. I. D. on various dates in June 1946 
for an alleged contravention of cl. 12 (1) of the Cotton Cloth and Yarn (Control) 
Order, 1945, read with the Government of India, Department of Industries and 
Civil Supplies Notification No. TC(12)22, dated October 14, 1944. The order 
pore to be made by “Central Government” exercising the powers conferred 
y sub-r. (2) of r. 81 of the Defence of India Rules. A complamt was made on 
August 27, 1946, before the Presidency Magistrate, 6th Additional Court, Bombay, 
in which the facts alleged were that the appellants had sold or abetted the sale 
of 81 of velveteen, imported cloth, at the rate of Rs. 20 per yard against its 
landed cost of Rs. 8-15-5 and had thus committed an offence as regards appellant 
No. 1 punishable under r. 81(4), and as regards the rest of the appellants under r. 
81(4) read with r. 121, of the Defence of India Rules. Evidence was taken and on 
September 18, 1946, charges were framed. The case was adjourned to October 2, 
1946, on which date the appellants raised objections against the continuance of the 
trial and upon this objection the Presidency Magistrate referred the matter to the 
Bombay High Court for opinion under s. 482 of the Criminal Procedure Code. 
The High Court sent an answer to the reference following their judgment in Crimi- 
nal Appeals Nos. 1 and 2 above and directed that the trial should continue. A 
certificate under s. 205 was however granted suo motu by the High Court. 

All the arguments which were advanced m ery eter No. 1 of 1947, 
except those as to the existence and jurisdiction of the Tribunal, were also sub- 
mitted as applicable in this case. 

Our judgment on the relevant points in Criminal Appeal No. 1 of 1947 governs 
this case. This appeal fails and is dismissed. 

After iran A tely with the facts of each of the remaining appeals, the 
Pe pean concluded :] There remains orie further point to which we desire to 

w attention. Section 205 (7) under which certificates have been given by the 
espective High Courts in these cases requires that the appeal should be from a 
“judgment, decree or final order”. It is not enough merely that the case before 
the High Court should involve a substantial question of law as to the interpretation 
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of the Constitution Act or any Order in Council made thereunder. Whilst this 
Court accepts the position that it is not for this Court to question certificates 
granted by High Courts or to permit an appeal to this Court against any refusal 
to grant a certificate, this Court does hold itself at liberty—it may indeed be the 
duty of this Court—to determine, if necessary, whether the appeal is really from a 
“judgment, decree or final order”, so as to ensure that this Court has jurisdiction 
in the matter under the provisions of s. 205. A study of the provisions of sub-s. (2) 
of s. 205 seems to indicate important considerations why this Court should not be 
asked to deal with an appeal until the h Court has isposed of the case 
and the rights of parties are finally determined. An order of the Court made 
upon an application involving the revisional jurisdiction of the Court or upon an 
pe ae to h proceedings, which puts an end to such proceedings for good 
and all may well be a “judgment, decree or final order” from which an appeal would 
properly lie to this Court upon the grant of a certificate. Itis not so easy to be 
assured that an order on either form of application made during the continuation 
of proceedings which fails, with the result that pending proceedings continue, is 
such a “judgment, decree or final order” as the sub-section contemplates. Still 
lesa. may an -order of an High Court answering a reference submitted to it by a 
Presidency Magistrate under s. 482 of the Criminal Procedure Code be such a judg- 
ment, decree or final order. Itis notn for us on these ap to come to a 
decision whether all or any of the orders de appeal are ju ents, decrees 
or final orders within the proper construction to put upon these words in 
s. 205(1). We must not, however, because this urt has entertained and 
allowed these appeals to be argued and expressed our conclusions upon nos 
of construction and law involved therein, be taken to accept the view t any 
or all of these orders are such judgments, decrees or final orders. 


CRIMINAL APPELLATE. 


Before Sir Leonard Stone, Kt., Chief Justice, and Mr. Justice Lokur. 
EMPEROR v. MAHOMED DAWOOD.* 

Bombay Prevention of Gambling Act (Bom. IV of 1887), Secs. 4, 6, 6, 7—Enitry of gaming-house 
by police officer under 8. 6—Seirure of instruments of foming—Presumptions as io place and 
persons found therein under s. 7—Whether, in absence of further evidence, presumption extends 
to incriminating particular person under 8. d. 

The conjoint effect of s. 6(4) (a) and s. 7 of the Bombay Prevention of Gambling Act, 1887, 
is to create a wholly artificial method of proof, i.e. tn cases tn which entry 1s effected by an 
officer duly authorised, he having ‘‘ reason to suspect ” that the place entered is a common 
gaming house and in which an instrument of gaming is found on his entry taking place, 
the seizure of such instrument “‘until the contrary is proved,” shall be evidence that the place 
“* is used as a common gaming house and that the persons found therein were present for the 
purpose of gaming.” The result is thet all the persons found therein are guilty of an offence 
under s. 5 of the Act until the contrary is proved, but in the absence of further evidence this 
artificia] method of proof does not extend to making any one of them or any one else guilty 
of an offence or Hable for the penalties imposed by s. 4 of the Act. 

MaxnomeD Dawoop and Pascal John Albert (accused Nos. 1 and 7) along with 
fifteen others (accused Nos. 2 to 6 and 8 to 17), were arrested on April 21, 1946, 
at 11] Chapel Road, Bandra, and were charged under the Bombay Prevention of 
Gambling Act, 1887, in the Court of the Presidency Magistrate at Bandra. Accused 
No. 1 was charged under s. 4(a) and s. 5 of the Act and accused No. 7 was charged 
under s. 4(b) and s. 5 of the Act. The other accused were charged under s. 5 of 
the Act. 

The case for the prosecution was that gambling in cards was going on in the 
aforesaid house at Bandra and that all the accused were, at the time of the police 
raid, found seated on a carpet with cards before them and a sum of Rs. 865-7-8 
including marked notes of the value of Rs. 50. 


* Decided, Nocember 25, 1946. Criminal sentence passed by S. A. Hatteea, Presidency 
Appeal No. 425 of 1946, from conviction and Magistrate, 9th Court, Bandra, Bombay. 
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The trying Magistrate on August 18, 1946, found all the accused guilty of the 
charges against them and sentenced accused Nos. 1 and 7 to two months’ rigorous 
imprisonment and a fine of Rs. 500. The other accused were each sentenced to pay 
a fine of Rs. 100. 

Accused Nos. 1 and 7 appealed to the High Court. 


Serovulus Baptista with K. S. Dhurandhar, for the appellants. 
S. G. Patwardhan, Government Pleader, for the wn. 


Stone C. J. The appellants, who were accused Nos. 1 and 7 in the Court below, 
were convicted respectively under sub-s. 4 (a) and s. 5 and under sub-s. 4 (b) and 
s. 5 of the Bombay Prevention of Gambling Act and sentenced to undergo two 
months’ rigorous imprisonment and to pay a fine of Rs. 500, in default to suffer 
a further one Tonk igorous imprisonment by Mr. S. A. Hatteea, Presidency 
Magistrate, Ninth Court, dra. 


Tried with the appellants were 15 other persons, who were under 8. 5 
only, and were convicted and sentenced to pay a fine of Rs. 100 each. They have 
not appealed. : 


It is now common ground that on the afternoon of April 21, 1945, which was 
Easter Sunday, all the accused were playing cards for money in a flat at 111, Chapel 
Road, Bandra, the tenancy of which is in the name of the wife of the appellant who 
is accused No. 7, and that Inspector Solomon of the Bandra Police Station, who is 
an officer specially authorised by order of the Commissioner of Police made under 
s. 6 of the Act, and a party of about 15 constables raided the flat on that afternoon. 
Nor can it be elec that playing cards and a sum of Rs. 865-7-8 were exposed 
on the floor amidst the 17 accused, and that the pockets of the 17 accused, when 
they were searched, produced a further total sum of upwards of Rs. 8,800. These 
circumstances by themselves do not necessarily tonstitute an offence (see Reg. v. 
Davies: and Emperor v. Chimanlal Maneklal*.) 

Unfortunately the accused, like many other persons who are arrested, were fool- 
ish enough to commence their defence by telling obvious untruths, for each of them 
on July 9, 1945, made statements before the learned Magistrate that he did not 
gamble at all, but saner counsel having prevailed, each of them on August 15 
subscribed to the statement of accused No. 5, from which the following is an ex- 
tract :— 

“ I therefore wanted to perform Moulud and Kevali on the night of April 20, 1946, and April 
21,1946, and had invited many friends ofseveral communities. I had obtained a police permit for 
using loud speakers so that the audience might hear and enjoy the kavali songs at a far distance. 
The kavali went on till 1 a.m. on April 21, 1946, when the audience dispersed, but the friends who 
bad come from Bombay had no train to take them beck at that hour. As April 21, 1046, was 
Easter Sunday I and my friends decided that we should spend the day by playing a game of 
cards among ourselves at the place of Pascal John Albert, (accused No. 7), which is situate fn a 
lonely place in a small gulley away from the public road. This place is not likely to attract the 
attention of the passers-by. We also decided that in the evening we should have a khana before 
dispersing to go home. 

It appears some one among the men that were there must have heard the above talk that 
took place among us and then must have contacted with the police and given false information, 
evidently with the idea that in case there was conviction, he stood to get a reward. Acting on 
this kind of information, the ‘complainant raided the place at about 8 p.m. but this time no game 
of pat was going on, nor was it gambling, but as stated above, it was a play among friends to while 
away time till the khana was ready in the evening.” 

Before proceeding further it is necessary to examine some of the sections of the 
Bombay Breven ton of Gambling Act, 1887. Section 8 is the definition section, 
and defines “gaming” as: including i or betting, except in certain 
circumstances upon horse races, ‘Instruments of gaming” are defined as including 
any article used or intended to be used as a subject or means of gaming, any docu- 
ment used or intended to be used as a register or record or evidence of any gaming, 
the proceeds of any gaming and: winnings or prizes in money or otherwise distri- 
buted or intended to be distributed in respect of gaming. 


1 [1897] 2 Q. B. 199. 2 (1917) 19 Bom. L. R. 698. 
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A “common gaming house” is defined as meaning : a house, room or place in 
which any instruments of gaming are kept or used for the profit or gain of the person 
owning, occupying, using or keeping such house, room or place whether he has a 
right to use the same or not, such profit or p being either by way of a charge for 
the use of the instruments of gaming or of the house, room or place or otherwise 
howsoever. 

It is s. 4 which creates the offence, and so far as it is material it provides by sub-s. 
(a) that whoever opens, keeps or uses any house, room or place for the purpose of a 
common gaming house, and by sub-s. (b) that whoever being the owner or occupier 
of any such house, room or place knowingly or wilfully permits the same to be open- 
ed, occupied, kept or used by any other person for the purpose aforesaid shall, on 
conviction, be punished; and then are set out in lettered sub-paragraphs the punish- 
ments to be inflicted for the first offence, the second offence and for a third and 
subsequent offences and it is to be observed that for every offence, including a first 
offence, it is provided that in the absence of special reasons to the contrary to be 
mentioned in the judgment of the Court, some term of imprisonment and a mini- 
mum fine, which in the case of a first offence is Rs. 500, shall be imposed. 

Section 5 provides that whoever is found in any common gaming house i 
or present for the purpose of gaming, shall, on conviction, be punishable with fine 
which may extend to Rs. 500 or with imprisonment which may extend to onemonth, 
and then, there is a presumption that any person found in a common gaming house 
during any gaming therein shall, unless the contrary is proved, be presumed to be 
there for the purpose of gaming. 

Section 6 provides for the authorisation of certain police-officers by the Com- 
missioner of Police, “to enter, with the assistance of such persons as may be found 
necessary, by night or by day, and by force, if necessary, any house, room or place 
which he has reason to suspect is used as a common gaming house”. 

This section is important as it has a distinct bearing on the onus of proof, because 
s. 7 provides : 

“ When any instrument of gaming has been sized in any house, room or place entered under 
s. 6 on or about the person of any one found therein, and in the cese of any other thing so 
seized if the Court 1s satisfied that the Police Officer who entered such house, room or place had 
reasonable grounds for suspecting that the thing so seized was an instrument of gaming, the 
seizure of such instrument or thing shall be evidence, until the contrary is proved, that such 
house, room or place is used as a common gaming house and the persons found therein were then 
present for the purpose of gaming, although no gaming was actually seen by the Magistrate or. 
the Police Officer or by any person acting under the authority of either of them.” 

The conjoint effect of sub-s. 6(t#)(a) and s. 7 is to create a wholly artificial: 
method of proof, i.e. in cases in which entry is effected by an Officer duly authorised, 
he having “reason to suspert” that the place entered isa common gaming house, and 
in which an instrument of gaming is found on his entry taking place; the seizure 
of such instrument shall be, “until the con is proved”, evidence, that the 
place: ‘‘is used as a common gaming house and that the persons found therein 
were present for the p of gaming”. The result is that all the persons found 
therein are guilty of an offence under s. 5 until the contrary is proved, but in the 
absence of something more, the artificial method of proof does not extend to making 
any one of them or any one else, guilty of an offence or liable for the penalties 
imposed by s. 4. 

The true construction of this Act, in my opinion, creates the following position : 

(1) If the Police Officer making the entry is duly authorised in t behalf, 
and if previous to entry he had, ‘reason to suspect” that the place “is used as 
a common gaming house,” and 

(2) Ifon such entry any instrument of gaming is seized; then until the contrary 
is proved the instrument of gaming itself, shall be the evidence that the place is a 
common gaming house, and that all the persons found therein, whether present 
for the p of ing or not, commit an offence and are liable under s. 5. 
But the artificial method of proof does not extend to in¢riminating any particular 
. person with an offence under s. 4, though it may not need very much evidence to 
prove who is the person who under s. 4(a) “opens, keeps or uses the place for the 


es 
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purpose of a common prhe house,” or who under s. 4(b) “being the owner or 
occupier knowingl gly or y permits the place to be opened, occupied, kept 
or used by some person for the purposes aforesaid.” 

Three witnesses were called for the defence, one of them being Mr. Patel who 
installed the loud speakers for the Quavalli parties at the residence at Boran Road 
of accused No. 5. From his evidence it is clear that the party took place, and that 
it went on till 1 a.m. on the morning of April 21. The witness further says: 

“ The people who were there (Le. at the party) were discussing that next day being Easter 
Sunday they should have some party on that day.” 

There has also been put in evidence the permit dated April 20 given by the Com- 
missioner of Police to accused No. 5 for the installation of loud speakers at the 
singing party to be held in the compound of his house at 501 Boran Bandra. 

The other two defence witnesses are neighbours of accused No. 7, one of whom 
occupies the ground floor below the flat where playing cards for money was taking 
place. He visited accused No. 7 on this Easter Sunday, to wish him the com ie 
ments of the season, and he saw the play in progress at about midday, and 
witness concludes his evidence by saying: 

t I never saw any gambling going on there on the previous day or on any other day previous 
to that. I used to visit accused 7 sometimes. I did not see any gambling.” 

On that piece of evidence he was not cross-examined. 

The other neighbour lives next door, and he visited accused No. 7 at about 11 
a.m. on the same day. He also saw the play in progress and he asked accused No. 7 
what the reason of this crowd was, and received the reply that accused No. 7 was 
having a party. This witness concludes his evidence by saying : 

“ I have been staying in this house for a long time. I have not heard or seen any gambling 
going on in accused 7's place previously.” 
He was not cross-examined by the prosecution at all. 

The case for the prosecution stands as follows. ector Solomon, whose 
evidence was accepted by the learned Magistrate and is accepted by us, says 
that he received information that pat gambling with cards was taking place at 
111 Chapel Road : 

“ I vertfled the information and found it to be correct. £ 

80 on Apri 21, 1946, I gave Rs. 50 in Government Currency Notes, four notes of rupees ten 
and two of Rs. five to the bogus punter Khan Mahomed in presence of panch and instructed him 
to go and gamble at that place. That was at 2 p.m. I with one panch and my staff and the 
punter went together up to Chapel Road, a short distance from the house. Then the punter went 
ahead. I could not see him enter the place as the lane is narrow. He returned after half hour 
and stated that he had gambled at the place and lost the money. He told me that ‘pat’ 
gambling was going on there. a 

I therefore raided the place.” 

The Inspector continues by describing that all the accused were seated on the 
floor on blankets in a circle and that in their midst were the cards and the money. 
He then sent for another panch, and after his arrival counted the money on’ the 
floor and searched the pockets of the accused with the result that I have already 
stated, and he concludes his evidence in chief by saying : 

“T had sent the punter twice before, the previous night and-on the morning of the raid with 
Rs. 25 each time. He reported he had lost the money. Accused No. 1 was the banker. All 
the time the punter was in according to him. Accused No. 7 is occupier of the room. The other 
accused do not stay there.” 

In cross-examination he was asked about the ter he had employed, 
and he said that the C.LD. branch had used once before to his 
knowledge and that he himself had known it since Feb Whether the in- 
formation given to the Inspector by the punter be true any there can, in our 
opinion, be no doubt that the Inspector had reason to suspect ‘that the premises 
were being used as a common gaming house within the meaning of s. 6 of the Gamb- 
ling Act, and accordingly, as indisputably, instruments of gaming were found at 
the time of the raid, the presumption contained in s. 7 arises, so that the onus of 
showing that the Toma were not at the time of the raid being used as a common . 
gaming house, and that the persons found therein were not present for the purposes 
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of gaming is placed on all the accused. But without the evidence of the punter 
employed by the Police, there is no evidence that accused No. 1 was committing 
an offence under sub-s. 4(a), viz., that the instruments of gaming were used for the 

rofit or gain of the person (that is to say accused No.: 1) “using ..such place”, 
‘or there is no suggestion that he was either the owner, the occupier or the 
keeper of the place, and if there is no evidence i accused No. 1, then 
it follows that there is no evidence against accused No. 7 under sub-s. 4(b), who 
admittedly was an occupier, for having knowingly and wilfully permitted accused 
No. 1 to use the place for an offence under sub-s. 4(a). The evidence of the two 
witnesses who are neighbours of accused No. 7 shows that the place was not pre- 
viously used, so far as their observation went, for gaming, and unless the evidence 
of the punter with regard to his visit on the aie eas (Saturday the 20th) 
is believed, there is no evidence of previous use at 

The case against accused No. 1 under sub-s. 4(a) rests as follows: The punter 

says that on the occasion of his three visits the game played was ‘‘pat’”’ and that 
accused No. 1 was always the banker. Further it is said that the game of pat 
inevitably results in the banker or conductor of it mee some profit or gain beyond 
the chances of the other players. It is necessary therefore to consider what consti- 
tutes this game. Pat or andhar bahar, which means “inside and outside” had been 
demonstrated in this Court by the learned Government Pleader. It is a very 
simple e which is sometimes called “Card Roulette”. A set of 18 cards is 
etpoe fate upwards and constitutes the board on which the stakes are laid. 
A complete pack of cards is then dealt, the cards falling alternatively to the left - 
and to the right, those to the left being “inside” and those to the right being “‘out- 
side”, so that if a card of the same denomination, irrespective of its suit, as the 
exposed card upon which a stake has been laid falls “inside” the player wins and 
if it falls ‘‘outside” he loses. - The stakes are even money. It follows that unless 
the dealer of the cards, whom I will call “the banker”, retains some special advan- 
tage or imposes some charge for the privilege of playing, be it direct or indirect, 
he plays on an exact ity with all the other players, and there would be no 

rofit or gain to the banker within the definition of ‘common gaming house” 
in 8. 8 of the Act (see the eating Exe case of Jenks v. Turpin.) But it is sug- 
gested by the prosecution, and Inspector Solomon has filed an affidavit to that 
effect in this Court, that pat is always epee by the banker having the selves E 
of the first and the last two cards in the pack and that the first card is not only 
the banker’s card but is dealt on the “inside” so that the card secondly dealt, 
and which is the first card in play, of necessity falls on the outside with the 
inevitable result, if this be so, that the odds in favour of the banker are 7 to 6. 

The whole position turns on the evidence of Khan Mahomed Abdulla Jan who 

was employed by the Police as the punter to enter the flat and to play with money 
provided by the Police. The evidence of ector Solomon is thay he gave him 
in all,two sums of Rs. 25 each and one sum of Rs. 50 to enter the flat and play on 
three different occasions, the last occasion being immediately before the raid. Al- 
though we EKA the Inspector’s evidence, there is considerable room for doubt. 
whether the Police punter did in fact carry out his instructions. To sum up his 
evidence it is this: First Occasion: that he was given Rs. 25 by the Inspector at 
9 p.m. on the evening of Saturday the 20th, that he went to the flat, was admitted 
by accused No. 14, that all the accused were present inside and were playing and 
that accused No. 1 was the banker and that he (the punter) played and lost the” 
Rs. 25; Second Occasion: that the next day at about 11 a.m. he received a further 
Rs. 25 and accompanied by a Police Constable who stayed somewhere outside, 
he again went in, played and lost and that accused No. 1 was again the banker; 
Third Occasion: that afternoon he was given Rs. 50 in marked notes by the Ins- 
pector and that he again entered the flat at about 2-80 p.m. when all the accused 
were inside, including one additional man, that again accused No. 1 was the banker, 
that he played for 20 minutes, lost all his money and then went out and reported 
to the Inspector and the raid took place and that subsequently he identified all the 


1 (1884) 18 Q. B. D. 505. 
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accused at Bandra Police Station. Under cross-examination he stated that he 
learnt pat gaming in this flat for the first time. 

We are quite unable to accept his evidence with regard to the first occasion, be- 
cause it is obvious that if he only received the Rs. 25 from the Inspector at 9 p. m., 
on Saturday the 20th, he could not have got to this place till some time 
later, and his statement that al the accused were present is very improbable 
having regard to the fact that accused No. 5 must have been at his own house 
in Boran Road as he was host at the singing party above mentioned, and it is im- 
possible to believe that accused No. 5 would be in somebody else’s house playi 
cards at the very time when the guests were assembling at his own house, oa 
the party was not then in progress. The Police permit for the loud speakers 
provides accused No. 5 with a very strong alibi. It is obvious that the punter, 
to whom, in all Rs, 100 had been entrusted, for which he could not be called to 
account, was subject to the strong inducement of keeping the money for himself 
and returning to the Police and saying that he had lost it in gambling. It is also 
to be observed that on the first occasion he was not eccompanied by any Police 
Constable, nor with regard to the second occasion bas the Police Constable been 
called as a witness. There remains the fact that the marked notes on the third 
occasion were found on, the blanket in the midst of the players. The accused 
charges the Inspector with drawing up a false panchnama, but this allegation we 
do not accept. However it is obvious that in the confusion of the raid, when in all 
there were about 85 persons in a comparatively small room, that is to say the 17 . 


. accused, the 16 Police Officers and one panch and when, as is to be found in the 


evidence of the Inspector, some of the accused attempted to escape, there was every 
opportunity for the punter to follow up the raiding party and introduce the marked 
notes on to the b et. There is no evidence, as there should have been, as to the 
whereabouts of the punter during the raid and before he identified the accused at the 
Police Station. But we do not think it necessary to decide how the marked notes 
came on to the blanket, because we are unable to accept the story of the accused 
that the playing of cards was first thought of during the concert party on the pre- 
vious evening. The total money, excluding the Rs. 50 provided by the Police, 
which was found on the premises and in the pockets of the accused and in play, 
means that on an average each of the accused must have come to the concert party 
with over Rs. 200 in his pocket, which fact strongly indicates that the intention 
to gamble did not originate after the concert party. But for this fact we should 
have felt disposed to hold that the accused rebutted the artificial evidence 
raised against them ‘by s. 7 of the Act and that they were not even guilty under 
s. 5. However, there is sufficient doubt cast on the punter’s veracity for us to 

t his story that it was accused No. 1 who acted as er and therefore made 
himself liable as using the premises as a common gaming house, nor was there any 
evidence at all in the trial Court that the game of pat always results in a special 
advantage to the banker or that it was in fact so played in this case. That being 
so, there is no reason why the position of either accused No. 1 or, for the reasons 
given above, of accused No. 7, should be differentiated from those of the remaining 
accused. Accordingly, whilst upholding the convictions under s. 5 of the Act, 


“we acquit accused No. 1 and accused No. 7 respectively under ss. 4{a) and 4{b) 


and we reduce the sentence in each case to a fine of Rs. 100. 

The point was raised that Inspector Solomon was not, by virtue of the comi 
into operation of the Greater Bombay Scheme, (see the Greater Bombay Laws and 
the Bombay High Court (Declaration of Limits) Act, 1945); duly authorised by 
order made under s. 6 to search a house at Bandra, by virtue of the fact that his 
order of authority is dated-in 1986, this point was ultimately given up by 
Mr. Baptista on behalf of the accused, since an examination of the provisions of 


- the Greater Bombay Act (see s. 8) clearly shows that an antecedent order is not 


only saved, but made to apply to the wider area. $ 

Accordingly the conviction and sentence of accused No. 1 under sub-s. 4(a) and of 
accused No. 7 under sub-s. 4(b) are set aside. The convictions under s. 5 are up- 
held and a sentence of Rs. 100 is imposed on each of the accused under this 
section. If the fines of Rs. 500 have been paid Rs. 400 will be refunded to each of 


the accused. 


- 1947.] - - | EMPEROR 0. LUMBHARDHAR ZUTYHI (A.CT-J.) - 609 
- Before Sir Leonard Stone, Kt., Chief Justice, and Mr. Justice Lokur. 
EMPEROR v. LUMBHARDHAR ZUTSHI.* 
Criminal Procedure Code (Act V of 1898), Sec. 197—Government of India Act (26 Geo. F, c. 42), 
"See. 370-—-Government seroant—Offence committed by—“ Acting or purporting to act in the dis- 
charge of his official duty —Sanction of Government— Acceptance of bribe—Proeecution for— 
Indian Penal Cods (Act XLV of 1860),-See. 161. 

A Government officer accepting an illegal gratification for forbearing to do an official act 
isnot “ acting or purporting to act in the discharge of his official duty ”, and can be prosecut- 
ed for the offence of bribery punishsble under s. 161 of the Indian Penal Code, 1860, 
without the sanction referred to in s. 197(1) of the Criminal Procedure Code, 1898. 

H. H. B. Gill v. Emperor, dissented from. 
` Khurshed Ahmad v. Amanulla’, relied on. 

Hori Ram Singhv. The Crown? and Lieutenant Hector Thomas Huniley v. King-Empa ort, 
referred to. 

Judges and Magistrates cannot be too strongly urged that whenever a Government servant 
is charged with an offence, they should consider at the very earliest possible stage whether 
sanction under s. 270 of the Government of India Act, 1985, or s. 197 of the Criminal Pro- 
cedure Code, 1898, is in law necessary,and whether, if itis, it has been duly given, and they 
should express a definite opinion on the question. 

Sancrion to prosecute. Offence of bribery. Lambhardhar Zutshi (accused 
No. 1) was the ‘Assistant Director of Metals (Non-Ferrous) in the Directordte 
General of Munitions Productions Department. Chimanlal Mohanlal (accused No. 2) 
was a merchant dealing in hardware. Balwantram Vakharia (complainant) was 
also a hardware merchant. : 

On March 1, 1948, accused No. 1 in his official capacity visited the complainant’s 
shop, searched it, and found in it articles that offended agninst the Non-ferrous 
Metal Control Orders. He made an inventory of them and went away. It was 
alleged that accused No. 1, through his intermediary accused No. 2, demanded a 
bribe from the complainant in consideration of his forbearance to prosecute the 
complainant for his violation of the Control Orders. Asa result of the negotia- 
tions carried on between the two accused and the complainant the latter paid to 
accused No. 1 a sum of Rs. 15,000 in currency notes of Rs. 100 each through ac- 
cused No. 2, on March 8, 1948. Meanwhile the complainant had informed the 
Police about what was going on, and as a result of the trap laid by the Police, the 
marked currency notes of Rs. 15,000 were recovered from the possession of accused 
No. 1 immediately afterwards. On March 19, 1948, sanction was granted by the 
Governor-General under s. 270(1) of the Government of India Act, 1985. On 
wey 8, 1948, a complaint was filed in the Court of the Chief Presidency Magistrate 
of Bombay, charging accused No. I with an offence under s. 161 of the Indian 
Penal Code, 1860, and accused No. 2 with an offence under ss. 109 and 167 of the 
Code. The trial ended in conviction of both the accused for the offences charged. 
Accused No. 1 was sentenced to suffer rigorous imprisonment fortwo years, and ac- 
cused No. 2 was sentenced to undergo simple imprisonment for one day and to pay 
a fine of Rs. 1000. : 

Accused No. 1 alone appealed to the High Court contending among other things 
that the sanction given under s. 270(1) was no sanction by the Governor-General 
in Council as required by s. 197(3) of the Criminal Procedure Code, 1898, and that 
sanction given under s. 207(7) was not a valid sanction as the federation had not 
been established. The appeal was heard on the point of sanction. 


M. C. Setaload, with R. A. Jahagirdar, for the accused. 
„S. G. Patwardhan, Government Pleader, for the Crown. 


Store C. J. This is an appeal by accused No. 1, Lumbhardhar Zutshi, from a 
conviction by the Chief Preden Magistrate under s, 161 of the Indian Penal Code, 
1860, that is to say, the receipt of illegal gratification by a Government servant, and 
the sentence of two years’ rigorous imprisonment passed on him on June 19, 1946. 


* Decided, February 18, 1947. Criminal 1 (1946) 47 Cr. L. J. 662. 
Appeal No. 885 of 1946, from conviction and 2 [1040] 2 Cal. 162. 
sentence by O. H. Brown, Chief Pre- 8 [1989] F. C. R. 159. 
sidency » Bombay. 4 [1004] F. C. R. 262. 
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Accused No. 2, Chimanlal Mohanlal, who was charged with abetment of the offence 
of accepting illegal gratification, was also convicted, but was sentenced to one day’s 
simple imprisonment and a fine of Rs. 1,000 by the Chief Presidency Magistrate. 
He has not preferred any appeal; no doubt, that is because of the lightness of his 
sentence, in itself difficult to understand as the Chief Presidency Magistrate has 
described the offence committed by him as being, “no less heinous than accused 
No.1”. We intend to give certain directions with regard to accused No. 2 at the 
conclusion of this judgment. 

Mr. M. C. Setalvad, who appears in this Court for the appellant, submits, two 
main grounds of appeal, first, that the whole proceedings before the Chief Presi- 
dency Magistrate were invalid and ineffectual because no sanction to the prosecu- 
tion was ever given by the Governor General in Council under s. 197 of the Crimi- 
nal Procedure Code, and that accordingly the whole proceedings must be hed 
and the conviction and sentence of accused No. 1 set aside; secondly, if this.first 
point fails, then there is an appeal on the facts and the merits of the case. The only 
point, which has so far been argued before us, and which is dealt with by this judg- 
ment, is the first ground of appeal, which is primarily a question of law. If the 
appellant succeeds on this first submission, then the second ground of appeal would 
not arise at all. 

Section 197 of the Criminal Procedure Code is as follows : 

““(1) When any person who is a Judge within the meaning of s. 19 of the Indian Penal 
Code, or when any Magistrate, or when any public servant who is not removable from his office 
save by or with the sanction of a Provincial Government or some higher authority, Js accused of 
any offence alleged to have been committed by him while acting or purporting to act in the dis- 
charge of his oficial duty, no Court shall take cognizance of such offence except with the previous 
sanction— 

. (a) in the oase of a person employed in connection with the affairs of the Federation, of 
the Governor Genera] exercising his individual judgment; and 

(b) in the case of a person employed in connection with the affairs of a Province, of the 

Governor of that Province exercising his individual judgment. 

(8) The Governor General or Governor, as the case may be, exercising his individual judg- 
ment may determine the person by whom, the manner in which, the offence or offences, for which, 
the prosecution of such Judge, Magistrate or public servant is to be conducted, and may specify 
the Court before which the trial is to be held. 

(8) In relation to the period elapsing between the commencement of the Federation, the 
references in this section to the Federation and to the Governor General exercising his individual 
judgment shall be construed as references to the Governor General in Council.” - 

It is not disputed tbat the appellant is a Government servant, and that he is a 

Tson in respect of whom it is for the Governor General in Council to give sanction, 
if sanction be needed at all. The appellant was in fact an Assistant Director of 
Metals whose duties arise under the Non-ferrous Metals Control Order, 1942, con- 
tained in a Notification of the Government of India, Supply Department, No. 1184 
of November 25, 1942. He is an Officer authorised under cl. 7 of that Notification 
to enter and inspect premises, in which he has reason to believe, either that any 
controlled non-ferrous metal is stocked or sold or that any undertaking described 
in cl. 4 of the Notification is carried on, such an undertaking involving the use 
or consumption for the purpose of any manufacturing process of more than 
50 lbs. of any of the other controlled non-ferrous metals inany one calendar month, 
except under the conditions therein laid down. : 

The whole of this Notification is concerned with the regulation and control of 
non-ferrous metals, and the facts, briefly stated, with reference to the charge against 
the appellants are these. Having discovered that one Balwantram was in breach 
of the Notification, the appellant, through the intermediary of the second accused, 

ted a bribe in order to hush up the prosecution of Balwantram. The actual 
form of the charge being that on March 8, 1948, at Bombay, being a public servant; 

“ You directly accepted from Chimanlal Mohanlal (accused No. 2) for Balwantram the sum 
of Rs. 15,000 as a gratification other than legal remuneration as a motive for forbearing to do an 
official act, vis. the prosecution of Balbwantram Gangaram Vakharia, and thereby committed ` 
an offence punishable under s. 161 of the Indian Penal Code and within my cognizance.” 


+ 
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appellant is said to be also a Government servant within the meaning of s. 

270 oat e Government of India Act, 1985, and sanction to the prosecution of him 
was in fact given under that section by the Governor General in his discretion. 
Whether such sanction was necessary, it is not for us to determine, and the only 
relevance of such sanction is that it was suggested in this Court that as sanction 
under s. 270 of the Government of India Act had been given, it was not necessary 
to give a further sanction under s. 197 of the Criminal Procedure Code, But this 
clearly is not so, as the sanction under s. 270 of the Government of India Act, has 
to be given by the Governor General in his discretion, whilst the sanction under 
8. 197 of the Criminal Procedure Code would have to be given by the Governor 
General in Council. 

The question with regard to the necessity for sanction under s. 197 of the Crimi- 
nal Procedure Code has been the subject matter of numerous decisions of the High 
Courts of this country. The defence of want of sanction has been the last resort 
of many a dishonest servant of Government, and, be it noted, as indeed is the ex- 

ience in this Court, that this pomt, going as it does to the root of jurisdiction, 
1s often not taken at all or is not seriously pressed in the trial Courts. Experience 
shows that it is often reserved by an accused Government servant until the Court 
_ of Criminal Appeal, when he has failed on the facts and the merits of the case, 
and in the-hope and expectation that if he succeeds at this late stage, the authori- 
ties will have become tired of the prolix proceedings and will not start the prosecu- 
tion all over again. The defence of want of sanction is now pressed in this case 
with vigour and ingenuity. Judges and Magistrates cannot be too strongly 
urged, that whenever a Government servantis charged with an offence, they should 
consider at the very earliest possible stage, whether sanction under either of the two 
sections I have mentioned is in law necessary, and whether if it is, it has been duly 
given, and they should express a definite opinion on the question. In this case the 
record shows that the point was taken before the Chief Presidency Magistrate, 
but his judgment contains no trace of it, far less the expression of any opinion. 

If the problem we have to consider could be approached free from the numerous 
authorities, I must confess that I should not feel any great difficulty in construing 
the words, “an offence alleged to have been committed by him while acting or 
purporting to act in the discharge of his official duty”; which words appear 
to me to be both clear and unambiguous. Mr. Justic Varadachariar in the 
Federal Court, in Hori Ram Singh v. The Crown}, has described the authorities as 
being (p. 187) : 

“not by any means uniform. In most of them, the actual conclusion will probably be found 
to be unexceptionablke in view of the facts.of each case ; but, in some, the test has been laid down 
in terms which it is difficult to accept as exhaustive or correct.” 

It is the application of s. 197 of the Criminal Procedure Code, to the circum- 
stances of the particular case, which is the real cause of the difficulty, and once that 
has been said, it is obvious that to attempt any examination of all the cases in which 
the facts are entirely different, would serve no useful purpose at all. 

We have been referred to no decision, either of the Privy Council or of the Federal 
Court, in which g. 197 of the Code has been construed, though in two cases in the 
Federal Court, one of them being Hori Ram Singh’s case, the true construction of 
s. 270 of the Government of India Act, 1985, came.under consideration, and in these 
cases certain obiter dicta, with regard to s. 197 of the Code, fell from their Lordshi 
Although such-dicta is not a decision which is binding upon us under s. 212 of 
Government of India Act, 1985, it is entitled to the test possible respect, and I 

ropose to refer to these two cases later in this ju ent. There are, however, 

our reported cases from other High Courts, as to the applicability of s. 197 of the 
Code to a charge of accepting illegal gratification. Two of these cases come from 
Calcutta, one from n and one from Patna. 

In order of date, the first case is U Tun Kywe v. The King’, in which case mem- 
bers of a District Council received a bribe in consideration of their agreeing to vote 
in a particular way with regard to the appointment of a permanent Overseer. 


1 [1989] F. C. R. 159. 2 [1930] Ran. 732. 
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The Chief Justice Sir Ernest Goodman Roberts said (p. 80) : 

«|, the applicants were acting in direct opposition to their duty, and their office merely 
provided them with the opportunity of committing the offence: their actions were not such as 
to cause another person to think that they were acting in the discharge of their duty. I am 
certainly unable to hold that the complainant honestly believed that it was part of the duty of a 
District Councillor to demand and receive a bribe from a candidate for employment under the 
Council They knew, and he knew, that they were doing a wrong thing, not in the course of 
their duties or in the purported pursuance of them at.all,.but entirely outside them: they were 
using their position as members of the Council (if the complaint and the evidence ih support of 
it ts believed) to obtain an ilegal gratification.” 

The second case is Khurshed Ahmad v. Amanulla1, which was a case of the pro- 
secution of a member of the Debt Settlement Board for the offence of illegal grati- 
fication. The Chief Justice Sir Harold Derbyshire said (p. 164) : 

“ I fall to see how a member of a Debt Settlement Board, who so turns his back on his duty, 
can be said to be acting or purporting to act in the discharge of the duties of a member of the 
Board of Debt Settlement. In my opinion, sanction under s. 197(1) of the Criminal Procedure 
Còde was not necessary before this prosecution was begun.” 

The third case is Province of Bihar) v. Rameshwar’, which is the case of the 
prosecution of an Assistant Price Control Officer for receiving illegal gratification 
to hush up a prosecution, and Mr. Justice Agarwala said (p. 748) : ” 

“To me it is inconceivable that the act of taking a bribe can ever be sald to be an act done 
in the execution of duty or purporting to be done in the execution of duty. One has only to 
imagine the state of mind of the two parties concerned in such a transaction to see how wrong 

. any other interpretation would be. The person demanding or accepting a bribe ts fully conscious 
of the fact that in doing so he is nefther performing an official act nor purporting to perform such 
an act, and the person who offers or pays a bribe is equally conscious that the person receiving tho 
payment is not receiving it for doing or purporting to do an official act.” 

The fourth casé is H. H. B. Gill v. Emperor’. In that case the accused being a 
Government servant was charged with another person with conspiracy to secure 
bribes, and in fact sanction for the prosecution was given under s.197 of the Code. 
The High Court set aside the order of acquittal of the trial Court and ordered a 
retrial at which the accused was found guilty under s. 165, and not, under 8. 161, of 
the Indian Penal Code, under which he was originally charged. In appeal, the 
Government servant submitted that the second trial was a nullity, because a fresh 
sanction to his prosecution had not been obtained, and in negativing this contention 
the Court also considered the necessity for a sanction under s. 197 of the Code, 
at all, and held con to the decision in Khurshed Ahmad case and applying 

. the reasoning of Po v. Satya Gopal‘, that a sanction was necessary, but that 

it had in fact been given. Towards the end of his judgment Blank J. said (p. 672) : 

“ On this part of the case we have detailed the arguments and the replies to them some~ 

what fully. Wo do not propose to discuss them anew. Suffice it to say that we follow the decision 

in Criminal Revision No. 747 of 1945 (Harendra Chandra Barori v. Emperor). In our view, sanction 

‘under s. 197 of the Criminal Procedure Code was required in the present case ; such a sanction is 

on record.” 

The case of Harendra Chandra Barori v. Emperor is unreported and is not before 
us. But the circumstances of Pollard’s case were entirely different, because in that 
case the accused who was a Police Officer was c with committing an assault. 
With the judgment of Blank J. Ellis J. agreed. ith the utmost respect to these 
two learned Judges, it is my opinion, that their decision, in so far asit lays down that 
sanction under s. 197 is essential, in cases in which a Government servant is accused 
of accepting illegal gratification, is not good law. Thatcase went to Federal Court, 
(Criminal Appeal No. 2 of 1946 at present unreported) but Zafrulla Khan J., in 
delivering the judgment of the Court, pointed out that it was unnecessary ta enter 
upon any discussion of s. 197 as sanction had in fact been given. 

Each case must be examined in the light of the offence alleged against the accused 
in order to ascertain whether 8.197 of the Code is applicable to the particular case, 
for it is not in respect of every offence committed by a Government servant that he 


1 [1040] 2 Cal, 162. o 8 TS 47 Cr. L. J. 662. 
2 Hoss) L L R. 28 Pot ves. 4 (1943) 45 Cr. L. J. 224. 
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is acting or purporting to act in the discharge of his official duty. Any such general 
proposition could not be sustained. 

I cannot see how a Government servant in proposing, negotiating or accepting 
‘illegal gratification can ever be said to be acting or purporting to act in the 
discharge of his official duty. His actions are a complete negation of it, for he is 
not being charged with the resultant breach of duty for doing or abstaining from 
doing an official act. Cases in which he is so charged stand on a different basis, 
for it must follow that in such cases the duty and the offence are so connected as to 
form the same transaction. An example of such a position is to be found in cases 
in which it is the duty of a Government servant to keep accounts, and the offence 


with which he is is that of making false entries in such accounts, for the 
making of an entry is his duty, the offence is that he made a false entry instead of a 
trueone. The breach of his duty and the offence are ins le: see Hori Ram Sin- 


gh’s case, in which case Mr. Justice Varadachariar said (p. 186): 

“ In the charge under s. 477A (falsification of accounts), the official capacity is involved in 
the very act complained of as amounting to a crime, because the gravamen of the charge is that 
the accused acted fraudulently in the discharge of his official duty.” 

The case before us is entirely different. What the appellant did was not colore 
officit, for the whole of a bri transaction is conceived in fraud, nurtured on fraud 
and consummated in fraud. No part of it can ever be or purport to be an official 
act. The only relevance of the official duty is the opportunity it provides for this 
type of crime. If I may respectfully so say, no better illustration can be given 
than that envisaged by Ms Sistiee Varadachariarin Hori Ram Singh’s case (see p. 
188) of a Medical Officer, who while on duty in a hospital, steals a jewel from the 
person of one of the patients, for the crime of theft no connection with the 
official duty of the Medical Officer; it is only the opportunity of access to the 
patient which affords the entry for the commission of the crime. 

In the case before us the bribe was accepted by the appellant, if accepted it was, 
in order that he should shut his eyes, when it was his duty to keep them open. 
It was not paid to him in ect of his doing or purporting to do his official duty, 
but for abstaining from so ore To a bribery transaction two parties at least 
are necessary, the payer and- the Government servant who accepts the bribe, 
both of them know at all stages, that the Government servant is not acting or pur- 
porting to act in his official duty, but in betrayal of it. I cannot see how in any 
circumstance, even when the payer of the bribe is the ignorant dupe of the Govern- 
ment servant, it can ever be said that the Government servant is acting or purport- 
ing to act colore offictt. 

t remains to consider the two pases in the Federal Court, both of them being 
in respect of s. 270 of the Government of India Act, 1985. I have already made 
reference to one of these cases, viz., Hori Ram Singh’s case. In that case Mr. Jus- 
tice Sulaiman said (p. 179) : : 

“ For instance, if a public servant accepts as a reward a bribe in his office while actually 
engaged in some official work, he fs not accepting tt even in his official capacity, much leas in the 
execution of any official duty, although it is quite certain that he could never have been able to 
take the bribe unless he were the official in charge of some official work. He does not even pretend 
to the person who affers the bribe that he is acting in the discharge of his official duty, but merely 
uses his official position to obtain the illegal gratification.” 

Mr. Justice Varadachariar, with whose judgment the Chief Justice Sir Maurice 
Gwyer reased his entire agreement, after pointing out that the decisions under 
8. 197 of e Code can be roughly classified as falling into three groups so far as they 
attempt to state something im the nature of a test, continued (p. 187): 

“ In one group of cases, it is insisted that there must be something in the nature of the act 
complained of that attaches it to the official character of the person doing It [cf., In re 
Abdul Khadir Saheb; Raja Rao v. Romaswamy;? Amanat AH v. Emperor? King-Emperor v. 
Maung Bo Maung; and Emperor v.Gurushidaya Shanticirayya"]. In another group more 
stress has been laid on the circumstance that the official character or status of the accused gave him 


1 917] A. L R. Mad. 844. & (1985) L L. R. 18 Ran. 540, rs. 
2 (1 L L. R. 50 Mad. 754. 5 (1938) 40 Bom. L. R. 1288. 
2 920] A. I. R. Cal. 724. 
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the opportunity to commit the offence. It seems to me that the first ia the correct view. In the 
third group of cases, stress is laid almost exclusively on the fact that it was at a time when the 
accused was engaged in his official duty that the alleged offence was sald to have been committed 
(see Gangaraju v Venki! quoting from Mitra’s ‘Commentary on the Criminal Procedure Code’ 
The use of the expression ‘ while acting’ eto. in s. 197 of the Criminal Procedure Code (parti- 
cularly its introduction by way of amendment in 1928) has been held to lend some support to 
this view. While I do not wish to ignore the significance of the time factor, it does not seem 
to me right to make it the test.” , 

The learned Judge then goes on to give the illustration of the Medical Officer and 
the theft of the jewel to which I have already referred. 

The other Federal Court case is Lieutenent Hector Thomas Huntley v. King- 
Emperors In that case the Government servant was charged with accepting illegal 
gratification and Mr. Justice Zafrulla Khan delivering the judgment of the Court 
said (p. 269): 

Pe this IA the act complained of was the act of receiving Mlegal gratification. That surely 
could not be an act done or purporting to be done in the execution of duty.” 

But in that case s. 197 of the Code was held to be inapplicable, and it was further 
held that it was unnecessary to decide whether the acts contemplated by s. 197 of 
the Code are the same as those covered by s. 270 of the Constitution Act. In so 
far as the dicta in these two cases is referential to the offence of accepting illegal 
gratification, they support the opinion stated by me above. 

In my ju ent no sanction was necessary in the case before us under s. 197 of 
the e and we shall therefore proceed to dispose of this appeal on the facts and 
merits of the case; but before we so do, we observe that there has now been brought 
to the attention of this Court the sentence passed on accused No. 2 who paid the 
alleged bribe to the appellant (accused No. 1), and in exercise of our powers under 
8. 489 of the Code we direct that notice of enhancement of sentence be given to 
accused No. 2. The consequent review willcome on at the same time as this appeal. 


Loxur J. I agree. : 

The appellant, who was the Assistant Director of Metals (non-ferrous), in the 
Directorate General of Munitions Productions Department, searched the shop 
of one Balwantram Gangaram on March 1, 1945, and threatened to prosecute 
him for not reporting the stock of certain controlled articles in his shop. He then 
negotiated with Balwantram through one Chimanlal Mohanlal and eventually he 
accepted Rs. 15.000 from Balwantram as illegal gratification for refraining from 

PES | him. Police Inspector Quilter, who had been informed by Balwantram 
Peforchan and bad taken down the numbers of the currency notes to be given 
to the appellant, raided the appellant’s house and found those notes in his cupboard. 
He had already obtained the permission of the Chief Presidency Magistrate to 
investigate the case, and sent a charge sheet against the appellant and Chimanlal, 
after obtaining the consent of the Governor General under s. 270(1) of the Govern- 
ment of India Act. The two accused were tried by the Chief Presidency Magis- 
trate. He convicted the appellant under s. 161 of the Indian Penal Code and sen- 
tenced him to rigorous imprisonment for two years. He convicted accused No. 2 
Chimanlal under s. 161 read with s. 114 of the Indian Penal Code, and sentenced 
him to one day’s simple imprisonment and a fine of Rs. 1000. 

Mr. Setalvad, the learned counsel for the appellant, contends that the trial of the 
appellant was bad for want of sanction under s. ae of the Criminal Procedure 

e. As this contention, if upheld, goes to the root of the learned Chief Presidency 
Magistrate’s jurisdiction and vitiates the whole trial, arguments have been heard 
on that point alone at this stage. 

Admittedly, the Governor General has,’in his discretion, given his consent to the 
prosecution of the appellant as required by s. 270(Z) of the Government of India 
Act; but that cannot serve the purpose of the sanction under s. 197(Z) of the Crimi- 
nal Procedure Code, if such sanction be necessary. According tos. 197(3) of the Code 
the sanction under s. 197(1) has to be given by the Governor General in Council 
and the consent given by the Governor General in his discretion cannot make up 
for the absence of the sanction of the Governor General in Council. 
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There is some conflict of jv licial opinion as to whether in a case like the present 
the sanction of the Governor Generi in Council is required under s. 197(1) of the 
Criminal Procedure Code. I need not refer to the cases prior to 1925, when the 
section was materially amended. The section as it before the amendment 
ran thus : 

- “ When any Judge or any public servant not removable from his office without the sanction 
of the (Government of India or the Locel Government is socased as suet Judge or publio servant of 
any offence, no Court shall take cognizance eto. etc......... 

The conflict centred round the interpretation of the words “ as such Judge or 
public servant”, but the trend of the decisions was thatsanction was required only 
when the offence to be tried was committed by a Judge or a public servant in his 
capacity as such Judge or public servant. To set the conflict at rest, the section 
was amended in 1925, and for the words “‘is accused as such Judge or public servant 
of any offence”, the following words were substituted : 

“ Is accused of any offence alleged to have been committed by him while acting or purporting 
to act in discharge of his official duty.” 

This has obviously widened the scope of the protection intended to be given to a 
Judge or a public servant in the discharge of his official duty, and the nice question 
whether he was or was not accused as such Judge or public servant does not now 
arise. 

Even after the amendment, there has beena good deal of controversy as to when 
an act alleged to amount to an offence can be said to have been committed by a 
Judge or a public servant “while acting or purporting to act in discharge of his 
official duty.” The seeming conflict in some of the cases decided after the amend- 
ment of the section can be easily reconciled, if it is borne in mind that each case is 
decided on its own facts. 

On a liberal interpretation of the amended section, in the light of the cases 
decided after 1925, it may be said that the privilege of immunity from prosecution 
without sanction extends only to acts which can be shown to be done in discharge 
of official duty, or to purport to be done in such discharge; but an offence arisi 
out of abuse of official position by an act not purporting to be official does not 
require sanction under s. 197(1). 

Before considering the rted cases cited at the bar, I think it appropriate at 
this stage to refer to s. 270(1) of the Government of India Act. Under that section 
the consent of the Governor General or the Governor of the Province, as the case may 
be, in his discretion is required for the institution of civil or criminal proceedings : 

es ee ee eee eee ee 
his duty as a servant of the Crown.” 

Although the wording of this section is slightly, different from the wording of 
the amended s. 197(1) of the Criminal Procedure pees yet as pointed out by 
Wassoodew J. in Emperor v. Vishnu Tatyba Natk', the provisions of the two sections 
serve the same objects and are intended to protect public servants in the discharge 
of official duties, and, therefore, the interpretation of the provisions of the one will 
serve as a guide in the application of the provisions of the other.. This is not dis- 
puted and both the sides edly referred to the cases under the provisions of the 
one or the other. 

Whether an offence may or may not be said to have been committed by a Judge 
or a public servant while acting or purporting to act in discharge of his official 
duty is well illustrated by the case of Hort Ram Singh v. The Crown*. The accused 
in that case, who was a Sub-Assistant Surgeon in the service of the Punjab 
Government, had dishonestly propriated certain medicines entrusted to him 
in his official capacity, and also n omitted to record certain entries in the stock 
book of medicines belonging to the hospital in his He was, therefore, 
rae for criminal breach of trust under s. 409 of the Indian Penal Code, and 

or falsification of accounts under s. 477A of that Code. It was held that the consent 
of the Governor-General under s. 270(1) of the Government of India Act was re- 
quired for his prosecution for the latter offence, but not for the former. In giving 
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reasons for this distinction Sulaiman J. said (p. 178): 

“t Obviously the section does not mean that the very act which is the grevamen of the charge 
and constitutes the offence should be the official duty of the servant of the Crown. Such an 
interpretation would involve a contradiction in terms, because an offence can never be an official 
duty. The words as used in the section are not ‘ in respect of any official duty ’ but ‘ in respect 
of any act done or purporting to be done in the execution of his duty.’ The two expressions 
are obviously not identical. ...The section cannot be confined to only such acts as are done by a 
publio.servant directly in pursuance of bis public office, though in excess of the duty or under a 
mistaken belief as to the existence of such duty. Nar js it necessary to go to the length of saying 
that the act constituting the offence should be so inseparably connected with the offidial duty as 
to form part and parcel of the same transaction. If the act complained of is an offenoe, it must 
necessarily be not an execution of duty, but a dereliction of it. What is necessary is that the 


~ offence must be in respect of an act done or purported to be done in execution of duty, that is, in 


the discharge of an official duty. It must purport to be done in the official capacity with which he 
pretends to be clothed at the time, that is to say, under the cloak of an ostensibly official act, 
though, of course, the offence would really amount to a breach of duty. An act cannot purport 
_to be done in execution of duty unless the offender profesees to be acting in pursuance of his official 
duty and means to convey to the mind of another the impression that be is so acting. 

“The section is not intended to apply to acts done purely in a private capacily by a 
public servant. It must have been ostensibly done by him in his official capacity in the ex- 
ecution of his duty, which would not nooeasarily be the oase merely because it was done at the 
time when he held such officé, nor even necessarily because he was engaged in his official 
business at the time.” 

He further explained this as follows (p. 181): 

“ Thus where it is his duty to maintain a record or a register,.... he makes some entries which 
are false to his knowledge, he is certainly purporting to act, though not actually acting, in the 
execution of his duty, because, he is making certain entries in the register, knowing them to be 
false. He is ostensibly professing to be discharging his official duty in maintaining the register, 
which be is bound to maintain correctly. In making the entries he pretends or purports to act 
in ths execution of his duty ; but in point of fact he is acting in direct dereliction of it.” 

This lays down a sound test which should govern the decision of each case. Ap- 
plying that test, it cannot be said that the appellant in this case took the illegal 
gratification in discharging or purporting to discharge his official duties. His omi- 
ssion to prosecute Balvantram was in his official capacity, but his acceptance of Rs. 
15,000 was outside the scope of his official duty and was only a reason for not 
prosecuting Balvantram. 

This was the view taken in Afzalur Rahman v. King-Emperor', where it was held 
that no sanction under s. 197(Z) of the Criminal Procedure Code was requi for 
the prosecution of a police-officer under 8. 161 of the Indian Penal Code for taking 
illegal gratification to forbear to do an official act. Agarwala J. observed (p. 90): 

«| ..an act which is the very contrary to the duties of a public servant could not be said to 
be done while acting or purporting to be done in the discharge of his official duties.” 

_ Following the principle laid down in Hori Ram’s case, Zafrulla Khan J. said in 
Lieutenant Hector Thomas Huntley v. King-Emperor® (p. 269) : 

“|... to attract the provisions of this section [s. 270(1) of the Constitution Act] it was not 
safficlent merety to establish that the person proceeded against was a public servant and that while 
acting os a public servant, or taking advantage of his position as a public servant, be did certain 
acts; it must be established that the act complained of was an official act. In this case the act 
complained of was the act of recetving legal gratification. That surely could not be an act done 
or purporting to be done in the execution of duty.” 

It was not expressly decided in that case whether the same reasoning would 
apply to the necessity of a sanction under s. 197(1) of the Criminal Procedure Code 
as such sanction was found unn on two other grounds, butas I have already 
pointed out, the same reasoning would apply. 

Hori Ram’s case was recently followed by Spens C. J. in Sarjoo Prasad v. Emperor.* 
Pollard’s case (Pollard v. Satya Gopal’), on which Mr. Setalvad has relied, can be 
easily distinguished. In that case, on the arrest ofsome students, a crowd followed 
the police and began to demonstrate when Mr. Pollard, who was the Superintendent 
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’ of Police, ordered the complainant away; and when the complainant insisted on 
remaining in his compound, he slapped him and kicked him out. It was held 
that the Superintendent could not be prosecuted for assault without a sanction 
under s. 197(1) of the Criminal Procedure Code. Lodge J. observed (p. 609) : 

“ Tt seems to be clear that however unjustified Mr. Pollard's conduct may have been, there 
can be no doubt that he was not acting in any private capacity but was acting in discharge of 
his official duties.” 

Thus the decision turned on the particular facts of thatcase. In repelling the com- 
plainant’s argument that it was not Mr. Pollard’s duty to assault the complainant, 
and therefore Mr. Pollard was not acting in discharge of his duty when he assaulted 
him, Lodge J. said thats. 197 of the Criminal Procedure Code applies, “when a public 
Officer does something which is not his duty;—provided that he does it while he is 
acting or purporting to act in the discharge of his official duties.” The acceptance 
of bribe by a public servant does bot fall within this category. 

The case of Khurshed Ahmad v. Amanulla’ is quite in point. There some mem- 
bers of a Debt Settlement Board were c ed with taking illegal gratification for 
the purpose of showing favour to a party before the Debt Settlement Tribunal. 
In holding that no sanction under s. 197(Z) of the Criminal Procedure Code was 
necessary, Derbyshire C. J. observed (p. 164): 

“ T fail to see how a member of a Debt Settlement Board, who so turns his back on his duty, 
oan be said to be acting or purporting to act in the discharge of the duties of a member of the 
Board of Debt Settlement.” 

This ruling was expressly dissented from in H. H. B. Gill v. Emperor? on the 
ground that no authority was cited by Derbyshire C. J., and that the reasoning in 
it was fallacious. B J., who delivered the judgment, accepted the reasoning 
of Shesagiri Ayyar J. in Sankaralinga Tevan v. Avudai Amma? that (p. 805): 

“ If this argument is pushed to its logical conclusion no public servant or Judge can have the 
safeguard of a sanction, ag it is not within the powers conferred upon such an officer to commit an 
offence.” 

This reasoning would equally apply to the necessity of the consent under s8. 270(1) 
of the Government of India Act a its fallacy can be seen from the decision in Hori 
Ram’s case, where a distinction was made borea the charge of falsification of 
accounts, which was beld to require a sanction, and the charge of criminal breach 
of trust which did not require it. Moreover, Blank J.’s opinion on this point in 
Gills case was obiter, as the necessary sanction had once been accorded for a previous 
trial and was still in force. Gils case went in appeal to the Federal Court (Cri. 
Appeals Nos. I and IL of 1946, decided on December 11, 1946) and as the sanction 
previously granted was held to be still effective, it was considered unnecessary 
to enter upon a discussion and determination of the question whether a sanction 
was necessary. Thus Blank J.’s view being obiter, I respectfully prefer to follow 
the view of Derbyshire C. J.,in Khurshed Ahmad’s case, especially Danie it accords 
with the view taken by this Court in cases like Narayan v. Yeshwant: Datiatraya 
v. Annappa', Emperor v. Hanmant', Emperor v. Gulabmiya’ and Emperor v. 
Gurushi a Shantivirayya’. 

In this last mentioned case an o Ea was charged with criminal 
breach of trust in respect of the amount of land revenue collected by him, and it 
was held that the offence could not be said to have been committed by him while 
acting or purporting to act in the discharge of his official duty, and therefore no 
sanction of the Local Government under s. 197(Z) of the Criminal Procedure Code 
was necessary. 

Mr. Setalvad strongly relied upon the ruling in Ram Singh v. S. A. Rixwi®, In 
that case a Deputy Magistrate, w engaged in realising some taxes had threatened 
some defaulters, turned round and engaged himself with the complainant 
. (who was not a tax-payer) and taken him to task for being near him in a particular 
manner. It was held that the alleged offence against the complainant was “so 
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connected with the performance of his officia) duty that it was impossible to say 
that it was an independent act in no way connected with the tion of the 
taxes, and that it not matter that the Deputy Magistrate had a lately no 
jurisdiction. over the T Muhammad Noor J. refused to accept the conten- 
tion urged before him that even an offence committed purely on private account 
unconcerned with the official act would come under s. 197(T) of the Criminal Pro- 
cedure Code, if and when the offence was committed, the Judge or public servant 
was engaged in the performance of official duty, and observed (p. 812): 

_“Tthink....the act in order to bring it within s. 197 of the Code of Criminal Procedure 
must be eo connected with the official duty as to become inseparable from tt.” 

I respectfully agree with this, though I am afraid that the word “connected” 
is likely to be misunderstood. Even in the case of criminal breach of trust, the 
offence can be said to be connected with the collection of the money misappropriat- 
ed. Though the public servant collected the aniount in the execution of his duty 
as a public servant, he cannot be said to be so acting or purporting to act when 
he misappropriated it. The words “purporting to act” connote that the public 
servant means or intends or purports to act as such, or that his action conveys to the 
mind of another that he is acting as such. In accepting illegal gratification for 
doing or refraining from doing some official act, a public servant does not mean 
or intend or p rt to act in the execution of his duty; on the contrary 
he intends to act in direct opposition to his duty, and his official position merely 
provides him with the opportunity for committing the offence. Nor is his action 
such as to cause another person to think that he is acting in the discharge of his 
duty 

a therefore, a ie with my lord the Chief Justice in holding that no sanction 
under s. 197(Z) 0 ine Cemina Procedure Code is retirel in ts cae, 

This objection was specifically taken in the written statement of the accused, 
and we are told that it was raised and fully argued before the commencement of 
the trial. Yet the learned Chief Presidency Magistrate has not even referred to 
it in his judgment nor has he dealt with it by any separate order. An objection 
like this which goes to the very root of the Magistrate’s jurisdiction should be heard 
and disposed of before the commencement of the trial. Otherwise, if the decision 
on the objection be left over till the end of the trial, and the objection is then upheld, ~ 
the time and labour spent in the trial will have been unnecessarily wasted. 

I agree that a notice of enchancement of sentence should be ae to accused No. 
2. 

Per Curtau. For the reasons stated in the accompanying judgments, the Court 
holds that no sanction was necessary, issues notice of en cement of sentence 
on accused No. 2 and directs that the consequent review do come on at the same 
time as this appeal. 


- CRIMINAL REFERENCE. 


Before Mr. Justice Chagla and Mr. Justice Gajendragadkar. 


EMPEROR v. VALLI MOHAMMAD SHEIKH MAHAMMAD.* 
Gambling Act (Bom. IV of 1887), secs. 6, €—Criminal Procedure Code (Act V of 1898), See. 566— 
Magistrate issuing warrant under s. 6—Trial of accused by warrant-tsswing Magistrate— 
Whether trial ottiated—Practice. 
A Magistrate who issues a warrant against an accused under s. 6 of the Bombey Prevention 
of Gambling Act, 1887, is not competent to try that accused for an offence under s. 5 of the 


Act. 
Tue accused who were charged under s. 5 of the Bombay Prevention of Gambling - 
Act, 1887, were convicted by the trying Magistrate and sentenced to pay a fine ` 
of rupees fifty each. The trying trate had issued a warrant against the 


accused under s. 6 of the Act. On appeal the Sessions Judge made a reference 


* Decided, April 3, 1947. Criminal Referen- Judge, East Khandesh, at Jalgaon. 
oe No. 8 of 1947, made by N. K. Dravid, Sessions ` 
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to the High Court that the order of conviction and sentence be set aside on the 
ground that the warrant-issuing istrate cannot try the consequent case having 
regard to the prohibition in s. 556 of the Criminal Procedure Code. 


No appearance for the’accused. 
S. G. Patwardhan, Government Pleader, for the Crown. 


CuacLa J. This is a reference made to us by the learned Sessions Judge, East 
Khandesh, recommending that the order of conviction and sentence and also the 
order of forfeiture passed by the learned Resident Magistrate, First Class, Bhusaval, 
be set aside. The learned Magistrate convicted ihe accused under s. 5 of the 
Bombay Prevention of Gambling Act and sentenced them to pay a fine of Rs. 50 
each and in default simple imprisonment for seven days. He also directed that 
the money found in the raid with the accused and seized by the police should be 
forfeited to Government. . 

It seems that the learned Magistrate who tried the accused was also the Magis- 
trate who issued a warrant under s. 6, and it seems to us that we should accept 
the reference and set aside the order on a ground which is one of considerable 
public importance. It seems to us wrong in principle that the Magistrate who 
issues the warrant under s. 6 should be the same judicial authority who should 
try the accused, who has the right to challenge the propriety of that very warrant. 
Now, under the Bombay Prevention of Gambling Act the warrant issued under 3.6 
has a high presumptive value, because under s. 7 until the contrary is proved the 
house, room or place which is searched pursuant to the warrant and in which any 
instrument of gaming is found shall be presumed to be used ag a common gaming 
house and the persons found therein shall be presumed to be present there for the 
purpose of gaming, although no gaming was actually seen when the house was 
searched or raided. The learned Government Pleader points out that it would 
not be correct to say that under s. 556 of the Criminal Procedure Code the learned 
Magistrate is disqualified because he is personally interested in the case. We agree 
that 8. 556 has no application, because the fact of issuing the warrant does not give 
any personal interest to the Magistrate in the case which he is trying. But a more 
important and a more fundamental legal principle is involved. It is always open 
to the accused to challenge the validity or the propriety of the warrant issued by 
the Magistrate in a case tried under the Bombay Prevention of Gambling Act, 
and it is entirely wrong that the same person who in his executive capacity issues 
the warrant should judicially consider ita validity or propriety. It has also got 
to be remembered that the accused has the right to call the Magistrate who issues 
the warrant as a witness on his behalf, and therefore it is not right that the accused 
should be put to the difficulty of applying for a transfer of the case to some other 
Court in the event of his deciding to call the Magistrate as a witness. 

The Government Pleader has urged that it will be very inconvenient in many 
taluka places where there is only one Magistrate to find some other Magistrate 
than the one who issued the warrant to try the case. In the first place, arguments 
of convenience can never prevail over fundamental legal principles. In the second 
place, we feel that really there is no difficulty in the way of Government. Under 
8. 6it is not necessarily a Magistrate who can issue a warrant, a District or Assistant 
or Deputy Superintendent of Police is equally authorised under that section to 
issue the warrant. We therefore think that Government ought not to put up cases 
under the Bombay Prevention of Gambling Act, 1887. before Magistrates who 
themselves have issued warrants under s. 6 of the Act. In the view that we take 
we feel that the trial of the accused has been vitiated by the Magistrate who issued 
the warrant under s. 6 trying them for an offence punishable under s. 5. We 
therefore accept the reference and set aside the order of conviction and fine and 
forfeiture and direct that the accused should be tried by some other Magistrate. 
The papers to be forwarded to the District Magistrate who should appoint some 
Magistrate to try the case. 
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FULL BENCH—INCOME TAX REFERENCE. 


Before Sir Leonard Stone, Kt., Chief Justice, Mr. Justice Chagla, and Mr. Justice Coyajee. 
THE NEW PIECEGOODS BAZAR CO., LTD., BOMBAY v. COMMISSIONER 
OF INCOME-TAX, BOMBAY.* 

Indian Income-taw Act (XI of 1988), Sec. 9(1)(iv}—“‘Income from preperty’',—Wheiher general 
municipal tam can be deducted from rent of property—‘Annual value’—‘‘Annual charge not 
being a capiial charge’’—City of Bombay Municipal Act (Bom. IH of 1888), Sec. 312. 

In arriving at ‘income from property” under s. 9 of the Indian Income-tax Act, 1922, 
the assesses is not entitled to deduct from the rents recetved the amount which he pays 
as the municipal property tax and the Urban Immoveable Property Tax under the City of 
Bombay Municipal Act, 1888. 

Commissioner of Income-taz, Bombay v. Mahomedbhoy Rowsi,) followed. 
Geppemal Kanhatyalal v. Commissioner of Income-Taw,* dissented from. 

Tax New’Piecegoods Bazar Co., Ltd., (assessee) was an investment company, 
-owning large property in Bombay. During the accounting year, Samvat 1995 
(from October 24, 1988, to November 11, 1989) its gross income from rents was 
Rs. 9,17,825. Out of the above the assessee paid Rs. 48,572 as tenants’ burden 
.as follows : Rs. 25,099 as water-tax, Rs. 20,007 as halalkhore tax, and Rs. 8,466 as 
electric light charge. This reduced the income from property to Rs. 8,609,258. 
"The assessee was further allowed the following items to fe deducted from the gross 
rent: statutory one-sixth, Rs. 1,44,876; ground rent, Rs. 18,884; interest paid to 
goraksha fund (charitable fund), Rs, 12,681; bad debts written off Rs. 848; collec- 
tion charges, Rs. 48,242; fire insurance premia, Rs. 10,040 = total Rs. 2,80,241. 
A further item of Rs. 17,068 as vacancy allowance was deducted, which left a sum 
of Rs. 6,21,764. For the property in question the assessee paid during the account- 
ing iod Rs. 79,589-8-0 as the general municipal property tax and Rs. 82,769 
ae e urban immoveable property tax. Both these taxes were payable by. the 

dlord. 

The question that arose. was, whether in arriving at the assessee’s net income 
from property the two items of Rs. 79,569-8-0 and Rs. 82,760 should be deducted 
in order to determine the bona fide annual value of the property under s. 9(1) of 
the Indian Income-tax, Act, 1922. 

The Income-tax authorities held, following Commissioner of Income-taw v. 
Mahomedbhoy Rowst (45 Bom. L. R. 584), that the item of Rs. 79,569-8-0 could 
not be allowed, as municipal taxes did not constitute “an annual charge not being 
a capital charge” within the meaning of s. 9({1)(tv) of the Act. They also held 
that the item of Rs. 82,760, paid as urban immoveable property tax, was not “land 
revenue” for the pupas ofs. 9(1)(v) of the Act, and could not therefore be allowed. 

At the instance of the asseasee the Tribunal of Income-tax Appeal referred the 
following questions to the High Court, under s. 66(J) of the Act. 

1. Whether the Municipal taxes amounting to Rs. 78,569-8-0 paid by the applicant company 
-aro an allowable deduction under the provisions of s. 9(1) (iv) of the Indian Income-tax Act? 

2. Whether the urban immoveable property taxes amounting to Rs. 82,760 paid by the 
-applicant company are an allowable deduction (a) under s. 9(1)(i0) of the said Act, (b) under 
-#, 9(1) (0) of the said Act? 

The reference was heard by Stone C. J. and Kania J., on September 22, 1044, 
when their Lordships sent the reference back to the Tribunal and delivered the 
following judgment. 


Kanta J. This is a reference made under s. 66(1) by the Income-tax Appellate 
Tribunal. The applicants are a limited company and the question in respect 
of the assessment of the company arises for the accounting Sarovat year 1995 
(ending with November 11, 1989). Theincome is from immoveable properties owned 
by the company. Unders. 6 of the Indian income-tax Act the income of an assessee 


* Decided, March 19, 1947. Incometax Indian Income-tax Act, 1922. 
-Reference No. 8 of 1944, made by the Income- 1 (1948) 45 Bom. L. R. 584. 
stax Tribunal of Appeal, under s. 66(7) of the 2 [1946] AN. 780. 
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is directed to be assessed under five heads, the third of which is “Income from 
Property“. Section 9 deals with how that income is to be computed. It starts 
by stating that the tax shall be payable by the assessee under the head “Income 
from Property” in respect of the bona fide annual value of the property consisting 
of any lands, buildings, etc. of which he is the owner, subject to the allowances 
therein mentioned. ‘Then there are seven phs under which the different 
heads of allowances are grouped. Sub-section (2) states that for the purposes of 
that section the expression “‘annual value” shall be deemed to mean a sum for 
which the property might be reasonably expected to be let from year to year. 
The scheme of the section therefore is that for the purposes of taxation of income 
from property, the first ~tep is to determine the bona fide annual value of the pro- 
perty, ascertained according to s. 9(2). That step having been reached the assessee 
can claim allowances, if he can bring his case under any. of the seven ds men- 
tioned in the first sub-section. In the present case the assessees claim to deduct 
the general Municipal tax and the ur immoveable property tax before the 
income is assessed. That contention was rejected by the Income-tax Officer and 
the Assistant Commissioner. The assessees appealed to the Appellate Tribunal. 
One of the grounds, as put in the judgment of the tribunal, was “that on a proper 
construction of s. 9 the amount paid for municipal taxes and urban immoveable 
property tax should be allowed as a deduction in computing the income from pro- 
perty. This contention can cover two grounds: (1) that this tax should be de 
ducted in the first instance before arriving at the bona fide annual value within 
the meaning of s. 9, and (2) that the annual value of the property being ascertained, 
these are permissible deductions under heads (iv) or (v) of sub-s. (1). After notici 
the contention as raised by the assessees the tribunal has dealt only with the secon 
aspect of the matter. It felt itself bound by the decision of this Court in Com- 
missioner of Income-tax, Bombay v. Mahomedbhoy Rowjt}. A perusal of the case 
shows clearly that the first aspect of the case was not sugges to arise and has 
not been dealt with. 

In the present case it was argued on behalf of the Commissioner that the first 
aspect was never contemplated by the ground urged by the assessee and has not 
therefore been dealt with. There appears force in that contention. The point 
still remains that the assessee was in a position to raise that contention by the 
grounds of appeal formulated by him, and before us he has sought to argue that 
point. Having regard to the general words used in raising the contention we are 
unable to hold that it is not open to him to contend that in arriving at his true 
income from property these taxes should be deducted. The contention does not 
in terms refer to the permissible deductions under s. 9(Z) (tv) or (v). The con- 
tention is that on a true construction of s. 9 in computing income from immoveable 
property these taxes should be allowed as a deduction. It cannot therefore be 
stated with conviction that the point is not included in the contention urged. 

We are thus faced with a situation that a contention was put forward as a ground 
of appeal before the Income-tax Tribunal and it has not been dealt with by the 
Tribunal. The only course left open to the Court under the circumstances is to send 
it back to the Tribunal and invite it to express its opinion on this aspect of the con- 
tention, and raise a proper question of law on that point also. 

On behalf of the Commissioner it was pointed out that the Court’s powers under 
8. 66 are limited to the questions raised by the Tribunal. It was also pointed out 
that the Privy Council had deprecated the practice of the High Court raising new 

uestions of law. In this connection our attention was drawn to Commissioner of 
ncome-taw, Bihar & Orissa v. Kameshwar Singh. In that case the Commissioner 
submitted certain questions but omitted to state one particular question. The High 
Court raised that question and answered it. In delivering judgment Lord Macmillan 
observed that that practice was not proper. The observations only show that when 
such a case is noticed the proper procedure for the Court to follow is to refer it 
back to the referring body ana ask it to state the proper questions of law. That 
decision does not in any way go against the course which we propose to adopt in 
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the present case. In National Mutual Life Association of Australia, Ld. v. Com- 
missioner of Income-Taz, Bombay! an assessee was taxed in respect of his income 
and the question was brought to Court. The Court upand the contention of the 
assessee, but in the coprse of discussion it was argued on behalf of the Commis- 
sioner that s. 42 of the Act was applicable and the assessment should be upheld 
on the ground that the assessee was a non-resident company but was liable to be 
taxed in British India on account of the income arising out of business connections 
in British India or out of the assets in British India. The case was not sent back 
for ascertaining facts and getting the opinion of the Commissioner, who was the 
referring body in that matter. The Court, on the argument of counsel alane, itself 
considered the question and decided it against the assessee. On looking ats. 42 it 
is obvious that it is necessary for the Court to obtain the necessary facts before s. 
42 isa pe It is not a- pure question of law. It arises on the finding of facts 
which it was the duty of the Commissioner in that case to find. Under the amend- 
ed law it is now the duty of the tribunal. The Privy Council did not state that it 
was not open to the Court to send the reference back to the Commissioner and ask 
him to submit the proper questions for the opinion of the Court. The Privy 
Council deprecated the practice of framing a question in the course of argument, 
when its decision clearly depended on a question of fact, and to which the Com- 
missioner (the referring authority) had no opportunity to apply its mind. In Sir 
Rajendra Narain Bhanj Deo v. Commissioner of Income-taa, & Orissa? the 
Court was invited to give its opinion on an hypothetical question and the Privy 
Council held that that was not permitted to be done. If necessary the assessee or 
the taxing ey can raise it on the happening of the events. 

On the other hand we find that in Commissioner of Inconne-taz, Bombay Presidency 
v. TheNational Mutual Life Association of Australasia, Lid.* the Commissioner made 
a reference to the Court and Marten C. J. and Blackwell J. acting unders. 66(4) refer- 
red the case back to the Commissioner to record his finding on the questions which 
the Court itself ested. They invited the Commissioner to state three questions 
of law, which they formulated, and sent the matter back to the Commissioner. 
The Commissioner returned the papers and declined to state the questions raised 
by the Court. When the matter was thus brought back the Court itself raised the 

` real question which it considered to have arisen, and which was the third question 
suggested by the former bench. The Court answered that question and disposed of 
thereference. The facts there were thus much stronger. 

In this state of authorities we do not find any objection to refer this matter back 
and invite the Tribunal to deal with the first aspect covered by the contention urged 
by the assessees in one of their grounds of appeal to the Tribunal, and which is 
quoted by the Tribunal in its Judgment. The Tribunal will record its findings 
and raise the proper questions of law also on that aspect. 

Having regard to the importance of the questions covered by the contention 
urged by the assessee, and in view of the fact that the Court will have to consider 
the effect of a decision of a bench of this Court in the Commissioner of Income 
v. Mahomedbhai I. M. we consider it desirable that this matter should be 
dealt with by a full bench of the Court, which the Learned Chief Justice will direct 
to be formed on the papers being returned by the Tribunal in due course. The 
costs will be costs in the reference. 

The Tribunal adverted to the aspect suggested, i.e. whether in arriving at the 
bona fide annual value of the property the amounts of the municipal taxes and the 
urban immoveable property tax paid by the assessee should be deducted, and gave 
its opinion as follows :— 

“Section H1) of the Indian Income-tax Act provides that the tax shall be payable by an asses - 
see under the head ‘Income from Property’ in respect of the bona fide annual value of property 
consisting of any buildings or lands appurtenant thereto of which he isthe owner, etc., subject to 
certain allowances. What is meant by annual value of property has been defined in s. 9(2). 
It provides that the expression ‘ annual value’ shall be deemed to mean the sum for which the 
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property might reasonably be expected to let from year to year. ‘There is a proviso to s. 9(2) 
with which, however, we are not concerned. The first point that is to be determined under a. 9(1) 
therefore is the sum for which the property might reasonably be expected to let from year to year. 
The assesses company and the Income-tax depertment are agreed as to the amount of Rs. 8,69,253. 
....This being so we hold that the assessee company’s property might reasonably be expected 
to let from year to year for a sum of 8,69,258....... 
t We are further of opinion that the amounts paid by the aseeasee company as tax as (viz. 
Rs. 79,560-3-0 and Rs. 82,760) cannot be deducted. Section 92) requires the Income-tox 
authorities to ascertain the sum for which the property might reasonably be expected to let from 
year to year. If the property is let out on rent or if rent thereon is fixed, the rent for which it is 
let-out or the rent which is fixed is the annual value of the property. The tax which the landlord 
has to pay with reference to that property does not enter into the picture at all. If the landlord 
wants to pass on the tax to the tenants, he must necessarily raise the rent. If the rent is raised 
that becomes the annual value of the property. Weare therefore of opinion that for the purposes of 
s. 8(2), it is the rent which is paid or payable by a tenant which is the annual value of the property.” 
The reference was further heard on March 19, 1947, by a full bench consisting 
of Stone C. J. and Chagla and Coyajee JJ. 


M. V. Desai, with Sir Jamshedji Kanga, for the assessee. The full bench is 
convened to consider the correctness of the decision in Mahomedbhat Rowjt’s case. 
It is a decision of a division bench of our High Court. When a judgment of a 
division bench is considered as not correct, it is open to another division bench to 
refer the question to a full bench. 

The question turns upon the construction of s8, 9(Z) and its cl. (iv) of the Income- 
tax Act. In assessing “ income from property ,” what is the “bona fide anne 
value of property” (s. 9(1)), and in giving allowances under cl. (iv) what is ‘ 
annual charge not being a capital charge,” which expression was added to the elise 
in 1989. In the English Act there is a similar provision. The expression “annual 
mo is defined as meaning “the sum for which the property might reasonably 


ected to let from year to year.” What then is the “annual c ”? Does 
cin ude the municipal tax and the T immoveable property tax? I submit 
the two taxes are “annual a3 are levied from year to year. Property 


taxes levied under the City of aes unicipal Act, 1888, are “ a first charge ” 
upon the aay serra (8. 212). Such pro taxes are of three kinds: 
{1) water tax, (2) chore tax, and (8) general tax (8. 140). The first two are paid 
by the tenant, and the last is paid by the landlord. Every year the municipali 
passes a resolution for imposition of property taxes. As soon as the resolution 1s 
passed, the liability to pay the tax arises. The amount of the tax is certain, 
the property on which it is payable is certain, the person who is to pay is certain. 
The payment of taxes is satisfaction of the charge. This does not mean that the 
charge is not there. The taxes are made payable in two instalments; but the 
charge is all the same there. 

Neither the expression “annual charge” nor the expression “capital charge” 
is defined by the Income-tax Act. Every charge is a charge on capital. There 
can be a charge on income or a charge on property. A municipal tax is a charge 
on property and not a charge on income. 

Section 9 deals with property. Incl. (tv) of sub-s. (1) the pro perty is immoveable 
property. It does not deal with income from property. Rents are outside the 
scope of the section altogether. The ani “not being a capital charge” 
in cL (iv) means a charge on rent or income. The Allahabad High Court held 
in Gappumal Kanhaiyalal v. Commissiner of Income-Taz,} that the amount of 
house tax and water tax should be deducted as an allowance from the bona fide 
Annual value of the property determined under s. 9(1) read with s. 9(2) on the ground 
that such amount is an annual charge, which is not a capital charge, to which the 
property is subject within the meaning of 8. 9 (4) (tv). 

A capital charge is a charge to secure the repayment of capital, and not a charge 
on capital. But where land and buildings are subject to an annual charge, e.g. 
municipal tax, it is not correct to call it a capital charge. That is a payment in the 
nature of revenue expenditure. The capital charge is from the point of view of a 
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creditor. Can it be said that charge in favour of municipality for property taxesisa 
capital charge or a charge of a capital nature. The charge which the municipality 
has is not a charge on capital or an annual recurring right. An annual charge is . 
given by reason of status, e.g. a widow in a joint Hindu family, and not by reason 
of capital. The widow has an annual charge and not a ou charge. 

-A municipal-tax is a charge on property. No sooner the corporation passes’ 
resolution to levy taxes on property, the charge is fastened to the property. As 
soon. as the budget goes through the corporation the charge is levied. 

The payment of municipal tax is an annual charge. The mode of payment of 
the tax does not affect the question. When the tax is declared ifbecomes a cee 
Although the payment cannot be enforced till a particular day, all the same the 
charge is created. Any other view would mean that the property is free from liabi- 
lity to pay the tax at the date when the tax does not become oe The fact 
that the property tax has become due does not mean that the tax is payable. 
When a tax is levied it becomes due under the City of Bombay Municipal Act. 
You levy a tax and it becomes a charge. The liability to pay is fixed. The duty 
to pay arises ata future date. The liability creates a charge. Refers toss. 140,197 
and 200 of the Act. a 

The rent paid represents not only the net rent but also the taxes payable by 

: tenants and those payable by the landlord. The rateable value of property is not 
the rent which the landlord receives. The landlord is always at liberty to let 
the property either at more or less than the rateable value. If the landlord recovers 
from the tenant taxes payable by the tenant, he is liable to be called to pay income 
taxes on the amount of sich taxes also. 

The words “‘ annual value ” are explained in Stevens v. Bishop.! 

F. J. Coltman, for the Commissioner, was not called upon. 


Strong C. J. This is a reference under s. 66(1) of the Indian Income-tax Act 
and raises a short though important point with regard to the computation of the 
figure to be included in respect of, “income from property,” under s. 9 of the taxa- 
tion statute. 

The matter originally came before my learned brother Kania and myself on 
September 22, 1944, and having regard to the general importance of the point 
raised, we sent the matter back to the Tribunal and asked them to frame a further 
question, in order to cover all the arguments which the assessee desired to raise. 

The facts of this particular case can be briefly stated. The assessee company’s 
income from property during the relevant year, which is account year Samvat 1995, 
that is to say October 24, 1988, till November 11, 1989, was computed by the Income- 
tax Officer in the sum of Rs. 6,21,764. That sum was made up from the figure of 
Rs. 9,17,825, which was the gross rents realised as shown in the accounts, in respect 
of the assessee company’s properties. From that were deducted certain payments 
which ought to have been made and are normally made by tenants, but which by 
agreement were made by the company, and certain further permissible deductions 
which reduced the gross rents to the figure I have first mentioned. 

The questions originally formulated by the Tribunal were :— 

“(1) Whether the Municipal taxes amounting to Rs. 79,569-8-0 paid by the applicant- 
company are an allowable deduction under the provisions of s. 01) (fo) of the Indian Income-tax 
Act? - - 
(3) Whether the Urban Immoveable Property Taxes amounting to Rs. 82,760 paid by the 
applicant-company are an allowable deduction, 

(a) under s. 9(7) (to) of the said Act, (b) under s. 9{1) (0) of the said Act?” 

The further question which has now been submitted, and which can be conven- 
iently called question No. 8, is: 

“ Whether in arrtving at the sum for which property might reasonably be expected to let 
from year to year the amounts of Rs. 79,569-8-0 and Ra. 32,760 paid by the assessee company 
respectively for Municipal Property Tax and Urban Immoveable Property Tax should be deduc- 
ted.” 


That latter question, which it will be convenient to deal with first, means, 
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should the Municipal taxes be deducted in computing the annual value, before 
any of the permissible allowances mentioned in s. 9 are considered. Section 9 is in 
these terms : 

“The tax shall be payable by an assesece under the head ‘Income from Property’ in respect 
of the bona fide annual value of property consisting of any buildings or lands appurtenant thereto 
of which he is the owner, other than such portions of such property as he may occupy” in the 
- manner therein set out. 

By sub-s. (2) “ annual value” is defined as being deemed to mean, the sum for 
which the property might reasonably be expected to let from year to year.” The 
two clauses which deal with allowances material to this reference are cls. (tv) and (v) 
of sub-s. (1) :— i 

“ (iv) Where the property is subject to a mortgage, or other capital charge, the amount of 
any interest on such mortgage or charge; where the property is subject to an annual charge 
not being a capital charge, the amount of such charge ; where the property ts subject to a ground 
rent, the amount of much ground rent; and, where the property has been acquired, constructed, 
repaired, renewed or reconstructed with borrowed capital, the amount of any interest payable 
on such capital” 

“(p) any sums paid on account of land revenue in respect of the property.” 

The third question submitted to us, therefore, lies within an extremely narrow 
compass, and is whether these Municipal taxes must be taken into account in finding 
what is the sum, within the definition of “annual value,” for which the premises 
might reasonably be expected tolet. Inmy opinion this does not mean any hypothe- 
tical letting, but must mean-a letting, having regard to all the iling circum- 
stances, such as the state of the property market, thesupply aah demand, and the 
cost of repairs which the landlord has to do, and also any other liabilities which the 
landlord must discharge in order to give quiet enjoyment of the premises to the 
tenant who is to pay a rent therefor, and amongst those liabilities are these two 
Municipal taxes. Accordingly on this question, in my opinion, the assessee must 
fail because the fact that the landlord will have to pay fies taxes is undoubtedly 
a matter which he must take into account when fixing the amount for which the 
premises may be reasonably expected to let. 

The next question is whether these Municipal taxes fall to be deducted as an 
allowance under cl. (iv) of sub-s. (7), and the argument submitted by Mr. M. V. 
Desai in favour of such a deduction turns exclusively on the words “where the 
property is subject to an annual charge not being a capital charge,” and it is 
submitted that these Municipal taxes by virtue of their character are annual 
c not being capital charges. For that proposition s. 212 of the City of 
Bombay Municipal Act, 1888, is relied upon, by which property taxes due under the 
Municipal Act in respect of any building or land shall, subject to the prior pay- 
ment of land revenue, if any, due to the Provincial Government thereupon, be a first 
charge upon the said building or landand upon the goods and chattels, if any, found 
thereon. It is by Mr. Desai, with considerable ingenuity, that, whether 
or not this is ac must be looked at from the creditor’s point of view; that 
is to say, from the point of view of the assessee company, who has to pay these 
taxes, and it is said, that fron this point of view, this is a charge in the nature of an 
income payment and therefore not excluded as being a capital charge. 

Had tis matter been free from authority I should have of the opiniei that 
that was clearly not so, because s. 212 of the Municipal Act unmistakably charges 
these taxes on the land and buildings themselves. t view is entirely consistent 
with a decision of a bench of this High Court in the case of Commissioner of 
Income-taz, Bombay v. Mahomedbhoy Rowji!. In that case, this very point was 
raised, and the learned Chief Justice Sir John Beaumont said (p. 587): 

“The question is whether that tax can be sald to be ‘an annual charge not being a captial 

“ I do not find it very easy to say what is the meaning of ‘an annual charge.’ The words 
io their most natural significance would mean a charge arising annually. But charges as a rule 
do not arise annually. The words, I think, would cover a charge to secure an annual Hability, 
and in thet sense it is argued that this tax is en annual charge. It is to be noticed that the charge 
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only comes into existence when default is made in payment of tax, and naturally censes as soon 
as the payment is made. So that the charge is unlikely to enure for a year, since the liability is 
unlikely to exist fora year. Whether it can be said that this is an annual charge may be doubtful, 
but it seems to mo plain that it cannot be described as ‘annual charge not being a capital charge.’ 
I do not know what meaning can be assigned to the expression in the sub-section ‘a capital 
charge,’ except a charge on capital, though ft is not necessary to consider the meaning of the 
expression except in relation to the charge arising under s. 212 of the Municipal Act. To my 
mind, guch a charge fs unquestionably a charge on capital, and, in my view, therefore, one cannot 
aay that the general tax falls within the expression ‘ an annual charge not being a capital charge,’ 
which has been added to s. 0{7) (év).”” 2 

And with that judgment Mr. Justice Kania concurred. 

Our attention has been drawn by Mr, Desai to a later case in the Allahabad 
High Court, Gappumal Kanhaiyalal v. Commissioner of Income-Taa,! That case 
raises this same point, and Mr. Justice Allsop, who delivered the judgment of the 
bench after referring to the decision of this High Court in Commissioner of Income- 
tax v. Mahomedbhoy Rojee, dissented from it for this reason (p. 788): 

“ If an annual charge means a charge to secure the discharge of an annual liability, I have no 
doubt that a capital charge means a charge to secure the discharge of a Hability of a capital 
nature and as I consider that a payment of house-tax or water-tax would not appear in a capital 
account, I have no hesitation in holding that a charge to secure such payment would not be a 
capital chargo.” . 

And accordi the learned Judges of that High Court dissented from the earlier 
decision of this High Court and held that these Municipal taxes were a permissible 
deduction under cl. (tv). 

With the greatest respect to the Allahabad High Court, it is my opinion that that 
decision is not_good law, and that we must not only follow, but express entire 
approval with, the previous decision of this High Court. 

The remaining question is whether this is a permissible deduction under cl. (v), 
and whilst not abandoning that point Mr. Desai has not pressed it and has addres- 
sed no argument upon it. 

In the result, in my opinion, all the questions mist be answered in the negative. 
The assessee must pay the costs of the Commissioner. 


Cracua J. Iagree. One of the heads of income which is chargeable to income- 
tax is “Income from gs eels and that head is dealt with under s., 9 of the Indian 
Income-tax Act. The scheme of s. 9 is this: that income from property is charged in 
respect of the bona fide annual value of property consisting of any buildings or lands 
appurtenant thereto, subject to the allowances mentioned in the following seven 

-clauses ; and “annual value” is defined and explained in s. 9, sub-s. (2), to mean 
the sum for which the property might reasonably be expected to let from year to 
year. Now, in my opinion, no better method of finding out what the property 
might reasonably be expected to let from year to year can be devised than the actual 
rent which is received for that ae ade a is the test which the Tribunal 
applied in this case in order to find out what the annual value of the property in this 
case was. The Tribunal accepted the very figures given by the assessees of the 
rents received by them and came to the conclusion that that was the bona fide 
annual value of the property. 

Now Mr. M. V. Desai’s grievance is this : he says that he has in fact not received 
all the income which he has shown under that head on income from property. He 
says he has paid the Municipal Property Tax and the Urban Immoveable Property 
Tax and, therefore, he should be permitted to deduct the amount paid for the Muni- 
cipal Property Tax and the amount paid for the Urban Immoveable Property 
Tax before arriving at the figure of the bona fide annual value of the property. 
Now that contention is clearly based on a fallacy, because income on property is not 
based on what the landlord actually receives. It is based on the bona tide annual 
value of the property. Ifa landlord claims any deductions, he must come under 
one or other of the heads which are contained in the sub-sections to s. 9 of the 
Income-tax Act and which are considered to be allowances which can be made to 4 
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a landlord in taxing his income to income-tax. In fixing the rent a landlord takes 
into consideration all his outgoings and fixes a reasonable rent, and one of the out- 
ings in this case happens to be the Municipal Property Tax and the Urban 
Gatioy sale Property Tax. It would be entirely erroneous to suggest that a land- 
lord is allowed to deduct from the rent which he receives all the outgoings before 
the bona fide annual value of the property is arrived at. The bona fide annual value 
of the pepe is the rent whi e landlord receives. The outgoings are mat- 
ters for allowances, and if a icular outgoing is a permissible allowance under 
8. 9A then the Income-tax authorities could grant that allowance to the landlord. 
With regard to the second point, whether this particular payment falls under s. 9 
(I) (iv) of the Indian Income-tax Act, I find it very difficult to understand how 
the payment of Municipal Property Tax and the Urban Immoveable Property Tax 
is in respect of an annual charge when s. 212 of the City of Bombay Munici 
Act makes it clear that the charge only arises when the property-taxes become due 
nor can I understand how this is not a capital charge when again s. 212 in express 
terms provides that the a is on the property, not on the income of the property 
but on the property itself. Mr. Desai has very strenuously urged that we should 
overrule the decision of a Divisional Bench of this Court. I have carefully consi- 
dered his arguments and Ihave also given the careful attention which a decision 
of a sister High Court deserves, namely, the decision of the Allahabad High Court to 
which the learned Chief Justice has referred, and even at the risk of being accused 
of partiality for a decision of this Court, I remain entirely unconvi that the 
decision given by Sir John Beaumont, Chief Justice, and Mr. Justice Kania in 
essential of Income-taz, Bombay, v. Mahomedbhoy Row}i} was not a correct 
ecision, 

As regards the question whether this island revenueand, therefore, entitled to an 
allowance under 8. 9 (J) (v), as the learned Chief Justice has pointed out, Mr. Desai 
has not seriously pressed that point. 

I, therefore, that the question should be answered in the manner suggested 
by the learned Chief Justice. 

Corasez J, I with the reasons and conclusions arrived at by my lord the 
Chief Justice and by my learned brother Mr. Justice Chagla and I have nothing 
further to add. . 


Attorney for Commissioner: D. H. Nanavati. 
Attorneys for assessee : Kanga & Co. 7 


INCOME-TAX REFERENCE. 


Before Sir Leonard Stone, Ki., Chief Justice, and Mr. Justice Chagla. 
SHIRINBAI N. J. DADY v. COMMISSIONER OF INCOME TAX, BOMBAY.* 
Indian Income-tam Act (XI of 1982), Sec. d(1), third proviso—Forcign tncome—Eaemption from 

payment of tax—-Whether such exempied income Hable to pay taw if brought subsequently into 
British India. X 
A foreign income, which was exempted from payment of inoome-tax under the third proviso 
to s. 4{1) of the Indian Income-tax Act, 1922, becomes liable to pay the tax if it is 
subsequently brought into British Indis. ‘ 
Commr. af Inc. Taa v, RM. AR. AR. RM. Arunachalam Chettiar,’ followed. 

The assessee, Shirinbai N. J. Dady, was a resident in Bombay, but received 
income from Hongkong. In the accounting year 1988-89 her foreign income which 
accrued to her in Hongkong was $65,064; and in the accounting year 1989-40 
such income was $48,847. In each year she was allowed exemption for Rs. 4,500 
in assessment to income-tax. In the year 1940-41 the assessee brought into British 
India $260,169, which included the sum of Hs. 9,000 which were exempted 
from tax under the 8rd proviso to s. 4(1) of the Indian Income-tax Act, 1922. 
The controversy between the assessee and the Income-tax Officer raged round the 
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amount of Rs. 9,000, the assessee’s contention being that the sum should be 
treated as an amount which had already borne taxation, and the Income-tax 
Officer maintaining that the statutory allowances made by virtue of s. 4{1), third 
proviso, fell to be taxed as and when the amounts represented by them were re- 
mitted into British India. The assessee’s contention was rejected by the Income- 
tax Appellate Tribunal, for the following reasons :— - 

“The scheme of s. 4 is to tax foreign income on accrual basis, subject to the allowance 
envisaged in the third proviso to that section, and further to tax all receipts into British India 
representing accumulations of unremttted foreign income between April 1, 1988, and March 81, 
1988, which have hitherto remained untaxed. If the contention put forward on behalf of the 
appellant were to be accepted, the only receipt which would attract s. 4(1) (b) (tti) would be the 
unremitted income of the period between April 1, 1988, and March 81, 1988, since the entire 
accrued foreign income after the latter date suffers taxation in the case ofa resident, Section 41) 
(b) (444), however, is not limited to a period of five years. It visualises a period between April 1, 
1938, and‘ the beginning of the previous year relevant to the particular assessment, It seems 
therefore that after exhausting the profits accrued between April 1, 1988, and March 81, 1088, 
the only untaxed remittances of income that can be caught by s. 4(7) (b) (iii) are the remittances 
representing the sums allowed in the past under the third proviso to s. 4(1).” 

At the instance of the assessee the Tribunal referred the following question to 
the High Court under s. 66(Z) of the Act: 

“ Whether upon the facts found by the Tribunal, any part ofthe remittances received during 
the relevant accounting period fall to be excluded by reason of, and upon a true construction of, 
the third proviso to sub-section (1) of section 4 of the Incame-tax Act? ” 


Sir Jamshedji Kanga, with F. B. Vachha, for the asseasee. 
M. C. Setaload, for the Commissioner of Income-tax. 


Cuacia J. The assessee in this case had an income of 65,064 dollars in the 
accounting year 1988-89 which accrued to her in Hongkong. She was taxed on 
this income on the accrual basis and conformably to the third proviso to s. 4{7) 
of the Indian Income-tax Act she was exempted to the extent of Rs: 4,500. In 
the accounting year 1989-40 her foreign income which accrued to her in Hongkong 
was 48,847 do and in that year also she was exempted to the extent of Rs. 4,500. 
In the year 1940-41 she brought into British India 260,169 dollars which included 
the sum of Rs. 9,000 which had been exempted as I have mentioned before. The 
taxing authorities contend that this sum of Rs. 9,000 is liable to tax and the 
asseasee, on the other hand, contends that she having been once exempted, this 
amount is not liable to tax. The answer to this question depends upon a pro 
construction of the ree to s. 4(1) of the ee Income-tax Act. This 

roviso lays down that if in any year the amount of income accruing or arising 
Giboni British India exceeds the amount chee e into British India in that year, 
there shall not be included in the assessment of the income of that year so much 
of such excess as does not exceed four thousand five hundred rupees. Now the 
scheme of s. 4 is this. As far as foreign income is concerned, it taxes all foreign 
income of an ordinary resident wherever it arises or is accrued. Before the amend- 
ing Act of 1989 was passed, a resident in British India was not liable to tax with 
regard to his foreign income unless that foreign income was brought into British 
India. The whole basis of taxation was changed by the amending Act and a 
resident of British India became liable to pay tax on his totalincome. Sub-clause 
(iii) of s. 4(Z) (b) undoubtedly provides for cases of unremitted foreign income 
between April 1, 1988, and March 81, 1988. As these incomes were not liable 
to tax m on the accrual basis, they were made ae i to tax under sub-cl. (tti) 
of s. 4(Z) aiken they were remitted to British India.. After March 81, 1988, 
this question would not arise except with regard to this sum of Rs. 4,500 with 
which I shall presently deal because all foreign income has been made subject to 
tax whether it is remitted to British India or not. Now Sir Jamshedji Kanga 
contends that the third proviso to s. 4(Z) gives total exemption to an assessee with 
regard to this sum of Rs. 4,500. He says that once it is exempted it cannot be 
subjected to tax although the nature of that income might change. Mr. Setalvad’s 
answer is that the language of the proviso is clear and‘the only exemption that it 


t 
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affords to the assessee is that this sum of Rs. 4,500 shall not be included in the 
assessment of that particular year, and this sum of Rs. 4,500 would escape taxation 
so long as it is not brought into British India; but if it is brought into British 
India, then it would attract the provisions of s. 4(1) (b), sub-cl. (#43), of the Act. 
It is necessary to consider the of some of the other sections of the Act 
where a total exemption is given to the assegsee. For instance, s. 4, sub-cl. (3), 
rovides that certain kinds of income enumerated in that sub-clause shall not be 
included in the total income of the person receiving them. That clearly is a total 
exemption. Again, s. 14(1) provides that the tax shall not be payable by an 
assessee in respect of certain amounts mentioned in that section. Again, s. 15(Z) 
also provides that the tax sball not be payable in respect of the sums mentioned 
in that section ; and the new s. 15A, which refers to earned income, also provides 
that the tax shall not be payable. Sir Jamshedji Kanga relies on s. 8 of the Act 
which charges to tax the total income of every assessee, and Sir Jamshedji argues 
that this sum of Rs. 4,500 was included in the total income of the asseasee in 
the relevant period and ‘that having been included in the total income, it Ta 
the application of s, 8 and it cannot be taxed again. The fallacy under ab bata 
ent is that riage te the sum of Rs. 4,500 was Sas indüdedi in the to na en 
it never bore any tax. It was never charged to tax because it was excluded from 
assessment by reason of the third proviso to s. 4(7) of the Act. Assessment is 
one thing; taxation is entirely different. Although it went through all the 
process of assessment laid down A the Act, in fact it was not taxed and, therefore, 
when it fell under s. 4(1) (b), sub-cl. (iji), it could not be said of this amount that 
it had already been subjected to tax and, therefore, it would be contrary to all 
fundamental principles on which taxing statutes are based that it should be 
ga oe ig tax 
h Court of Madras ue very proviso has taken the same view 
is wliich . Setalvad is conten Commr. of Inc. -Tag v. RM. AR, AR. RM. 
Arunachalam Chettiar,1 a bench ate that Court consisting of Sir Lionel Leach, Chief 
Justice, and Mr. Justice Patanjali Sastri, took the view that the third proviso to 
s. A(T) did not control sub-cl. (44) of s. 4(1) (b) and that if this exempted income 
which accrued outside British India was brought into British India, it would be 
subject to tax under that sub-clause. We feel that the construction of the proviso 
is not quite free from doubt and difficul but we have always followed the 
principle that, as far as possible, on an Tada Statute this Court should not 
differ from a decision of another High Court unless there are overriding reasons 
for doing so. In this particular case we see no reason why we should differ from 
a decision of the Madras High Court on a construction of this proviso to s. 4&1) 
of the Act. ` 
Therefore we answer the question in the negative. The assessee must pay the 
costs of the Commissioner. 


Attorneys for assessee : Jesia & Co. 
Attorney for Commissioner: D. H. Nanavati. 


Before Sir Leonard Stone, Ki., Chief Justice, and Mr. Justice Chagla. 
COMMISSIONER OF INCOME-TAX, BOMBAY v. RAWALGAON SUGAR 
FARM, LTD., BOMBAY.* 

Excess Profits Taz Act (XV of 1940), Seca. 6, 4, Sch. II, r. 6—Indian Income-tax Act (XI of 1982), 
Sec. 4~—Agricultural business—Capttal employed in such business—W hether such capital can 
be taken into account. 

An agricultural business does not fall within the purview of the Excess Profits Tax Act, 
1940. 

Where an essessee carries on two businesses (1) the business of growing sugarcane on 
farms owned by him and (2) the business of manufacturing sugar through a factory which he 
owns, he is not entitled to take into account the capital employed in the agricultural business 


1 (1946) 141. T. R. 760. Reference No. 11 of 1946, made by the Income- 
* Decided, March 18, 1947. Income-tax tax Appellate Tribunal. 
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in order to determine what was the capital employed by the assesses during the standard 


period and during the chargeable accounting period, for the purpose of calculating the excess 
profits of the assessee. 


Tre assessee, the Rawalgaon Sugar Farm, Ltd., Bombay, was a “ director 
controlled’ company. It grew sugarcane on its own farms and used the sugar- 
cane so grown in the manufacture of in the factory owned by it. The 
assessce was being taxed for excess profits for the year 1940-41, and it was assessed 
as follows : 








i Rs. 

Profits of 1940-41 as per L T. Assessment a st ie we oh 2,02 ,892 

For seven months ( from September 1, 1940, to March 31, 1941) ok 3 ..  1,18,002 
CAPITAL. 

Chargeable acoounting period n ae oe SA a a .. 14,55,441 

Standard period .. ee Sa ea eed sa a és os -. 8,56,622 

x 3 10,98, 622 

@ 10 per cent. on above as os ie a a oe a .. 1,098,882 

for seven months .. ws ce sg se as a ave i: 64,098 

Deduct from .. n ei a m a a F O ..  1,18,002 

64,088 

E. P. Tax at 50 percent, .. = 26,082 


The question that arose on the above figures was whether in determining the 
Me Ss amount of capital of the company, the value of the assets of the company 
used by it for its agricultural activities should be excluded or included. The 

` Excess Profits Tax Officer was of opinion that it should be excluded. 

On appeal the Income-tax Appellate Tribunal was of opinion that the value of 
the assets should be included in the capital, for the following reasons :— . 

“ In ghort, the agricultural activities of the asseasee company constitute a business within 
the meaning of s. 2(5) of the Excess Profits Tax Act, and the Act applies to that business. The 
proviso to s. 4(1) of the Act exempts profits from agriculture from the excess profits tax under 
the Act. Wenow turn tor. (1) (a) insch. II. Theterm ‘business’ would include the agricultural 
activities of the assesses company in view of the second proviso to s. 2(5) of the Acts; and it appears 
to us that all the assets of the assesses company are to be included in determining the average 
amounts of capital employed in the business under the first proviso to s. 6(1) of the Act.” 

At the instance of the Commissioner of Income-tax, the Tribunal referred the 
following question to the High Court : 

- “ Whether in computing the average amount of capital employed by the company in acoord- 
ance with the rules contained in schedule IT of the Excess Profits Tax Act, the valus of the assets 
of the company used by it for its agricultural activities should be excluded?” 

_F. J. Cotman, for the Commissioner of Income-tax. The Tribunal has erred 
in including the capital ired to produce agricultural income in the computation 
of the average amount of capital for the purposes of the excess profits tax. 
Section 41) of the Excess Profits Tax Act is the charging section. gestion 4(8) 
(viii) of the Income-tax Act exempts agricultural income from the operation of 
that Act, which exemption is adopted by the first proviso to s. 4(1) of the Excess 
Profits Tax Act. The ression ‘agricultural income” is defined in s. 2(1) 
of the Income-tax Act. e definition includes all operations connected with 

iculture, #.e. not only the producing of crops but also the selling of the produce. 
The term “business” is defined in s. 2{4) of the Act as including “any trade, 
commerce, or manufacture or any adventure or concern in the nature of trade, 
commerce or manufacture.” This definition is adopted by the Excess Profits 
Tax Act by its s. 2(5). Section 6 of the latter sie ane out how standard profits 
are to be ascertained. Profits arising from agriculture are not subject to income- 
tax and therefore do not attract the Excess Profits Tax Act. On the same reason- 
ing capital ired for agriculture is not within the purview of the Act ahd must 
not be included when valuing capital for the purposes of the Act. The “business”? 
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for the purposes of the Act means only such business to which the Act applies. Not 
only the agricultural income is excluded, but the whole agricultural operation is 
outside the purview of the Act. Rule 1 of sch. I would obviously not include 
profits derived from agriculture. Schedule II contains rules for computing the 
average amount of capital “ employed in a business ” which must evidently mean 
business to which the Act applies. Where a person carries on business partly in 
British India Say Sead in an Indian State, that part of his capital required for the 
business in an Indi tate is exempt from the tax. The same reasoning would 
apply to income derived from agriculture. . 

` M. M. Shaveri, for the assessee. On a true construction of the Excess Profits 
Tax Act, agricultural capital is not-excluded from the Act though agricultural 
income is excluded from the operation of the Act. This is a lacuna, which can be 
remedied only by the Legislature. The scheme of the Act is that when the isla- 
ture wants to exclude anything it says so ressly. See provisos to s. 5 of the 
Excess Profits Tax Act and r. 6 of Sc edule TL 

The expression “‘ average amount of capital ” is defined in s. 2(3) as meaning 
“the average amount of capital employed in any business computed in accord- 
ance with the second schedule,” and r. 1 of that schedule shows how that average 
amount of “‘capital employed in a business” is to be computed. Section 2(4) of the 
Act defines ‘ business’ as including, among other things, “ any profession or 
vocation” which would mean agriculture also. 

The assessee company has two activities: (1) farm, i.e. growing of sugar-cane 
on its own lands, and (2) manufacture of sugar in a factory owned by it. The 
assessee carries on a double activity, though its business is really one. Section 5 
of the Excess Profits Tax Act is the most relevant section: It refers only to certain 

rovisions of 8. 4 of the Indian Income-tax Act leaving out the rest. Section 5 of the 
cess Profits Tax Act clearly shows that the Act is really concerned with arising 
basis and not with receipt basis. This is the line of cleavage and none other. 
Agricultural business is included in s. 5, though agricultural income is excluded 
by s. 4 (proviso). Therefore agricultural capital must be taken into account in 
computing the average of capital employed in our business. The word “‘ business” 
in s. 4 of the Excess Profits Tax Act clearly includes the occupation or vocation 
of agriculture and the agricultural income would be covered but for the proviso 
to s. 4 The word “business” in 8.5 must be construed in the same way. Construc- 
tion put upon s, d by the Tribunal is consistent with the scheme of the Act. 


F. J. Coltman was not heard in reply. 


Cuacua J. This reference raises a very short point as to the construction of 
s. 5 of the Excess Profits Tax Act, 1940. The assessee carries on two businesses 
aney the business of growing sugar-cane on its farms and the business of 
manufacturing through a factory which it owns. Now admittedly the 
income which it derives from its business of growing sugar-cane is agricultural 
income and also admittedly the business of growing sugar-canes on its farms is 
agricultural business. The question that arises for our decision is whether 
“ agricultural business ” is a business to which the Excess Profits Tax Act applies, 
and the question arises because of the following circumstances. Under the Excess 
Profits Tax Act, the department has got to consider what is the capital of the 
assessee during the standard period and during the chargeable period. If the 
capital during the chargeable period has increased, then certain deduction is to 
be given to the assessee in respect of that increased capital. Now in this case the 
capital of the assessee during the c le period was Rs. 14,00,000 as against 
the capital during the standard period of Rs. 8,56,000 ; but this capital was confined 
to the capital employed in the business of manufacturing sugar. The assessee’s 
capital employed in the agricultural business was also mcreased during the charge- 
able period and the assessee contended that that increase should also be brought 
into account. The Tribunal took the view that the capital employed in the agricul- 
tural business should not be taken into account at all in order to determine what 
was the capital employed by the company during the standard period and during 
the chargeable accounting period. 
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Turning to the Excess Profits Tax Act, we find that “ business ” is defined in 
s. 2, sub-cl. (5), and the definition, although not an exhaustive but an inclusive 
one, covers a very wide field; but what is important is the second proviso to that 
sub-section and that is in the following terms : 

* Provided further that all businesses to which this Act applies carried on by the same 
person shall be treated as one business for the purposes of this Act.” 
Now it is important to note that this proviso makes it clear that all businesses of 
an assessee are not to be considered as one business, only those businesses to which 
the Act applies. Therefore the proviso makes a clear distinction between a 
business which an assessee may carry on to which the Act applies and a business 
carried on by an asseasee to which the Act may not apply. Therefore what we 
have to determine is whether agricultural business is a business to which this 
Act applies. Turning to s. 4 of the Excess Profits Tax Act which is the charging 
section, that section exempts from charge to excess profits tax all income an 
rofits which are exempt kom income-tax under mies. (8) of s. 4 of the Indian 
come-tax Act. Then we come to s. 5, which is the material section, and that 
section provides that the Act shall apply to every business of the character described 
in that section, and the ification is that it must be a business of which any 
of the profits made during the chargeable accounting period is chargeable to 
income-tax by virtue of the provisions of sub-cl. (4) or sub- tia) of cl. (b) of sub-s. (1) ` 
or cl. (c) of sub-s. (i) of s. 4 of the Indian Income-tax Act. To my mind the 
qualifications are really two-fold. Profits must arise from a business which must 
fall either under s. 4{1) (b) (+) or 8..4(4) (b) (44) or 8. 4(i) (c) of the Indian Income-tax 
Act; and further it must be profits or income which must be chargeable to income- 
tax. Now no income, which is agricultural income, which falls under s. 4 (7) (b) (#) 
or s. 4{ I) (b) (š) or s. 4(1) (c) is chargeable to income-tax because it is exempted 
by reason of sub-s. y of’s. 4 of the Indian Income-tax Act. Mr. Jhaveri has 
contended that s. 5 of the Excess Profits Tax Act does not refer to s. 4, sub-s. (3), 
of the Indian Income-tax Act. He says that admittedly the agricultural income 
of the assessee in this case falls under s. 4 (T) (b) (¢) and, therefore, the agricultural 
business is a business to which the Act applies. But, in our opinion, in asking us 
to put that construction on s. 5, Mr. Shaver! ie totally ignoring the expression 
“fe ble to income-tax. ” Section 5 does not mely say that the Act shall 
apply to business of which any part of the profits falls under s. 4(Z) (b) (i) 
or 8. A(T) (b) (4i) or s. 4(1) (e) of the Income-tax Act; but it also says that it must 
be ble to income, tax and, as we have pointed out, agricultural income, 
although falling under a of these sub-sections, is not chargeable to income-tax 
by reason of s. 4, sub-s. (3), of the Income-tax Act. - 

Our attention was also drawn to r. 6 in schedule I of the Excess Profits Tax 
Act. That rule provides that where this Act is applicable to part only of a business, 
the RPT employed-in that part shall be computed separately from any other 
capital of the person carrying on the business, and all references to capital employed 
in a business shall be construed as references to capital employed in that part of 
the business only. But this rule in terms deals only with the second and third 
provisos to s. 5 and those two provisos deal with businesses which are within the 
ambit of the Act but of which are excluded by reason of those two provisos. 
But the question we have to determine in this reference is whether “agricultural 
business” falls within the ambit of the Act at all. It would indeed be a very 
curious consequence if, although agricultural income and agricultural profits were 
excluded from charge to excess profits tax, the very source which yields that income 
should be taken into consideration in giving deductions to the assessee for the 
wee of oe standard capital and capital during the chargeable period. 

e appreciate the point that a charging statute may be of anomalies, and it is 
not for the Court to rectify or remedy those anomalies. If the language of the 
section is clear, the charging section must be construed strictly; but, in our opinion, 
8. 5 makes it clear that the only businesses to which the Act applies are the 
businesses referred to in that section; and as agricultural income is not subject 
to income-tax, the business from which such income is derived is also not subject 
to the provisions of the Excess Profits Tax Act. The question we have to decide 
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really lies in a very narrow compass. The assessee has his two businesses, and 
the question is whether those two businesses should be considered to be one busi- 
ness for the purposes of computing capital They could only be considered as 
one business provided both the businesses are businesses to which the Act applies. 
In our opinion, while the Act applies to the business of manufacturing sugar, the 
Act does not apply to the business of growing sugar-cane on farms inasmuch as 
that is an agricultural business. ` 

We, therefore, answer the question raised in the reference in the affirmative. 

The asseasee to pay the costs of the reference. 


Attorney for Commissioner: N. K. Suntoke. 
Attorneys for assessee: Wadia Ghandy & Co. 





Before Sir Leonard Stone, Kt., Chief Justice, and Mr. Justice Chagla. 


COMMISSIONER OF INCOME-TAX, BOMBAY v. A. H. WADIA.* 

Government Trading Taxation Act (LIT of 1926), Sec. 2—Trading by Indian State in British India— 

Liability to pay income-taw—Indian Income-tas Act (XI of 192%), Secs. 48, 49B, 4 (c), #2), 

and 3—Eatra-territorial operation of s. 423—Natus of moncy-lending business attracts tax— 

Refund of tax paid on shares in companies. 
e The Gwalior Darbar, who was assessed to income-tax through his agent in British India, 
{1) lent a sum of money at Gwalior to the Provident Investment Company formed at Bombay, 
which money was taken to Bombay and invested in money-lending business there. The 
money was secured by debentures issued by the company and lodged with tho Darber at 
Gwalior; and interest on the logn was payable and paid to the Darbar at Gwalior. The 
company was owned by the Darbar and its nominees. During the relevant accounting 
period the company paid Rs. 2,59,726 as interest to the Darbar at Gwalior. (2) The 
Darbar, acting through its agent, gave a loan to the Tata Iron & Steel Co., Ltd., in consi- 
deration of which it obtained in perpetuity a two annas share in the commission paid to its 
managing agents, even after the loan was paid off. The share amounted to Rs. 8,57,112 
during the year. (3) The Darbar lent sums of money on mortgages of immovable properties 
in Bombay, and in default of repayment of mortgage amounts purchased the properties 
at Court-sales. The income from those properties amounted to Rs. 18,862. (4) The 
Darbar advanced a sum of money to the Sir Shapurji Broacha Mills, Ltd., and accepted a 
number of shares in the mill company in satisfaction of the loan. Dividends paid on the 
shares to the assessee amounted to Rs. 1,88,080. (5) Under similar circumstances the 
Darbar held shares in C. P. Cement Co., which fetched dividends aggregating to Rs. 83,447. 
{6) The Darbar held shares in public companies in Bombay, which brought in Rs, 11,852,850 
as dividends during the year. In its assessment to income-tax the Darbar was assessed as 
tegards items Nos. 1 to 5 under s.2of the Government Trading Taxation Act, 1926. 
As respects item No. 6 it claimed a refund of income-tax under s. 49B of the Indian 
Income-tax Act, 1922. On reference to the High Court :— 

Held, (1) that ttem No. 1 was properly assessed under s. 2 of the Government Trading 
Taxation Act, since that section dealt not only with income which actually arose in British 
India but also with income which was deemed to arise in British India as also income which 
under the amended s. 42 of the Indian Income-tax Act, accrued or arose, whether directly or 
indirectly through or from any money lent at interest and brought into British India in cash 
or tn kind : 

Patiala State Bank v. Commissioner of Income-taz, Bombay,' followed; 

(2) that there was a territorial connection with the Darbar through the nexus of its 
money-lending business carried on in British India quite apart from the question of the extra- 
territorial operation of s. 42 of the Indian Income-tax Act: 

Gov.-Gen. in Council v. Raleigh Investment Co., Lid.* and Wallace Bros. & Co., Lid. v. Com- 
missioner of Income-taa, Bombay,’ referred to ; 

(8) that item No, 2 fell to be taxed inasmuch as it was not only connected with, but was 
in fact an asset of, the money-lending business of the Darbar in British India ; 

(4) that items Nos. 8, 4 and 5 were properly taxed, for in each case the Darber made a 
loan in British India as part of its money-lending business, and in each case there was 


* Decided, Marck 5, 1947. Income-tax ` 8.0. [1944] F. C. R: 239. 
Reference No. 18 of 1946. 8 (1043) 45 Bom. L. R. 929; on appeal, 


1 (1948) 46 Bom. L. R. 207, r.c. ` (1945) 47 Bom. L. R. 158, ¥.o. 
2 (1944) 12 L T. R. 265, 
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default or failure, and the Darbar recetved something in liquidation or as a result of it, and 
the new assets had not been taken out of British India and there was no unequivocal act 
which severed the connection of the new assets from the original money-lending business > 

(5) that the claim made under ttem No. 6 was not permissible, because the Darbar was 
not taxable at all in British India and was excluded from the operation of s. 4(c) of the 
Income-tax Act except to the limited extent of its money-lending business by virtue of s. 2 
of the Government Trading Taxation Act, and it was only a limited assessee within the 
meaning of ss. 2(2) and 8 of the former Act to the extent to which tt is so made by s. 2 of 
the latter Act. 

Tue Gwalior Darbar was assessed to income-tax, through its agent A. H. 
Wadia, for the assessment year 1989-40, the previous year of accounting being 
April, 1, 1988, to March 81, 1989. The Darbar was participa in various in- 
dustrial and financial T inside the State as well as in British India. It 
owned the Hooghly Hy c Jute Press, the Ganges Jute Press, and the Asarva 
Textile Mills at Aeae adi in the latter territory, and it also did there money- 
lending business on a fairly extensive scale. During the year in question the 
Darbar was assessed to income-tax on the following items :— 

(1) Interest received on loan advanced to the Provident Investment Co, Ltd. Rs. 2,50,726 
(2) Share in the managing agency commission of the Tata Iron and Steel Co.Ltd. 8, 57,112 


(8) Income from property , ite T a 18,862 & 
(4y Dividends from Shapurji Broacha Mills on 75,212 shares es La .. 1,988,080 
(8) Dividends from C. P. Cement Ltd. ie a 88,447 


The above items were earned under the following circumstances : 

(1) A company called the Provident Investment Co. Ltd. was floated in 
Bombay in 1927 with a capital of Rs. 50 lacs, all the shares in which were held by 
the Darbar or its nominees. In 1988 the Darbar gave to the company a loan of 
Rs. Ne ee ee eae ebentures of an equal nominal 
value. The loan was advanced at Gwalior interest was payable there and 
the debentures also were deposited there. The company, however, brought the 
borrowed money to British India and untilised it in its money-lending business in 
British India. The interest on the loan during the accounting year amounted to 
Rs. 2,59,726 ; and it was paid to the Darbar at Gwalior. 

(2) The Darbar had ap pp F. E. Dinshaw as its agent to conduct its 

cial operations in British India. Dinshaw entered into an agreement with the 
Tata Iron & Steel Co. Ltd. of Bombay to finance the company at a time when it 
was badly in need of funds to give a loan of Rs. 1 crore, the interest fixed being 
at the rate of 1} per cent. above the Imperial Bank of India rate with a minimum 
of 6} per cent. per annum. -It was also agreed that Tata Sons & Co., who were 
the agents of the Tata Iron & Steel Co. Ltd., should give to Dinshaw a share of six 
annas in the rupee of the commission and other remuneration which as ts they 
were entitled to recover from the company. It was further aped Aei? agieed 
tbat such share should continue throughout the unexpired period of their agency, 
whether any monies were due to the lender or not. The money loaned belonged 
to the Darbar. Dimshaw gave Aid 4 annas of the above to the Darbar and 
kept 2 annas for himself. The Darbar demanded its money back; and it suited 
the Tata Iron & Steel Co. Ltd. to np the loan, but the commission of 6 annas 
was reduced to 4 annas, Dinshaw kept his 2 annas, but reduced the Darbar’s 
share from 4 to 2 annas. The 2 annas share of the Darbar amounted to Rs. 8,57,112 
‘during the accounting year. 

(8) The Darbar carried on other money-lending transactions in Bombay 
on mortgages of immoveable properties. The mortgagors made default in payi 
intereqt and also the pale a money. The Darbar sued on the mortgages and 
obtained decrees for sgle of the mo properties. At sales held in execution. 


of the decrees the Darbar purchased the properties and continued to own them. 
The lees so purchased fetched an income of Rs. 18,862 d the year. 
Lage its money-lending business the. Darbar gave a loan of Rs. 1 


. a to the Sir Shapurji Broacha Co., Ltd. The company want into diff- 
culties, and in “ite reconstruction the Darbar accepted 75,212 shares in the com- 
pany in satisfaction of its capital and interest. In the year in question the Darbar 
received Rs. 1,88,080 as dividend on the shares. 


rm 
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(5) The Darbar held debentures in the Central Provinces Portland Cement Co. 
Ltd., which company failed and went into litigation. A new company called the 
C. P. Cement Co. was formed, which took over the assets and liabi ities of the old 
compeny. Under the reconstruction the Darbar received 4588 preference shares in 
the new company in full satisfaction of its claim. Those shares earned a dividend 
of Rs. 88,447 during the year. 

(6) The Darbar invested a large sum in shares in various other public com- 
panies. The dividend on those shares amounted to Rs. 11,52,859. As the amount 
was treated as income from investments not coming within the scope of the Govern- 
ment Trading Taxation Act, it was not included in the assessment to income- 
tax. The Darber claimed that it was entitled to a set-off or refund of income-tax 
deemed under the provisions of s. 49B to have been paid by it. 

The Income-tax authorities assessed items Nos. 1 to ð to income-tax and dis- 
allowed the claim to refund under item No. 6. 

At the instance of the assessee the Commissioner of Income-tax, Bombay, 
referred to the High Court, under s. 66() of the Income-tax Act, six questions, 
which are set out in the judgment of the Chief Justice. 


Sir Jamshedji Kanga, with R. J. Kolah, for the assessee. 
M. C. Setalvad, with G. N. Joshi, for the Commissioner of Income-tax. 


Kanga. The income arising out of a loan made in Gwalior and re-payable in 
Gwalior is not income arising m British India, That has got nothing to do with 
our Bombay business. 

Section 42 of the Income-tax Act is applied to the assessee. It is contended 
that income may be deemed to have arisen in British India. Section 2 of the 
Government Hare Taxation Act does not cover artificial income. That section 
concerns itself with “ income arising ” in British India. It does not say “ deemed 
to have arisen.” The Act does use the word “deem”, but in another connection. 
The general rule is that no Ruler can be taxed. The Government Trading 
Taxation Act is the only charging Act. Besides s8. 2 and 8 of that Act there can 
be no artificial charging sections. See Patiala State Bank v. Commr. of Inc. Tag, 
where the observations of Beaumont C.J. are quoted with approval. 

{Caacta J. Was s. 42 considered ?] 

The question did not arise at all. ` In this connection I wish to draw attention to 
8. 185 of the Government of India Act, 1985. It shows that the Legislature never 
envisaged notional income. Artificial or notional income does not exist. It is 
nota thing. The Trading Taxation Act does not touch notional income. Reading 
the judgments of the Privy Counci and the Bombay High Court it is clear that 
income should anea arise or accrue in British India, Sections 8 and 4 of the 
Act are only a qua business. The words “same extent” in the 
Taxation Ant refer to method, levy and procedure. The learned Chief Justice in 
deciding the question of ulira vires considered the whole scheme of the Trading 
Taxation Act. Section 65 of the old Constitution Act was considered in Patiala 
State Bank, In re.* 

Section 42 of the Income-tax Act makes no reference to any business, while the 
Trading Taxation Act specifically does so. Section 42 wodd: therefore not apply 
to this case. 

The second question is about income arising from the unauthorised loan to 
Tata Sons & Co., Ltd., by the assessee’s agent in Bombay. I submit that the 
income not arising out of business of the assessee is not taxable under s. 2 of the 

Taxation Act. I admit it is income arising in British India and also that 
it would be taxable in the hands of any other assessee. That income does not 
arise out of business but is compensation for unauthorised user. For instance 
the income arising from an unauthorised business carried on by a trustee can be 
claimed by the beneficiary, but there the business does not become the beneficiary's 
business. In the case of any other assessee it would fall under the head “ other, 
sources ” but not in my case. 


1 (1948) 11 I. T. R. 617, 621, 2 (1941) 0 I. T. R. 95, 112. 
s.c. 46 Bom. L. R. 207, P.c. 
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_ The third question refers to the income arising out of properties bought by the 
assessee at auctions, the properties having been previously mortgaged to him. 

In the Patiala case the property was an asset of tho bank and the bank carried 
on money-lending business. Where in part satisfaction of a mortgage decree the 
mortgagee purchased the mo ed property for Rs. 60,000 and six months later 
sold the same for Rs. 88,000, the loss on the sale was held loss of capital endnote an 
allowable business loss in the loan transaction: Hémailal Motilal & 

Lallubhai v. The Commissioner of Income-taw, Bombay!, Patiala State Bank, i tes re.3 
See Raghunandan Prasad v. Comm. of Inc. Taz.* In this case unlike in the Patiala 
Bank case the asaessee became owner of the property on purchase at the 
auction. All my assets in British India are not for business. e agsessee as g 
money-lender and subsequently as a landlord are completely different characters. 

The income arising by way of. rent has nothing to do with his money-lending 
Þusiness. 

The last question is in regard to a claim made by the assessee for a refund of tax 
paid as shares held by the assessee. . 

First, the Income-tax Officer is not right in applying the old Act to the assessee. 
It has often been decided that the new Act is.to be applied in a case of this nature. 

The Trading Taxation Act makes mea company. I make a return under s. 22. 
I am taxed under the Act. Section 8 is the charging section in respect of a 
of my itcome. According to the Privy Council I am an assessee maie s. 8 of the 
Income-tax Act. The tax paid by the company is tax paid by me. Iam therefore 
entitled to refund under 8. 49B. it Tam an assesee for one purpose I am an assessee 
for all purposes. 

- Setaload. The assessee admittedly carries on a banking business. The loan 
in question is a part of operation of that business. ' 

On the construction put on the Government Trading Taxation Act by the other 
side several types of incomes would be excluded. What then is the true construc- 
tion of that Act? The relevant words are “all income arising in connection 
therewith.” There is no question of accrual. The income is neither notional 
nor artificial. Under s. 42 the notion is as regards the place of accrual and the 
accrual itself. The use of the word “therewith” is not in connection with the 
words “British India ” but applies to business. As business there is no 
place of accrual. The on of the business may be anywhere, becauge the 
section does not refer to any locality. A State would be “‘taxable” in the same 
manner as & en A State would be liable to be taxed on business carried on 
in the precincts of the State itself. The mode of recovery may be anything. There 
is nothing in the section which restricts the accrual of the i income to British India. 
It is sufficient if the income arises in connection with the business. 

The section divides itself into three parts: (1) Who is liable? The State is 
liable. (2) What is the subject-matter of the liability? All income.in connec- 
tion with the business. The “deeming” is connected with the place of arising. 
{8) To what extent is a person liable? I draw attention to the view of it taken 
by the Privy Council in the Patiala State Bank case. 

Then is the Trading Taxation Act ultra vires? That Act does not by itself bring 
in any income under the charging section. All that the Act says is that a State 
is liable in the same manner as a company. The provision of law which may thus 
be ultra vires is that which deals with a company and not the Trading Taxation 
Act. It may bes. 4{c) ov 8. 4 of the Income-tax Act. That part of s. 42 with 
which we are concerned was added in 1989. On the date of the amendment of 
1989 s. 99 of the Government of pee Act would be the section giving legislative 
competence to the Government. that this provision is not extra-territorial. 
Even if it is so to some extent, ie Indi Legislature is competent to do so under 
8.99. The ratio decidondi of Gov. Gen. in Council v. Raleigh Investment Co., Lid.* 
is that if the source of income is in British India it is territorial; and even if there 


1 (1988) 6 L T. C. 159. 85 Bom. L. R. 586, r.c. 
2 (1941) 0 I. T. R. 95. 4 aoka) LT Ru. 
8 (1988)11.T. R. 118, 123, o. [1944] F. C. R. 239. 
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be some measure of exttu-territoriality, it is permissible under s. 99 of the Govern- 
ment of India Act. See also Wallace Bros. & Co. Ltd. v. Comr. of Inc. Taw, Bombay. 

Section 2(1) (a) of the Trading Taxation Act is the charging section the scope of 
which has been enlarged by s. 42. If there is some circumstance to connect it 
with British India, then it is for the Legislature to decide how far it is to be taxed. 
See Wallace Bros. Co. Tad. v. Commr. of Ine. Taz, B 

With regard to the commission received from Tata oe, Ltd., I say that the 
income arises from a transaction entered into an agent of the assessee and 
connected with his money-lending business. Thee is nothing to dissociate it 
from the original transaction of the initial advance. 

With regard to the last question the position is fogged by an inaccurate statement. 
What is deducted is not the tax deducted at source. Tax on dividends is tax paid 
by the company on its profits. The assessec has given away nothing to the 

mpany. The company pays tax on its own behalf and not for the shareholder. 
What the law does is to give a relief under 8. 49B to come and claim a refund. 

Is the assessee in this case entitled to come under s. 49B and claim a refund ? 
He can if he is an assessee under 8. 8 of the Act. If according to the other side the 
assessee is immune from taxation not being taxable apart from the Trading 
Taxation Act, he is not an assessee. If an assessee is “deemed” to be a company 
for certain purposes he is not a company in all senses of the term. The liability 
of the assessee is concerned with business only. 


Kanga. The cases cited are irrelevant. After the Patiala Bank case the 
question where I do business is not important. I submit that there must be some 
nexus between the two businesses. 

H. R. M. 


Srong C. J. This is a reference under s. 66(1) of the Indian Income-tax Act, 
1922, and when it was called on in this Court, Mr. Setalvad, on behalf of the 
Commissioner, drew our attention to the fact that although a reference was asked 
for by the assessee, “‘ the Gwalior Darbar,” that is to say, the State of Gwalior, 
as long ego as October 5, 1940, no reference was in fact made for six years. 
Mr. Setalvad pleaded in excuse for this gross delay the other work of the authori- 
ties concern I feel that no such excuse can be any exoneration for such a 
peo lapse, which amounts to a denial of justice to the taxpayer who under the 

w is compelled to pay the full tax demanded pending a decision on the reference 
by this Court. It is most unfair, and it is to be hoped that the authorities will 
so conduct their affairs in the future that delays of this sort will not be heard of 


The questions submitted to us, which are six in number, concern the assessment 
made on the Gwalior Darbar, through its agent Mr. A. H. Wadia, for the assessment 
year 1989-40 in respect of the account year April 1, 1988, to March 81, 1989, and 
touch and concern, except for question No. 6, the Gwalior Darbar’s moneylending 
transactions in British India, and arise by virtue of the Government Trading 
Taxation Act ITI of 1926. Section 2 of that Act provides :— 

“2. (1) Where a trade or business of any kind is carried on by or on behalf of the Govern- 
ment of any part of Hts Majesty’s Dominions, exclustve of British India, that Government shall, 
in respect of the trade or business and of all operations connected therewith, all property occupied 
in British India and all goods owned in British India for the purposes thereof, and all income arising 
in connection therewith, be Hable— 

(a) to taxation under the Indian Income-tax Act, 1922, in the same manner and to the same 
extent as in the like case a company would be liable ; 

_ {b) to all other taxation for the time being in force in British India in the same manner as 
in the like case any other person would be liable. 

(3) For the purposes of the levy and collection of income-tax under the Indian Income-tax 
Act, 1922, in accordance with the provisions of sub-section (1), any Government to which that 
sub-section applies shall be deemed to be a compeny within the meaning of that Act, and the 
provisions of that Act shall apply accordingly.” ` 
And then sub-s. (3) is a definition section as to the scope of the expression “His 


1 (1948) 11 L. T. R. 559. 2 (1945) 18 I. T. R. 39, F.C. 


688 THE BOMBAY LAW REPORTER, [YoL. XLIx. 


Majesty’s Dominions.” There is no doubt that the State of Gwalior is an entity 
ka the purview of that section. As formulated the questions which have been 
referred to us are as follows :— 1 -=3 

(1) Whether in the circumstances of this case the interest of Rs. 2,50,726 received by the 
Durbar on the loan advanced to the Provident Investment Co. Ltd., is assessable under the 
provisions of the Indian Income-tax Act read with the Government Trading Taxation Act IIT 
of 1926 ? 

(2) Whether the sum of Rs. 8,57,113 recetved by the Durbar out of the managing agency 
commission paid by the Tata Iron & Steel Co. Ltd., to Tata Sons Ltd. is assessable under the 
provisions of the Indian Income-tax Act read with the Government Trading Taxation Act IIT 
of 1926 ? 

(8) Whether the income derived from the property situated in Bombay and other places in 
British India purchased by the Durbar at execution sales in enforcement of mortgage decrees 
against mortgagors who’ had failed to pay the amounts advanced to them in the course of the 
money-lending business of the Durbar, is income arising in connection with the said business 
within the meaning of section 2 of the Government Trading Taxation Act and whether the income 
_ arising from such property is Hable to assessment under the provisions of the Indian Income-tax 
Act read with the Government Trading Taxation Act III of 1926? 

(4) Whether the dividend of Rs. 1,88,080 received by the Durbar from the Sir Shapurj! 
Broacha Mills Ltd. is taxable in the ciroumstances of this case under the provisions of the Indian 


_ Inoome-tax Act read with the Government Trading Taxation Act IIT of 1926? 


(8) Whether the dividend of Rs. 88,447 received by the Durbar from the C. P. Cement Co. 
Ltd. is taxable in the circumstances of this case-under the provisions of the Indian Income-tax 
Act read with the Government Trading Taxation Act IT of 1926 ? and 4 

(6) Whether the Durbar Is entitled under the provisions of the Income-tax Act read with 
the Government Trading Taxation Act IIT of 1926 to a refund under s, 48(1) or a set-off under 
s. 18(5) of the Income-tax Act of income-tax alleged to be deemed under s. 48B thereof to have 
been paid by it as a shareholder in respect of the dividend received by it during the previous 
year? ; 

With regard to question No. 1. Sir Jamshedji Kanga on behalf of the assessee 
submits that s. 2 of the 1926 Act only deals with income which actually arises in 
British India, and not with income which under the Indian Income-tax Act, -1922, 
as amended by the 1989 Income tax Act, is deemed to arise in British India or 
-with income which under the amendments to s. 42 of the Act accrues‘or arises, 
whether directly or indirectly, through or from any money lent at interest and 
brought into British India in cash or in kind, which shall be deemed to be income 
accruing or arising within British India, and he submits, that if it were not so, the 
1926 Act would be ultra vires the Indian islature. The 1926 Act was enacted 
by virtue of the powers contained in s. 65 of the Government of India Act, 1919, 
but the words -I have quoted from s. 42 of the Indian Income-tax Act were not 
introduced until the 1989 amendments to that Act, that is to say, after s. 99 of 
the Government of India Act, 1985, had come into force. The sum of Rs. 2,59,726 
involved in this question arose as follows :— 


‘* A;company styled the Provident Investment Co. Ltd. was Incorporated in Britiah India in 
1927 with headquarters in Bombay, with 4966 shares of Rs. 1,000 each. It is practically a one 
man company as all the shares are either owned by the Gwalior Durber or its nominees. In 1988 
the Durbar advanced to this company a loan of Rs. 50 lakhs on the security of its first mortgage 
debentures of an equal nominal value. The loan was advanced at Gwalior, The interest was 
payable there and the debentures also were deposited there. But admittedly the company 
brought the borrowed money to British India and utilised it for the purposes of tta business in 
British India. The interest on the loan received by the Durbar for the year amounted to 
Rs, 2,59,7%6 referred to in Item (A) above. The interest was receivable and actually recetved 
at Gwalior.” : 

In addition to these facts, there is the furthet finding of fact, that this loan of 
Rs. 50 lakhs formed part of the operations connected with the moneylending 
business of the Durbar. So that it comes to this, that the income belonged to or 
was connected with the Gwalior Durbar’s moneylending business in British India, 
but accrued or arose to it outside British India. In my opinion Sir Jamshedji 
Kanga’s first contention is concluded against the asseasee by the decision in the 
Patiala State Bank case, which was decided by this High Court (see In re Patiala State 


` 
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Bank,!) which decision was upheld by the Privy Council (see Patiala State Bank 
v. Commissioner of Income-Tax, Bombay). In delivering the judgment of the Board, 
Lord Romer said (p. 211) :— 

“ In their Lordships’ opinion the answers which the High Court gave to the questions referred 
to them are plainly right, as is the reasoning upon which these answers were based. There 
are no words to be found in the Act of 1926 confining the operation of s. 2 to trades or businesses 
carried on in British India. The words of the section are quite general in thetr terms, and their 
Lordshipe are quite unable to find any reason whatever for introducing into the section by impli- 
cation the qualification for which the appellant bank contends. The section therefore applies 
to the business of the bank although it is carried on exclusively in the State of Patiala. That 
being so it follows that the assessment complained of is a valid assessment, inasmuch as all the 
items affected by it represent Income profits or gains of the said business received in British India, 
and are therefore such as would have been taxable under the Act of 192% if recetved by a company 
‘in the like case’"’, : 

In the case of a foreign company this income would be liable to Indian income-tax 
under sub-s. 4(c) of the 1922 Act, and in my opinion the Gwalior Durbar comes 
within the clear words of sub-s. 2(1) (a) of the 1926 Act, “ liable to taxation under 
the Indian Income-tax Act, 1922, in the same manner and to the same extent 
as in the like case of a company would be liable.” This concludes the matter, 
for a Ruler in respect ofa trade or business carried on within British India is liable 
in respect of income arising in connection therewith to be taxed as if he were a 


company. 

With regard to the submission of «lira vires, this proceeds on the basis that in 
making the Gwalior Durbar liable to taxation in respect of the income envisaged 
by s. 42 of the Indian Income-tax Act, 1922, as amended by the 1989 Act, extra- 
territorial legislation has been ed. Butinmy opinion this is not so, for as long 
as there is a residential or business connection with British India, no question of 
the law being extra-territorial can arise. There is a territorial connection in 
this case through the nexus of the Gwalior Durbar’s moneylending business carried 
on in British India (see Gov. Gen: in Counctl v. Raleigh Investment Co., Ltd.*) 
See also Wallace Bros. & Co. Lid. v. Commissioner of Income-taw Bombay* in 
which case Sir John Beaumont said (p. 987) :— 

“ There is clearly no provision in the Act which says that any extra-territorial legislation 
shall be outside the powers of the Indian Legislature. I will only refer to one passage in Colontal 
Gas Association Lid. v. Federal Commissioner of Tasation,* from the judgment of Mr. Justice 
Dixon, in which he says: 

‘To derive Income from a country involves the person deriving it in a territortal connec- 
tion with the country sufficient to support the validity of an exercise of the powerin respect 
of the person as distinguished from the income.’ 

That is to say, if a person is deriving Income from a business carried on in a country, he has 
a sufficient territorial connection with that country. to prevent a law imposing tax upon him being 
regarded as extra-territoriel. Mr. Setalvad contends that inasmuch as the whole basis of liability 
to tax under the impugned sub-section is based on the bulk of the assessee’s income arising in 
British India, the sub-section would not fall within an express prohibition against any extra- 
territorial legislation. It is, no doubt, true that there is some extra-territorial effect in the 
impugned sub-section. It does eħable the foreign income of a non-resident to be taxed. But 
other sections have some extra-territorlal effect, for instance, s. 4 (a) (í), which directs that 
an individual shall be regarded as resident in British India if he has been there fora period amount- 
ing to one hundred and eighty-two days; so that, although he has been in India only for half a year, 
he is to be taxed for the whole year; in that sense there is some extra-territorial effect in that 
provision. So I think there is in s. 42, which enables a non-resident to be taxed in respect of 
income derived from a business connection in British India. That extra-territorial effect is not 
so great as in the case of the impugned sub-section, because the income taxed under s. 42 must be 
derived from British India; but still it does enable a non-resident to be taxed. If one is going 
to say that the Government of India Act precludes all legislation which has any extre-territorial 

-effect, it would be difficult to justify, not only the impugned sub-section, but s. 4A(a) (i) and 
ws. 42, But, as I have said, there is nothing in the Government of India Act which lays it down 


1 (1940) 48 Bom. L. R. 84. s.o. [1044] F. C. R. 229. 
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that any legislation having any extra-territorial effect is invalid, and short of such a prohibition, 
I cannot see any principle on which the impugned sub-section can be held to be wlira vires.” 
This case was confirmed in the Federal Court (see Wallace Bros. & Co., Lid. v. 
Commis. of Inc.-taz') in which the Chief Justice of India Sir Patrick Spens 
said (p. 156) :— ; : 

“ Ag regards the contention that the impugned provisions are extra-territorial in their 
operation and accordingly beyond the powers of the Indian Legislature, we are of the opinion 
that taking the scheme as a whole they are not in their operation extra-territorial in the strict. 
legal sense of that term. The Legislature has not attempted to regulate, punish or directly 
deal with any act done beyond the territorial limits of British India nor does it seek to impose a 
liability on property situate outside its jurisdiction. It was conceded on behalf of the appellant. 
that when a person is resident in British India any legislation which brings his foreign Income into 
account in assessing him to inoome-tax will not be extra-territorial. This illustration establishes 
(1) that the'mere fact of the accrual of the income abroad is not conclusive, and (2) that when 
the cases refer in justification of such taxation, to the protection which a person enjoys by his 
residence in a particular country, the benefit of that protection is not limited to the income accrued 
or received in that commtry. Where the connection of the assessee with a particular country is. 
not founded upon residence but arises out of business operations, it may be a question of degree- 
whether the connection is slender or intimate, but tt can nonetheless be as factual a connection 
as a connection based on residence.” 


Accordingly in my judgment both these submissions fail and the Rs. 2,59,726 
is liable to Indian Income-tax Act. 

As to question No. 2. This involves a sum of Rs. 8,57,112 derived from a.two 
annas share of Tata Sons Ltd. as managing agents of the Tata Iron & Steel Co. Ltd. 
Tt arises in a somewhat curious way. In 1924 Mr. Dinshaw, as agent for the 
Gwalior Durbar, lent from the moneylending business one crore of rupees, at a 
minimum rate of interest of 64 per cent. to the Tata Iron & Steel Co. Ltd. and 
as additional consideration he received a six annas share, in perpetuity, in the 
commission and other remuneration paid by Tata Iron & Steel Co. Ltd. to Tata 
Sons Ltd. Mr. Dinshaw passed on four annas to the Gwalior Durbar and retained 
two annas for himself. This transaction it appears was objected to by the R cy 
of the Gwalior State, and in 1927 the loans were repaid on terms which incaded 
the six annas share being reduced to four annas, two annas for Mr. Dinshaw 

nally and two annas for the Gwalior Durbar. The Rs. 8,57,112 represent 
the Gwalior Durbar’s two annas share received during the account year. ‘Cleatly, 
in my opinion, this payment was not only connected with, but in fact still is an 
asset of the moneylending business. There is nothing suggested to sever it from 
such business or to alter its quality or nature. Accordingly in my judgment it 
falls to be taxed in the assessment year in question. 

With regard to questions Nos. 8, 4 and 5. These questions can be conveniently” 
taken ther, because the same te a applies in each case. In each case the 
Gwalior bar made a loan in British India as part of its moneylending business, 
and in each case there was a default or failure and the Gwalior Durbar received. 
something in liquidation, or as a result of it. 

The facts with regard to case No. 8 are as follows :— 

“ During the course of the Durbar’s moneylending transactions in Bombay and elsewhere 
some of the mortgagors made default in payment of the principal and interest and the Durber 
filed sutta to enforce the mortgages and obtained decrees for the sale of the properties. The 
mortgaged properties which are all in British India were put up for sale in execution of these 
decrees and were purchased in Court auctions by the Durbar and the Durbar still continues to 
own these properties.” 

The amount involved in question No. 8 represents the income from these 


properties. 
The facts with regard to question No. 4 are: 

“Tn the course of the Durbar’s moneylending business it undertook to finance the operations 
of the Sir Shapurji Broacha Mills Ltd. and was providing funds required from time to time for 
the business of the Mills, Between the years 1925 and 1980 the total sum advanced from time 
to time amounted to about a crore of rupees, in respect, of principal, and the interest due on 
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the advances amounted to Rs. 40 lakhs. The Company’s position became hopeléss and a scheme 
of reconstruction was introduced with the sanction of the Court in the year 1988 according to which 
the Durbar agreed to give up its claim to all the interest and also to substantial part of the princi- 
pal. The result was that the Durbar accepted 75212 shares of the face value of Rs. 100 each under 
the reconstruction scheme in full satisfaction of its claim, that is the sum due to tt was reduced to 
Rs. 75,291,200," tre, 

In the year under reference the reconstructed company paid a dividend of 
Rs. 1,88,080, on the shares standing in the name of the Durbar and this is the 
item in question. 

The facts with regard to question No. 5 are more or less the same as those in 

estion No. 4. The Durbar held debentures in a company called the Central 

vinces Portland Cement Co. Ltd. which company failed and went into liquida- 
tion. A new company named the C. P. Cement Company was formed in 1929, 
which took over the assets and liabilities of the old company and the Durbar 
accepted 4558 preference shares in the new company in full satisfaction of its claim. 
During the accounting year in question the new company paid dividends amounting 
to Rs. 88,447 and those dividends are the amount involved in this question. 

In each of these cases the new asset has not been taken out of British India, and 
there is no unequivocal act, which severs the connection of these three new assets 
from the original moneylending business. In my opinion these three cases are 
covered by what was said by Sir John Beaumont in referring to the Mussoorie 
properties in the Patiala State Bank case,! (p. 91) :— 

“** Whether the property sttuate at Mussorie taken over by the Patiala State Bank from its 
debtor, a subject of the Patiala State, in part satisfaction of a loan advanced to him, is property 
ocoupied in British India for the purposes of tts trade or business in British India within the 
meaning of section 2 of the Government Trading Taxation Act and whether all income arising 
from such property is liable to assessment by virtue of the provisions of the said Act?’ Sub- 
stantially, I think the answer to this question must be in the affirmative, but I think that the 
property, which has been taken over in respect of a bed debt of the banking business, is not 
property occupied tn British India for the purposes of the business, but the income derived from 
such payments is income arising in connection with such business, and in that sense falls to be 
taxed.” 

For the same reason, in my judgment, the income in each of these three cases 
falis to be taxed in regard to the asseessment year in question. ; 

As to question No. 6. This question is of a somewhat different character, and 
concerns the claim for a refund of tax on dividends paid after deduction of tax 
by the companies concerned. The facts as stated in the reference are as follows :— 

“The Durbar invested large sums in shares in various public companies besides the shares 
in the two companies referred to in questions Nos. 4 and 5. The dividends received during the 
year from these companies were Rs. 11,52,859. As these were treated to be income from invest- 
ments not coming within the soope of the prement Trading Taxation Act, the Income-tax 
OfMoer did not include these in the assessment. Whe Durbar however claimed that it was entitled 
to a set off or refund of income-tax deemed under the provisions of s. 49B to have been paid 
by it.” ae: ee 

By s. 48 of the Indian Income-tax Act it is provided : 

“ If any Individual, Hindu undivided family, comipany,loocal authority, firm or other associa- 
tion of persons, or any partner of a firm or member-of an association individually satisfies the 
Income-tax OMoer or other authority appointed by the Centra] Government in this behalf that 
the amount of tax paid by him or on his behalf or treated as paid on his behalf for any year 
exceeds the amount with which he is properly chargeable under this Act for that year, he shall be 
entitled to a refund of any such excess.” 

By s. 49B it is provided : : 

“ Where any dividend has been paid, credited or distributed or is deemed to have been paid, 
crodited or distributed to any of the persons specified in section 8 who is a shareholder of a 
company which is dssessed to income-tax in British India or elsewhere, such person shall be 
deemed in respect of such dividend himself to have paid income-tax (exclusive of super-tax) 
at the rate applicable to the total income of a company for the financial year in which the dividend 
has been paid, credited or distributed or is deemed to have been paid, credited or distributed on 


1 (1940) 48 Bom. L. R. 84. 
R 41 : 


642 THE BOMBAY LAW REPORTER. _ [VoL, an. 


so much of the dividend as bears to the whole the same proportion as the amount of income on 
which the company is liable to pay fncome-tax bears to the whole income of the company.” 
` But the Gwalior Durbar, being a State, is not taxable at all in British India, 
and is excluded from the operation of s. 4(c) of the Income-tax Act except to the 
limited extent of its moneylending business by virtue of the 1926 Act. The Durbar 
is only a limited assessee, within the meaning of sub.-s. 2(2) and s. 8 of the Income- 
tax Act to the extent to which it is so made by the 1926 Trading Act. If it were 
otherwise, then the whole income on these shares would be liable to Indian income- 
tax and the Durbar’s privileged position as a State would be gone. Sir Jamshedji 
Kanga, on behalf of the assessee, goes to the length of saying, that if the Gwalior 
Durbar had no moneylending business at all and its only financial interest in 
British India were these shares, although he would not as a Ruler be liable to be 
assessed to tax, he would nevertheless be entitled under the refund sections. The 
apswer in my opinion must be that anyone who is not liable to Indian Income-tax 
at all can no more claim a benefit under that Act than he can be saddled with a 
burden. This claim also of the Gwalior Durbar must, in my opinion , be rejected. 
In order to mark our displeasure at the six years’ delay in making this a Se 
referred to at the beginning of my judgment, we deprive the Commissioner of one- 
half of his costs and order the assessee to pay one-half of the Commissioner’s costs. 
Certificate granted under s. 205 of the Constitution Act. 


Cuacia J. The six questions we have to consider in this Reference all raise 
the question of the liability of the Gwalior Durbar to tax. Now by the Comity 
of Nations Sovereigns and Rulers of States are not subject to the Municipal laws 
of any particular country and it is only by the Government Trading Taxation Act 
(LI of 1926) that His Msjesty’s Dominions including territories under His Majesty’s 

rotection or territories m respect of which a mandate was being aadi by: the 
vernment of any part of His Majesty’s Dominions were made subject to payment 
of mcome-tax er certain conditions and limitations contained in that statute. 
Therefore it is necessary in order to determine what the liability of a Ruling State 
is to pay income-tax under the Indian Income-tax Act to construe the provisions 
of that statute. Now in order that a Government contemplated by that statute 
should become liable to taxation, it must carry on trade or business. The Privy 
Council has now laid down in Patiala State Bank v. Commissioner of Income-taa, 
Bombay!, that the trade or business need not be carried on in British India. It 
would be sufficient if a trade or business is carried on anywhere. Then there must 
be income which must arise in connection with that e or business or in connec- 
tion with the property occupied in British India and all goods owned in British 
India for the purposes of that trade or business. Now it is to be noted that all 
income which arises in connection with trade or business or property or goods is 
made liable to tax. There is no limitgijon or qualification to the reasion 
“income” used by the Legislature. only limitation which one finds is the 
limitation that is to be found in sub-cl. (a) of s. 2(1) of the Government Trading 
Taxation Act and that is that the liability to tax is in the same ‘manner and to the 
same extent as a company would be liable under the Indian Income-tax Act. 
Sir Jamshedji Kanga has strenuously contended that the income in connection 
with trade or business that becomes liable under this statute is income which must 
arise in British India, That is in my opinion reading into the section a qualifica- 
tion ora limitation which the Legislature did not think fit to import. Now if that is 
the true construction of s. 2(1) (a) which contains the material provisions of the 
Act as far as these questions are concerned, what is the liability of the Ruler in 
relation to the income covered by question No. 1? 

Question (1) deals with the loan advanced by the Gwalior Durbar to the Provident 
Investment Company, Limited, in Gwalior. The interest which the Durbar 
earned on this loan was also to be received in Gwalior, But the Provident 
Investmen Company, Limited, the borrower, took the money lent to it from 
Gwalior into British India. Now, says Sir Jamshedji, this is an artificial income 
and the income that has got fo be taxed under Act III of 1926 is actual income. 

E (1946) 46 Bom. L. R. 207, P.O. : 


. 


` 


1947,] COMMISSIONER OF INCOME-TAX 0. WADIA—Chagla J. 648 


Now to my mind that is an entirely fallacious argument, because the income which 
the Durbar received was’ actual Income—income which could be computed in 
rupees annas and pies; what is fictional or artificial or notional about it is the 
place of accrual, Under s. 42 of the Indian Income-tax Act, non-residents are 
made liable to tax in case of certain kinds of incomes which the law considers to be 
incomes for the es of the Income-tax Act; they are deemed to arise or 
accrue in British dis, and one of these kinds of income is where any money lent 
on interest is brought into British India and any income arising from such money 
is deemed to be income for the purposes of s. 42 of the Income-tax Act. Therefore, 
s. 42 considers the accrual of income in cases of moneys lent and brought into British 
India as having accrued in British India. The only two questions which we have 
to ask with regard to this income in order to decide determine whether the 
Gwalior Durbar is liable to tax or not are : first, did this income arise in connection 
with the trade or business carried on by the Gwalior Durbar? and the second 
estion is: if the Gwalior Durbar was a company, would it be liable to tax under 
the provisions of the Indian Income-tax Act? Now with regard to the first 
oro there is a finding of fact by the Assistant Appellate Commissioner that 
loan was advanced as part of the operations connected with the money-lending 
business, and that finding of fact is reiterated by the Commissioner ai in hi 
opiatai says something to the same effect, With regard to the second question, 
ere can be no doubt that a non-resident company would be liable to tax on 
money which it lent to a borrower and which money was brought into British 
India and from which money the company derived income. If the company is 
liable, then under s. 2(1) (a) of the Government Trading Taxation Act the Gwalior 
Durbar is also liable. eM 
Two objections have been taken by Sir Jamshedji Kanga to the liability of the 
haan DATDA O oo crf Fired denver pacar In the first place, it is 
that Act of 1928, if it purports to tax incomeof this nature, is extra- 
territorial in its operation ; and it is further contended that, if it is extra-territorial, 
it is ulira vires of the Indian Legislature. In my opinion, both these contentions 
are untenable. In the case of income-tax what the Legislature does is to tax the 
assessee in connection with his income, and the proper territorial limitation is that 
that from which the income is derived should be within the territory for which the 
Legislature is enacting laws. In this case the money was lent in Gwalior but 
that money was brought into British India, and there can be no doubt that there is 
a connection—and a very direct one—between the income derived by the Gwalior 
Durbar and the money which undoubtedly it lent at Gwalior but which was in 
British India when the mcome was derived. The cases in the books also lay 
down that in order that an Income-tax legislation should be intra-territorial there 
must be some nexus between the State and the individual whom it is seeking to 
tax, and the nexus which is supplied in this case is the presence of the money lent 
in British India. That constitutes the nexus between the taxing State and the 


assessee, namely, the Gwalior Durbar. ing that this provision is extra- 
territorial in its character, in my opinion, the Indian islature is perfectly 
competent to enact extra-territoria] legislation. The Indian Legislature is the 


creature of the Government of India Act of 1985; but within the limits of that 
Statute it is sovereign in character. Section 99 empowers the Legislature tomake 
laws for the whole or any part of British India, and these laws are to be made with 
regard to the subjects which are enumerated in s. 100 and the Schedules to that 
section of the Act. Therefore the only limitation on the Legislature is (1) that 
the Act or the law must be for peace, order and good Government of British Indi 
and (2) that it must relate to the subjects specified in the seventh schedule. 
Income-tax is a subject which the Indian Legislature is competent to legislate 
upon ; and if it is for peace, order and good Government of British India, then no 
limitation is placed upon the Legislature that the provisions of the Act of the Legis- 
lature should be intra-territorial in their charade It is entirely a matter 
of State policy to what extent the Indian isJature should enact extra-territorial 
statutes. No Legislature would like to stultify itself and dug copy ET 
laws which it could not enforce ;‘but those are not matters for a Court of law. 
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Ail that we are concerned to consider is the validity of the ‘Act passed by the 
¥ndian Legislature and, in my opinion, an Act of an Indian Legislature -cannot 
be impugned solely on the ground that its operations are extra-territorial in their 
character. I may point out thatit was suggested by Sir Jamshedji that the 
proper Act to consider is not the Government-of India Act of 1985 but the Govern- 
ment of India Act of 1919, becauseit was sought to be contended that the Govern- 
ment of India Act which was in -force when Act MI of 1926 was passed was thë 
Act of 1919; and what we have to consider is whether Act III of 1926 was intra 
vires of the Indian Legislature looking to the terms of the Act of 1919. Now Act 
III of 1926 makes a Ruler liable with regard to his income in connection with his 
trade or business in the same manner and to the same extent as a company would 
be liable under the provisions of the Indian Income-tax Act. Therefore we have 
really to look to the Indian Income-tax Act of 1922 to see whether the income 
taxed under the provisions of that Act makes the application of Act III of 1926 
extra-territorial in its operation ; and s. 42 of the Indian Income-tax Act or rather 
the particular provision with regard to the money lent being brought into British 
India was incorporated into the Income-tax Act of 1922 by the amending Act of 
1989.’ Therefore when the Legislature passed that amendment and made a Ruler 
liable with regard to the income of that character, the Indian Legislature was fully 
competent to legislate in that sense and for the purpose of im that liability. 

With regard to the second question, I do not see how it can be disputed that the 
two-annas share in the commission paid by the Tata Iron & Steel Company, 
Limited, which the Durbar is receiving does not owe its origin to the loan originally 
advanced by F. E. Dinshaw in 1924. A rather fantastic theory was suggested by 
Sir Jamshedji Kanga. He suggested that in ing this advance F., E. Dinshaw 
committed a breach of his duty as an agent to the Gwalior Durbar, and when the 
loan was terminated F. E. Dinshaw started paying two annas in the rupee of 
this commission to the Durbar as compensation or damages for breach of his duty 
as agent, A: from the fact that the whole suggestion, as I have said, is fantastic, 
there is absolutely nothing on the record to bear out this suggestion. The facts 
on the record are, that a loan was advanced by F. E. Dinshaw on certain terms, 
- one of the terms being payout of a certam share in the Tata Sons, Limited, 

that Dinshaw put.an end to the loan but payment of a share in this comimssion 
to the Gwalior Durbar continued. 

. With regard to question No. 8, it has been urged by Sir Jamshedji Kanga that 
when the Durbar purchased the mortgaged properties at the judicial sale, it becamé 
the absolute owners of the.property and these properties nothing whatever 
to do with the trade or business carried on by it; and in support of that contention, 
Sir Jamshedji has relied on a@ decision of this Court in Himatlal Motilal & Ramanlal 
Lallubhai v. The Commissioner of Income-Taz, Bombay,'. In that case in part 
satisfaction of a mortgage decree the mortgagee purchased the mo ed property 
for Rs. 60,000 and six months later sold the same for Rs. 88,000 and he claimed 
the loss as an allowable business loss in the loan transaction; and Sir John 
Beaumont, Chief Justice, and Mr. Justice Mirza held that the loss on the sale was 
loss of capital invested in the purchase of the property and not an allowable business 
loss in the loan transaction as claimed by the assessee. Now there is nothing to 
indicate in the facts of that case that the assessee was carrying ona moneylending 
business. If this was an isolated loan transaction, then the decision of our Court, 
with respect, is perfectly understandable. The difficulty in the way of Sir Jam- 
shedji is this : that we have on the record the fact that his client carries on a money- 
lending business, that these properties were mo against advances of moneys, 
and that as the moneys were not paid, the properties were brought to sale and the 
Durbar purchased these properties. Ordinarily to my mind these properties 
would continue to remain in the moneylending business as assets of that busineas 
standing ‘to the credit of that business. It was for the assessee to show and to 
establish that he did something whereby he withdrew these properties from the 
moneylending business and constituted ‘her an independent investment. There 
is nothing whatever on the record to establish that position. 
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I agree with the learned Chief Justice that questions Nos. (4) and (5) in principle 
stand on the same footing as question No. (8). In the case of question 
No. (8), in place of the mortgage money beng returned to the Durbar, it obtained 
certain properties. In the case of questions Nos. (4) and (8), the debtor again 
defaulted and instead of the immoveable property the Durbar received certain 
shares. The principle that must govern the transactions ere questions 
Nos. (4) and (5) must be the same as underlies the transaction covered by question 
No. (8). 

Question No. (6) raises a rather more important question. The Durbar has 
invested large sums in the purchase of shares of limited companies. Admittedly 
these investments have nothing whatever to do with the moneylending business. 
The Durbar contends that it is entitled to claim a refund in respect of tax paid 
on these dividends by the various limited companies. Now the position in law 
is that a company does not pay tax on behalf of a shareholder. A company pays 
tax on its profits and after payment of tax dividends are distributed to the various 
shareholders. But in order to avoid double taxation, the Legislature has provided 
by s. 49B that the tax paid by the company should be deemed to have been paid 
by the shareholder. Sir Jamshedji says that with regard to these investments, 
he is not liable to pay any tax because these investments have nothing to do with 
trade or business and do not fall within the ambit of Act IN of 1926, and, therefore, 
he says that to the extent that tax had been paid by the company he is entitled 
to a refund. Nows. 49B provides that only a person specified in s. 8 and who is a 
shareholder of a company which is assessed to income-tax in British India or 
elsewhere is entitled to the benefit of that section. The Durbar is undoubtedly 
a shareholder in companies which are assessed to tax; but the question that 
falls to be considered is whether it is a person specified ins. 8. Now Sir Jamshedji 
says that the Durbar is a company assessable as a company and he falls under s. 8. 
He argues that but for that he would not be liable to pay any tax at all. It is by 
tac afa: 8 We contends that he sa be changed todas at all Now it is entirely 
fallacious to suggest that the charging section with regard to the Gwalior Durbar 
is s. 8 of the Act. It is not by virtue of s. 8 that the Gwalior Durbar is made 
liable to pay tax under the Indian Income-tax Act nor is it that he is an assessee 
contemplated by s. 8 of the Act. The charging section with r to the Durbar 
is 3. 2(1) (a) of the Government Trading Taxation Act ( III of 1926) and that is 
the section that makes him liable to pay tax, and it is that section that provides 
that he is liable to pay tax as if he was a company in the same manner and to 
the same extent as in the like case a company would be liable. Therefore the 
effect of this provision is that for the purposes of the Indian Income-tax Act the 
Durbar is deemed to be a company; but that does not make it a company, nor 
does it make it an assessee under 8. 8 of the Indian Income-tax Act nor does it 
enlarge the ambit of s.? 8 by including a Ruler as an assessee for the purposes of 
8. 8 of the Act. 

I, therefore, agree that the questions should be answered in the manner suggested 
by the learned Chie? Justice. : 


Attorney for Commissioner: D. H. Nanavati. 
Attorneys for assessee: Payne & Co. 
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Before Sir Leonard Stone, Ki., Chief Justice, and Mr. Justice Chagla. 
VELJI SHIVJI v. MATHURADAS HARIDAS.* 

Civil Procedure Code (Act V of 1908), O. XXI, T. 8, Seo. 152—Insolvency of plainti{f—Effect on 
suit filed by him—Abatement of swit for unmillingness of Official Assignee to continue ti—Annul- 
ment of plaintiffs insoloency—W kether such plaintiff can continue suti—Difference between 
abatement and dismissal of swit—Practice as regards abatement of swit—Judge—Porer to 
annul mistakes of clerical nature. : . 


* Decided, March 17, 1947.0. C. J. Appeal No. 52 of 1948 : Suit No. 1655 of 1988. 
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Order XXII, r. 8 (1), of the Civil Procedure Code, 1908, contemplates that there should be 
a bar against the Official Assignee from proceeding with the suit if he does not comply with 
the order passed against him with regard to the giving of security for costs or if for any other 
reason he declines to continue the suit. Unless the suit is in fact dismissed under r. 8 (2), 
the sult is not dead but continues to remain on the file of the Court. The abatement which 
follows upon the default on the pert of the Official Assignee, under r, 8({1), isan abatement 
which affects only the Official Assignee so long as he is the dominus Kis of the litigation. 
But when the order of adjudication is annulled, the plaintiff is restored to his full rights, and 
if be wants to proceed with the litigation, there is no impediment, as far as ho is concerned, 
under the Code which would prevent him from proceeding with the litigation. 

When an order is made under O. XXII, r. 8(1), it is distrable—indeed it is very necemary 
—that such an order should not be made without hearing the Official Assignee. If the 
Official Assignee declines to continue the suit or if he fails to give security for costs, without 
any order from the Court there is an abatement of the suit; but the Court cannot direct 
that the suit should be placed on the daily Board for dimmissal, because tt is only on an appli- 
cation by the defendant under r. 8(2) that the Court may dismiss the suit and award him 
costs. It is left to the option of the defendant whether he should or should not apply for a 
dismissal of the suit. There may bean abatement of a sult without a dismissal of the suit. 

A Judge has undoubted power to amend his own order to the extent that there is a clerical 
mistake and it falls under s. 152 of the Code, or what is knownin English practice asa “ slip 
order.” 

Surr for accounts. Velji Shivji and another (defendants Nos. 1 and 2) formed 
a partnership and traded under the name of Velji Shivji & Co. On October 9, 
1984, the defendants employed Mathuradas Haridas (plaintiff) as manager of their 
export business. The export business was closed on 12, 1987, and with 1t 
was terminated the plaintiff's employment. On November 9, 1989, the plaintiff 
sued to recover the amount due to him under his contract of employment. The 
suit was referred to the Commissioner for taking accounts on Forua 7, 1940. 
During the pendency of the reference the a erste was adjudicated insolvent on 
January 16, 1945. On August 7, 1945, Blagden J. passed an order under O. 
XXI, r. 8(1), of the Civil Procedure Code, 1908, clog ie the Official Assignee 
to furnish security in a sum of Rs. 10,000; and on the at aa 
that the he was not in a position to furnish the security demanded, the suit came 
before the Court for dismissal, but no order was Meanwhile, on April 16, 
1946, the plaintiff's adjudication was annulled. Eventually the suit came up before 
Tendolkar J. on July 12, 1946, when the plaintiff applied to go on with the suit, and 
the defendants pressed for its dismissal. The matter was referred to Blagden J., 
who on August 7, 1946, vacated his order passed on August 7, 1945. The defen- 
dants appealed. 


H. D. Banati, for the appellants. 

M. V. Desai, with M. A Laud, for the respondent. 

Cuacia J. This is an appeal from a judgment of Mr. Justice Blagden, and 
the facts really are not in dispute. The plaintiff filed this suit on November 9, 
1989, and the suit was referred to the Commissioner for taking accounts on 
' February 7, 1940. While the reference was pending, aed aero! was adjudicated 

insolvent on January 16, 1945. On August 7, 1945, Mr. Justice Bladgen made an 
order purporting to be an order under O. XXII, r. 8, sub-cl. (1), of the-Civil 

ure Code, 1908, directing that the Official Assignee should furnish security 
in Court on or before September 7, 1945, in the.-sum of Rs. 10,000 for the costs of 
defendants Nos. 1 and 2 and further ordering that in the event of the Official 
Assignee not i the said security by the time aforesaid he be deemed to 
have refused or to have declined to continue above suit, and thatin default of the 
Official Assignee d ing in Court the said security within the time aforesaid 
the suit should be on the daily Board for dismissal on that date. It should 
be pointed out that Mr. Justice Blagden made this order without hearing the 
Official ignee. It is true that en pees was present and that the learned 
J heard him, but neither the Official Assignee nor anyone on his behalf appeared 
at t hearing. Intimation was given to the Official Assignee of this order, 
and on August 20, 1945, the Official Assignee informed the Prothonotary that he 
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was unable to lodge in Court security in the sum of Rs. 10,000 quae ie period. 
mentioned therein as he had not got sufficient assets in his hands for that purpose. 
He further pointed out that the insolvent, however, had lodged in his office a 
pope of scheme of composition and had also deposited in his office a sum of 

. 6,800 for pa ts to his creditors. The suit then came before me sitting on 
the Original Side on October 12, 1945, and the defendants applied for a dismissal 
of the suit in view of the terms of the order of Mr. Justice Blag At the instance 
of the plaintiff, who applied for an adjournment, I ordered the suit to be adjourned 
to December 12, 1945. The suit then came before Mr. Justice Kania on February 
12, 1946, and it was again adjourned to the 31st of that month. It came on again 
before that learned judge on that date and he adjourned it to April 4, 1946. It 
came on before Mr. Justice Coyajee on April 9, 1946, and he again adjourned it 
to June 17, 1046. In the meanwhile, on April 16, 1946, Mr. Justice Bhagwati 
annulled the order of adjudication passed against the plaintiff. On July 12, 1946, 
the suit came up before Mr. Justice Tendolkar. defendants pressed for a 
dismissal of the suit and the plaintiff urged that he wanted to go on with the 
suit as his insolvency had been annulled and he wanted to prosecute this litigation. 
Mr. Justice Tendolkar felt some difficulty in view of the order made by Mr. Justice 
Blagden and directed that the matter should be put before thatlearned Judge, and 
that matter came on before Mr. Justice eh ae on August 7, 1946, and the order 
made by that learned Judge was to vacate the order which he had made on August 
7,1945. Itis from this order of Mr. Justice Blagden that the defendants have come 
in appeal before us. 


The scheme of O. XXI, r. 8, although by no means in very happy or 
lucid terms, is fairly clear. Under O. XXI, T. 8, . (1), the insolvency of 
a penn in any suit which the assignee or receiver might maintain for the benefit 
of his creditors causes the suit to abate if the assignee or receiver declines to continue 
the suit or to give security for the costs thereof within such time as the Court 
may direct; sub-cl. (2) enables the defendant in such a case to apply for the 
dismissal of the suit and to ask for costs. Order XXII, r. 9, enables the Official 
Assignee to apply for an order to set aside the abatement or dismissal. Now, in 
our opinion, it seems to be clear that what O. XXTI, r. 8, sub-cl. (1), contemplates 
is that there should be a bar against the Official Assignee from proceeding with 
the suit if he does not comply with the order against him with regard to 
the giving of security for costs or if for any o reason he declines to continue 
the suit, But it is important to note that unless the suit is in fact dismissed under 
O. XXI, r. 8, sub-cl. (2), the suit is not dead but continues to remain on the file 
of the Court. It may be in a state of suspended animation, but there is still 
animation in that litigation. Therefore the proper construction to give to O. XXIL, 
r. 8, sub-cl. (2), is that the abatement which follows upon the default on the part 
of the Official Assignee is an abatement which affects only the Official Assignee so 
long as he is the dominus litis of the litigation. To use wk an eee 
Council used in the case of Debi Bakhsh Singh v. Habib Shah, e principle of 
forfeiture of rights in consequence of a default in procedure by a to a cause 
is a principle unishment in respect of such default. In this case the forfeiture 
of rights which the Official Assignee suffers by reason of his default in procedure is a 
punishment against him for that default. it would be unfair to extend that 
principle of Bear aay against the plaintiff who was not called upon to comply 
with any order of the Court nor was he in a position pending his insolvency to 
proceed with the litigation. Therefore, in our opinion, when the insolvency comes 
to an end and the order of adjudication is ann the bar that subsisted comes 
to an end, because, as we have pointed out, the bar was only against the Official . 
Assignee and not against the plaintiff. On the order of adjudication being annulled, 
the plaintiff is restored to his full rights, and if he wants to proceed with the litiga- 
tion, there is no impedi t, as as he is concerned, under the Code which 
should prevent him from proceeding with the litigation. Mr. Banaji has re big 
that er O. XXII, r. 8, it is the suit that abates and not the suit quae the Official 
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Assignee. ` In our opinion that is not the correct interpretation of that rule, because, 
if one looks at the other rules in that Order, one finds that the Civil Procedure Code 
does contemplate a suit abating quae a party and the Code has used language in 
terms appropriate to that position. For instance, in O. XXI, r. 8, sub-cl. (2), 
it provides t the suit shall abate so far as the deceased plaintiff is concerned ; 
again in r. 4, sub-cl. (3), there is a provision that the suit abate as against the 
deceased defendant. Mr. Banaji has also argued that the construction he is 
contending for would not result in any hardship because it would be open to the 
plaintiff, after his insolvency was annulled, to apply for setting aside the abatement 
under O. XXL, r. 9, sub-cl. (2). In our opinion he would not be competent to 
do so because, looking to the scheme of O. , T. 9, sub-cl. (2), it is only the 
Official Assignee who can apply to set aside the abatement if the abatement order 
has been made against him. erefore, in our opinion, notwithstanding the order 
made by Mr. Justice Blagden, on the order of adjudication being annulled the 
Sages was perfectly competent to proceed with the suit and resist the application 
or dismissal. > one oer 

We should like to point out as a matter of procedure and in order to guide 
Judges sitting on the Original Side that, when an order is made under O. H, 
r. 8, sub-cl. (1), it is very desirable—indeed it is very necessary—that such an 
order should not be made without hearing the Official Assignee. If the attention 
of the learned Judge is drawn to the fact that the plaintiff had become insolvent, 
before any order is made, notice should be given to the Official Assignee, and after 
hearing the Official Assignee, or if after notice is given to the Official Assignee he 
does not choose to be present, then the-proper order should be made under 
O. XXII, r. 8, sub-cl. (1). It is not necessary to decide, but if it was, we should 
have held that the order made by Mr. Justice Blagden is not a proper order which 
he should have made under O. T. 8, sub-cl. (1). In the first place, as we 
have already ‘pointed out, it was made in the absence of the Official Agsignee ; 
and in the second place, Mr. Justice Blagden has directed that the suit should be 
placed on the daily Board for dismissal. That is undoubtedly going beyond the 
ambit of O. XX r. 8, sub-cl. (T), because it is by operation of law that the 
abatement takes place under Q. , x. 8, sub-cl. (1). I£ the Official Assignee 
declines to continue the suit or if he fails to give security for costs, without any 
order from the Court there is an abatement of the suit; but the Court cannot 
direct that the suit should be on the daily Board for dismissal, because it 
is only on an application by the defendant under r. 8, sub-cl. (2), that the Court 
may dismiss the suit and award him costs; butit is left to the option of the defendant 
whether he should or should not apply for a dismissal of the suit. There may be 
an abatement of the suit without a dtamiasal of the suit. It is hardly necessary 
to point out the very great difference between a mere abatement of the suit and a 
dismissal of the suit. If the order made by Mr. Justice Blagden was in any view 
of the case not a proper order under O. XXT, r. 8, Bub-cl. (1), then there could be 
no abatement of the suit at all. Mr. Justice Blagden has vacated his own order 
which he made on August 7, 1945. Now a Judge has undoubted power to amend 
his own order to the extent that there is a clerical mistake and it falls unders. 152 
of the Code or what is known in English practice asa “ slip order.” In our opinion, 
even if power exists as contended for by Mr. M. V. Desai under s. 151 for a learned 
J to discharge or vacate his own order which he has made in Court and which 
has duly drawn up, we wish to state that such a power, if it does exist, should 
be very rarely and very sparingly exercised. But it is not necessary to decide 
this, and we do not do so. 

Although Mr. Justice Blagden purported to vacate his order, in substance what 
he did was to hold that there was no abatement as a rerult of his order of August 
7, 1945. : 

Therefore, in substance, the appellant loses the appeal and the respondent’s 
contention with regard to the abatement of the suit prevails. The appeal, therefore, 
will be dismissed with costs. 

We would also like to point out that this suit has been delayed for an uncon- 
scionably long time. The suit was filed in 1989 and a reference was made to the 
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Commissioner as far back as ce Ab 1940. The reference is still on the file 
of the Commissioner. We therefore direct that the reference should be expedited 
and should be brought to a close as soon as possible. 


Attorneys for appellant: Haridas & Co. 
Attorneys for respondent: Khanderao, Laud & Co. 


Before Sir Leonard Stone, Ki., Chief Justice, and Mr. Justice Coyajec. 


BALDEVDAS C. PARIKH v. KHIMJI POONJA & CO.* 

Bombay Cotton Contracts Act (Bom. XII of 1982), See. 8—Contracts made “in accordance with” 
ths bye-lawe—Kast India Cotton Association Bye-laws, by-law 82—Contract note form preseribed 
by bye+laxe—Form of contract note employed differing subetantally from official form—Con- 
tracts roid, 

Seation 8 of the Bombay Cotton Contracts Act, 1982, says that any contract for the sale 
or purchase of cotton ‘‘ which is not in accordance with the bye-laws of any recognised 
cotton association ” shali be void. Bye-law 82 of the East India Cotton Association provides 
that ‘contracts between members acting as commission agents on the one hand and their 
constituents on the other shall be made subject to the bye-laws” and that a ** cantrect note 
in the form given in the appendix shall be rendered in respect of every such contract.” 

The petitioner was not, but the respondents were, members of the East India Cotton 
Association, Ltd., Bombay. As the result of transactions between the parties the petitioner 
bound himself to take delivery of 800 bales of cotton for September 1945 delivery at Rs., 432 
per oandy. For the above transactions the respondents rendered to the petitioner contract 
notes made out in a form which differed from the official form appended to the bye-laws in 
two respects. The form used demanded a deposit at the rate of Rs. 25 per bale in place of 
Ra. 12-8-0 mentioned in the official form, and omitted the last two conditions mentioned in 
the latter. Disputes having arisen between the parties about the transactions they were 
referred to arbitration under the bye-laws. The arbitrators made an award directing the 
petitioner to pay Rs. 84,318 to the defendants. The petitioner applied to‘the High Court for an 
order that the contracts in dispute were vold and unenforceable and that the award be set 
aside ;— 
` Hel, (1) that the contracts entered into between the parties were vold under s. 8 of tho 
Bombay Cotton Contracts Act, 1933, inasmuch as the contract notes, which were the only 
writings evidencing the contracts, were not substantially in accordance with the bye-laws 
and bad not the same legal effect as the official form : 

Ex parte Stanford: In re Barber’, followed; 
(2) that the arbitration and award under such contract notes were ineffective. 
PETITION to set aside an award. The petitioner Baldevdas was not, but the 
respondents Khimji Poonja & Co. were, members of the East India Cotton Asso- 
ciation, Ltd., of Bombay. The Association was formed under ba Bombay Cotton 

Contracts Act, 1982, s. 3 of which provided : 

“ Savo as hereinafter provided in this Act, any contract (whether either party ‘thereto isa 
member of a recognised cotton assoclation or not) which is entered into after the date on which 
this Act comes into operation and which is not in accordance with the bye-laws of any recognised 
cotton association shall be vold.” 

The Association framed bye-laws, one of which ran as follows :— 

“ Contracts between members acting as commission agents on the one hand and their consti- 
tuents on the other shall be made subject to the bye-laws and a contract note in the form given 
in the Appendix shall be rendered in respect of every such contract.” 

The form of the contract note as given in the Appendix was in the following 


I/we have this day sold/bought for you in Bombay subject to the following conditions ‘eid 
to the bye-laws of the East India Cotton Association, Limited, in force from time to time and 
subject also to my/our usual charges and terms of business as Commission Agents 

full pressed bales of 
cotton for delivery in Bombay from . 
to at eeller’s option at Rs. 
* Decided, March 20,1947. O.C. J. Appeal 1 (1888) 17 Q. B. D. 259, 
No, 43 of 19461 Butt No. 18 of 1946. 
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nett per candy of 784 lbs. delivery against cash, 
Measurement not to exceed 184 tans per 50 bales. 
Weight of 50 bales and weight and number of candies per 50 bales to be dealt with under 
‘the bye-laws. 


Commission and/or brokerage at to be pald by you to me/us. 

I/we am/are not responsible for any errors in telegrams or for any delay in the transmission 
of telegrams. 

A margin of Rs. (or Rs. per 50 bales) to 


be paid to and maintained by you with me/us until completion of this contract. Difference 
between the contract price and the market price arising against you owing to fluctuations of the 
market to be peid by you in cash to me/us tn Bombey as and when they arise. In addition to 
the above the deposit (not carrying interest) payable under bye-law 51-A, namely, at a rate not 
lees than Rs. 12} per bale shall, when demanded, be made by you to me/us in Bombay. 

Cotton for tender against forward sales, or falling cotton, sufficient money to enable me/us 
to purchase suitable cotton for tender must be provided by you and in my/our hands at least 
five-working days before the last date on which cotton is tenderable, or, in the case of open pur- 
chases, sufficient money to enable me/us to take delivery of the cotton when tendered must be 
provided by you and in my/our hands before the first day of the month of delivery. 

Lf you fail to comply with any of the above terms and conditions I/we shall be at liberty to 
buy back/sell out the cotton at the market rate without consulting you and at your risk, any time 
or other indulgence given to be for your acoount and risk, 

Notwithstanding anything herein contained this contract is entered into as between princtpal 
and princtpal as provided in bye-law 81A, but in the event of arbitration as in the next clause 
provided I/we shall be bqund to produce to the arbitrators and/or umptre and/or the Board, if 
required by them, or any of them in relation to any dispute regarding rates or prices only, my/our 
books and/or contracts showing the business done by me/us as under or against the contract. 

In the event of any dispute arising between you and me/us out of this transaction the matter 
shall be referred to arbitration as provided by the bye-laws. 

The annexed confirmation note should be signed and returned. 

If this contract is a contract for sale, then if between me/us and other members of the East 
India Cotton Association T/we become, under the bye-laws, the first seller of the cotton so sold 
and if the last buyer exercises the right given by bye-law 685A, you will then be bound by the 
provistons of that bye-law as between you and me/us. 

If this contract is a contract of purchase, and if between me/ua and other members of the 
Rast India Cotton Association, Ltd., I/we become the last buyer/buyers, unless I/we shall have 
reoelved express instructions from you in writing to the contrary, before the commencement of 
the deliverey period if the contract is entered into before the commencement of the delivery 
porlod, or with the order if the contract is entered into during the permitted days of trading in the 
delivery period, I/we shall be at liberty at my/our option and without any further reference to 
you, to exercise the right given the last buyer under bye-law 65A, and ff I/we so exercise the right 
you will be bound by the provisions of that bye-law as between you and me/us, 


The petitioner entered into several transactions of purchase of bales of cotton 
through the respondents between April 9, 1945, and August 10, 1945, which left 
him as =e rian of 900 bales for September delivery. As the contracts were 
not settled the respondents sold the 900 bales on August 27, 1945. For all the 
PAPERE entered -into as above including the one dated August 27, 1945, 

ndents made out contract notes in their own form which differed in 
respects from the form sanctioned by the bye-laws. The form adopted 
meh as follows :— 
Form 
ip Kamsi Poonsa & Co., BOMBAY., 
o 
M/s B. C. Parikh. 

I/we have this day sold for you in Bombay subject to the following conditiona and to the 
bye-laws of tho East India Cotton Association Ltd. in force from time to time and subject also 
to my/our usual charges and terms of business as commission agents five hundred only (500) 

Broach Fully Good 
full pressed bales of New M. G. —-———_—_—___—cotton for delivery in Bombay from Septem- 
Bengal/Omra Fine 
š Indian Cotton Contract, 
tember 1, to September 25, 1045. 
500 B/s at Ra. 488-4, 
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ee pe eee 
the bye- 


Commission and/or brokerage at........ to be paid by you to me/us, 
Clearing House charge As. 8 per 50 bales to be pald by you to me/us. 
We are not responsible for any errors in telegrams or for any delay in the Gimimo at 


A margin of Ba............. for Rs............. per 50 beles to be paid to and maintained 
by you with me/us until completion of this contract. Difference between the contract price 
and the market price arising against you owing to fluctuations of the market to be paid by 
you in cash to us in Bombay as and when they arise. 

Cotton for tender against forward sales, or failing cotton, sufficient money to enable me/us 
to purchase suitable cotton for tender must be provided by you and in my/our hands at least five 
working days before the last date on which cotton is tenderable, or in the case of open purchases, 
sufficient money to enable me/us to take delivery of the cotton when tendered must be provided 
by you and in our hands before the first day of the month of deltvery. 

If you fail to comply with any of the above terms and conditions, I/we shall be at liberty 
to buy back/sell out the cotton at the market rate without consulting you and at your risk, any 
time or other indulgence given to be for your acoount and risk. 

Notwithstanding anything herein contained this contract is entered into as between principal 
and principal as provided in bye-law 81-A, but in the event of arbitration as in the next clause 
provided, I/we shall be bound to produce to the arbitrators and/or umpire and/or the board, if 
required by them or any of them in relation to any dispute regarding rates or prices only my/our 
books and/or contracts showing the business done by me/us under or against the contract. . 

In the event of any dispute arising between you and me/us out of this transaction the matter 
shall be referred to arbitration as provided by the bye-laws. 

The annexed confirmation note should be signed and returned. 

Signature Sd./ 

In addition to the above the deposit (not carrying interest) payable under bye-law 51A, 
namely at a rate not less than Rs. 25 per bale shall, when demanded, be made by you to me/us 
in Bombay. 

The material points of difference between the two forms were: (1) the contract 
form demanded a deposit of Rs. 25 bale in place of Rs. 12-8-0 provided by the 
pacar form; and (2) it omitted af see the-last two conditions appearing in 

e latter. 

The respondents referred the matter to arbitration under the bye-laws of the 
Association. The petitionerfailed to take part in the arbitration, and the arbitra- 
tors made their award on November 1, 1945, directing the petitioner to pay 
Rs. 84,818 to the respondents for loss sustained by them on the contracts. 

On February 25, 1946, the petitioner applied to the High Court for an order 
declaring that the contract notes in dispute were invalid, void and unenforceable 
and that the award based on them be set aside. 

The petition was dismissed’ by Chagla J., on July 2, 1946, for reasons which 
were expressed as follows :— 


Cuaaia J. But the most substantial point urged by Mr. Amin on behalf of the 
petitioner is that the contract note No. 17996 which recorded the transaction which 
was the subject-matter of the reference was not in accordance with the prescribed 
and official ak of the East India Cotton Association. That 80, according 
to Mr. Amin, the contract was void; and if the contract was void, the reference 
itself was void and the award which was based upon the submission should also be 
held to be void. There can be no doubt that if the contract between the parties 
was itself void, then no valid or enforceable arbitral agreement can flow from that 
void contract. The very basis of the arbitrators’ jurisdiction was the contract 
between the parties, and if that contract itself is void, the arbitrators can have no 
Pae to adjudicate upon the disputes between the parties. For the purpose 

rien A assumed and conceded by Mr. M. V. Desai for the respondents 
ae the form of the contract note was not in accordance with the bye-laws of the. 
East India Cotton Association. The short question then that arises for my 
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determination is, does the fact that the contract note rendered by the respondents 
to the petitioner not being inthe form prescribed by the bye-laws make the contract 
itself void? Now bye-law 82 of the East India Cotton Association, which is the 
material bye-law, poe that contracts between members acting as commission 
agents on the one d and their constituents on the other shall be made subject 
to the bye-laws and a contract note in the form given in the Appendix s be 
rendered in respect of every such contract. Now it is important to note that 
the bye-law makes 4 clear and emphatic distinction between the contract and 
the contract note. It poraa that the contract shall be made subject to the bye- 
laws and it also provides that the contract note shall be rendered in respect of 
every such contract and such a contract note shall be in the form given in' the 
Appendix. Now when we turn to the Bombay Cotton Contracts Act, 1982 
(Bombay Act No. IV of 1982), s. 8, which is the material section, provides :— 

“ Save as hereinafter provided in this Act, any contract (whether either party thereto is a 

member of a recognised cotton association or not) which is entered into after the date on which 
this Act comes into operation and which is not in accordance with the bye-laws of any recognised 
cotton association shall be void.” - 
This is the section on which the petitioner has got to rely in order to assert 
that the contract between the parties was void. Now it is only those contracts 
which are not in accordance with the bye-laws of a recognised cotton association 
which have been rendered void by s. 8 of the Bombay Cotton Contracts Act. 
There is no mention whatever in this section to the written form which the contract 
might take. If the contract between the ies is not in accordance with the 
bye-laws, then alone such a contract is void. Now it is not disputed here that 
the contract between the parties was made subject to the bye-laws and it is not 
suggested that in whe ect it is not in accordance with any of the bye-laws. 
The only grievance that Mr. Amin has is that the contract note which had to be 
tendered by the respondents to the penn was not in the form given in the 
Appendix. Now the consequence of not rendering a contract note in the form 
given in the Appendix is not to render the contract void. Whatever the conse- 
quences may be, whether it would bring down upon the respondents the dis- 
ciplinary jurisdiction of the Kast India Cotton Association or not, I am not con- 
cerned to decide on this petition. But it is abundantly clear that whatever the 
consequences a ae it certainly is not to make the contract void. Section 8 
of Bombay Act IV of 1982 must be construed strictly. When a statute seeks to 
make solemn ents and contracts null and void, it must be construed very 
strictly indeed becana the Legislature seeks to interfere with the sanctity of 
contracts, entered into by parties and such interference must be cut down to the 
narrowest possible limit. ' 

I might also drew attention in this connection to the marked contrast ih the 
language used in bye-law 82 and bye-law 80 of the East India Cotton Association. 
Bye-law 80 deals with delivery contracts and hedge contracts and it provides 
that delivery contracts between members shall be made on the official form given 
in the Appendix and et contracts between members may be verbal or’ in writing, 
and when in writing shall be in one or other of the forms given in the Appendix. 
So bye-law 80 requires the contract itself to be in the form mentioned if it is a 
delivery contract, and if it is a hedge contract it is to be in saline poe must be 
in the form given in the Appendix; whereas bye-law 82, as I have already pointed 
out, does not require the contract itself to be in any particular form. ; 

Considerable emphasis. was laid by Mr. Amin on the decision of our High Court 
reported in Babubhai v. Mi ji Govindji & Co.1 It is a judgment of Mr. Justice 
Patkar and Mr. Justice Broomfield, and what the learned Judges decided in that 
case was that the arbitrators had no jurisdiction to decide disputes arising out of 
contracts not in the sanctioned form. Now if this decision was given on a con- 
struction of the present bye-laws of the East India Cotton Association, that decision 
would certainly. be binding on me. But the relevant bye-laws, as they stood 
when this decision was given, were materially different from what the bye-laws 


` 4 (1980) 88 Bom. L..R. 759.. 


s 


1947.]  BALDEVDAS PARIKH V. KHIWJI POONJA & Co. (0.C.3.}—Chagla J. 658 


are at present. Mr. Justice Patkar in his judgment at p. 762 sets out bye-law 
81 the material part of which provides :— 

“Contracts between agents and their constituents, e.g., between a member and a non- 
member or between a member acting as en agent and a member acting as his constituent shall be 
subject to the by-laws and shall be in writing in the form gtven in the Appendix.” 
Therefore the bye-law itself provided that the contract shall be in writing in the 
form set out in the Appendix. One has only to look at that part and the bye-law 
as it stands at present to see the marked difference in the age of the two 
bye-laws. In the one case what is emphasized is the contract being in the form 
set out; in the other what is required is merely a contract note in the form given 
in the Appendix and the contract itself is merely required to be made subject to 
the bye-laws. 

Under the circumstances, in my opinion, the fact that the contract note was not 
rendered to the petitioner in the form required under bye-law 82 does not render 
the contract between the parties void and does not oust the jurisdiction of the 
arbitrators. Therefore, in my opinion, that arbitral agreement was valid and the 
award based upon that agreement was also valid and binding. 

The petitioner appealed. 


K. T. Desai, for the appellant. 
F. J. Cotman, with M. V. Desai, for the respondents. 


Stowz C. J. This is an appeal from the judgment of Mr. Justice Chagla dated 
July 2, 1946, dismissing the petition of the appellant in this Court, whereby 
he prayed that certain arbitration agreements contained in contract notes, including 
contract note No. 17996, should be declared to be mvalid, void and unenforceable. 
Secondly, that the purported award made by thearbitrators referred to in paragraph 
8 of the petition be set aside, thirdly, he prayed for an injunction against the 
respondents in this Court, from proceeding with an appel from the arbitrators to 
the Board of the East India Cotton Association, and for certain other ancillary 
relief. The principal question that arises is whether certain contracts with regard 
to cotton are void, since, if they are void, the arbitration agreements contained 
within them must obviously fail. The respondents in this Court are members 
of the Eest India Cotton Association and the appellant is not. Between April 9 
and August 10, 1945, the ap t employed the respondents in accordance with 
the bye-laws of the East India Cotton Association with regard to certain forward 
transactions in cotton and by August 10 the appellant’s commitments were to 
take delivery of 900 bales for September delivery at the rate of Rs, 482 per candy 
and in those circumstances a dispute arose, the dispute having reference as to 
whether or not the appellant had given directions to the respondents to cover his 
commitments. 

The form of contract note entered into by the Ae eas is set out at pp. 12 
and 18 of the record and so far as material it is as follo 

“ We have this day sold for you in Bombey subject to the following conditions and to the 
by-laws of the East India Cotton Association Ltd., in force fram time to time and subject also to 
our usual charges and terms of business as Commission Agents ftve hundred full pressed bales of 
New M.G........- cotton for delivery in Bombay for September 1 to September 25, 1045.” 
The type of cotton is described by reference to the locality from which it comes 

d then are details with regard to price, some restrictionson weight and measure- 
ment, and after certain other provisions not material comes this clause : 

“ A margin of Rs....... for Rs....... per 50 bales to be paid to and maintaind by you with 
us until completion of this contract. Difference between the contract price and the market price 
arising against you owing to fluctuations of the market to be paid by you in cash to us in Bombay 
as and when they arise.” 

Added to that clause by a rubber stamp impression are these words : 

“ In addition to the above, the deposit (not carrying interest) payable under by-law 51A, 
namely at a rate not leds than Rs. 25 per bale shail, when demanded, be made by you to us in 
Bombey.” A 

The contract also contains a clause that :— 

“Notwithstanding anything herein contained this contract is entered into as between 


Seen 
. 
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principal and principal as provided by bye-law 81A, but in the event of arbitration as in the next 
elause provided, we shall be bound to produce to the arbitrators or umpire or the Board, if required 
by them or any of them ” 

certain books and contracts therein specified, and then comes the arbitration 
clause :— 

“ In the event of any dispute arising between you and us out of this transaction the matter 
shall be referred to arbitration as provided by the bye-laws.” 

In fact that form of contract note, except for the addition by the rubber stamp, 
is the form of contract-note current up to the year 1985, and the rubber stamp 
addition appears to have been added some time later. That is very material 
because on September 19, 1944, the Government of Bombay, by an emergency 
notification of the Finance Department, amended the official forms of clients con- 
tract notes contained in the bye-laws of the Association to which I will refer in a 
moment, and it is those amendments and additions which are omitted from the - 
relevant contract notes altogether. The whole position is governed by the Bombay 
Cotton Contracts Act, 1982, and s. 8 of that Act provides : 

“ Save as hereinafter provided in this Act, any contract (whether either party thereto is a 
member of a recognised cotton association or not) which is entered into after the date on which 
this Act comes into operation and which is not in accordance with the bye-laws of any recognised 
cotton association shall be void.” 

It is common pom that the only bye-laws with which we are concerned are 
the bye-laws of the East India Cotton Association, and bye-law 82 as it stood at 
the relevant date provided that “ contracts between members ing as com- 
mission. agents on the one hand and their constituents on the other shall be made 
subject to the bye-laws and a contract note in the form given in the Appendix 
pp. 92, 98, 94, 95 shall be rendered in respect of every such contract.” 

As I have already said, the form of contracts in fact entered into did not include 
the additions and variations which had been provided by Government’s notification 
of September 1944 and so far as material they are to be found in cl. 17 of that 
notification under the head: “ Official Form of Clients Contract Note—p. 98 
(1985 Edition).” In effect it provides for the additional d it of not less than 
Rs. 25 per bale, being reduced to a rate of Rs, 12-8-0 per bale, and in addition 
there is to be inserted in all contract notes two new clauses which become 
pertinent owing to the fact that to enforce wartime controls Government had 
introduced a new bye-law 65A into the by-laws of this Association. These two 
new clauses are as follows :— 

“Tf this contract is a contract for sale, then tf between us and other members of the East 
India Cotton Association we become, under the bye-laws, the first seller of the cotton so sold and 
if the last buyer exercises the right given by bye-law 65A, you will then be bound by the provisions 
of that bye-law as between you and us. j 

If this contract is a contract of purchase, and tf between us and other members of the Bast 
India Cotton Association Ltd. we become the last buyers, unless we shall have received express 
tostructions from you in writing to the contrary, before the commencement of the delivery period 
if the contract is entered into before the commencement of the delivery period, or with the order 
if the contract is entered into during the permitted days of trading in the delivery period, we 
shall be at liberty at our option and without any further reference to you, to exercise the right 
given to the last buyer under bye-law 65A, and if we so exercise the right you will be bound by 
the provisions of that bye-law as between you end us.” 

Mr. K. T. Desai on behalf of the appellant points out that the form of contract 
which his clients entered into is defective in two respects, the first being with 
regard to the minimum deposit of Rs. 25 whereas the law as it stood at the time 
when the contract-notes before us were entered into provided for a minimum 
of Rs. 12-8-0, and, secondly, because the two clauses which I have just read from 
the notification of September 1944 are wholly omitted from the contract notes. 

If those be points of substance, then the provisions of s. 8 of the Cotton Contracts 
Act of 1982 arise and the contracts would be void. In the Court below, as very 
often happens, the matter appears-to have been argued and presented in a some- 
what different way and the learned Judge in his judgment refers to what he des- 
cribes “as the most substantial point urged on behalf of the plaintiff”, Le. the appel- 
lant in this Court: 
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“ Is that the contract note No. 17096 which recorded the transastion which was the subject 
matter of the reference was not in accordance with the prescribed and official form of the Kast 
India Cotton Association, That being so, according to Mr. Amin, the contract was void; and 
if the contract was void, the reference itself was void and the award which was based on the 
submission should also be held to be void. There can be no doubt that if the contract between the 
parties was itself void, then no valid or enforceable arbitral agreement cen flow fram that void 
contract. The very basis of the arbitrators’ jurisdiction was the contract between the parties 
and if that contract itself is void, the arbitrators can have no jurisdiction to adjudicate upon the 
dispute.” 

So far, with respect, I entirely agree with the learned Judge, but the reason 
for his ultimate decision upon which he dismissed the petition is this. Having 
referred to s. 8 of the Cotton Contracts Act he said : 

“ That is the section on which the petitioner has got to rely in order to assert that the contract 
between the parties was vold. Now it is only those contracts which are not in accordance with 
the by-laws of a recognised cotton association which have been rendered void by s. 8 of the 
Bombay Cotton Contracts Act. There isno mention whatever in this section to the written 
form which the contract might take. If the contract between the parties is not in accordance 
with the bye-laws, then alone such a contract is void. Now itis not disputed bere that the contract 
between the parties was made subject to the by-laws and it is not suggested that In any 
respect it is not in accordance with any of the by-laws. The only grievance that Mr. Amin bas 
is that the contract note which had to be rendered by the respondents to the petitioner was not 
in the form given in the appendix. Now the consequence of not rendering a contract note in 
the form gtven in the Appendix is not to render the contract void.” 

Accordingly the learned Judge held that the contract was not void. With 
great respect to him I do not understand this line of reasoning. Section 8 prescribes 
that any contract which is not in accordance with the bye-laws s be void. 
Bye-law 82 provides that contracts between members acting as commission 
agents and their constituents shall be made subject to the bye-laws, and the 
contract note in the form given in the Appendix shall be rendered in respect of 
every such contract. It is the note when so rendered that is the written contract 
between the/parties; it is the only document which can be looked at, since it would 
not lie in the mouth of either of the contracting E bane say that there were other 
or different terms of the contractual relationship between them than what they 
have reduced to writing by the contract note. 

The Bombay Cotton Contracts Act came before the Privy Council in the year 
1988 in the case of Radhakisson v. Balmukund! ; but this case must be approached 
with a word of caution because the Act which the Judicial Committee then con- 
strued was the 1922 Act, and certain substantial amendments to it have been since 
made including amendments to the wording of s. 8 by the 1988 Act. Lord 
Thankerton delivering the judgment of the Board, said (p. 807): 

‘* Thetr Lordships are of opinion that the form prescribed is, in its terms, applicable to con- 
tracts between a commission agent and his constituent and that the parties in the present case 
were bound to comply with the bye-law and its form. They are unable, however, to agree with 
the view that the form is a stereotyped one and that literal compliance with it is essential; in 
their opinion, the contract must contain all the terms and conditions set out in the form in order 
to comply with it. For instance, in the presoribed form the main terms and conditions are 
contained in the memorandum of contract....sent by the agent to his constituent, in which the 
former reports the fulfilling of the order by a purchase or a sale, as the oase may be, in Bombay.” 

The old wording of the section which took the place of the present s. 8 was, 

“ Any contract which is entered into after the date on which bye-laws under this Act are 
sanctioned by the Governor in Council and published in the Bombay Government Gaxetie, and which 
contravenes any such bye-law shall be vold.” 

There is, however, a decision of the English Court of Appeal upon the words 
which appear in the amended s. 8, viz, “in accordance with.” That is the case of 
Ex parte Stanford: In re Barber,* and it arose under the English Bills of Sale Act, 
1882, which provided for a bill of sale being taken in accordance with the form 
set out in the schedule. Lord Justice Bowen pales sat the judgment for Lord 
Esher, Lord Justice Cotton, Lord Justice Lindl Lord Justice Lopes and 


1 (198%) 35 Bom. L, R. 808, P.o. i 3 (1888) 17 Q. B. D. 259. 
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"himself said (p. 270) :— 


“ A sounder interpretation of the words ‘ in accordance with the form’ appears to bethat’. 


which is more in harmony with the recognised maxim of construction,. t Superflua non nocent. 
A bill of sale is surely in accordance a ea aA E L 
with it, if it does not depart from the p form in any material respect. But a divergence 
only becomes substantial or material when it is calculated fo give the bill of sale a legal consequence 


or effect, either greater or smaller, than that which would attach to it if drawn in the form whioh: 


has been sanctioned, or if it departs from the form in a manner calculated to mislead those whom 
it is the object of the statute to protect.” 
And a little later (p. 271) :— 

“ Whatever form the bill of sale takes, the form adopted by it in order to be valid must 
produce, not merely thelike efect, but the same effect—that is to say, the legal’effect, the whole 
legal effect, and nothing but the legal effect which tt would produce if cast in the exact mould of 
the schedule.” 


In the appeal before us, is the contract note substantially in accordance with the. 


bye-laws, that is to say, has the contract note the same legal effect as the form 
‘set out in the Appendix? In my judgment the answer is clearly in the negative, 
We are dealing with the form prescribed by law at the date of 

which is August 1945, and by that date the two substantial amendments urged 
by Mr. K. T. Desai had been made. In my opinion each of these amendments 
had a substantial effect and altered the position of the contracting ies from what 
it formerly was under the old form. That indeed was the object of the amendments 
made by the notification of September 1944. What happened appears to be 
that by some oversight or accident the old form of contrai note was used. But 
that cannot ‘affect the position, which is that the contr uct is of different legal 
effect to the current form prescribed, and assuchit is void un - 8. 8 of the governing 
Act. 


these contracts, . 


The result is that the appeal must be allowed. The appellant is entitled to the | 
relief claimed in his petition. The appellant is also entitled to his costs of au : 


appeal and in the Court below. 


Covasez J. This appeal has arisen from the dismissal of- the plaintiff's duit 
which was filed for the Sarouae of declaration that a certain arbitration agreement 
contained in certain contract notes including a certain contract note No. 17996 


be declared ‘invalid, void and unenforceable, that the arbitrators’ award be: set’ 


aside, and further for an order that the arbitrators may be restrained by an injunc- 
tion of this Court from proceeding with the arbitration. The action arises on 


account of certain’ transactions in‘cotton which took place between the appellant - i 
and the respondents.’ The said contracts were entered into under the rules and’ 


bye-laws of the East India Cotton Association, The respondents are members 


of the said association, but the petitioner-appellant is not. As a result of certain ` 


‘ansertions disputes arose, but we are not concerned with the merits of the said~- 


disputes. The matter thereafter was referred to certain arbitrators who made a 


certain award after refusing a certain adjournment applied for, and thereafter’ ` 


Hi petitioner- -appellant filed an appeal against the said award which we understand 

e question is a narrow one, namely, whether the contract which is a contract 
in writing, is in accordance with the rules and bye-laws made by- the Association 
ade powers conferred on them by the Bombay Cotton Contracts Act, 1982.: 


. - It appears that the contract entered into is in a certain form, and the complaint 


e by the petitioner is that it is not in accordance with the form prescribed . 


by the Association under the bye-laws. For this purpose one may first refer to 
the fact that the word ‘ contract’ within the meaning of this Act is defined under 


s. B(e) of the Bombay Cotton Contracts Act, 1982. Thereafter s. 6(2) (g) says _ 


that the terms, conditions and incidents of contract and the forms of such contracts ` l 
as are in writing, may be regulated and controlled by the board of directors ces 


to the sanction of the Provincial Government. This is important as will a 
from a certain reference when the enactment amending a certain form Shick eas 

already prescribed and was in existence before the contract in suit was ented 
into is referred to. Section 8 y down that any contract entered into after the’ 


eo 


| 
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date on which the Act comes into operation, Le. , and which is not in accordance 
‘with the bye-laws of any recognised cotton association shall be void. These 
sections are to be read with bye-law 82 which is the relevant bye-law for the 
perpar of this appeal. The form in accordance with bye-law 82 is set out in the 

per Book at p. 15. It is maintained on behalf of the appellant that the form 
in which the contract was attempted to be entered into is not in accordance with 
the form as set out at P 15 as certain penultimate clauses have been omitted. 
This question of fact not been disputed by the respondents. Under these 
circumstances, if that is the position, the question arises whether this is a manda- 
tory provision under the Act, and if so, whether the non-compliance with that 
form vitiates the contract and makes it a void contract. If it is a void contract, 
then, in my opinion, in the eye of the law, there is no contract at all, and if there 
is no contract, there can be no reference to arbitration or an award made on disputes 

ising thereon. The learned counsel Mr. Coltman appearing before us argued 
that there can be an oral reference, and cited a certain authority, namely, a decision 
of the division bench of this High Court. This particular point is altogether 
irrelevant for the present purpose, because it is true that there can be an oral 
submission, but the oral submission can only be based on an existing contract, 
and if there is no existing contract and the contract being void, and if the appellant’s 
contention succeeds, there is no dispute which can arise on which it can be referred 


~to arbitration in an oral submission, because it is in those circumstances an award . 


which is patently bad on the face of it. 

The question therefore is whether the bye-law has been complied with by 
employing the form that is indicated. Bye-law 82 of the Association is clear that 
it says that contracts between members acting as commission agents on the one 
hand and their constituents on the other hand shall be made subject to the bye-laws 
and a contract note in the form given in the appendix shall be rendered in respect 
of every such contract. The contract in suit is defective inasmuch as the two 

i clauses at the end of the contract set out at p. 15 were not incorporated 
m the contract attempted between the parties. As regards the clauses that are 
omitted, and there is no dispute about it, a certain contention was put forward 
by Mr. Coltman under two heads, the first contention is that the inclusion of this 
clause does not create any new right as the respondents were entitled to indemnity 
from the constituent in any event and that the law of agency is unaffected by the 
inclusion of these clauses. The second point made was that these clauses show 
that a margin of not less than X rupees’ shall be charged. I am afraid there 
is fallacy in this argument advanced, for if for instance in the event of Government 
Paa any dealings on the stock ex it lays down by an Act that the 
form s consist of a clause that a margin of X ru shall be charged by stock 
brokers it will be contrary to public policy to allow that such a statutory provision 
can be waived by a party pean ee It has been held by this High 
Court that a statutory right given which is based on the grounds of public policy 
cannot be eoatracted: out of by a party ing under that particular bye-law 
or form. The position is that Government issued a notification which is dated 
September 19, 1944, that was to come into operation forthwith and it says that 
on the form existing under which the contracts were to be entered into as set out 
at p. 98, at the end of the note the two clauses which have been omitted from the 
contract were to be inserted. In these circumstances, the question is whether 
non-compliance with this provision vitiates the contract or not. Speaking for 
m , I certainly feel that this is a provision expressly made under an enactment 
prescribing that the form shall be in accordance with the forms to be prescribed 
under a particular bye-law, and therefore it adds certain clauses to constituents’ 
contracts as far as these cotton transactions are concerned. Non-compliance 
with that, in my opinion, is a failure which is fatal to the contract itself, namely 
the contract is a void contract. In fact it has always been said that a void contract 
is a contradiction in terms. .If there is non-existence of any contract between 
the parties, no disputes can arise on such a transaction which can poasibly be 


-< referred to any arbitration, and the arbitration held in these circumstances is in 


my opinion a nullity. i 
R. 42 
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In these circumstances, I entirely agree with the judgment delivered by my 
Lord the Chief Justice, and in my opinion this appeal should be flower. - 


Attorneys for appellant: Motichand & Devidas, 
Attomeys for tepom Kanga & Co. 


APPELLATE CIVIL. 


Before Mr. Justice Sen and Mr. Justice Rajadkyaksha. 
PARVATIBAI UTAMLAL VANI v. RUPA KESHAV TAMBOLI.* 
Bombay Tenancy Act (Bom. XXIX of 1939), Sec. 24—Civil Procedure Code (Act V of 1908), See. 116 
—Order made by Collector under s, 24 of Tenancy Act—Whether such order subject to revisioner 4 
jurisdiction of High Cowrt. 

An order made by the Collector under 8. 24 of the Bombay Tenancy Act, 1939, is not 
subject to the rovisional Jaraditon; -of the High Court under s. 115 of the Civil Soo 
Code, 19808. - ° 

One’ Parvatibai (applicant) who: had leased out her lands to Rupa (0 ponent) 
gave the latter a notice terminating the tenancy. As the opponent fail failed to 
possession of the lands the applicant applied to the tdar for Deak. 
The'Mamlatdar directed that the possession should be given to the applicant. 
The opponent applied in revision to the’ Collector who held that the applicunt’s’ 
application for possession was not tenable under the Bombay Tenancy ct, 1989, - 
and dismissed the applicator 

The applicant applied in revision to the High Court. The application was 
heard by Weston J. on December 18, 1945, who referred a question to the division 
bench. His Lordship’ s referring judgment was as follows :— 

‘ WESTON od These two revision peso taise the same question which ‘ 
js of some i rtance, namely, wh the High Court has power under’s.115 
of the Code. of Civil Procedure to exercise its revisional powers over orders made 
under the Bomba Tenancy Act, 1989. Thé point arose before me in Kisha 
Bhangia v. Dahyab ae etic as on the facts of the case no interference 
in revision was justified, the question whether or not the revisional power of this 
Court existed over orders e under the Act was not of determinative impor- ` 
tance. I expressed a prima facie ters ion that the Mamlatdar and Collector acting 
under the Act are ‘Courts, and t as decisions of revenue Courts under the 
Mamlatdars’ Courts Act have been held to be subject to'the revisional jurisdiction 
of this Court, so also orders under the Bombay Tenancy Act would be so subject. 
It is I think desirable that there should be a decision of a bench on this pies 
which possibly may arise frequently, and I think thérefore that I should. ref 

the matter acpordingly. 

In the Bombay Tenancy Act, 1989, the Mamlatdar and Collector are not TENS : 
stated to be Courts when acting under it, although sé: 12(7), 19(5) and 24(5) provide 
that orders passed under those ective sections shall be deenied to be decrees 
of a civil Court and shall be executable as such. It seems to me that the Mamlatdar 
and Collector, when administering the Act, are Courts within the définition of the 
Indian Evidence Act, and the Mamlatdar when acting wider s. 12 of thé Bombay 
Tenancy Act for the determination of the reasonable rent is a reverie Court 
within the definition of s. 5(2) of the Code of the Civil Procedure. It is true that 
there seems to be some distinction’ between questions determined under s. 12 of 
the Tenancy Act by the Mamlatdar, where appeals from decision lie under sub-s. (8); 
of the section to the Civil Ju within whose jurisdiction the land is situated, 
and questions determined b fa e Mamlatdar under ss. 18, 19 and 24 of the Act 
under which sections appeals lie tò the Collector. But in so far as a different 


February 9, 1946. Civil Revision Mannie ef Taloda, in’ Tenancy Application 


Application No. .840 1948), from an order CT (194a) Chit Reva: Appin. No. 386 of 1044, 


-by V. L. Gidwanl, Collector of West | by Weston J., on August 28, 1044 
EA “in ‘Tenancy Application’ No. 50, ‘Coen: 
setting aside the order parsed by M. K. Ingle, fe wa 


| 
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appellate authority is prescribed I do not think that of itself makes much difference, 
for there is authority of this Court—see Purshottam Janardan v. Mahadu Pandu, 
relying upon a still earlier case, that a Collector when exercising judicial functions 
is subject to the superintendence and control of the High Court, and is therefore 
a Court subordinate to the High Court. In my opinion on the analogy of the 
decisions under the Mamlatdars’ Courts Act, the wer of revision of this Court 
exists in respect of orders made under s. 12 of the Bombay Tenancy Act. There 
is, however, a difficulty, not brought to my notice at the time I decided the earlier 
case referred to, of extending the revisional power of this Court to orders made 
under sections other than s. 12, such as decisions under ss. 18, 19 and 24. This 
difficulty arises by reason of s8. 28 of the Tenancy Act, which is in the following 
terms :— 

t Except in cases provided in s. 12, in all matters connected with this Act, the Provincial 

Government shall have and exercise the same authority and control over the Collectors and 
Mamlatdars as they have and exercise over them in the general and revenue administration.” 
On the one hand, it may be suggested that the m am and purpose of this section 
is to provide that, except in cases under 8. 12, revisional authority shall be exercised 
by the Provincial Government. On the other hand, it may be suggested that 
in matters arising under such sections as 38. 6, 10, 15 and 16 of the Act questions 
arise in which Government is interested, and it is necessary to provide for the 
general supervision and control of Government over Collectors and Mamlatdars in 
respect of such matters. Against this last argument there is the wording of s. 28 
which extends the authority and control of the Provincial Government over the 
Collectors and Mamlatdars' to * all matters connected with this Act,” except in 
cases provided in s. 12. The question in the present cases before me is under 
8. 24 of the Act, and I think anaes when referring this matter to a bench I should 
restrict the point to that directly raised, which is— 

“ Whether an order made by the Collector in appeal under s. 24 of the Bombay Tenancy 
Act, 1989, is subject to the revisional jurisdiction of this Court? ” 

The application was accordingly heard by a bench consisting of Sen and 
Rajadhyaksha JJ. 

D. V. Patel for M. G. Chitale, for the applicant. 

G. S. Gupte for Y. V. Diet, for the opponent. 


Sen J. The following question has been referred to this bench :— 

“ Whether an order made by the Collector under s. 24 of the Bombay Tenancy Act, 1089, 
is subject to the revisional jurisdiction of this Court?” 

Weston J., who has referred this question, has expressed the following opinions. 
{1) The Mamlatdar and Collector, when administering the Act, are Courts within 
the definition of the Indian Evidence Act, and the Mamlatdar when acting under 
8. 12 of the Bombay Tenancy Act for the determination of the reasonable rent is a 
revenue Court within the “Jefini efinition of s. 5(2) of the Code of Civil Procedure. 
(2) There seems to be some distinction as regards the ap te authority between 
8. 12 of the Act; under which appeals lie to a Civil Ju on the one hand and 
on the other hand ss. 18,19 and 24, under which appeals lie to the Collector; but - 
that of itself does not make much difference i in view of the decision in Purshottam 
Janardan v. Mahadu Pandu', where it was held that the Collector when 
a judicial function is subject to the superintendence and control of the zh ; 
Court and is, therefore, a Court subordinate to the High Court. (8) But 
the provisions of s. 28 of the Tenancy Act he would be prepared to extend the power 
of revision of this Court which may be said (on the analogy of the decisions under 
the Mamlatdars’ Courts Act) to exist in respect of orders made under s. 12 
of the Bombay Tenancy Act to decisions made under ss. 18, 19 and 24 of the said 
Act. Section 28 of the Act is in these terms: 

“ Exoept in cases provided in s. 12, in all matters connected with this Act, the Provincial 
Government shall have and exercise the same authority and control over ‘the Collectors and 
Mamlatdors as they have and exercise over them in the general and revenue administration.” 


1 (1912) I. L. R. 87 Bom. 114, s.c. 14 Bom. L. R. 947. 
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2. No doubt the Legislature has deliberately drawn a distinction between 
questions to be determined under 8. 12 of the Act by the Mamlatdar, appeals from 
whose decisions under that section lie to a Civil Judge, and questions to be deter- 
mined under ss. 18, 19 and 24 by the Mamlatdar, appeals from whose decisions 
under those sections lie to the Collector ; and this distinction again appears 
in s. 28 of the Act. The provisionin sub-s. (5)of ss. 18, 19 and 24 that the orders 
passed by the Mamlatdar and the Collector shall be deemed to be decrees of a 
civil Court and shall be executable as such has, in my opinion, reference merely 
to the manner in which such orders are to be carried out or given effect to and not 
to the estion under consideration. In Bhatshankar v. The Manisival Corporation 
of B 1 which was a case arising under the City of Bombay Municipal Act, 1888, 
it was held that where a special tribunal out of the ordinary course is a inted 
by an Act to nee. estions as to rights which are the creation of that-Act, 
then, except so far as otherwise expressly provided or necessarily implied, that 
tribunal’s jurisdiction to determine those questions is exclusive. If we were: to 
hold that principle applied to the present case, this Court would clearly have no 
jurisdiction. But there are a large number of decisions of this Court and other 
High Courts in which the view has been taken that decisions affec civil rights 
by Courts or authorities which are not subject to the Code of Civil Procedure, 
are subject to the revisional jurisdiction of the High Court. Those decisions 
Yaise the question whether by analogy a similar jurisdiction may not exist in this 
Court in the present case, in spite of s. 28 of the Bombay Tenani ami E In the 
earliest of the cases arising out of the Mamlatdars’ Courts Act, ahadaji Govind 
v. Sonu bin Davlata?, this Court, after holding that the Mamlatdars’ Courts con- 
stituted under Bombay Act V of 1864 were subordinate civil Courts within the 
meaning of s. 5 of Regulation IT of 1827, took the view that the High Court had 


the re in exercise of its extraordinary jurisdiction, to set aside an order made 
by a Mamlatdar under the said he h that Act conferred upon . the 
Mamlatdare’ Courts new jurisdiction, it expressly declared them to be Courts which 


were referred to in Regulation VI of 1880, which Regulation provided that an 
appeal should lie from the decisions of those Courts to the Collector or Sub-Collector, 
and from that officer to the Sudder Dewanee Adawlut, whose powers had been 
transferred to the High Court. In Bai Jamna v. Bai Jadeo? it was held that the 
effect of Bombay Act III of 1876, under which the Mamlatdars’ Courts had been 
reconstituted, was not to divest the High Court of the power of superintendence 
and revision which, as held in Mahadajt’s case, it could exercise over such Courts 
prior to the passing of that Act (p. 170) :— 

“ If we had more doubt than we have oa this question, it would be removed by the oonsidera- 
tion of the very great improbebility that the Legislature, in giving largely increased powers to 
the Mamlatdars’ Courts, Pe SN ea tenes) a cece eee en wr ae anes and 
control.” 

Makadajv's case was decided at a time when the procedure of civil Coutts was 
sanete by Act VII of 1859, under s. 8 of which all revisions of the judgments 
of the civil Courts were barred otherwise than by those Courts and by the con- 
stituted Courts of appellate jurisdiction. When Bat Jamna’s case was decided 
by this Court, Act x of 1877 had come into force; and s. 622 of the said Act 
corresponded mainly to s. 115 of the present Code. Yet in neither of the two 
cases recourse was to the ordi revisional powers of the High Court. In 
_Purshottam Janardan v. Mahadu P. however, it was held that the Collector 

under the Mamlatdars’ Courts Act was a Court and as such surbordinate 
to the High Court within the meaning of s. 115 of the Civil Procedure Code. This 
was because under s. 28(3) of that Act it is provided that where the Collector 
takes an ane eA ee eee a 
Act and beine of in The Collector of Thana v. Bhaskar Mahadeo Sheth‘ 
that being a case under the Bombay Hereditary Offices Act II of 1874, that the 
Collector when exercising judicial functions is subject to the superintendence 


1 (1907) I. L. R. 31 Bom. 604, 8 (1870) L L. R. 4 Bom. 168, F.B. 
s.c. 8 Bam. L. R. 417. 4 (1884) L L. R. 8 Bom. 204. 
2 (1872) 9 B. H. C. R. 248. ` : i 
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and control of the h Court. In Bhaskar Mahadeo’s case it was said that the 
statute constituting this High Court and the Letters Patent gave to the Court 
such jurisdiction as was possessed by the Supreme and Sudder Courts together 
with a general power of appeal and superintendence over the Civil Courts of the 
Presidency of mbay tters Patent cl. 16, statute 24 & 25 Vic. c. 104, 
ss. 9 and 15), and that any Act, therefore, of the local islature which should 
propose to cut.down this jurisdiction would so far be wlira vires and inoperative. 

8. In the present case reliance is placed not only on s. 115 of the Civil Procedure 
Code but on the powers of this Court as given by Regulation II of 1827, s. 5 
(preserved by the repealing Act XII of 1878) and also on the general powers of 
superintendence of the Sudder Dewanee Adawlut. (See Shiva Nathaj: v. Joma 
Kashinath'). By theYIndian High Courts Act, 1861 (24 & 25 Vic. c. 104, s. 9) the 
jurisdiction originally granted to the Sudder Dewanee Adawlut and the Su reme 
Court was vested in the High Court that was constituted in 1861 ; that 
jurisdiction hag been preserved by the Indian High Courts Act (28 & 29 Vie. c. 15), 
the Government of India Act, 1915 (s. 106) and the Government of India Act, 
1985 (s. 228). $ 

4. In the present case the Bombay Tenancy Act nowhere states that the 
Collector is or shall be deemed to be a Court. ere is no doubt that a decision 
under s. 24 of the Act is a decision regarding or affecting civil rights of the parties 
and as such is a judicial decision, and in so far the authority or authorities con- 
cerned may be said in a broad sense to be a Court or Courts. A Court has been 
defined in 8. 8 of the Indian Evidence Act as including all Judges and Magistrates 
“or persons except arbitrators legally authorised to take evidence”; but, as held in 
Queen-Empress v. Tulja®, that definition is obviously framed only for the purposes 
of the Act itself, and should not be extended beyond its legitimate scope. A 
revenue Court has been defined in 8. 5(2) of the Civil Procedure Code as meaning 
a Court having jurisdiction under any local law to entertain suits or other proceed- 
ings relating to the rent, revenue or the profits of land used for agricultural purposes, 
but as not including civil Courts having original jurisdiction under the Code to 
try such suits or proceedings as being suits or proceedings of a civil nature. Under 
this definition an authority acting under s. 24 of the Bombay Tenancy Act which 
deals with the powers of the Mamlatdar and the Collector to make an order on an 
application made by a person “ entitled to possession of any land or dwelling 
house under any of the provisions of the Act” would not be a revenue Court ; 
but even holding that the said authority in such a case is a civil Court, it seems to 
me doubtful whether such a Court can be said to be a Court subordinate to the 
High Court within the meaning of s. 115 of the Civil Procedure Code. 

5. The history of the High Court’s statutory powers of revision appears to be 
as follows. Under s. 872 of Act VIL of 1859 a “ special appeal” (unless 
otherwise provided by any law for the time being in force) to the Sudder Court 
from all decisions passed in ee appeal by the Courts subordinate to the Sudder 
Court, on the ground of the decision being contrary to some law, or usage having 
the force of law, or of a substantial error or defect in law in the procedure or 
investigation of the case which may have produced error or defect in the decision’ 
of the case upon the merits, and on no other ground. Unders. 8 of the said Act 
all revision of “ the judgments of the Civil Courts” was barred otherwise than 
by those’ Courts and by the constituted Courts of appellate jurisdiction. Under 
8. 1 of the said Act all suits of a civil nature, with the exception of suits of which 
their cognizance was barred by any Act of Parliament, or by any Regulation of 
the Codes of Bengal, Madras and Bombay or by any Act of the Governor-General- 
in-Council were cognizable by, the Civil Courts. What were the Civil Courts 
within the meaning of ss. 1 and 8 was nowhere defined, but they would, I think, 
pe facie be the Courts to-which the provisions of Act VIII of 1859 applied. 

nder s. 85 of Act XXIII of 1865 it was provided that the Sudder Court might 
eall for the record of any case decided on appeal by any subordinate Court in 
which no further appeal lay to the Sudder Court if such subordinate Court appeared 
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PA have exercised jurisdiction not vested in it in law and the Sudder Court was 
wered to set aside the decision passed on appeal in sucha case by the sub- 
on te Court or to pass such other orders in the case as the Sudder Court might 
think fit. Under s. 622 of Act X of 1877 the High Court was empowered to call 
-for the record of “any case”? in which no appeal lay to the High Court if the 
Court which had decid ed the case eared to have exercised a jurisdiction not 
vested in it by law, or to have failed to exercise a jurisdiction so vested, and the 
High Court in such a case might pass such order as it thought fit. Section 11 of 
the sajd Code provided that the Courts (subject to the provisions therein contained) 
had jurisdiction to try all suits of a civil nature except suits of which the cognizance 
was barred by any enactment for the time being in force. The corresponding 
sections, in the nextCivil Procedure Code (Act XIV of 1882) were also ss. 622 and 
11, the only difference in s. 622 of the later Code being that the words “or to 
have acted in the exercise of its jurisdiction illegally or with material irregularity ” 
were added therein. Both the es of 1877 and 1882 used the words “ record of 
any case ” without reference to the question of the Court deciding ‘the case being 
subordinate to the High Court. Then came the present Civil Procedure Code 
of 1908, s. 115 of which substantially reproduces the provisions of s. 622 of the 
Code of 1882; and s. 9af the present Code corresponds to s. 11 of the earlier 
Codes. Ins. 115 of the present Code, however, the words “record of. any 
case” are-qualified by the words ‘‘ which has been decided in any Court subordi- 
nate to such High Court,” thus reverting to the phraseology of Act XXII of 1861. 
6. On the question of the meaning of the word “ subordinate” as used in 
8. 118, the number of rted cases, ag remarked by Meredith J. in Arjun Rauiara 
v. Maharaja Krishna Chandra Gajapati Narayan Deot, is legion and it would be 
profitless to examine them all. Section 8 of the Civil Procedure:Code is to the 
effect that for the purposes of the Code the District Court is subordinate to the 
High Court, and every civil Court of a grade inferior to that of a District Court 
and every Court of Small Causes is subordinate to the High Court and District 
Court; but the enumeration of subordinate Courts in this section has been held 
to be not exhaustive in Purshottam Janardhan v. Mahadu Pandu. In Balkrishna 
Daji v. The Collector, Bombay Suburban," Macleod C. J. remarked, in view of the 
language of s. 107 of the Gavernment of India Act, 1915, that in the absence of 
any statutory direction to the contrary, unless the High Court had e 
jurisdiction over a Court, that Court would not be subordinate to the High Co 
That view has clearly not been acted upon as there are numerous instances in 
which even in the absence of appellate jurisdiction in the High Court, a Court 
has been held to be subordinate to the High Court within the meaning of s. 115 
of the Code. In Chitaley’s Civil Procedure Code, 4th edition, at page 1086, 
it has been stated that under the Rent Acts of the various Provinces, the right of 
revision to the High Court has been either expressly or liedly excluded ; and a 
long list of cases in support af this statement & 1s to be Ne at pages1086 and 1087. 
Mr. Patel, however, on behalf of the a age has relied in this connection on 
~ certain observations of the Privy Council in Rajah Nilmont Singh Deo Bahadoor 
v. Taranath Mookerje* where thelr Lerdahips hal d that the Rent Courts established 
by Act X of 1859 were civil Courts within the meaning of Act VIII of 1859, and 
that under s. 284 of the latter Act the Collector could transfer his rent decrees for 
execution into another district. Referring to certain sections in Act X of 1859 
their Lordships observed (p. 178) :— 

“Tt must be allowed that in those sections there is a oertain distinction between the Civil 
Courts there spoken of and the Rent Courts established by the Act, and that the Civil Courts 
referred to in s. 77 and the kindred sections mean Civil Courts exercising all the powers of Civil 
Courts, as distinguished from the Rent Courts which only exercise powers over sults of a limited 
class. In that sense there isa distinction between the terms; but it is entirely another question 
whether the Rent Court does not remain a Civil Court in the sense that it is deciding on purely 
civil questions between persons seeking their civil rights, and whether being a Civil Court in that. 
sense, it does not fall within the provisions of Act VIII of 1889.” 


1 ace een on c. 25 Bom. L. R. 998. 
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This case was followed by a full bench of the Allahabad High Court in Madho Pra- 
kask Singh v. Murli Manohar! where it was held that Courts of Revenue in the 
North Western Province, in those matters of procedure upon which the Rent Act of 
those Provinces (Act XII of 1881) was silent, were governed by the provisions of 
the Civil Procedure Code. Stuart C. J., however, dissented from the opinion of 
the majority of the J and he held that in view of the definitions of. the words 
“ Thistrict Court,” ‘ Collector,” “ decree”? and “order” under s. 2 of the Code 
of 1882, the expressions ‘‘ Civil Court” or.“ Court of Civil Judicature” were to 
be interpreted in a limited and technical sense, as only the civil Courts to which the 
Code of Civil Procedure applied as the law of procedure by which they were governed 
or bound, and that Revenue Courts did not fall within that description. In the 
full bench case of Arjun Rautura v. Maharaja eee Chandra oa hs Nabil 
Deo Meredith J. adopted the view taken in Rajah Nilmoni Singh 

v. Taranath Bookeries.: while Dhavle J. thought that the civil Courts contem lated 
in 8. 8 were, to use the words of Rankin J. in Allen Bros. and Co. v. Bando & Co.,* 
civil ue exercising all the powers of civil Courts as distinguished from Courts 
which only exercised powers over civil matters of a special class or classes, e.g. 
the Rent under Act X of 1859 and the Land Acquisition Judge. The third 
Judge, Manohar Lall J., thought that the concluding words in s. 8, sub-cl. (2), 
of the Civil Procedure Code, “ but does not include a Civil Court having original 
jurisdiction under this Code to try such suits or proceedings as being suits or 
p of a civil nature,” suggested that the draftsman had in view the obser- 
vations of Lord Hobhouse in Rajah Nilmont Singh Deo Bahadoor v. Taranath 
Mookerjee, which I have referred to and that, therefore, the Courts which tried 
the cases or heard appeals under the Orissa Tenancy Act were revenue Courts and 
not civil Courts, even though they might try suits of a civil nature. In that case, 
which arose under the Orissa Tenancy Act, 1918, all the Judges, however, held 
that the High Court under s. 115- of the Civil Procedure Code had jurisdiction 
to revise the decision of the Collector in a suit under the said Act wherein the 
Collector had usurped to himself the appellate powers confered upon the District’ 
Judge under the Act. 

In Allen Bros. & Co.v. Bandod Co., Rankin J. pointed out that though not defined, 
the word “‘ subordinate ” plays an important part in the Code, as may be seen from 
88. 28, 24, 100, 115, 188, 186 and 187, and that there are also in the Code several 
phrases that may be usefully contrasted and ¢ompared, thus :—Court of a grade 
inferior (s. 8) ; Court of the oe grade (s. 68) ; any Court (s. 118) ; civil Courts 
subject to their EAE s. 122); any Court of civil jurisdiction {8. 141). 
His Lordship held that the words “ Civil Court ” in the Code appeared to have 
a special meaning, though this again was nowhere defined (p. 989) :— 

“ I take them to mean Civil Courts exercising all the powers of Civil Courts as distinguished 
from Courts which only exercise powers over civil matters of a special class or clases, e.g., the 
“Rent Courts under Act X of 1859 and the Land Acquisition Judge. The two broadest phrases 
in the Code are to be found in se, 118 and 141. The latter in noway touches upon the question 
of subordination; the former does, because reference is a form of appellate jurisdiction [Birendra 
Kishore Manikya v. Secretary of State for India’), but Order XLVI cuts down its application and 
it does not apply to the Rent Controller or the President. It may be argued that the High Court 
has superintendence over ‘any Court’ because it has power to alter the order and eo to give a 
power of reference to “‘ any Court.” Beyond this argument, which in reference to special sta- 
tatory Courts unknown to the Code seems very precarious, I can see nothing in the Code which 
even promises to be of any assistance on the present question unless it be that a comparison 
between sections 28 and 24 appears to show that a Court may be subordinate within the meaning 
of the Code in a purely administrative sense.” 

Rankin J. also negatived the contention that all other Courts of civil jurisdiction 
are subordinate to the High Court and under its appellate jurisdiction in a wide 
sense unless the Legislature expressly provided to the contrary, and said (p. 940) :— 

“ As a general proposition applicable to Bengal it seems to me that on the face of the Act 
of 1861 and the Letters Patent no proposition zo simple and wide can possibly be correct. It is 
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nowhere expressed and the several jurisdictions carefully defined and conferred are. not to be 
extended or enlarged indefinitely upon general principles to the rigour of which. His Majesty is 
in no way committed. The simple proposition is always tempting, yet I know of no case decided 
on this simple principle. In many of the decided cases it would have been a complete answer 
to the problem, yet the Courts have made heavy weather before arriving at another answer.” 

What meaning; then; should be given to the word ‘“ subordinate” as used in 
8. 115 of the Code of Civil ure? With respect I am in agreement with 
Rankin J’s. view in AHen Bros & Co. v. Bando & Co. to the extent of holding that 
primarily the Courts ‘intended are the civil Courts exercising their powers a 
the Code. It also seems to me that it is open to the Legislature to say by 
provision, or to intehd by manifest implication, that the decision of a special 
on a civil question should be subject to the revisional jurisdiction of the High Come 
I should see no difficulty in such a case in holding such special Court to be subor- 
dinate to this Court within the meaning of 8.115. In this connection the following 
observations of Rankin J. appear to me to be important (p: 946) :— 

, itli natenough for tho purposse of the Code or the Lættera Patent which deion definite 
principles with a regalar order of Courts, that from the limited nature of the powers conferred or 
from @ mere comparison with other Courts ; or from possible relationships thereto not yet sub- 
sisting, a new Court may be styled an ‘inferior Court.’ An actual relationship to this Court 
must be established ; an existing thread of connecting authority must be disclosed.” 

Where such a relationship between the Court in question and the High Court is 
established, such Court would in my opinion be deemed to be a subordinate Court 
for the purposes of s. 115. T now the provisions of the Bombay Tenancy 
Act relevant to the question ref to us, the provision in s. 28 that “ in all matters 
connected with the Act, the Provincial Government shall have and exercise. the 
same authority and control over the Collectors and] Mamlatdars as they have and 
exercise over them in the general and revenue administration” clearly indicates, 
in my opinion, that an order made by the Collector under s. 24 of the said Act is 
subject to the revisional jurisdiction A of this Court but of the Provincial Govern-. 
ment. It seems to me that on this point the principle of Mancherji Hormusji v.- 
Thakurdas! will apply. There an appeal was preferred to this Court against the 
order of the Collector in certain execution proceedings transferred under s. 820 
of the Civil Procedure Code, which provided for an appeal from the order of the 
Collector to such authority as the Tacs Government might by rules prescribe. 
In view of s. 208 of the Land Revenue Code which provides that in the absence of 
express provisions to the contrary all appeals under any law for the time being 
in force shall lie from any decision or order passed by a revenue officer to that, 
officer's immediate superior, ete., it was held that the High Court was unable to 
exercise an appellate jurisdiction which by law had been vested in the Revenue 
Commissioner or Government. Though s. 12 of the Bombay Tenancy Act 
lays down that when the Mamlatdar makes a decision under that section a party 
aggrieved by such decision may file an appeal before a civil J it is clear. that ` 
the Legislature has deliberately not laid down a similar procedure in respect of 
an order made by the Collector under s8. 24 of the Act. It is, therefore, not possible 
to say that any “actual relationship” or “an existing thread of connecting 
authority ” (to use the words used by Rankin J. in the case of 4Wen Bros & Co. 
v. Bando & Co.) is disclosed to exist between the Collector and the High Court. 
There is, therefore, no revisional jurisdiction in this Court in such a case under 
s. 118 of the Civil Procedure Code. 

Recourse has sometimes been had to s. 107 of the Government of India Act, 
1915, for inferring the subordination of certain Courts in decisions prior to the 
passing of the Government of India Act, 1985. The opening words of that section 
were: “Each of the High Courts has superintendence over all Courts for the 
time being subject to its appellate jurisdiction ” ; these words being taken from 
8. 18 of the Charter Act, 24 & 25 Vic. c, 104. In Sholapur Municipality v. Tuljaram* 
it was held that the power of superm tendence included the power of revision. 
In H. D. Chatterjee v. EB. Tribed® the the Calcutta High Court held that it had the 
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wer of revision under its eral powers of superintendence over the Rent 

ntrollers’ Courts constituted under the Calcutta Rent Act (Beng. III of 1920) 
under s. 107 of the Government of India Act, 1915. In Sholapur M icipali 
v. Tuljaram this Court held that a District Court, exercising judicial functions 
under the procedure laid down in the Land Acquisition Act according to s. 198 
of the Bombay Municipal Boroughs Act, 1925, was a subordinate Court unders. 107 
of the Government of India Act if not under s. 115 of the Civil Procedure Code, 
1908. In Em v. Balkrishna Phansalkar! it was held that the rights of super- 
intendence which the High Court possessed under s. 107 of the Government of 
India Act, 1915, included not only superintendence in administrative matters, but 
superintendence on the judicial side also. Section 224 of the Government of 
India Act, 1985, however, in reproducing s. 107 of the earlier Act includes a new 
clause showing that the do scene tae contemplated therein is administrative . 
merely, Sub-section (2) of that section now leaves the High Court without any 
jurisdiction, under its powers of superintendence over Courts subject to its appellate 
jurisdiction, to question any judgment of any inferior Court which is not otherwise 
subject to appeal or revision (per Dhavle J. at 58 and Manohar Lall J. at 

80 in L L. R. 21 Pat. 1, Arjun Reudara v. eek eee 
arayan Deo). In Ryots of Garabandho v. Zemindar of Parlakimedi* their Lord- 
ships of the Privy Council have held that the power of intendence given by 8.15 
of the Indian h Courts Act, 1861, and afterwards br s. 107 of the Government 
of India Act, 1915, does not incłude a right of control over individuals or official 
bodies exercising judicial functions, such as Boards of Revenue, similar to that 
exercised in England by writ of certiorari 166 and 167). It would thus 
ee that even under the old section 107, the High Court could not have exercised 
the power of superintendence in the present case. 

In cl. 18 of the Letters Patent of 1865, the expression, ‘‘ Any Court...subject to 
its (High Court’s) superintendence ” is used; and in Municipal Officer, Aden v. 
Hajee Ismail Hajee Allana? Lord Macnaghten, dealing with a case in the Court 
of the Resident at Aden as constituted by Act II of 1864, held that the preamble 
of the said Act showed that it was thought expedient to provide for the superin- 
tendence or revision of judgments and proceedings of the said Court ; and it was 
pointed out that cl. 18 makes superintendence, not appellate jurisdiction, the 
condition of the exercise of the power given to the High Court. It has been 
contended by Mr. Patel on behalf of the applicant that this power of general 
superintendence exists in the High Court as the supreme Court of Judicature in 
the Province and that all other Courts of civil jurisdiction are subject to this power 
unless the Legislature has expressly provided to the contrary. As I have y 

inted out, this argument was negatived by Rankin J. in Allen Bros. & Co. v. 

ando & Co. ` f 

Mr. Patel, however, has particularly relied in this connection on the full bench 
decision of our own High Court in Shiva cag Unie gar Kashinath* That case 

urports to follow the decision in Mahadayi ind v. Sonu bin Davlata, where 

ent C. J. held that the extraordinary jurisdiction of this Court (as distinct from 

its general power of superintendence vested in it by s. 15 of the High Courts Act, 

1861, 24 & 25 Vic. c. 104) was derived from cl. 2 of s. 5 of Regulation II of 1827, 
which was as follows :— 

* It shall be competent to the said Court (the Sudder Dewanee Adawlut) to call for the 
proceedings of any subordinate civil Court and to issue such orders thereon as the case may 
require.” 

nae rata observed (and the following words have been particularly relied 
on (p. 848) ) :— . 

“ The words of the law impose no limit on the exercise of the power; but the Court has, in 
{ts discretion, consistently refused to exercise its extraordinary jurisdiction, except in oases which 
disclose some grave and patent error not otherwise to be remedied.” 
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After the examination of several cases, West J., who gave the judgment, said- 
p. 857) :— 

“ It is not easy, if possible, to reduce this series of decisiona to consistent results. It comes 
out, however, that the High Court will interfere to enforce the excreise of jurisdiction, or to restrain 
an exoess of jurisdiction, in cases apparently calling for such interference, even though there 
may be a remedy by sult.” 5 
It was found that the High Court appeared to have interfered more freely in 
recent years in cases in which there been some palpable perversion of the law 
or what prima facie seemed to be such a perversion, and it was pointed out that 
this extension of the Court’s powers, or rather of yee definition of the proper 
limits of the exercise of its powers as they were formerly understood, had accom- 

ied a Ta paa of the jurisdiction as conferred bet e Code of Civil Procedure. 
Thereafter the law obtaining in the Courts of England on the analogous point was 
examined by reference to a large number of cases and reference was made to the 
fact that the Court of Queen’s Bench had jurisdiction over ‘all errors in fact 
or in law upon judgments by any other Court,” and “to correct and reform all errors 
and misdemeanours extra judicial which tend to oppression of the subject ” 
(Co. 4 Inst., 71). Reference was next made to s. 45 Ay the Specific Relief Act I 
of 1877 and the provisions of that section were stated to express the results of an 
experience of centuries gained by superior Courts in England and to show the roper 
conditions of peremptory interference, when there had been an excess of juris- 
diction, or a failure to exercise it, by the lower Court; and it was remarked 
(p. 870) :— 
ae Al Te EE E bie R SEEE T Ad tat as poastbia be a ER AA of principle 

between the working of this Court at its original and appellate sides, tn giving effect to kindred 
-~ juriedictions. The terms imposed on the one may well serve for guidance to the other branch of 
the Court, unless they contravened some law which the latter branch has to administer. It 
does not appear that, in regulating the exercise of our ill-defined authority by the principles in 
question, we shall diminish our power to correct abusea of the law, which the Legislature does 
not intend to be corrected in other ways, by other moans.” 

As to the reliance placed on cl. 2 of s. 5 of Regulation IT of 1877, I have been 
‘able to find three other Bombay cases, besides Mahadaji’s case, where-the said 
provision was made use of for interfering with the decisions of the lower Courts, 
namely, Bat Atrani v. Deepsing Barta’; Secretary of State for India v. Narsibhat 
Dadabhast?; and Bombay Steam Navigation Co., Ltd., v. Vasudeo Baburao.’ All these 
three cases were of suits regularly filed in ordinary civil Courts, and in all these 
cases it was contended that s. 115 of the Civil Procedure Code had no application, 
and this Court held that it had jurisdiction derived from Sudder Dewanee Adawlut 
in exercise of its general power of superintendence to interfere. Though the 
Regulation of 1827 was. repealed in 1878 by Act XII of that year, the third para- 
graph of the first section of the Repealing Act provided :— 

_ “Tt shall not affect any established jurisdiction, form or procedure or existing usage, custom. 
or privilege, notwithstanding that the same respectively may have been in any manner affirmed, 
recognised or derived, by, in, or from, any enactment hereby repealed.” 

In Secretary of State for India v. Narsibhai Dadabhat, Coyajee J. said (p. 55) :— 

“ In any event, our powers derived from section 5 of Bombay Regulation Il of 1827 are very 
wide. The powers thereby conferred on the 8uddur Dewanny Adawlut were transferred to this 
Court by section 9 of the High Courts Act, 1861, and they continue still in force by virtue of 
section 106 of the Government of India Act.” 

And Shah J. said (p. 59) :— 

“ Even assuming thet the case is not covered by section 115, I ‘think it nein clearly be 
covered by the words of the second clause of section 5 of (the sald) Regulation. . 

In view, however, of the actual wording of sub-s. (2) of s. 5 of the Regulation, 
namely, “ It shall also be competent to the said Court to call for the prorina 
of any subordinste Civil Court,” it would in the present case be ina ci 
to say that this Court has jurisdiction over the Collector which is a subordinate 
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civil Court. I am doubtful whether the said sub-section was intended to apply to 
Proe agi o y Court except the regular civil Courts expressly dealt with by 
the Civil ure Code. 

As to the question of the general powers of superintendence said to have been 
derived from the powers of the Supreme Court established at Bombay in 1828, 
the recent decision of the Privy Council in Ryots ofGarabandho v. Zemindar of Parla- 
kimedi, to which reference has already been made, appears to me to be of consider- 
able importance, although the particular question before their Lordships was 
whether the h Court of Madras had jurisdiction to issue a writ of certiorart 
to the Board of Revenue constituted under the Madras Estates Land Act, 1908, 
where the Collective Board had made an order under the said Act enhancing the 
appellants’ rents. Viscount Simon L. C., who delivered the judgment, not only 
considered the previous decisions relating to this particular question but also 
considered the history of the highest Courts in India from the year 1772 when the 
East India Company undertook the administration of the dewani (revenue and 
civil justice) by setting up a system of civil Courts. In that connection the 
question of the true construction that was to be put on the Charter dated December 
26, 1800, establishing the Supreme Court at Madras had to be considered, particu- 
larly clause 8 thereof which was in the following terms :— E 

“8. And it is our further will and pleasure that the said Chief Justice, and the said Puime- 
Justices, shall, severally and respectively, be, and they are all and every of them, hereby appointed 
to be, Justices and Conservators of the Peace, and Coroners, within and throughout the settlement 
of Fort 8t. George, and the town of Madras, and the limits thereof, and the factories subordinate- 
thereto, and all the territories which now are, or hereafter may be, subject to, or dependent upon, 
the Government of Madras aforesaid ; and to have such jurisdiction and authority as our Justices 
of our Court of King’s Bench have, and may lawfully exercise, within that part, of Great Britain 
called England, as far as circumstances will admit.” 

The terms of this clause correspond exactly to those of cl. 5 of the Letters Patent 
establishing the Supreme Court at Bombay dated December 8, 1828. Their 
Lordships referred inter alia to cls.21, 22, 88 and 84 of the Madras Charter, corres- 
ponding respectively to cls. 28, 24, 86 and 88 of the Letters Patent establishing 
the Seprene Court at Bombay. Clause 21 of the Supreme Court Charter of Madras 
gave the Court jurisdiction over all persons who m previous charters had been 
described as ‘‘ British subjects” residing within any of the factories pal perce 
on the Government of Madras, and it empowered the said Court to hear all actions 
and suits against them arising in any territory which should then or thereafter be 
dependent upon that Government or within that of any native Indian jaca in 
alliance with that Government ; also against any person employed by the Company 
or by any British subject. The clause further gave the Court all the jurisdiction 
which the Mayor’s and Recorder’s Courts had enjoyed. Clause 22 gave the 
Court power to hear civil suits against all the inhabitants of the town and provided 
that dus and Mahomedans should have the benefit of their own laws in matters 
of inheritance and contract. Clause 88 gave a jurisdiction in equity over those 
persons previously specified for its ordinary civil jurisdiction. Clause 22 was 
one of the sections conferring on the Court criminial jurisdiction and making it 
the Court of oyer and terminer and gaol delivery for the town and factories subor- 
dinate thereto. After saying that the terms of cl. 8 were plainly reminiscent of 
the passage in Blackstone’s Commentaries where the King’s Bench had been 
described as * the remnant of the aula regia,” and which referred to the Justices. 
of the King’s Bench ‘‘ who are by their office the sovereign conservators of the 
peace and supreme coroners of the land,” —a passage derived from the fourth part 
of Coke’s Institutes where “ the highest language is held concerning the justices 
of this Court,”—their Lordships considered whether cls. 21, 22, 88 and 84 of the 
Charter of the Supreme Court at Madras had any, and if-so, what, bearing on 
clause 8 thereof. In In te N ja Iyer! Sadasiva Ayyar J. had held that the 
powers given by cl. 8 were given to the Judges not merely in their individual capacity 
but as constituting the Supreme Court and that cls. 21, 22, 88 and 84 did not 
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limit the powers given by cl. 8. On the first point their Lordships agreed, but 
as to the second point they agreed with Sundara Ayyar J. in the same case 
who had remarked (p. 80) :— 

“ The Supreme Court had no general power or control over the Courts of the East India 
Company in the mofussil or over their officers acting judicially. I believe this proposition 
would be correct even in oases where the officers exercising jurisdiction might be British 
subjects.” 

In arriving at this interpretation of cl. 8 their Lordships were guided by the 
following considerations (p. 156) : 

“The concluding part of cl. 8 makes no reference to prerogative writs, but is a broad and 
summary reference to the whole of a King’s Bench Judge’s jurisdiction and authority... Isit really 
the effect of these words to subject the Indian inhabitants throughout the province, and all 
matters of dispute between themseives, to the same jurisdiction as the King’s Bench would apply 
to the inhabitant of an English county ¢....Nothing is said in cl. 8 about the persons over whom 
the authority is to be exercised. Much is said in ols. 21, 22, 38 and 34. If tt was intended by cL 8 
to grant jurisdiction as in England over all inhabitants of the province, why is the juriediction 
defined, limited, and guarded by the elaborate provisions of the later clauses? What is the point 
in saying that Indians employed by the Company should only come under the jurisdiction for 
wrongs and trespasses—if all Indians are put by ol. 8 under all the jurisdiction that there is? 
Why is it said that to be a landholder or fJaradar shall not subject an Indian to the jurisdiction 
if all Indians have been medo subject to it? Why is it so elaborately provided in cl. 22 that 
Hindus shall have the benefit of the Hindu law and yet not a word is expended in cL 8 to safeguard 
any personal law? These considerations lead necessarily, as their Lordships think, to the con- 
clusion that ol. 8 gives, and in general terms defines, an authority which is to be exercised over 
those who by the later clauses are made subject to it. The character and quality of the jurlsdic- 
‘tion is naturally approached from the standpoint of the status and authority of the individual 
judge. It is not possible to treat ol. 8 as giving a separate jurisdiction over all persons in the 
provinos independently of cls. 21, 2%, 83 and 84.” 

In their Lordships’ opinion the words “as far as circumstances will admit” 
rendered it impossi abi ari reference to the ’ Bench as founding a 
general jurisdiction outside the Presidency town ind ent of, and inconsistent 
with, the other provisions of the charter, and they quoted with approval an 

ent vee nae Bombay case In re Justices of the Supreme Court of Judioatur 

(p. 88) :— 

“ Though there'are words in this charter giving to the court the authority of the Court of 
pasar ear nn ibi Hie Datare Gibe, authority which is described, and not the extent of. the 
jurisdiction.” 

It was further held that the construction which their Lordships put on the 
Charter was in line with the chief decisions as to the extent of the powers of the 
Supreme Court; and in this connection their TRI ee referred to Nagappah 
Chitty v. Rachummah*; Rea v. Goculnauth Mullick’, case of James 

Kerry v. rg ap ed M T a upreme Court of Judicature at Bombay"; 
In the matter of Ameer Khan’; Remenbrancer v. Mantel Ghose, the 
last case Jenkins C, J. bid cbweryad TA 205) :— 

“E Te fa will eaitdy: uogairets wtateniont tor the papos oi thle iss ony Bat a enk 
of this and subsequent legislation, the criminal jurisdiction of the Supreme Court (apart from 
crimes maritime) was limited to the local limits except as to British subjects, and the Court had 
no general control or power over mofcssil criminal courts. The Common Law was similarly 
limited in its application to the Presidency towns and to British subjects outside the local ltmits.”’ 

In the light of the above decision of the Privy Council it would appear that in 
. Shiva Nathajv’s case an excessive power of superintendence over other Courts 
exercising civil jurisdiction was assumed and that it is now difficult to hold that 
so far as Courts exercising such jurisdiction outside the Presidency-towns are 
concerned, any general power of superintendence beyond what is granted by the 
Code itself exists in the h Court. 





- 
1 (1880) 1 Knapp 1. 5 (1841) Fulton 111. 
2. (1802) 1 oo 6 (1829) l Knapp 1. 
3 824) Morton ; 7 870) 6 . L. R. 394. i 
4 (1834) Fulton 318. & (1918) I. L. H. 41 Cal. 178, 8.B. 
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RAJADHYAKSHA J. I agree. 


Per Curiam. In the result, in the view of the law that we have taken, the 
question referred to us must be answered in the nagative. 





Before Mr. Justice Lokur. 

JAITUNBI FATRUBHAI MUSSALMAN v. FATRUBHAI KASAMBHAL* 

Mahomedan law—Gift—Makr—Land assigned at marriage to bride in leu of-—Whether suck 

assignment simple gift (hiba)—Hiba-bil-tvaz—Transfer of Property Act (IV of 1882), Sec. 129. 

Under Mahomedan law when at the time of the marriage a land is assigned by the bride- 
groom. to the bride in lieu of makr, the assignment is a simple gift (Aiba), and neither a sale 
nor a Aiba-bil-toax, No writing is necessary for the validity of such a gift, but it would not 
be complete and valid without delivery of such possession as the subject of the gtft is sus- 
ceptible of. 

. | Case-law considered. 

Oxe Jaitunbi (plaintiff) was married to Fatrubhai (defendant No. 1) on April 
4, 1985, according to Mahomedan rites at Bombay. On the day of the marriage 
defendant No. 1 ee to give the plaintiff a of Rs. 2,500. The mahr was 
not paid in cash, but in lieu of it defendant No. 1 gave to the plaintiff his land 
situated at Deolali. - An entry as regards the gift of the land as makr was made 
in the register kept by the Kazi who performed the marriage. 

On April 4, 1988, defendant No. 1 sold the aforesaid land and passed a sale 
deed in respect of it for Rs. 1,600 to Bhaguji (defendant No. 2). 

The plaintiff filed the present suit against the defendants for a declaration that 
she was the owner of the land in suit and that its sale by her husband was not 
binding on her and for possession. 

The trial Judge dismissed the plaintiffs suit. On appeal the decree of the trial 
Court was confirmed. 

The plaintiff appealed to the High Court. 


J. G. Rele and-J. N. Sambhoo, for the appellant. 
P. V. Kane, for respondent No. 2. ‘ 
P. S. Joshi, for respondents Nos. 1 and 8. ‘ 


Loxur J. The suit out of which this appeal arises was filed by the plaintiff 
for a declaration that she was the owner of Survey No. 847 at Deolali, and that its 
sale by her husband, defendant No. 1, to defendant No. 2 was not binding on 
her, and for the recovery of its possession from the defendants. When defendant 
No. 1 married the plaintiff in 1985, he agreed to pay her Rs. 2,500 as mahr, arid in 
lieu of the mahr he made a gift of Survey No. 847 to er at the time of the marriage. 
Hs ite of the gift, defendant No. 1 sold the land to defendant No. 2 for Rs. 1,600 
pril 4, 1988, and hence the plaintiff had to file this suit. Defendant No. 1 
did not contest the suit, but defendant No. 2 did not admit the alleged gift to the 
laintiff and claimed that he was its full owner under the sale deed passed to him 
by defendant No. 1. In proof of the gift, the poe relied upon the entry made 
in the Kazi’s book at Bombay at the time of 
That entry says :— 
“ Certified...that marriage was celebrated hy We RET ofa piece ofiand ee Ahmed- 
nagar District, in leu of makr of Rs. 2,500.” 
The learned trial Judge raised various issues at Exhibit 51, the first issue being :— 
“t Whether the plaintiff proves that suit Survey No. 847 was given to her in makr by defendant 
No. 1 on 4th April 1935 as alleged and that she was put into possession on that date.” 


er marriage with defendant No. 1. 


On the date of h the plaintiff applied for time to have a witness examined 
on commission in Bo , and below that apie, exhibit 39, the learned 
Judge ordered the following preliminary issue of law to be argued out first, before 


recording any evidence :— 
* Would a statement at marraige that the said land is given to wife and she is put in pos- 


+ Decided, February %7, 1946. Second inA No. 204 of 1943, the deores 
Oe e aara a by G. 8. Gaitonde, Chi J (Junior 
C. È. Nagarkar, District Judge at Ahmednagar ), Rahurt, in Suit No. 889 of 1840. 
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session be sufficient to constitute her full owner? What is the importance of possession in 


- „such a caso?” 


After hearing arguments on this issue, he held that the statement was not 
sufficient to constitute the plaintiff owner of the land, that she had acquired no 
title to it and that her possession was of no importance. The plaintiff’s suit was, 
therefore, dismissed, and in appeal the learned District Judge confirmed the decree, 
holding that the so-called gift was really a sale, and could not be valid without a 
registered document. In this second appeal it is urged on behalf of the plaintiff- 
appellant that the gift was a Aiba-bil-iwax, and did not require a registered document 
since 8. 129 of the Transfer of Property Act exempted it from the provisions of 
that Act. 


A hiba-bil-iwaz, as distinguished from a hiba or simple gift, is a gift for a con- © 


sideration, and there is a sharp conflict of judicial opinion as to whether in India 
it is not in reality a sale, easing all the incidents of a contract of sale. In 
Sarifuddin Mahammad v. Mohiuddin Mahammad: and Fateh Ali v. Muhammad 
Bakhsh,’ on which the Courts below have relied, the High Courts of Calcutta and 
Lahore have held that a transaction of this character is nothing but a sale, so that 
where the property gifted is immoveable property of the value of Rs. 100 or more, 
the gift must be effected by a registered instrument as required by s. 54-of the 
Transfer of Property Act. In Gopal Das v. Mst. Sakina Bibi? it was taken for 
ted, nor was it disputed, that a gift by the husband, of landed property in 
ieu of dower in favour of his wife, was tantamount to a sale, and the only question 
debated was whether the necessity for the registration of the deed of gift depended 
on the amount of the dower settled (which, in that case, was less than Rs. 100). 
or on the value of the land gifted. The same view was taken by the Allahabad 
High Court in Saiful Bibi v. Abdul Axis Khan, referred in the judgments of the 
Courts below. In that case Sulaiman C. J. and Banerji J. held that the transfer 
of immoveable property made in consideration of a part of an existi dower-debt 
was a sale. Hither ditfering from or distinguishing all these cases, Niamut Ullah 
and Rachhpal Singh JJ. held in Kulsum Bibi v. Shiam Sunder’ that “ an oral gift 
by a Mahomedan in favour of his wife in lieu of her dower-debt was hiba-bil-iwaz, 
which was pure gift and not sale, and did not require a registered instrument.” 
The same learned Judges, after a further discussion of the law on the subject, came 
to the same conclusion in Kulsum Bibi y, Bashir Ahmad.* There is no decision 
of this Court directly in point on this subject, though Beaman J. in an erudite 
judgment in Moosa Adam Patel v. Ismail Moosa’ has observed that hiba-bil-twax 
or gift for consideration resembles, byt does not correspond exactly in all its 
conditions, incidents and consequences, with a sale, and that while a sale pre- 
supposes some proportion between the consideration paid and the thing received, 
in Atba-bil-iwaz, the consideration is utter inadequate. With all respect, I 
do not wish to express any opinion as to how far this view is correct, since it is not 
necessary to do so in this case. 
In all the cases cited above, imax (a consideration’ in exchange) for the kiba 
was a dower-debt. In the present cage the dower had not yet become a debt when 


-the gift of the land was made by defendant No. 1 to the plaintiff. The entry in 
re by the gift of the band 


the Kazi’s register shows that the marriage was celebra 
“in lieu of mahr of Rs. 2,500.” That means that defendant No. 1 intended to 
give a mahr of Rs. 2,500 to the plaintiff, but instead he made a gift of a land to 


“her as mahr. It cannot be said that she made a gift of Rs. 2,500 to him as twas 


(an exchange) for the gift of the land. Mahr may be a sum of money or other 
property, and if property is given as mahr, it does not mean that the property is 
gold for the consideratioh of the marriage. As observed by Tek Chand J. in 
Mt. Fatima Bibi v. Lall Din? (p. 846) :— 

“ Under Muhammadan law, dower is not the exchange or consideration [as understood in 
technical sense in the Contract Act] given by the man to woman for entering into the contract, 


1 Too CTL otek ee 5 986] A. I. R. All. 600. 
2 (1 L L. R. 9 Lah. 428. 6 fiser All. 285. 

3 (1934) L L. R. 16 Lah. 177. 7 (1900) 12 Bom. L. R. 160. 
4 (1981) L L. R. 54 AIL 22. 8 [1987] A. L R. Lah. 345. 
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but an effect of the contract imposed by the law on the husband or a token of respect for its subject 
the woman ” (Bailie’s Digest Vol. I, page 91.) 

Hence it would not be correct to say that the plaintiff's giving herself away in 
marriage to defendant No. 1 was the payment of consideration or wwas on her part. 
The gift of the land to her cannot, therefore; be either a Atba-bil-iwax, or a sale, 
but a hiba (gift) pure and simple. In Fida Ali v. Muzaffar Als) Mahmood J. 
pointed out the distinction between the assignment of property to a wife as her 
dower in which case it would not be a sale but a gift, and the transfer of property 
to a wife in payment of a certain amount of dower, in which case it would be a sale 
- within the meaning of s. 54 of thé Transfer of Property Act. The same view was 
taken by a bench of the Calcutta High Court in Abbas Ali v. Karim Baksh Shikdar* 
and by Dalal J. in Ali Hasan v. Mt. Rashidan.* It cannot be argued from these 
rulings that if the dower is fixed at a certain definite sum of money, as in the 
pom case, the transfer of property as dower amounts to sale of that property . 

‘or that amont. It only means that the bride was to receive mahr amounting to 
Rs. 2,500, either in cash or in land, and it would have become a debt after the 
marriage. But defendant No. 1 chose to give the mahr in kind by making a gift 
of immoveable property of that value. my opinion when at the time of the 
marriage 8 jad is igned by the bridegroom to the bride in lieu of mahr, the 
assignment is a simple gift (hiba), and neither a sale nor a htba-bil-iwax. No writing 
is necessary for the validity of such a gift, since s. 129 of the Transfer of Property 
Act exempts a gift by a omedan from the provisions of that Act, but such a 
gift is subject to the doctrine of Mushaa, and the gift would not be complete and 
valid without delivery of such possession as the subject of the gift is susceptible of. 

The learned District Judge has observed in his judgment that there is no evidence 
to show that the plaintiff was given possession of the sd a But that question 
was not gone into by the trial Court, and the suit was dispos of on the preliminary 
finding that the transfer amounted to a sale and was void for want of a registered 
instrument. As it is now held that the transfer amounts to a gift, the issue 
regarding the delivery of possession and the validity of the gift has to be decided. 

I allow the appeal, set aside the decrees of the Courts below, and remand the 
suit to the trial Court for being: proceeded with and ai ee of according to law 
in the light of this judgment. e trial Court should frame further necessary 
issues, and, all the parties will be at liberty to adduce further evidence. The 
costs in this Court and in the lower appellate Court will be costs in the suit. 





Before Mr. Justice Mackin and Mr, Justice Bacdekar. ` 

LALCHAND HATANCHAN MARWADI v. JOHN ANTONE D’SOUZA. 

Provincial Insolvency Act (F of 1920), Sec. 78—Words " noi proved'’ in prooiso meaning of— 
Construction of statute. 

The words “not proved” in the proviso to s. 78 of the Provincial Insolvency Act, 1920, 
are limited to cases of debts failing to be proved either (a) because the decree-holder has not 
avalled himself of the directions given in ss. 49 and 38 of the Act, or has in some other way 
not done what he ought to do by way of proving his debt, or (b) because the Court has passed 
orders rejecting a debt put forward by a creditor or has definitely held such debt not to 
be proved. 

Govind Prasad v. Pawankumar-, followed. 

In construing an Act of the Legislatufe a Judge is not a mere automaton whose only 
duty is to give out what he considers to be the primary meaning of the language used. He 
must always consider the effect of any construction which he ts asked to put on the Act; 
and if he comes to the conclusion that a particular construction leads to a result which he 
considers irrational or unfair, he is entitled, and Indeed bound, to assume that the Legislature 


1 (1888) I. L. R. 5 All. 65,°69. - Appeal 8 of 1943, confirming the decree 

2 (s00 4 L. C. 468. by 8. B. Palekar, Joint Civil Judge Fulor 
3 981] A. L R. All. 237. Devision ) of Poona, in Exhibit o. & in 
* ed, September 80, 1846. Second Darkhast No. 1177 of 1940. 


Appeal No. 155 of 1914, from the decision of 4 (1948) 46 Bom. L. R. 306, P.C. 
M. S. Patil, Assistant Judge of Poona, in . . 
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did not intend such a construction to be adopted and to try to find some more rational 
meaning to which the words are sensible. 
7 Emperor v. Somabhai Govindbhai, referred to. 

Oxe Lalchand (judgment-creditor) obtained a money decree against Edward 
Antone D’Souza (judgment-debtor) on August 17, 1986. The judgment-debtor 
was adjudicated an insolvent on October 80, 1987. The order of adjudication 
was annulled on January 20, 1989. In the course of the insolvency proceedings 
the judgment-creditor filed an affidavit to prove the decretal amount due to him. 
There was, however, nothing to show that the Insolvency Court had ordered that 
the decretal debt was proved under the Provincial Insolvency Act. 

The sane A EI filed the present darkhast on July 16, 1940, against the 
judgment-debtor in execution of his decree. He relied on s. 78(2) of the Act for 
saving limitation. The trial Court held that the decree-holder could not get the 
benefit of s. 78(2) on the ground that the decree-holder had failed to show that he 
had proved the debt in the insolvency proceedings. He therefore dismissed the 
darichast as being barred by limitation. The Appeal Court confirmed the order 
of the trial Court and dismissed the appeal. 

The decree-holder appealed to the h Court. 


V. S. Desai, for the appellant. 
G. A. Desai, for the respondent. 


Mackum J. The execution now under appeal was brought more than three 
years from the date of the decree; but the decree-holder sought to bring it into 
time by. reason of the provisions of s. 78 of the Provincial Insolvency Act, there 
having intervened an adjudication and an annulment. By the terms of the section 
the creditor claimed himself to be within time. The section says that the period 
from the date of the order of adjudication to the date of the order of annulment 
shall be excluded for the purpose of execution, ‘‘ provided that nothing in this 
section shall apply to a suit or application in respect of a debt provable but not 

roved under this Act.” The Courts below have noticed that the judgment- 
Žebtor filed his debt in the insolvency proceedings and supported it by an affidavit 
as required by 8. 49 and r. 8 under s. 49 of the Act ; but the record of the insolvency 
proceedings does not suggest that the debt was held by the Insolvency Court to be 
proved, and on that ground they have held that the benefit of s. 78 cannot be 
given to the decree-holder. He now comes to this Court in appeal. 

In effect the decision of the Courts below means that the words “ not proved ” 
occurring in the proviso to s. 78 mean “not proved for any reason and in any 
circumstances whatever.” If this interpretation (which in this appeal the learned 
advocate for the judgment-debtor fully supports) is correct, an order of annulment. 

even after the expiry of the three years period in an intervening insolvency 
in which for no fault of the decree-holder the debt put forward by the decree-holder 
had not been proved would still have the result that the decree-holder would not 
be able to take out execution of his decree in respect of that particular debt, although 
throughout the period of the insolvency scars iy he had been prevented 
from taking any steps other than putting forward his debt to realize his debt. 
It is a well established rule that in construing an Act of the Legislature a Judge 
is not a mere automaton whose only duty is to give out what he considers to be 
the primary meaning of the language used. He must always consider the effect 
of any construction which he is asked to put on the Act; and if he comes to the 
conclusion that a ticular construction leads to a result which he considers 
irrational or unfair, he is entitled, and indeed bound, to assume that the Legislature 
did not intend such a construction to be adopted and to try to find some more 
rational meaning to which the words are sensible. See Emperor v. Somabhat 
Goowmdbhat.2 It is obvious that ny. such rigid construction as the judgment- 
debtor is seeking to put on the wo “ not proved” in -the proviso to s. 78 is 
bound to lead to consequences which may well be both irrational and unjust ; 
and it is our duty to avoid any such interpretation if we can possibly do so. In 


1 (1938) 40 Bom. L. R. 1082, F.B. 2 (1988) 40 Bom. L. R. 1083, F.B. 
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our view the words are capable of being limited to cases of debts failing to be 
proved either (a) because the decree-holder has not availed himself of the directions 
given in ss. 49 and 88 of the Provincial Insolvency Act, or has in some other way 
not done what he ought to do by way of proving his debt, or (b) because the Court 
has passed orders rejecting a debt put forward by a creditor or has definitely held 
such debt not to be proved. Any other interpretation must, we think, give rise 
to what is irrational or unjust. This view receives support from a remark of the 
Privy Council in Govind Prasad v. Pawankumar.! Their Lordships say that they 
have been shown no authority in support , of the proposition that a debt can be 
said to be proved under the Act only 1f it is accepted or admitted by the Court. 
Their Lordships go on to say that " provable”? and “proof” are words of 
technical import in the language of the law of insolvency. 

“A creditor proves his debt when he lodges a proof in the mode prescribed by the statuto, 
Le. by fafiliing the requirements laid down in section 49 of the Act; and when he has done that, 
he has proved his debt within the meaning of the proviso to s. 78(2).”” (p. 811). 
We are of course bound by that decision even though their Lordships have not 
referred to the wording of s. 88 of the Act, which seems to t that something 
more is required than merely filing a debt upon affidavit before the debt can be 
said to be proved. But however that may be, it is undoubtedly wrong to do as 
the Courts beor have done and treat the words “ not proved” occurring in the 
proviso as meaning “‘ not proved for any reason and in any circumstances what- 
ever.” 

On behalf of the judgment-debtor it is argued that in this particular case the 
creditor has not the requirements of s. 49 read with r. 8 in that he has not 
filed his claim under form 7, which is what the rule says he must do. This however 
is an objection of form rather than of substance. It is true that the ereditor’s 
application in the Insolvency Court cannot be regarded as a translation of form 7 ; 
but in substance it does all that is required to be done by form 7, and it is clear 
that he cannot be criticised for any omission in this particular respect. 

Partly because the words cannot reasonably be construed in the rigid sense 
adopted by the Courts below, and partly in view of the interpretation of the word 
“ proved” given by the Privy Council in the case which I have cited, we allow 
this appeal and direct that execution do proceed. The costs of the decree-holder 
in the two appeals will be paid by the judgment-debtor. 


Before Mr. Justice Macklin and Mr. Justice Baodekar. 

HANAMAPPA SHIDDAPPA v. NINGAPPA RANGAPPA.* 
Eeecution of decreo—Agriculturtst judgmeni-dedtor—Sale held by Collector—Decree not fully satisfied ` 
by sale—Apptication by decree-holder for amendment of original execution applcation to 
include additional property of judgment-debtor—Whether such amendment could be allowed— 

Civil Procedure Code (Act V of 1908), Sec. 48; O. XXI,r.17; Sch. I, el. UO. 
A decree-holder applied in 1982 for execution of his decree obtained in 1925 by sale of 
ee ee ee The judgment-debtor being an agrilcul- 
turist, the papers were sent to the Collector. The decree was not fully satisfied by the sale 
held by the Collector in 1942, and the decree-holder asked for amendment of his application 
by the addition of a prayer for the attachment and sale of a house belonging to the judgment- 

debtor. On the question whether the amendment could be allowed :— 

Held, that the decree-holder was not shown to have been guilty of any lack of diligence 
in prosecuting his execution and that, therefore, in the circumstances of the case the Court 
had a reasonable discretion to accept the amendment. 

Shekendar AH Miya v. Abdul Gafur Chaudhurt,? followed. 

Gajanand Sha v. Dayanand Thakur, Noxrangilal Marwari v. Charubala Dasee* and 

Makaraj Bahadur v. A. H. Forbes, referred to. i 


i (1948) 46 Bom. L. R. 306, P.C. at Hubli, on Exhibit 24 in Darkhast No. 1006 
* Decided, October 7, 1946. Second A or 100R 
No. 266 of 1944, from the decision of B. K. 2 2 Cal. 251. 
Dalvi, District Judge at Dharwar, in A 8 1042 942) I. L. R. 21 Pat. 888. 
No. 100 of 1048, reversing the decrees by 4 LL. R. apogee 1266, 1209. 
B. D. Nadkarni, Civil Judge (Junior Division) 5 ont A. R. P.C 
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‘One Hanamappa obtained a money decree against Ningappa in 1925 and in 
execution of it he filed a darkhast in 1982 and sought to aaeh and sell some land 
belonging to ease Se As Ningappa was an agriculturist, the proceeding was 
sent to the Collector for execution in 1988.. The land was eventually sold in 1942. 
On August 27, 1942, Hanamappa put in an application seeking an amendment of 
the original application for execution to include in it some other property of 

Ningappa. Ningappa objected that the amendment could not be allowed under 
s. 48 of the Civil Procedure Code, 1908. 

The trial Court allowed the amendment on the ground that Hanamappa’ was 
entitled to exclusion of the’ time occupied by the ee ae the Collector’ 
between 1988 and 1942. The appellate Court, however, the amendment 
and dismissed the darkhast. 

Haenamappa appealed to the High Court. 


G. E. Madhbhavi, for the appellant. 
F. N. Lokur for N. M. Hungund, for the respondent. 


Macxu J. This is a decree-holder’s appeal against a decision of the lower 
appellate Court rejecting an application for amendment of his darkhast on the 
ground of the 12 years’ rule provided by s. 48 of the Civil Procedure Code. He 
asked for execution of his decree by attachment and sale of certain landed property 
of the judgment-debtor. The judgment-debtor being an agriculturist, the papers 
were sent to the Collector and the Collector took nine years to di e of the 
application. The decree was not fully satisfied by the sale held by the Collector 
and the decree-holder thereupon asked for amendment of his application by the 
addition of a prayer for the attachment and sale of a house belonging to the 
judgment-debtor. The amendment was allowed by the trial Court ; but the lower 
appellate Court refused it and the decree-holder now comes in appeal to this 
Court. 

There are two ways of regarding the decree-holder’s application for amendment 
of the decree. It can be regarded as a new application for execution, or it can be 
regarded as an application for the amendment of an existing prayer for execution ; 
and in defence of the lower Court’s decision it is argued that in either case the 
application is barred by time. It was argued for the decree-holder that the 
case fell within the provisions of cl. 11(3) of the third schedule to the Civil Procedure 
Code, so that the Joare o was entitled to exclude the period during which 
the matter had been before the Collector even for the purposes of the 12 years’ 
rule. We are prepared to agree that he would be entitled to exclude that period 
if the provisions of cl. 11 were otherwise satisfied. The scheme of the clause is 
that during the period referred to in sub-cl. (I) the judgment-debtor should not be 
able to alienate the property in any way without the permission of the Collector, 
and no civil Court may issue any process against the property ; .and then there 
follows sub-cl. (2), which says that during the “same period” no civil Court 
should issue any process of execution in respect of any decree which the Collector 
is required to execute; and then sub-cl. (3) tha “same period’ shall be 
excluded in calculating the period of limitation applicable to the execution of any 
decree “‘ affected by the provisions ” of this paragraph in hag ee of any remedy of 
which the deee bolder has been temporarily deprived. e “same period ” 
occurring in sub-cl. (2) and again in sub-cl. (3) is clearly the period referred to 
in sub-clause (1), so that a decree-holder w be entitled to exclude the period 
during which the execution had been before the Collector provided that the rest 
of the clause were satisfied. Unfortunately in this case it is impossible to hold 
that the provisigns of the clause have been altogether satisfied by the decree- 
holder. e wo “in respect of any remedy of which the decree-holder has 
been temporarily deprived ” are now being applied by the decree-holder to the 
house of which he is now seeking attachment and sale. But it was always open 
to him to include the house in his application for execution, and it cannot be said 
that the fact of the sale of the land having been before the Collector for so many 
years deprived the decree-holder of his remedy to include the house in his applica- 
tion for execution. If therefore the decree-holder is to succeed, he must succeed 


* 
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on some ground other than the provisions of cl. 11 of schedule OT. What he 
says is that the application for amendment is nothing more than an application 
for amendment in a pending darkhast and is no more affected by the 12 years’ 
rule than any other matter arising in the same darkhast. That it is an amendment 
of the darkhast is strongly contested Py ie judgment-debtor, whose learned 
advocate es that nothing remained to be done out of all that the decree-holder 
had asked the Court to do in his original application, and therefore the application 
for amendment can be regarded only as a new application for execution. But we 
do not think that this argument is justified in the circumstances of the present case, 
It is true that the property of which the judgment-debtor applied for sale has been 
sold; but no order for costs had been passed at the time when the application 
for amendment was made, and it follows that the application for execution was 
still in being. It is no doubt a technicality ; but we are unable to see any reason 
why the decree-holder should not be entitled to avail himself of a technicality in 
his favour, since it is an undoubted fact that the judgment-debtor still owes hi 
money and has not paid him. : 

The lower appellate Court has relied upon a series of decisions which take the 
view that any application for the addition of a le to the list of properties 
mentioned in the original application for attachment and sale is not an application 
for amendment of the darkbast but a new application for execution. The decisions 
relied upon are of two kinds. The first deals with applications which in 
effect seek a new form of execution ; see for example the case of Maharaj Bahadur 
v. A. H. Forbes,1 where the later applications were essentially different in character 
from the earlier application, which was in effect an application for execution of 
a money decree as opposed to applications for execution of a rent decree. The 
other class of decisions are decisions which hold that the addition of any property 
to the list of property given in the original darkhast for attachment se sal 
amounts to an execution of a different kind and therefore a new execution. On 
the first class of decisions it is needless to comment ; an application for amendment 
which is In effect an application that changes the nature of the execution must be 
deemed to be a new application for execution. But we have not been referred 
to any decision relating to the other class of cases which gives reasons for saying 
that an addition to the list of property given in the original application is a new 
application for execution. alt these decisions either refer to previous decisions 
whioh themselyes give no reasons or proceed upon a wrong basis through failure 
to note the distinction between the two classes of cases. I do not propose to refer 
any further to such decisions. 

"Reliance was placed by the decree-holder upon a decision of the Patna High 
Court in Gajanand Sha v. Dayanand Thakur? which says that O. XXI, r. 17, a 
rule providing for amendments in an lication for execution, deals only with 
formal amendments and not with substitutions of one property for another property 
fully described in the original application. But merely because r. 17 provides 
only for formal amendments, that would not initself prevent a Court from allowing 
a substantial amendment. -As was pointed out by the Calcutta High Court in 
Naurangilal Marwari v. Charubala Dasee* in connection with r. 17 of O. XXI 
(p. 1269):— 

‘because the rule requires a preliminary scrutiny of certain formalities before the petition 
can get upon the file, it is actually argued that that means that after it has got upon the file nobody 
ean ever get his petition amended even with the leave of the court—a thing which is almost 
ludicrous as an argument.” 

Weare in entire a ent with the view expressed by a bench of the Calcutta 
High Court in She r Ali Miya v. Adbul Gafur Chaudhuri. The learned 
Judges there said (p. 256) :— 

“ Provided the application for execution is in accordance with law and has been duly register- 
ed, if a subsequent application is filed for the purpose of amending the list of properties against 
which the decree-holder wishes to proceed, the Court ts vested with n reasonable discretion to 
deal with the matter according to the circumstances of the case. Of course, to accept such a 


-1 a a 3 (1933) I. L. R. 59 Cal. 1260. 
3 (1942) L L. R. 21 Pat. 888. 4 [1041] 2 Cal. 251. 
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petition would result in effect in the amendment of the application for execution. Such an 
amendment should not be allowed if it has the effect of substantially altering the character of 
the execution proceedings, but in a case such as that with which we are now dealing, in which it 
was discovered on the objection af the judgment-debtors themselves that execution could not 
proceed against the attached properties, I am of opinion that the Court would exercise a reasonable 
discretion in accepting a supplementary petition such as that which was filed by the decree- 
holders on November 10, 1988.” : 

In our opinion the Court had a reasonable discretion to accept the present amend- 
ment. The decree-holder is not shown to have been guilty of any lack of diligence 
in prosecuting his execution, and we think it would be altogether unfair to him to 

e his amendment in view of the circumstances of the case. 

I should mention that the Courts look with disfavour upon decree-holders who 
seek to attach and sell more property in execution than is absolutely necessary for 
the purposes of sec nee decree, and that disfavour is reflected in the proviso 
to sub-r. (4) of r. 17 of O. XXI. It was therefore the duty of the decree-holder 
to ly for the attachment and sale of only so much property as he thought 
would be necessary to satisfy his decree, and it would be unfair to penalise him for. 
his failure to apply for the attachment and sale of more property merely because 
after nine years the Collector has failed to secure a price which would: satisfy 
the decree. 

We allow the appeal and direct that execution should proceed on the basis 
of the decree-holder’s application for amendment. The decree-holder will get 
his costs in the lower appellate Court and in this Court. 


Before Mr. Justice Macklin and Mr. Justice Gajendragadkar. 
ADIVEPPA BABU v. VEERBHADRAPPA BASWANTAPPA*. 

Hindu lam—Exelusion from tnheritance—Murder—Momber of foini family convicted for murder of 
another member of family—Son adopted by meurderer—Whether such son entitled to share of hia 
adoptive father on partition—Principle underlying disquaHfication against murderer, ` 

The rules of justice, equity and good conscience exclude a murderer from taking any 
share either by inheritance or by survivorship in the estate of the person whom he has 
murdered ; and the same disability would apply to a son, whether genetive or adopted. 

. i Kenchava v. Girimallappa!, followed. F 

Ram Sahye Bhukkut v. Lalla Laljes Sakye*, referred to. 

The principle underlying the disqualification against a murderer is that a murderer may 
not take advantage of the murder; and if in any particular case there is no question of his 
taking advantage of the murder, he cannot be excluded efther from succession or from sur- 


vivorship. Å 

BG and B had each a half share in certain Joint family property. BG was convicted and 
sentenced for the murder of B. After the death of BG, the plaintiff, who was his adopted 
son, filed a suit against the aon of B for his half share on partition in the property in which 
his father BG had a vested right. On the question whether the plaintift was disqualified 
from taking the share on partition of the family property :— 

Held, that the plaintiff wae not asking fora share either by inheritance or by survivorship 
in thb estate of the murdered men or his son but was merely claiming what would have 
been exactly his share if the murder had never been committed and, therefore, he was entitled 
to it as there was no question of his taking advantage of the murderer’s wrongful act. - 


Tux parties to the suit are represented in the following genealogy :— 





Buddappa 
3 
Yamanappa Ramappa 
Gundappa Babu i 
Baswant = Gangawa (defendant No. 8) Adiveppa (defendant No. 8) 


| = Gourawe (plaintiff No. 2). 
Veerb ppa (plaintiff No. 1). 


+ Decided, January 15, 1947. Firat Appeal 1 (1924) L L. R. 48 Bom. 560, 

: the decision atil, 8.0. 26 Bom. L. R. 779. p.c. 
Civil Judge (Senior Division) at Belgaum, in 2 (1881) L L. R. 8 Cal. 149. 
Special Suit No. 114 of 1942. 


= tne ena 
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Baswant and Babu were members of a joint Hindu family and they each owned 
a half share in the family property. Baswant was convicted and sentenced to 
transportation for life for the murder of Babu which it was alleged took place 
on November 6, 1926. Baswant adopted: Veerbhadrappa (plaintiff No. 1) two days 
after the murder of Babu. Baswant died in 1989. Plaintiff No. 1 filed the present 
suit against Adiveppa (defendant No. 8), who was the son of Babu, for partition 
and possession of his half share in the family property. The defendant contended 
that the fact of the adoption was not peed: and that even if it was proved the 
fact of the adoptive father being the murderer of Babu prevented the adopted 
son from taking a share in the family property even by survivorship. The trial 
Judge found the fact of the adoption proved. He further held that there was no 
legal proof before him of Baswant being in fact the murderer and that therefore 
plaintiff No. 1 was under no disability to take a share in the family property. 

Defendant No. 8 appealed to the High Court. 


S. A. Desai, with S. R. Parulekar, for the appellant. 
D. R. Manerikar and K. B. Sukhtankar, for respondents Nos. 1 and 2. 


Macrus J. [His Lordship after dealing with the question of the factum of adop- 
tion proceeded as follows] : 

It is true that the only evidence put forward in the case was the judgment under 
which Baswant was convicted and sentenced. In strict law that is not enough to 
prove that he murdered Babu; the utmost that it proves is that he was convicted 
and sentenced for the murder of Babu. But it is convenient for the sake of argu- 
ment to treat Baswant as the proved murderer of Babu; and on that assumption 
ty Pro e to deal with the argument that Baswant, and through Baswant his 

pted son, is eee from partition. A suggestion was made that the 
adoption itself would be invalid on the ground that a murderer cannot adopt at 
all. But there does not seem to be any foundation for such a suggestion. The 
principal contention is that a murderer suffers from the same sort of disability 
as a person who is insane or blind, and that a person suffering under any disability 
as regards succession suffers under the same disability as regards survivorship 
also. For this latter proposition I may refer to Ram Sahye Bhukkut v. Lalla 
Laljee Sahye.1 That was a case of insanity, but the principle which it enunciates 
appears to be correct. But the difficulty of accepting learned counsel’s argument 
on this point is that so faras we are aware there is no principle upon which any 
disability arising by reason of murder can be on the same footing as a disability 
arising from insanity or blindness or the other absolute disabilities dealt with in 
the Hindu law. The disability arisi inst a murderer is not an absolute 
disability at all. Itis only a qualified disabili ; and even so it does not appear 
to have any foundation in Hindu law but is grounded upon the rules of justice, 
equity and good conscience. This was ised by the Privy Council in Kenchava 
v. Girimallappa® where their Lordships said (p. 574) :— 

“There is much to be said for the argument of the Subordinate Judge that the principles 

of Jurisprudence which can be traced in Hindu law would warrant an inference that according 
to that law a man cannot take advantage of his own wrong, and thet if this case had come under 
consideration by the Hindu seges they would have determined it against the murderer. But it is 
unnecessary so to decide, because the alternative is between the Hindu law being as above stated 
or being for this purpose non-existent, and in this latter coase the High Court haverightly decided 
that the principles of equity, Justice and good conscience exclude the murderer.” 
We may therefore take it that the rules of justice, equity and good conscience 
exclude a murderer from taking any share either by inheritance or by survivorship 
in the estate of the person whom he has murdered ; and the same disability would 
apply to a son, whether genetive or adopted. 

ut here there is no question of the murderer or his son taking advantage of the 
mourderer’s wrongful act. The plaintiff is not asking for a share either by inherit- 
ance or by survivorship in the estate of the murdered man or his son. All that 
the plaintiff is seeking to do is to attain by survivorship the share on partition in 

1 ie) I. L. R. 8 Cal 149. 8.c. 26 Bom. L. R. 779, P.C. 

2 (1924) L L. R. 48 Bom. 569, 
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the property belonging to both branches of the family in which his father Baswant 
“had'a vested right ae the murder was committed. We are not aware of any 
general disqualification in a mutderer. Neither in the texts nor in the text books, 
nor again in the statute law or the reported decisions is there an suggestion that 
a murderer ipso facto forfeits his right to property in general. t is stated is 
that he cannot take advantage of his act. In the present case the share which the 

laintiff is now claiming would have been exactly the same even if the murder 

never been committed, neither more nor less. 

It is also argued that an enemy of a father is excluded from the estate of the 
father. But we are not aware of any authority which would justify us in extending 
that principle of Hindu law to enemies of an uncle or of a cousin; and even if 
we should so extend the principle, it would still not be a case of taking advantage 
of the murder. The p le underlying the disqualification against a murderer 
is simply this, that a sere a may not take advantage of the murder; and, if 
in any particular case there is no question of his taking advantage of the murder, 
we do not see how he,can be excluded either from succession or from survivorship. 

In the result the appeal fails and is dismissed with costs payable by defendant 
No. 8. 


PRIVY COUNCIL. 


Presni : Lord Wright, Lord du , Lord Normand, Sir Madhavan Nair and 
Sa fits NT 


COMMISSIONER OF INCOME-TAX C.P. & U.P. v BHAGWATI* 
Indian Incoms-tam Act (XJ of 1922), Sec. 14(1)}—Hindu undivided family— Maintenance allowaritt 
paid to widew of deceased csparcener—Allomance paid wader doed—Subecqzucni disruption 
of family—Whether allomance paid after disruption is exempt from tam. 

The assesece, the widow of a coparcener in a joint Hindu family, received, under a deed. 
of agreement with the remaining avparceners in 1919, maintenance et the rate of Hs. 1000 
per month. To secure the payment of maintenance allowance the deed made the coparceners 
“personally responsible and our property moveable and immoveable will both be liable.’ 
The coparceners became separate in 1928, but continued to pay. the allowance to the widow 
as before. In her assessment to income-tax on the allowance received after 1928, the assessee 
claimed exemption from the tax, under s. 14(1) of the Indian Income-tax Act, 1922, on the 
ground that the money was received “as a member of a Hindu undivided family.” A ques- 
tion arose whether the allowance could be regarded as received by such a member after the 
disruption of the undivided family in 1928 :— 

Held, (1) that the allowance made payable by the coparceners under the deed of 1919 was 
maintenance which the asecssee was entitled to receive and did receive in her capacity as 
the widow in a Hindu undivided family ; 

(2) that all that was required to be proved by the assesses at the time of the assessment, 
in order to claim exemption under s. 14(7) of the Act, was that she was receiving the allowance 
in her capacity as a widow of the deceased coparcener of a Hindu undivided family ; 

(8) that the character of the allowance remained unchanged by the disruption of the 
family in 1928 to which the assessee was not a party, because though the coparceners could 
break up the family they could not by doing so deprive the widow of her right to receive 
matntenance as a member of the Hindu undivided family ; 

(4) that the position of the assessee under Hindu law was not altered by the deed of 1919, 
inasmuch as the assesece by virtue of the deed effectively secured her maintensnoe right, 
which was an inchoate one, by getting a obarge created to safeguard it, and the maintenance 
right had not lost tta original character, of what was due to her from the inoome of the joint 
family as a member of the Hindu undivided family. 

Under the Income-tax Act, a Hindu undivided family is treated as a unit of taxation. 
The object of s. 14(7), which exempts an assesses from payment of the tax in respect of 
any sum received as a member of a Hindu undivided family, is to avoid double taxation. 


The facts appear sufficiently from the judgment. 
_ J. Millard Tucker K. C., W. Wallach, and R. Parikh, for the appellant. In 
1919 there was 8 compromise by which the respondent was to be paid a sum of 


* Decided, April 15, 1947. Appeal from Allahabad. 
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Rs. 1000.per month by certain members of the joint family. In 1928 there was a 
disruption of the family into five groups, this was concluded by a compromise 
deed, the respondent not being a party to the proceedings. It was agreed, how- 
ever, that the respondent should receive the sum of Rs. 1000, Rs. 500 from 
members of the first group, and Rs. 500 from members of the second group. The 
question for decision is therefore whether the two sums of Rs. 500 were received 
by the lady as a member of a Hindu undivided family, if so, which family and 
out of the income of which family? I say that in any case after 1928 there was no 
Hindu undivided family of which she was a member, or out of the income of 
which she is drawing her allowance. 

Under s. 8 of the Income-tax Act, the unit of assessment is the Hindu undivided 
family, the section charges with tax the whole of the income ofa Hindu un- 
divided family, irrespective of how much of that income is distributed to female 
members of the family by virtue of their right to maintenance out of the said 
income, and it is for the purpose of avoiding double taxation of the same income that 
s8. 14(1) accordingly exempts every such female member from liability to tax on 
any such sums so paid to her for her maintenance. If the family disrupts, of what 
persons does the family consist, and who is the head? In my submission there is 
no answer. 

In order to be exempt under s. 14(Z), three conditions must be satisfied : (1) 
The assessee must be a member ofa Hindu undivided. family at the time of the 
assessment; (2) the sum received must be paid out of the joint family income; (8) 
the income must be received by the assessee in virtue of her capacity as member 
of the joint family. See Commissioner of Income-iaz, Bihar and Orissa v. Maharani 
Lakshmibati Saheba, Commissioner of Income-tag, Bihar and Orissa v. Maharaja- 
dhiraja Kumar Visheswar Singh, Kartar Singh v. Commissioner of Income-tam, 
Punjab,’ and Vedathanni v. Commissioner of Income-tax, Madras.‘ 

The o ite view has been taken by the Chief Court of Oudh in The Commis- 
sioner of Income-taz, Central and United Provinces v. In the matter of Assessment of 
Shrimati Rani Rudh Kumari;* also in Commissioner of Income-taz v. Maharani 
Gyankuari.§ 

As to the true construction of the deed I submit that the respondent was 
receiving the money not as a member of the family, but as a private arrangement, 
the family right was substituted by a contractual right, and even though the 
respondent technically remained a member of the family, she ceased to receive 
the income by her title as the member of the family, but began to receive it by 
virtue of the deed which fixed a liability on the people concerned irrespective of 
the land which belonged to them. See Musammat Kuer v. The Commissioner 
of Income-taw, Behar and Orissa.’ 

I concede that disruption cannot affect the right of the respondent to re- 
ceive Rs, 1,000 from one or other member of the family. See Commissioner of 
Income-taa v. Sm. C. P. Rani.* 

Section 14 cannot be isolated from any other provision of the Act, it is to be 
read with s. 8. i 

Certain decisions of the Board show that where a person like one in the present 
case is paying an allowance to a widow, he can claim deduction, because he is 
under a contractual obligation to pay it, but the present respondent 
who is receiving the allowance now cannot say that because she once received it 
as the income of a Hindu undivided family, she now receiyes it as such, and she is 
not exempted by s. 14({7), because she has been receiving the allowance not as a 
member of a Hindu undivided family. Conversely, any sum paid out of the in- 
come of the aay to a former member of such family by virtue of some legal 


obligation to pay the same, however created, is not part of the income of the family 
1 ae L L. R. 14 Pat. 318. 6 (1944-45) I. L. R. 24 Pat. 159, 
2 (1985) I. L. R. 14 Pat. 785, 8.B. 8.0.18 L T. R. 55. 
8 (1937) 1. L. R. 19 Lah. 47, 7 (1942) L L. R. 31 Pat. 615, 
a.c. 5L T.R. 569. 8.0. 10 L T. R. 229. 
4 e I. R. 56 Mad. 1, 3.5. 8 (1945-48) I. L. R. 35 Pat. 165, 
5 (1940) L L. R. . 134. 


16 Luck. 159. a s.c. I4I.T.R 
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on which the family is itself liable to tax. See Bejoy Singh Dudhuria v. Income- 
daz Commissioner, Kalyanji Vithaldas v. Income-taz Commissioner, Bengal? and 
Commissioner of Income-tam v. Dewan Bahadur Dewan Krishna Kishore. 

I submit therefore that the decision of the High Court is wrong because the 
money received by the lady was never in the eyes of the income-tax law income 
received from the property of a Hindu undivided family. 


Sir Herbert Cunliffe K. C., and J. M. R. Jayakar, for the respondent. 
The appellant agrees that the p of s. 14{1) is to prevent double taxation, 
but if the view for which he contends succeeds there will in fact be double taxation. 
The purpose of 8. 14(1) is to prevent the Crown from taxing twice-over, and if the 
widow of the member of a joint Hindu family is not so exempted, the Crown would 
be taxing twice over. Whatever the status of the respondent was before 1928, 
Isubmit that the agreemnt has not affected her status, because the rights of a 
widow in a Hindu undivided family are determined by the status of her deceased 
husband at the time of his death, and such rights are not altered by a subsequent 
severance of the joint status or by any other event or transaction that may take 
place subsequently in her family amongst the surviving members to which she is 
not a party. In the present case the respondent was admitedly a member of a 
Hindu undivided family, I submit that even after 1928 she so continues, and 
receives maintenance from the joint family properties. As to the agreement this 
shows that the Rs. 1,000 was received b the T ndent as maintenance. I have 
authority in Chowdhry Ganesh Dhit T v. Mussummat Jewach Thakooraint to 
show that an agreement to which the widow is not a party cannot affect her status. 

pa Mapuavan Naw refers to Bajirao v. Ramkrishna.5] 

submit further that this appeal should be dismissed in view of s. 25A of the 
Act, it was incumbent on the Income-tax Officer to an order as required by 
cl. (T) of 8. 25A, there is no evidence that such an onder ever made, nor has it 
been produced, therefore the ap should be dismissed. No mention has been 
made by the appellant about this failure. 


Tucker, in reply. Section 25A has no application to this case. Section 14(1) 
must be read in conjunction with s. 8. As to the Nagpur case cited against me, 
I submit that no female member can prevent the family from being disrupted, the 
respondent could not stop it, the family goes out of existence irrespective of her 
consent, but no one can deprive the widow of her allowance. Under the Act you 
are exempt from tax not because you are member of a Hindu undivided family, 
but because s. 14(1) says when you receive it “as a member of a Hindu undivided 
famuily.”’ 


Sim Mapuavan Na. Thisis an appeal by special leave by the Commissioner 
of Income-tax, Central and United Provinces (hereinafter called “the appellant”), 
from a judgment and decree of the High Court of Judicature at Allahabad, dated 
October I5, 1940, passed on a reference made under s. 66(2) of the Indian In- 

.come-tax Act No. XI of 1922 which set aside an order of the Assistant Commis- 
sioner of Income-tax, dated September 7, 1988. z 

The assessee (hereinafter ed “the -respondent”) was assessed to income- 
tax for the year 1985-86 on the allowance of Rs. 12,000 per annum which she was 
receiving for maintenance as the widow of one Kalyan Singh, The tax payable 
comes to Rs. 875. . 

The question of law referred to the decision of the High Court was “whether 
the sum of Rs. 1,000 per month received by the petitioner (meaning the nd- 
ent) in the account year 1984-85 was received by her as a member of a du 
undivided family within the meaning of s. 14(1) of the Act.” That section reads 
as follows :— 

\ 


1 (1988) L. R. 60 L A. 198, 8. 0. 44 Bom. L. R. 196. 
8.c. 85 Bom. L. R. 811. 4 (1903) L. R. 31 LA. 10, 

2 (1986) L. R. 64 L A. 28, 8.0.8 Bom. L. R. 1. 
8. C. 89 Bom. L. R. 874. ; 5 [1941] Nag. 707. 


8 (194) L. R. 08 L A. 155, 
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“The tax shall not be payable by-an assesses in respect of any sum which he receives as a mem- 
ber of a Hindu undivided family.” 

The Income-tax Officer answered the question in the negative, and on appeal, 
his decision was confirmed by the Assistant Commissioner of Income-tax. The 
peas also was of opinion that the question should be answered in the negative. 
The High Court, however, answered the question in the affirmative. 

Kalyan Singh, the husband of the asseasee, along with his brothers, nephews 
and cousins formed a Hindu undivided family governed by the Mitakshara law. 
The genealogical tree of the family is as follows :— 


Lala Shiam Sunder Das 


Badio Das 


Sagar Kalyan Ram Das Govind 


hi Singh Das 
TIndrawat! Radha Rani 
Hanuman iiai Ram Gopal 
(Adopted) : 
Ragunath Das 


Lachman Das 


Kalyan Singh died on October 18, 1918, and the a members of the 
family became entitled to the whole of the family estate in uding the share of 
Kalyan Singh deceased. In the course of the mutation proceedings, the respond- 
ent contended that her husband died as a separated member of the family and 
that she was heir to her husband. This contention was disallowed by the Revenue 
Court. The parties, however, eventually came to a compromise and a “deed of 
agreement” was executed on October 10, 1919, whereby as mentioned in the state- 
ment of the case submitted by the appellant, the assessee “acknowledged her status 
to be that of a widow in a Hindu undivided family, and further declared that as 
such she was not entitled to the estate of Kalyan Singh.” It was provided by this 
document that the first party (male menen el pay a8 maintenance allowance 
a sum of Rs. 1,000 every month to Mussammat Bhagwati (the respondent) second 
party.” It was also provided that in order to secure payment of the allowance to 
the respondent “the first will be personally nsible and our property 
moveable and immoveable will both be liable.” The deed ended with the state- 
ment “I the second party will have no rights or interests in the family property 
excepting as aforesaid.” It is not necessary to refer to the other provisions of the 
agreement for the purpose of this appeal. ; 
Thereafter, the allowance was ly paid to the respondent. On April 9, 

1928, there was a partition in the family which disrupted into five separate groups, 
as follows :— - 

(1) Hanuman Prasad and Ram Gopal, sons of a deeeased brother of Kal- 

yan Singh. : 
(2) Govind Das, brother of Kalyan Singh. , 
(8) Raghunath Das, the son of Govind Das, who was adopted by Ram 
Das, a deceased brother of Kalyan Singh and Govind Das. 
(4) Gokul Das. 
(5) Lachhman Das. i 
At the disruption, Hanuman Prasad and Ram Gopal on the one side (group 1), 

and Govind Das on the other side (group 2), each agreed to contribute Rs.500 
to the respondent towards the monthly allowance of Rs. 1,000 that was being paid 
to her. Thus, at the material period the ondent was in receipt of a main- 
tenance allowance of Rs. 1,000 a month, ae from the first group and partly 


Ram Chandra 
(Adopted) Kalyan Singh= Bhagwati 





Ragunath Das Gokul Das 
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from the second group. It should be stated here that to none of the disruption 
proceedings was the respondent a party. 

In the above circumstances, the Income-tax Officer assessed the respondent 
on her allowance of Rs. 12,000 received by her during the account year 1984-85, 
overruling the objections raised on her that she was receiving the amount 
as a member of a Hindu undivided family within the meaning of s. 14(/) of the 
Act, holding that after the disruption of the family in 1928 “owing to the fact of 
the payment of the allowance to Musammat Bhagwati (respondent) by these 

rsons the Mussamat cannot be said to be a member of the family of either of them. 

t is clear that she is not a member of any Hindu undivided ily existing at 
present...... ” He also added as a supplemental ground that the allowance 
that the respondent had been getting was only by virtue of the deed of agreement 
and as such was not exempt under the Act. As already mentioned this order was 
confirmed by the Assistant Commissioner. 

In stating the case to the High Court, the appellant based his opinion on the 
j Sele that the Hindu undivided family to which the respondent once belonged. 

e disrupted in 1928, and partitioned itself into! five separate entities, in 
none of which the respondent has any “legal place”. According to his view, “the 
maintenance allowance which the petitioner is now receiving from two of these 
entities is not being received by her as a member of a Hindu undivided family 
as there is no undivided family in existence to which she can at present be said to 
belong.” It will be observed that-in negativing her claim he did not refer to the 
supplemental ground based on the agreement of October 10, 1919, relied on by 
the Income-tax Officer and the Assistant Commissioner. Thus, the question that 
fell to be decided by the High Court on the reference was whether the respondent 
who was receiving Rs. 1,000 per month for maintenance up to April 9, 1928, as a 
widow in a Hindu undivided family was entitled to claim exemption from pay- 
ment of the income-tax with respect to that amount under s. 14(1) of the Act, 
after the disruption of the undivided family. 

In support of the exemption. two grounds were urged in the High Court on 
behalf of the respondent. In the first place, it was argued that having originally 
received the allowance as a member of a Hindu undivided family, the capacity 
in which she was receiving it was unaffected by the subsequent disruption among 
the coparceners, and that even if she is to be considered as being no longer a mem- 
ber of the Hindu undivided family, she is nevertheless receiving the allowance in 
that capacity within the meaning of s. 141) of the Act. The learned Judges did 
not deal with this ground, but characterising it as one “not altogether without 
force” they proceeded to discuss the other ground next urged which they thought 
was “ʻa firmer one” for the ndenf, namely, that she has not ceased to be a 
member of a Hindu undivided family at all, despite the subsequent disruption 
amongst the co ers, and on this, they came to the conclusion that “after 
the disruption of the family on April 9, 1928, the assesaee continued to be a member 
of a Hindu undivided family with each of the entities into which the family dis- 
rupted irrespective of whether any such entity consisted of one male member or 
of several male members.” Upon this view of the matter they held that the res- 

ndent was entitled to claim exemption under s. 14(Z) of the Act. The learned 
udges answered the reference, as expressly stated by them, on the assumption 
that up to April 9, 1926, the respondent was receiving her allowance as a widow ofa 
Hindu undivided family. 

To show that the decisions of the High Court cannot be supported, Mr. Tucker, 
the learned counsel for the appellant, submitted two arguments for their 
Lordships’ consideration, viz. (1) Assuming that the respondent was 
receiving the maintenance allowance as a member of a Hindu undivided 
family till the disruption of the family into 5 groups in 1928, she is not 
entitled to claim the benefit of 8. 141) of the Indian Income-tax 
Act, as according to the learned counsel’s readi of the section the 
three following conditions required for its operation cannot be said to exist in her 
case, these being (a) the assessee must be a member of a Hindu undivided family 
at the time of the assessment, (b) the income in question must be received by the 
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assessee in virtue of her capacity as a member of the joint family, and (c) the allow- 
ance must be received out of the income of the joint family, explained as meaning 
that what is received must be part of the income of the family of which the assessee 
was a member. Shortly stated, this argument has reference to the two facts that 
at the time of the assessment, the Hindu undivided family from which the respond- 
ent was receiving the maintenance allowance had become disrupted in 1928 into 
5 groups, to none of which it is alleged she belonged, and that at the time of the 
assessment, she was receiving the allowance under the deed of agreement of 1919 
and not from the taxable income of the Hindu undivided family. (2) The learned 
counsel’s second argument was that under the deed of agreement the respondent 
must be considered to have surrendered all her rights to maintenance as such out 
of the income of the family and what she received has become a money allowance 
taxable under the Act. 

The law is well settled that the widow of a deceased coparcener in a joint Hindu 
family has a right of maintenance against the surviving coparceners of the joint 
family quoad the share of her deceased husband which they take by the rule of 
survivorship. This is an absolute right which accrues to her as a member of the 
joint family. It does not form a charge on the properties of the family, but when 
necessary 1t may be made into a charge on a specific portion of the joint family 
properties not exceeding her husband’s share. Separate maintenance may be 
provided for, by an allowance of money, or by an assignment of land. 

It cannot be disputed that at its inception the allowance made payable by the 
male members under the deed was maintenance which the respondent was entitled 
to receive in her capacity as the widow of a Hindu undivided family. She received 
it as maintenance due to her as the widow of Kalyan Singh. The first line of argu- 
ment proceeds upon the assumption that up till 1928 the respondent was receiving 
maintenance as the widow a Hindu undivided family whether under the 
deed of 1919, the allowance lost its nature as maintenance allowance is a different 
question which their Lordships will consider later. The argument on the part 
of the respondent is that the allowance is being received by her in her capacity 
or status as a widow of a Hindu undivided family, and the capacity in which she 
was receiving it is not affected by the severance in joint status that took place 
subsequently in 1928 in the family to which she was not a party; and it is there- 
fore exempt from taxation under s..14(1) of the Act, as the only requisite to be 
proved under the section is that she was receiving the allowance in question in her 
capacity as a member of the Hindu undivided family. As already stated this was 
the first argument put before the High Court which the learned Judges did not 
consider. ` 

Under the Act, a Hindu undivided family is treated as a unit of taxation. Sec- 
tion 14(1) of the Act exempts an assessee from payment of the tax in respect of any 
sum which he receives as a member of a Deae undivided family. It is clear 
that the object of the section is to avoid double taxation. The question in the 
present case is what has the respondent to prove in order to claim the benefit of 
the section. In support of his contention, Mr. Tucker relied on two decisions (1) 
Commissioner of Income-tax, Bihar and Orissa v. Maharani Lakshmibati Saheba* and 
(2) Commissioner of Income-taw, Bihar and Orissa v. Maharajadhiraja Kumar 
Visheswar Sing.2 The judgments in both cases where delivered by Agarwala J. 
In the first case, the learned Judge stated that s. 141) of the Act premises (1) 
a Hindu undivided family ; (2) that the person claiming exemption is a member 
of the family; and (8) that the sum referred to is received as a member of the family. 
Then the learned Judge made general observations about the meaning and applica- 
tion of the section; but no occasion arose for the application of the principles 
which the learned Judge elucidated, to the case before ffn. as he held on the facts 
“that the assessee did not, during the assessment by the income tax officer or in her 
appeal from that assessment, raise the issues necessary for the determination of the 

estions of fact which arise under s. 14(1).” The learned counsel submitted 

t as the conditions required for applying the section as stated in the judgment 


1 (1984) L L. R. 14 Pat. 318. 2 (1985) LL. BR. 14 Pat. 785, 5. B. 
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did not exist with respect to the respondent at the time of the assessment for reasons 
already explained, she is not entitled to claim exemption under the section. In 
their Lordships’ view all that is required to be proved by the respondent at the 
time of the assessment in order to claim exemption under the section is that she 
is see sum in question in her capacity as a widow of the deceased coparce- 
ner of a Hindu undivided family. eri pid that she is receiving the sum in 
that capacity or status, then she is entitled to exemption under the section. If 
the decision means that the respondent should prove anything more what their 
Lordships have stated she should prove to claim the exemption, then they are 
unable with great respect to agree with it. The second decision relied on does 
not advance the appellant’s case much further. In the next decision of the same 
Court, Commissioner of Income-iag v. Maharani Gyankuari,) which was stated by 
Mr. Tucker to be against him, the test to be applied when exemption is claimed 
under the section was thus stated by Fazul Ali C. J. (p. 169) : 

“The question is whether the maintenance is reoeived by her (the assesses) by virtue of some 

right whether based on custom or law or is in the nature of a gift or indulgence.” 
The learned Chief Justice followed the previous decision of his own Court, 
Commissioner of Income-tam, Bihar and Orissa v. Visheswar (supra), and various 
other decisions of other Courts including one of the Madras Court, viz. Commis- 
sioner of Income-Taa v. Zamindar of Chemudu,* where it was held by Ramesam J. 
with reference to the facts of the case that (p. 1027) : 

“The question in the case is not whether the income belongs to the samindar or whether it 
belongs to the joint family of which the assessee is a member but whether the assesses received 
his payment as a member of a Hindu undivided family.” 

Agarwala J. in the second decision of the Patna High Court referred to above, 
thought that the principle was stated too widely in that case. A few other decisions 
were also ref to by the learned counsel. Their Lordships do not propose to 
discuss these decisions in detail, as it appears to them that the test to ce applied 
when exemption is claimed under the section is clear and is what they have y 
stated, viz. if as in the present case a Hindu widow proves that she ERRAR dees 
allowance in question by virtue of her right or in her capacity as a member of the 
Hindu undivided family, then she is entitled to claim the benefitofthesection. It 
was strenuously argued that because of the disruption of the joint family in 1928, the 
respondent can no longer claim herself to be member of a Hindu undivided family. 
Their Lordships are unable to accept this contention. The respondent was not a 

to the partition; it is true that the coparceners can break up the family, 

ut they cannot by so doing deprive the widow of her right to receive maintenance 

as a member of the Hindu undivided family. In their view, the question to which 

of the groups the respondent belongs after the disruption of the joint family in 1928, 
does not arise for decision in this case. 

The next question is whether by the deed of agreement the respondent has 
surrendered her rights to maintenance from the joint family income and got substi- 
tuted in its place by virtue of the deed the payment of a money allowance which 
on account of its character as such has become taxable in her hands. Their Lordships 
bave already referred to the real nature of a Hindu widow’s right of maintenance. 
It is perhaps the most valuable right which a Hindu widow in u joint Hindu family 
under the Mitakshura law can have, as she has no right to a share in the joint 
family property and her right is to maintenance and maintenance only. The extreme 
. Worth of this right to a childless widow who has usually no other resource in a 
joint Hindu family must have been one of the aspects of the problem present to the 
mind of the Legislature when it exempted generally from taxation any sum which 
An assessee receives as a member of a Hindu undivided family. 

Turning to the deed of agreement in the present case, it shows that the parties 
resorted to litigation in the revenue Courts where the respondent raised the ques- 
tion that her husband died s te from the other members of the family, and as a 
result of the agreement which ended the dispute, she got what is described in the 


1 (1044-45) L I. R. 24 Pat. 159, 2 (1984) L L. R. 57 Mad. 1028. 
B. ©. 18 I. T. B85. 
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deed “as maintenance allowance,-a sum of Rs, 1,000, every month” and what 
is more impoftant, “ in order to secure the payment of the monthly allowance” 
the first party under the deed (the male members) became ‘“‘personally responsible 
and our property movable and immovesable became liable.” It is clear that by 
creation of a “charge,” this provision in the deed made her right of maintenance 
safe and secure. The deed ended with the statement that the respondent ‘will 
have no rights or interests in the family property excepting as aforesaid,” which 
means as correctly described by the Income-tax Commissioner, “whereby the peti- 
tioner (respondent) acknowledged her status to be that of a widow in a Hindu un- 
divided family and declared that as such, she was not entitled to the estate of 
Kalyan Sigh,” her husband. 


Their Lordships fail to see how by the above provisions the respondent has 
surrendered her rights to maintenance from the family properties. It was argued 
by Mr. Tucker that, “even though the respondent tech AAE remained a member 
of the family, she ceased to receive the income by her title as a member of thefamily, 
but began to receive it by virtue of the deed which fixed a liability on the people 
concerned, irrespective of the land which belonged to them.” Their Lordships 
cannot accept this view. As they read the deed, the respondent by virtue of it 
effectively secured her maintenance right, which was an inchoate one, by getting 
a charge created to safeguard it. Referring to provisions for maintenance 
Sir Thomas Strange in his Hindu Law—+ee Vol. 1, p. 171— observes : 

In whatever way the provision is made, care should be taken to have it secured. The manner 
of doing this is discretionary, there being no special law” 
directing how provision is to be made. The respondent in the present case has 
only acted on the advice generally tendered to make the position secure in 
auth cases. Instead of surrendering her right to maintenance from the family 
income, she has now made it by the deed more secure and definite with the result 
that subsequent el ge nae if any of the property by the male members will leave 
her rights unaffected. In their Lordships’ view, the maintenance right has not 
lost its original character, of what is due to her from the income of the joint family ` 
as a member of the Hindu undivided family. To read the deed in any other 
sense will be to put a wrong construction on the document. 


Before they conclude, their Lordships should add that Sir Herbert Cunliffe, 
in further support of his case, urged that the appeal should be dismissed having 
regard to s. 25A of the Income-tax Act which deals with ‘‘Assessment after 
partition ‘of a Hindu undivided family.’ ” That section after stating in cl. (1) 
that :— 

“Where, at the time of making an assesament under section 23, it is claimed by or on be- 
balf of any member of a Hindu family hitherto assessed as undivided that a partition has takeu 
place among the members of such family, the Income-tax Officer shall make such Inquiry there- 
into as he may think fit, and, if he is satisfied that the joint family property has been partitioned 
among the various members or groups ef members in definite portions, he shall record an 
order to that effect...” 
states under cl. (3) “where such an order has not been ed in respect of a Hindu 
family hitherto assessed as undivided, such family shall be deemed, for the purposes of 
this Act, to continue to be a Hindu undivided family.” It was argued that when in the 
course of assessment Ae initiated after a partition in a joint Hindu family, 
the question is raised, as in present case, whether the assessee still remains 
a member of a Hindu undivided family, it is incumbent on the Income-tax Officer 
to pass an order as required by cL (1) of s. 25A, and such an order not having been 
produced in this case, the appeal should be dismissed. The point is a new one 
and except for some departmental correspondence proper materials for deciding 
the question have not been placed before their Lordships. In the circumstances 
their Lordships refused to hear arguments on this new point. 

For the reasons mentioned above their Lordships will humbly advise His Majesty 
that this appeal should be dismissed with costs. 


Solicitor for appellant : Solicitor, India Office. 
Solicitors for respondent : Chapman & Walkers. 
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Present: Lord Thankerion, Lord Utkwali, Sir Madhavan Nair and Str John Beaumont. 
COMMISSIONER OF INCOME-TAX, BENGAL v. CHOWRINGHEE 
PROPERTIES, LIMITED.* 

Indian Income-taz Act (XI of 1922), Sec. 9(1}—Income from property— Debentures issued on security 
of propcrty—Dodentures lodged with bank as security for over-draft—Whether assessee can claim 
tnterest payable on debenture. ES 

The asseasce company, which owned buildings, had an over-draft account with a bank, 
as a security for which it deposited with the bank debentures issued by it under a deed of 
trust under which the buildings stood as security for the debentures. During the relevant 
year the company paid interest on its over-dreft, but paid no interest on the debentures held 
by the bank. Tn its assessment to income-tax on its Income derived from the buildings, 
the company claimed to deduct interest payable on the debentures held by the bank, under 
s. 9(Z) of the Indian Income-tax Act, 1922:— 

Held, negativing the claim, that the debentures stood in no different position from any 
other chose in action lodged as security with the bank, and that it was open to the bank to 
enforce the debentures to recover the principal and interest due, but whatever was thereby 
received became part of the property charged to secure the over-draft and was not receivable 
or held by the bank otherwise than for that purpose. 

In re Regents Canal Iron Works Co.t, referred to. 


Tre facts appear sufficiently from the judgment. 
J. Millard Tucker K.C. and Megan, for the appellant. 
W. W. K. Page K.C. and A. Ramsay, for the respondent. 


Lord Ursawatt. This is an appeal by the Commissioner of Income-tax, Bengal, 
from a judgment and decree of the High Court of Judicature at Bengal, the matter 
coming before the High Court on a reference under s. 66(1) of the Indian Income- 
tax Act, 1922 (as amended), made by the Income-tax Appellate Tribunal, Calcutta 
Bench. 

The question at issue is whether it was rightly decided by the High Court that 
the respondent company on an assessment under that Act to tax on its income 
from buildings was entitled to an allowance in respect of interest payable under 
certain debentures issued by it to the Allahabad Bank. The facts are simple, 
the relevant statutory provision is free from ambiguity, and the point is short. 
Exceptionally the nut is not scattered on emerging from its shell. . 

Prior to the tax year 1987/1988 the company deposited with the bank certain of 
its bearer debentures (forming part of a large series) as security for the moneys for 
the time being owing by it to the bank on overdraft. The debentures contained 
the common form of ent to pay to the bearer the principal and, on stated 
dates, the interest. e debentures were entitled to the benefit of a trust deed 
under which properties of the company, including the buildings mentioned, stood 
as security for the payment of the princtpal and interest of the debentures. 

The Indian Income-tax Act (s. 9(1)) provides that tax shall be payable in respect 
of the annual value of pore consisting of buildings subject to certain allowances. 
The allowance to be consi is contained in head (iv) of s. 9(1) and is as follows:—- 

“Where the property is subject to a mortgage or other capital charge, the amount of any 
interest on such mortgage or charge.” 

In the relevant year 1988/1989 the werner dl while paying interest on its over- 
draft, paid no interest on the debentures held by the bank. The company’s claim 
is that the interest on the debentures is deductible. Its contention was as follows. 
The buildings were under the debentures mortgaged to secure a capital charge 
(i.e. the debenture debt): the sum sought to be deducted was therefore interest 
on a mortgage: and in the light of Behari Lal Mullick, In re,* interest payable, 
though not paid, was interest within the meaning of the quoted provision. The 
result was obvious. This contention failed before the Income-tax Officer but found 
favour with the Appellate Assistant Commissioner, the Income Tax Appellate 
Tribunal, Calcutta Bench, and the High Court. The contention of the appellant 


* Decided, April 22, 1947. Appeal from 1 ioe 8 Ch. D. 48. g 
Caloutte. 2 (1987) L L. R. 54 Cal. 680. 
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the Commissioner of Income-tax is just as simple. The debentures were and remain- 
ed, subject to the charge, an asset of the co That asset consisted of a 
bundle of rights against the company in the hands ofi the bank. The right to receive 
interest is one of those rights. One does not owe or pay interest to one’s self. 

In their Lordships’ view the solution to the.question at issue depends on a proper 
appreciation of the nature and effect of the transaction between the company and 

e bank. That transaction is completely stated by saying that the debentures 
in the hands of the bank felted bez ies Uae owing on over-draft. The debts 
for principal and interest which are created as secured debts by the issue of the deben- 
tures to the bank are in this transaction treated as roperty of the com y vested 
in the bank which the company is at liberty to dhag and in fact does charge. 
Itis elementary that while the company can chargeits own property, it cannot charge 
the bank’s property. The debt for interest payable thus forms part of the company’s 

roperty. It is a segregated asset of the company in the hands of the bank. It 
ollows that the interest when paid becomes part of the HPT charged. When 
received it is applicable by the Panik only for the purpose of eee plied in reduc- 
tion of the oveniratt. Until so applied, the only course open to is to carry 
it to the credit of the company in some other account. It is not the bank’s free 
property. The right to demand payment of the debenture interest indeed can be 
exercised by the bank to the extent necessary for reduction or extinction of the 
overdraft, but otherwise that right is not available to the bank, and if nothing is 
owing on overdraft, no payment of interest can be r 

The result is that although the interest payable under the debentures is undoubt- 
edly interest secured by the mortgage contained ‘in the debentures, that interest 
is accurately described as interest receivable by the bank as being part of charged 
property belonging to the company and, by virtue of the c so receivable as 
the company’s mandatory to apaly it in a particular way. terest payable to 
such a mandatory is clearly not deductible. Interest received or receivable from 
the company under its debentures charged to the bank in truth stands from the 
bank’s point of view in no different position from interest received or receivable by 
it from debentures of an outside concern lodged by the company as security. The 
interest belongs to the company subject to the charge and to the mandate inherent 
in the transaction. 

Their Lordships would add that the views which they have stated for their 
conclusion throw no doubt upon the position of banks holding debentures as cover. 
‘That position is well settled. By virtue of the charge upon the debentures to 
secure the overdraft, the bank may, subject to any express or implied terms 
regulating that charge, realise the debentures by sale. The debentures in this 
respect stand in no different position from any other chose in action lodged 
as security with the bank. The nature of the property held as security gives the 
bank other rights against the company. Subject to the terms of the 
bargain regulating the charge to secure the E ET the bank may sue for 
and recover principal and interest and otherwise enforce the debentures. But 
whatever is thereby received becomes part of the property charged to secure the 
overdraft and is not receivable or held by the bank otherwise than for that purpose 
(cf. In re Re Canal Iron Works Co.1). 

Their Lordships will therefore humbly advise His Majesty that this appeal should 
be allowed and that the second question referred to the High Court should be ans- 
‘wered in the negative, the order of the High Court being varied accordingly. 

The respondents will pay the costs of this appeal and of the proceedings in the 
High Court. ; 


Solicitor for appellant : Solicitor, India Office. 
Solicitors for respondents: Giles & Hunter. 


1 (1876) 8 Ch. D. 48. 
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Present: Lord Thankerton, Lord Uthwait, Lord du Pareg and Sir Jokn Beawmont. 
SRINIVAS MALL BAIROLIYA v. EMPEROR.* - 


Indian Rotdence Act (I of 1872), Secs. 14, 138—Defence of India Rules, 1939, rr. 81(2), (4), 119(1), 
130(1)}—IMlegal practice by aproant in course of employment—tintentional omission by employer 
fo put stop to—Kvidence of such practices before or after affences charged proving employer's 
knowledge and conntoance—Whether such evidence admissible to prove iniention to ahet commis- 
ston of offence charged—Aleng rea and offences against oi ders made under Defence of India 
Rules—Evidence of actompHces—Evidentiary value of. 

Accused No. 1 and his employee accused No. 2 were jointly charged under r. 81(4) of the 
Defence of India Rules, 1989, with having sold salt at a price exceeding the maximum price 
fixed by the District Magistrate under r. 81(2) of the Rules. Accused No. 1 was also separately 
charged in respect of the same sale with having abetted accused No. 2’s contravention of the 
order. At the trial a number of dealers were called as witnesses who spoke of transactions, 
not the subject of any charge, which they had bad with the accused during, or shortly before 
or after, the period covered by the dates of the offences charged. This evidence proved beyond. 
doubt that accused No. 1 knew of accused No. 2’s ilegal exactions and connived at them. 
On the question whether the evidence was relevant to the charge of abetting brought against 
accused No. 1 :— 5 y 

Held, that tho evidence was relevant because it showed an intention to aid ihe commission 
of the offence and an intentional omission to put a stop to an illegal practice which was an 

- “ilegal omision” (s. 107, Indian Penal Code) and, therefore, the evidence was admissible 
to prove intention under s. 14 of the Indian Evidence Act, 1872. . 

Offences against the orders made under r. 81(3) of the Defence of India Rules controlling 
the sale price of salt are not within the limited and exceptional class of offences which can be 
held te be committed without a guilty mind. 

Unless the statute, either clearly or by necessary implication, rules out mens rea as a 
constituent part of a crime, a defendant should not be found guilty of an offence againet the 
criminal law unless he has got a guilty mind. 

Brent v. Wood,? followed. 
Sherras v. De Rutxen,’ referred to. 

The evidence of accomplices ought as a rule to be regarded with suspicion. The degree 

of suspicion which wil] attach to it must vary according to the extent and nature of the com- 


plictty. 
Papa Kamalkhay v. Emperor,’ referred to. 

The main object af r. 180(1) of the Defence of India Rules, 1989, was to protect persons 
against charges made by private individuals, who might be irresponsible or malicious, The 
rule must not be interpreted as demanding a detailed formulation of charges with the names 
of witnesses. 

Under r. 119, when once the making of an order has been proved, there may well bea 
presumption that it has been duly promulgated, end there may of course be evidence 
from which such promulgation may be inferred, but the fact thet a person has acted as he 
might have acted if an order had been in existence, and if he had been minded to disobey 
ft, cannot be conclusive to show either thet an order has been duly made or that he has 
had notice of it. 

Tne facts are stated in the judgment. 


W. W. K. Page K. C., U. Sen Gupta and B. Ritson, for the appellants. 


Lorp pu Parca. The appellants were convicted on November 4, 1948, by the 
Deputy Magistrate of Darbhanga, under the Defence of India Rules relating to 
the control of prices and were sentenced to terms of imprisonment. The Sessions 
Judge confirmed the convictions and the sentences. Applications to the High 
Court of Patna for the revision of the judgment of the Sessions Judge were dismissed. - 
The appellants obtained special leave to appeal from the judgment of the High Court 
to His Majesty in Council. 

Srinivas Mall Bairoliya (hereafter called the 1st appellañt) was at the material 
time acting as salt agent for part of the district o bhanga. He had been 
appointed to this office in October, 1942, by the District Magistrate. It was his 


* Decided, April 28, 1947. Appeal from 2 ree 1 Q. B. 919, 921. 
Patna. 3 (1985) I. L. R. 59 Bom. 486, 
1 100 J. P. 317, 318. s.c. 87 Bom. L. R. 866. 
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duty to sell to licensed retail dealers the supplies of salt which were allocated by 
the Central Government to his part of the Darbhanga district: Sitaram Prasad, 
who will be referred to hereafter as the 2nd appellant, was employed by the Ist 
appellant, who had entrusted him with the duty of allotting the appropriate 
quantity of salt to each retail dealer, and noting on the buyers’ licence the quantity 
which he had bought and received. 

The proper performance of these duties was essential to the due enforcement of 
orders e under the Defence of India Rules. By r. 81 (2) of these Rules, the 
validity of which is not in question, Provincial Governments were empowered to 
make orders to provide for controlling the prices at which articles or things of any 
description whatsoever might be sold. e Defence of India Act, 1989, under 
which the Rules were made, empowered the Provincial Governments to delegate 
the exercise of their powers to certain officers , and the power to provide by order 
for controlling the prices at which various articles (among them salt) might be sold 
otherwise than in a mo wholesale market had been in fact delegated to District 
Magistrates. Rule 81(4) of the Rules provided for the punishment of persons guilty 
of contravening any such order. 

Both the appellants were jointly charged with having sold salt on three days in 
July, 1948, to three named traders, in each case at a price exceeding the maximum 
price which had been fixed by order of the District istrate. The salt mentioned 
in the charges was of two kinds, Sambhar and rock salt, the controlled price of the 
Tormer being Rs. 8-2-0 per maund, and of the latter Rs. 8-5-6. The 1st appellant 
was also separately charged, in t of the same sales, with having abetted the 
2nd appellant’s contravention of the order. The Deputy Magistrate acquitted the 
1st appellant of the substantive offences, but convicted him on the three charges 
of abetting. He convicted the 2nd appellant on each of the three charges made 
against him. Both appellants were sentenced to undergo rigorous imprisonment, 
the 1st appellant for a term of 18 months, the 2nd for 12 months: they were also 
fined Rs. 1,000 and Rs. 500 respectively. 

In addition to the Price Control Officer (Mr. A. Karim) and his clerk, twelve 
persons were called as witnessess at the trial, three of whom were the dealers named 
in the charges. The other nine were also dealers who had bought salt from the Ist 
appellant, and had had to deal with 2nd appellant. The evidence of the twelve 
dealer witnessess is summarized in the app ts’ case as follows :— 

‘That upon their application on various dates in the month of July, 1948, to appellant No. 2 
for the supply of a stated number of bags of salt, he refused to supply the required quantity 
unless the dealer paid to him a sum of Re. 1 in respect of each bag of Sambhar salt and Rs. 3 m 
respect of each bag of rock salt; that they paid the sums so demanded ; that appellant No. 2 
thereupon entered on their licences the number of bags of salt which they required and remitted 
Re. 1 or Rs. 2 of the amount so paid ; that the demand of such payments was made with the know- 
ledge and approval of appellant No. 1; and that, upon such payments being made, they presented 
their licences so endorsed, to Satyanarain” (another employee of the Ist appellant) “who, upon 
payment of the price of the quantity required by them, namely, Rs. 3-2-0 per maund of Sambhar 
salt and Rs. 8-5-6 of rock salt, authorised delivery of the amount of salt so purchased which 
they duly obtained.” - 

It appears that the 2nd appellant allowed each purchaser to take one without 
levying an additional charge for it. This accounts for the “remission” of Re. 1 or 
Rs. 2 of the total amount paid in respect of the full number of bags bought. 

It was contended on behalf of both appellants that, even assuming that all 
these facts were proved and that there was no other valid reason for reversing the 
decision of the High Court, their appeals should succeed because the evidence did 
not establish that a larger pie been demanded or paid than that which was 
alleged to have been fixed by the District Magistrate’s order. Most of the dealers 
who gave evidence agreed in cross-examination that they had regarded the pay- 
ment levied by the 2nd appellant as an “illegal gratification,” and the argument 
was that it was merely a bribe, which went into the 2nd appellant’s own pocket 
and formed no part of the ee This argument was réjected by all 
the Courts in India, and in their ead opinion it deserved no better Fate. 
Whatever name may be given to the sum which the 2nd appellant exacted in addi- 
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tion to the lawful price, it was only by paying it that the retail dealers could obtain 
delivery of the salt. It can make no difference that it was paid separately, and 
not to the same employee who received that of the sum demanded from the 
buyer which, if no more had been paid, would have been a lawful charge. _Nor is it 
material that the excess charge may, for all that appears, have remained in the 2nd 
appellant’s pocket. The fact that he exacted the excessive charge would make 
him guilty, and, if the 1st appellant knew, and,connived at, what his servant was 
doing, he cannot avoid all responsibility for the <|ffence by the plea that he allowed 
the servant to retain part of the amount paid inj exchange for delivery of the salt, - 
or, in other words, part of the purchase price. ' . 5 
Their Lordships now proceed to deal with the submissions which were made 
on the appellants’ behalf. One question raised touches the jurisdiction of the 
Court. Rule 180 (1) of the Defence of India Rules provides that “no Court or 
tribunal shall take cognizance of any alleged contravention of these Rules, t 
on a reportin writing of the facts constituting such contravention, made by a public 
servant.” Itis not in dispute that Mr. A. Karim, the Price Control Officer who has ' 
been mentioned already, was a ‘“‘public servant,” and it was proved that on August - 
16, 1948, he made a report in writing to the District Magistrate which was produced 
at the trial and was before their Lordships. This report stated in a summary way; 
and without naming the complainants or proposed witnesses, that the lst and the 
2nd appellant, as well as two other employees of the Ist appellant ‘ho, in theresult, 
were aquitted, had made excessive charges for bags of salt on four named dates-in 
July and on other dates.” These rue at were said to have been exacted from 
retail salt dealers of the rural area which it was the 1st appellant’s business to 
supply. The report stated that the Price Control Officer examined a number 
of these dealers and found that there was sufficient ground for presuming that the 
allegation was correct.- It appeared at the trial that at the date of the report he 
had examined two of the three buyers named in the charges, but not the third;.: 
a man named Jangal Mian. The question is whether, in-the circumstances, the- 
Court was justified in taking cognizance of the contraventions alleged in this report. 
Their Lordships are of opinion that the main object of r. 180 (Z) is, on the face: 
of it, obvious. [t was to protect persons against charges made -by private indivi- 
duals, who might be irresponsible or malicious. It would not be Het to interpret 
it as demanding a detailed formulation of charges with the names of witnesses.” 
In many cases more specific allegations would be desirable, but in the particular 
circumstances of this case the Price Control Officer, with information of a series of 
offences before him, sufficiently complied with the rule by reporting the result of-his 
information, tested as it had been by the examination of a number of witnesses. 
Although he had not examined Jangal Mian, he may well have had information 
with regard to the offence to which that dealer subsequently testifled. It is to'be © 
observed that one of the dates specified in the Report is July 21, and that the 
the transaction with Jangal Mian was the only one of that date which was alleged 
in the charges made. In the circumstances it may be presumed that the Price 
Control Officer had some knowledge of this transaction when he made his report, 
and on this view of the matter their Lordships are of opinion that the Court was 
entitled to “take cognizance” of all the offences charged against the appellants. 
It was submitted on behalf of the respondent that r. 180 (1) was directory only, 
and that an omission to satisfy its provisions would not affect the jurisdiction of 
the Court. Their Lordships do not find it neceasary to express any opinion on 
this point. a 
It was further contended on behalf of both appellants that no satisfactory evidence 
had been adduced to prove that any orders been made, and alternatively, that 
it had not been proved that proper notice of the order or orders alleged had been 
givenffo as to comply with the provisions ofr. 119 (1) of the Defence of India Rales. 
The material words of this rule are as follows :— oer 
“Rave as otherwise expressly provided in these Rules, every authority, officer or person who ` 
makes any order in writing in. pursuance of any of these Rules shall, in the case of an order of a 
general nasture or affecting a class of persons, publish, notice of such order in such manner as tiay-": 
jn the opinion of such authority, officer or person, be best adapted for informing persons whoin the - 
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order concerns....and thereupon, the persons....concerned shall be deemed to have been duly 
informed of the order.” i 

It is unnecessary to quote ihe rest of the Rule, which refers to orders 
“ affecting an indivi gi 

The facts bearing on these contentions which were proved at the trial are as 
follows. Two documents were produced which bore the signature of Mr. G. P. Varma 
(who was Mr. Karim’s predecessor as Price Control Officer) and were in the form of 

rts by him to the District Magistrate. They contained the Price Control 
cer’s recommendations as to the prices to be fixed for salt in the Darb 
district. These reports had been mitted to the District Magistrate, with the 
words “For orders” immediately above the signature of Mr. Varma. The District 
Magistrate had written at the foot of one of these. documents the words “I 
throughout,” at the foot of the other the word “Approved,” and in each aoe had 
appended his own signature. After the word “Approved” on the latter document 
appear the words ‘Take action immediates” signed by Mr. Varma. As 
these words were clearly addressed to Mr. Varma’s subordinates, they are important 
as an indication that the approval signified by the District Magistrate was intended 
to be acted upon without any further direction from him. The dates on which the 
District Magistrate (Mr. C. L. Bryson) affixed his signature to these documents were 
January 28, and February 1, 1948. There was no other documen evidence 
of any order, but Mr. Karim produced three printed price lists, dated June 19, 
July ao; and August 9, 1948, with the name of the District Magistrate, Mr, B D, 
i also in print, at the foot of each of them. No price lists were produced bear- 
ing Mr. Bryson’s written signature, and there was no evidence that he bad in fact 
signed any such lists, or that the printed lists produced were copies of signed 
originals. The latest in date of the documents could have no direct relevance to 
any of the charges, which, it will be observed, all relate to earlier dates. The others 
have no evidential value in themselves. Mr. Karim, however, said in his evidence 
when he produced them ‘The price lists are distributed among the. merchants 
through the peons,” and a clerk inthis office d that the rates fixed were printed 
and were distributed among the members of the Price Control Committee, of which 
(he said) the 1st appellant was a member, and. the shopkeepers. The lists produced 
may therefore be regarded as specimens of the printed papers which were so distri- 
buted. 

The High Court agreed with the appellants’ contention that no orders had been 
proved, but held that in all the circumstances the making of an order could be 
presumed, since the appellants had been ‘‘careful to make it appear as though no 
more than the controlled prices had been charged” and their conduct thus showed 
them to have been aware of the orders made. With all respect to the High Court, 
their Lordships cannot regard this reasoning as satisfactory. When once the 
making of an order has been proved, there may well be a presumption that it has 
been duly promulgated, and there may of course be evidence from which such 
promulgation may be inferred, but the fact that a person has acted as he might 
have acted if an order had been in existence, and if he had been minded to disobey 
it, cannot be conclusive to show either that an order has been duly made or that he 
has had notice of it. Their Lordships are clearly of opinion, however, that the 
District Magistrate intended to make, and in fact made, “orders” when he signed 
the documents which were submitted to him for “orders” by the Price Control 
Officer, The rules do not require that orders should be in any particular form, and 
indeed r. 119 (7) seems to contemplate that iy may be e orally. : 

Tt remains to consider whether notice of the orders was duly published. At 
this stage it is legitimate to have recourse to 8. 114 of the Indian Evidence Act, and 
to presume that the District Magistrate did what he is likely to have done, “regard 
being had to the common course of... .public business.” . See-ill. (e) which gives 
ag an instance a presumption that “official acts have been regularly performed.” 
Apart from the presumption, there was, as has been said, some evidence of a practice 
by which price lists founded on orders preron made were circulated among 
interested persons, including the Ist appellant. It seems highly probable that the 
District Magistrate thought the method of giving notice which would thus appea 
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to have been employed “best adapted for informing persons” affected by his orders, 
which in their Lordships’ opinion were plainly orders “affecting a class of persons.” 
No doubt such a presumption as existed here might easily have been rebutted, 
and the slight evidence given might readily have been displaced, if in fact the orders 
had not been brought to the notice of the appellants or at least duly promulgated. 
Far from its being rebutted, however, the presumption is much strengthened when 
it is seen that the written statements of the appellants do not suggest that they 
were ignorant of the controlled rate, and that the objection that it had not been 
proved that due notice of the order had been given appeared for the first time in 
the appellants’ notice of application to the High Court. Their Lordships are satis- 
fied that the point is without substance, and even if it had any technical justifica- ` 
tion, it would be impossible to say in these circumstances that a miscarriage of 
justice had resulted. ; ; 

The appellants’ remaining submissions may be disposed of shortly. A number 
of dealers were called who spoke of transactions, not the subject of any charge, 
which they had had with the appellants during, or shortly before or‘after, the period 
covered by the dates of the offences charged . This evidence, if accepted, proved 
beyond doubt that the 1st a t knew of the 2nd appellant’s illegal exactions 
and connived at them. The High Court thought that this evidence was admissible 
only on the principal charge, and was not relevant to the charge of abetting, on which 
alone the Ist appellant was convicted. In their Lordships’ opinion the evidence 
was admissible and was relevant to both charges. “A person abets the doing of a 
thing who... intentionally aids, by any act or È omission, the doing of that 

” (Indian Penal Code, s. 107). It may well be that the learned Deputy 
Magistrate, having found as he did that the 1st appellant knew what was being 
done, ought to have convicted him as a principal. The Ist appellant can derive 
no benefit from this error, if error there were. The evidence was relevant to the 
charge of abetting, because it showed an intention to aid the commission of the 
offence and an intentional omission to put a stop to an illegal practice, which, it 
need hardly be added, was an ‘illegal omission.” The evidence was thus admissible 
to prove intention, under s. 14 of the Indian Evidence Act. 

e High Court took the view that even if the 1st appellant had not been proved 
to have known of the unlawful acts of the 2nd aprellang he would still be liable, 
on the ground that ‘where there is an absolute prohibition and no question of 
mens rea arises, the master is criminally liable for the acts of his servant.” With 
due respect to the High Court, their pas think it necessary to express their 
dissent from this view. apa bate no ground for saying that offences against those 
of the Defence of India Rules in question are within the limited and exceptional 
class of offences which can be held to be committed without a guilty mind. See 
the judgment of Wright J. in Sherras v. De Rutzen' Offences which are within 
that class are usually of a ered minor character, and it would be a sur- 

rising result of this delegated legislation if a person who was morally innocent of 
bane could be held vicariously liable for a servant’s crime and so punishable 
“with imprisonment for a term which may extend to three years.” Their 
Lordships agree with the view which was recently expressed by the Lord Chief 
Justice of England when he said : 

“It is In my opinion of the utmost importance for the protection of the liberty of the subject 
that the Court should always bear in mind that, unless the statute, either clearly or by necessary 
implication, rules out mens rea asa constituent part of a crime, a defendant should not be found. 
guilty of an offence against the criminal Jaw unless he has got a guilty mind.” (Brend v. Wood). 

Some complaint was made that the Deputy Magistrate had paid attention to 
recorded statements of persons who were not called to give evidence before him. 
It will suffice to say as to this that if those statements are wholly left out of account 
there was till ample evidence to justify the Deputy Magistrate’s decision. (See s. 
167 of the Indian Evidence Act.) 

Finally, it was urged that reliance had been placed on the uncorroborated 
evidence of accomplices. Section 188 of the Indian Evidence Act expressly pro- 


1 [1805] 1 Q. B. 918, 921. 2 110 J. P. 817, 818. 
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vides that “an accomplice shall be a competent witness against an accused person” 
and that “a conviction is not illegal merely because it proceeds upon the uncorro- 
borated testimony of an accomplice.” No doubt the evidence of accomplices ought 
as a rule to be regarded with suspicion. The degree of suspicion which will attach 
to it must however vary acco to the extent and nature of the complicity : 
sometimes, as was said by Sir John Beaumont C. J. in Papa Kamalkhan v. Emperor, 
the accomplice is “not a willing participant in the offence but a victim of it.” There 
is ground for saying that the accomplices in this case acted undera form of pressure 
which it would have required some ess to resist. 

In the result their Lordships find no sufficient reason for reversing the decision 
of the Courts in India, and they will humbly advise His Majesty that the appeal 
should be dismissed. 


Solicitors for appellants: Hy. S. L. Polak & Co. 
Solicitor for respondent : Solicitor, India Office. 


Present : Lord Thankerton, Lord Uthbatt and Sir Madhavan Nair. 
BHAGWAT RAM v. RAMJI RAM.* 
Hindu law—Parttion—Re-opening of—Jon begotten and born after partition——Partition not com- 
pleted by actual division—Whether after-barn son entitled to re-open partition. 

Under Hindu law s son begotten as well as born after partition, where a share has been 
allotted to the father, is not entitled to have the partition re-opened and to claim a re- 
distribution of the shares on the ground that the partition has not been completed by actual 
division of the estate. He is only entitled to succeed to his father’s share and to his separate 
or self-aoquired property to the exclusion of the divided aons. 

Girja Bai v. Sadashiv Dhundiroj,* referred to. j 

Tho father as karta of a joint Hindu family governed by the Mitakshara entered into an 
agreement with two of his sons by which a separate allowance for each was agreed upon. As 
a result of this arrangement their messing became separate and they left the family house. 
In a subsequent suit by the sons for partition they claimed certain arrears of maintenance. 
On the question whether they were entitled to the arrears of maintenance :— 

Held, that as the claim for relief was based upon a distinct agreement and the failure on 
the part of the karta to carry tt out, the sons were entitled to relief to the extent to which they 
were able to prove their claim. 

` Tre facts are stated in the judgment. 


C. S. Rewcastle, K. C., and A.G. Pullan, for the appellants, 
Sir Herbert Cunliffe, K. C., and S. P. Khambatia, K. C., for the respondents, 


Sm MADHAVAN Nam. These are consolidated appeals by the plaintiffs, defen- 
dant No. 2 and defendant No. 5, from a judgment and decree of the High Court 
of Patna dated May 8, 1941, which varied a decree and ju ent of the third 
Subordinate Judge of Patna dated April 10, 1987, decreeing partition of the 
joint family property. 

The appeals arise out of a suit for partition instituted by plaintiff No. 1 (herein-. 
after walled the plaintiff), and his son, plaintiff No. 2, against defendant No. 1 
(hereinafter called the defendant) and defendants Nos. 2 to 4, the other members 
of a joint Hindu family governed by the Mitakshara law. Defendant No. 8 was 
a minor at the time of the suit but became a major subsequently.” Defendant No. 5 
was born more than 8 years after the suit began, and was made a party to the suit. 

The following questions raised by the plaintiffs, defendant No. 2, and defendant 
No. 5, respectively, in their appeals, arise for determination before the Board :— 

1. Whether items 27, 28, 29, valuable articles of jewellery, mentioned in the 
amended Schedule II of the plaint have been established to belong to the joint 
family ? : 

2. Y Whether the Courts below should have held that defendant No. 2 was entitled 
to arrears of maintenance ? 


1 (1985) L L. R. 59 Bom. 486, Patoe. 
5.0. 87 Bom. L. R. 366. 2 (1918) L. R. 43 L A. 151, 
* Decided, April 28, 1947. Appeal from 8.0.18 Bom. L. R. 621. 
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8. Whether it was open to defendant No. 3, born more than 8 years after the 
partition suit began, but before the actual division of the estate, to claim a sepa- 
rate share in the joint family estate as an “after born son,” i.e. in other words, 
whether the Courts below should have held that the plaintiff and defendants Nos. 1 
to 5 were each entitled to one-sixth share in the _broperty ? . 

Other questions raised in their a were & oned by the appellants in the 
course of the hearing of the appeals. T 
- To appreciate the arguments, a few facts not disputed may be mentioned. The 
following genealogical table shows the relationship of the parties ; 


Raja Ram 


Ramj Ram 
deans No. D 








First wife TE i ‘Savitri ay (second 





wife ) (Defendant No. 4) 
Bhagwat Ham Sri Newas Ram Krishna Nlwas Ram Gan Ram 
(Plaintiff No. D (Defendant No. 8) (Defendant No. 3) (Defendant No. 8) 
Tarkeshwar Ram 


(Plaintiff No. 2) 


The defendant was the karta of the joint Hindu family composed of himself 
and the rest of the ies to the suit. The plaintiff and defendant No. 2 are his 
sons by his first wife deceased. Plaintiff No. 2 is the son of plaintiff No. 1. 
Previous to this litigation there had been a family dispute between the defendant 
and his father Raja Ram, on one side, and a collateral, Saligram, on the other. 
This was settled by a compromise in 1912, on the terms, inter alia, that each p 
should retain possession of the jewellery and ornaments which were in its exclusive 
Ar at the time of the compromise, and that the remainder should be divided. 
ater. That division took place in 1918, and the present plaintiff and the defendant 
came into possession of the items allotted to their share. j 

In 1918, the defendant married his second wife, defendant No. 4. The plaintiff 
was married in 1928. Soon after his marriage, ill feeling arose between the plaintiff 
and his father. In 1929, the defendant agreed to e a separate allowance to 
the Poe ae and his brother, defendant No. 2, and continued making the allowance 
till July, 1981,’when he ceased payment to both the plaintiff and defendant No. 2. 
The plaintiff then made a demand for partition which was refused; and then the suit 
out of which these appeals arise was instituted by the plaintiffs for partition of the 
joint family properties. The suit was instituted on July 15, 1982. 

For the purpose of these appeals, it is not necessary to refer to the various 
contentions of the parties. The findings of the Courts below to which their Lord- 
ships will now call attention show with sufficient clearness the nature of those 
contentions. Their Lordships will refer only to those findings which have been the 
subject of controversy before the Board, omitting the rest to which no exception 
has been taken before them. 

Along with the plaint, 12 classified Schedules of movable properties were filed, 
of which Schedule I contained, amongst other items, items 1 and 5, valuable “puja” 
articles. Item lis a dakshinavarat sankh, and Item 5 is an “eakmukhi rudra- 
ksba.”’ The Subordinate Judge found that these articles were in the possession of the 
defendant. As he didnot produce them, the Subordinate Judge directed “that after 
the preliminary decree was passed the values of these articles for the purpose of mak- 
ing partition should be determined by the Court itself allowing the parties to pro- 
duce further evidence which they may choose to adduce.” The High Court did not 
think it right to interfere with this direction. Itmay be stated here that as regards 
the method of determining the value of these articles not produced by the defen- 
dant, Mr. Rewcastle, the learned counsel appearing for the plaintiffs, argued that ` 
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the Courtsshould have held that the maxim omnia praesumuniur conira spoliaiorem 
applied, but after some discussion the learned counsel was satisfied that the direc- 
tion given by the Courts was not wrong and so the objection was withdrawn. 

Schedule I of the plaint contained a list of the jewellery which the plaintiff 
alleged belonged to the joint family. In the schedule filed along with the plaint 
there were 26 items. Eight further items were added by an amendment of the 

laint on July 2, 1986. Items 27, 28, 29, described as Moti Ka Jausan, Nilam 
i and bunch of pearls, worth Rs. 80,000, Rs. 18,000 and Rs. 4,000, ecti- 
vely, are the first three of these 8 items. Of these, the Subordinate Judge found 
that item 27 was a family jewel liable to be partitioned and in the custody of the 
defendant, but he had not produced it. As regards items 28 and 29, he held that 
it was not proved that they were family jewels or that they were in the custody of 
the defendant. The High Court held that there was not satisfactory evidence to 
establish that any of the three items were family jewels or that they were in the 
ion of the defendant. 

The Subordinate Judge disallowed the claim for arrears of maintenance made by 
defendant No.2. The High Court accepted that finding. 

The Subordinate Judge further held that the birth of defendant No. 5 did not 
affect the shares to be allotted to the plaintiff and defendant No. 2. The High 
Court agreed with this view also. 

In the result the Subordinate Judge passed a preliminary decree for partition 
in accordance with the directions contained in his judgment, awarding the plaintiffs 
a one-fifth share, defendant No. 2 a one-fifth share and defendants Nos. 1, 8, 4 and 5 
a three-twentieth share each, in the properties of the family. 

Against the preliminary decree, appeals were perferred to the High Court by 
the plaintiffs and defendants Nos. 2, 4,5. In the appeal preferred by the plam- 
tiffs, cross objections were filed by defendants Nos. 1 and 8. 

The High Court varied the decree passed by the Subordinate Judge in certain 
respects. For the purpose of these ap , the following variations may be 
mentioned. The High Court varied the decree to the extent that (1) the item of 
property in dispute, namely, a Jausan of pearls (item 27) should not be included in 
the list of joint family properties, (2) that defendant No. 8 be allotted a one-fifth 
share of the entire family properties. As he had attained majority during the 
pendency of the appeal and claimed separation of his share, the High Court,though 
he had not preferred an appeal, allowed him a one-fifth share which he was entitled 
to in order to avoid unnecessary litigation. Mr. Rewcastle stated at the commence- 
ment that he would contend that this decision was wrong, but very properly 
abandoned this argument. 

pares: Race to the appeal preferred by the plaintiffs, the only question which 
their hips have to consider is whether the finding of the High Court that none 
of the items 27, 28 and 29 belong to the joint family can be maintained. To prove 
that these items are the family jewels in the possession of the defendant, the plaintiff 
relies mainly upon entries in the account books La (12), and Zis and Zie. Ls (12) 
mentions all the three jewels, while Zis and Zis refer, according to the plaintiffs, 
to item 27. Both Courts have found La (12) not genuine and unreliable; while the 
High Court, differing from the trial Court, has held that Zu and Zie, in view of 
the defendant’s explanation, cannot be accepted as supporting the plaintiff's case. 
La(12) is found in Ds (Kacha rokar bahi), an account book for the years 1927-29. 
Comparing the ition of miscellaneous entries such as these in the various 
account books of thefamily, the learned Judges ofthe High Court state that La (12) 
is at “an unusual place.” Their Lordships have not had the advantage of examin- 
ing these books, but they find that the conclusion arrived at by the learned Judges 
is supported by the reasons given by them to which no valid exception has been 
taken. There are other grounds also for holding that the entry is not genume. 
Dp is one of the numerous books filed by the defendant on July 20, 1982, soon after 
the institution of the suit, but this entry was discovered only when the defendant 
was cross-examined on April 29, 1986. It is not known when the plaintiff or his 
lawyers discovered it. When the defendant’s attention was wn to this 
entry he denied that this was in' the “behi” when it was produced in Court. 
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The Subordinate Judge thought that some unauthorised person must have 
interpolated it in the “babi”? while it was in the custody of the Court. The 
learned Judges of the High Court, while holding that the explanation is not 
unlikely, came to their final conclusion that the entry is not genuine on more 
cogent grounds. According to the evidence these valuable articles used to be 
exposed to view year after year on the occasion of the “diwali” festival. It is 
extraordinary that the plaintiff and his witnesses, while remembering all the articles 
mentioned in the plaint, pet of which arc of insignificant value, should have 
forgotten to mention these valuable articles when the plaint was filed. As already 
stated, these articles were added to the Schedule II as items 27, 28, 29, by amending 
the plaint on June 2, 1986. If these articles had existed, their Lordships 

with the High Court in thinking that they would have been included in the original 
second Schedule to the plaint. For this and the other reasons given by the Courts 
below their Lordships hold that La (12) has not been proved to be genuine and 
reliable. 

Zs and Zig are two entries in defendant’s “pakka rokar bahi” for the year 
1912-18 (which the plaintiff says refers to item 27). These show that Rs. 10 and 
Rs. 15-8-0 were sent to the firm of Lala Genda Lal Banshidar for repairing a Jausan 
of pearls. The explantion of the defendant is that Genda Lal’s mother was a 
daughter of the defendant’s father’s sister, that she used to come and stay with him, 
and that these entries might relate to her Jausan of pearls sent for repairs. As 
already observed, it is inconceivable that the plaintiff should have forgotten to 
mention this valuable article in Schedule I filed along with the plaint. The ex- 
planation given by the defendant about these two entries in his account book 
appears to be reasonable, especially so having regard to the finding that La(12), which 
mentions this item along with the other two items, has not been found to be genuine. 
As held by the High Court the evidence given by the plaintiff is not sufficient to 
prove that any of these three items belong to the joint family. 

In his appeal, the only relief pressed by defendant No. 2 relates to his claim for 
arrears of maintenance. In their Lordships’ view the Courts in India have not dealt 
with this question adequately. The High Court says that the remedy of a 
coparcener who is dissatisfied with the conduct of the karta of the family is 
by way of pe and not by way of claim for damages; but the claim of 
defendant No. 2 in the present case for arrears of maintenance stands on a diffe- 
rent footing and is distinguishable. It is not disputed that the defendants 
entered into an agreement with defendant No. 2 and his brother, the plamtiff, 
by which in 1929 a separate allowance of Rs. 250 for each was agreed upon 
and their messing became separate from their father and his second wife. Asa 
result of this arrangement, they left the family house. It is alleged that the 
payment went on for some time and altogether ceased after July, 1981. The 
present suit was instituted on July 15, 1982. This eement is referred to in 
the judgments of both Courts in India. The claim for relief is based upon a 
distinct agreement and the failure on the part of the defendant to carry it out. 
In their Lordships’ view defendant No. 21s entitled to relief to the extent to 
which he will be able to prove his claim. Their Lordships would therefore 
direct that provision should be made for this item in the preliminary decree. 

Ground No. 4, relating to the expenses of his marriage, was given up by defendant 
No. 2, and ground No. 5, relating to his liability to account for the value of the 
articles enumerated in Schedule 8 and for other articles, after being touched ‘upon, 
was also abandoned. 

The only question in the appeal by defendant No. 5 is whether he is entitled 
to get a share equal to that of persons in the same class as himself though he was 
born after the suit for partition. It is not disputed that he was begotten as well as 
born after the institution of the suit for partition. The institution of such a suit 
by a member of a joint Hindu family effects a severance of the joint status of the 
family. The plaintiff and defendant No. 2 had effected in this case the severance 
of their joint status in 1982 ; and from that date they became entitled each to one- 
fifth share of the joint family properties. If the claim of defendant No. 5 is accepted, 
their shares will necessarily be reduced. The rights of a son born after partition — 
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often referred to as an “after born son”-—under the Hindu la‘, was much discussed 
by Hindu jurists, for the ancient texts bearing onthe question ‘are gresi 
But it is not necessary to examine these texts as the law to be applied is now 
understood by the Courts in India and has also been correctly applied in this case. 
It is enough to state that the law is well settled that a son begotten as well as born 
after the partition, where a share has been allotted to the father, asin the present 
case, is not entitled to have the Pn re-opened and to claim a istribution 
of the shares. He is only entitled to succeed to his father’s share and to his separate 
or self-acquired pro to the exclusion of the divided sons. This is the only 
point which their Men have to decide in the appeal by defendant No. 5. 
only ground on which his claim is urged by Sir Herbert Cunliffe is that though 
born after the suit partition has not been com by actual division of the estate. 
This argument is ious. Delivering the judgment of the Board in Girja Bai v. 
Sadashwo Dhundiraj,' Mr. Ameer Ali pointed out, ‘In Hindu law ‘partition’ does 
not mean simply division of pro into ifle shares; it covers, as pointed out 
by Lord Westbury in 4 ler v. ubba Atyan*, both ‘division of title and 
division of property” ” In the same judgment reference is made to another observa- 
tion of Lord Westbury, “It is necessary to bear in mind the twofold application of 
the word ‘division.’ There may’be a division of right, and there may be a 
division of property.” Mr. Ameer Ali points out that severance of status which is a 
matter of individual volition should not be confused ‘with the allotment of shares,” 
‘which may be effected by different methods. The learned counsel’s argument would 
involve this confusion. The fact that actual division by metes and bounds has not 
taken place cannot in any way affect the quantum of share to which the plaintiff 
and defendant No. 2 have already become entitled ; in so far as their rights are 
concerned partition has already taken place and their shares cannot be diminished 
by the subsequent birth of the fifth defendant. 
There remain no further questions for determination in these appeals before 
the Board. In the result, their Lordships will humbly advise His Majesty that the 
h Court’s decree should be upheld with the variatiqn as regards the claim of 
defendant No. 2, with respect to arrears of maintenance due to him. Their Lord- 
ships make no order as regards costs before the Board. 


Solicitors for appellants : Douglas Grant & Dold. 
Solicitors for respondents : W. W. Bow & Co. 


FEDERAL COURT. 


Before Sir Patrich Spens, Kt., Chief Justice, Mr. Justice Zafrulla Khan and Mr. Justice Kania. 
PROVINCE OF PUNJAB v. PANDIT TARA CHAND.* 


Government of India Act, 1935 (36 Geo V, o. 8), Sec. 240—Indian Linijation Act (IX of 1908), 
arts. 102, 115, 120, 181—Ctotl Procedure Code (Act V of 1908), Sec. 60; O. XXI, T. 48—Seroant 
of Crown—Order of dismissal in contravention of sub. s. (2)—Whether suit by servant for arrears 
of pay susicinable—Rights of Civil seroants under Crown—Clain to arrears of pay whether govern- 
ed by art. 108, Indian Limitation Act—Attachable portion of salary of Crown sercant—Whether 
such salary attachable before actually payable. . i 

A servant of the Crown in India dismissed in contravention of the provisions of s. 240(2) 
of the Government of India Act, 1988, has the right to maintain a sult fora declaration that 
the dismissal was void, and also for relief by way of recovery of arrears of pay which have 
become due to him. : 

Where an office is held during the pleasure of the Crown and is terminated at such plea- 
sure, no claim arises to salary or remuneration in respect of a- period subsequent to the 
termination. : 

The prerogative right of the Crown to dismiss its servants at will having been given statu- 
tory form in s. 240(1) of the Government of India Act, 1935, it can only be exercised subject 


1 (1916) L. R. 43 I. A. 151, * Decided, April 11, 1947. Civil Appeal 
L. R. 18 Bom. L. R. 621. No. 1 of 1946 from the High Court at Lehore. 
3 (1866) 11 M. L A. 75. ; 
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to the limitations imposed by the remaining sub-sections of that section, and it must follow 
as a Decessary consequence that if any of those limitations is contravened, the public servant 
` concerned has a right to maintain an action against the Crown for appropriate relief. There 

is no warrant for the proposition that that relief must be limited toa declaration and should. 
not go beyond it. 

The clatm to recover arrears of pey is governed by art. 102 of the Indian Limitetson Act, 
1908. 

Under s. 60 of the Civil Procedure Code, 1908, the attachable portion of the salary 
of a servant of the Crown may be attached before or after it becomes actually payable. 

_ Tae facts appear in the judgment. 

M. C. Setaload, with G. N. Joshi and S. M. Sikri, instructed by Tarachand 
Brijmohanlal, for the ap t. 

B. Banerji, instructed y Ganpat Rai, for the respondent. 

ZAFRULLA Kuan J. Shon of details that are no longer relevant the facts of this 
case are as follows: The respondent was appointed Sub-Inspector of Police by the 
Deputy Inspector General of Police, Punjab, on January 2,1911. On March 19, 1988, 
the Superintendent of Police, Amritsar, an officer subordinate to the Deputy ec- 
tor General of Police, recorded an order purporting to dismiss the respondent from 
service. After exhausting his remedies by way’ of departmental appeal the res- 
pondent instituted a suit on April 14, 1942, against the Punjab Province claiming 
a declaration that the order of the Superintendent of Police of March 19, 1988, was 
void and of no effect inasmuch as it was made by an officer subordinate to the 
authority by which the respondent had been appointed and thus contravened the 
direction laid down in s. 240 (2) of the Constitution Act. He also claimed arrears of 
pay from March 20, 1988, till January 2, 1941, the date on which he was normally 
due to retire from service. The trial Court gave the respondent the declaration 
prayed for but dismissed his claim for arrears of pay as not maintainable. On appeal, 
a division bench of the Lahore High Court reversed the trial Court’s finding on the 
last point but holding that by virtue of art. 102o0f Sch. Ito the Indian Limitation 
Act respondent was entitled to recover arrears of pay only in respect of such period 
of his service as fell within three years immediately preceding the institution 
of the suit, gave him a decree for Rs. 2,860 a sum representing 22 months’ salary 
at the rate of Rs. 180 per mensem. A certificate under s. 205(7) of the Constitu- 
tion Act was granted by the High Court. The defendant has come up on appeal to 
this Court. The respondent has filed cross-objections claiming arrears of pay for 
the whole period from March 20, 1988, till January 2, 1941. 

In view of the judgment, of this Court in Suraj Narain Anand v. The North- 
West Frontier Province! counsel for the appellant conceded that the purported 
order of dismissal made by the Superintendent of Police on March 19, 1988, was 
void and of no effect. His contention was that the plaintiff had no right to maintain 
a suit against the Crown or its representative for recovery of arrears of pay. 

It is necessary to point out that this is not a case for recovery of cg Ne for 
WIO dismissal as was sought to be contended at one stage by counsel for the 
ap t. The order of March 19,1988, purporting to dismiss the respondent 
having been made by an authority that been expressly debarred by s. 240(2) 
of the Constitution Act from making it was utterly void of all effect. “It was in 
the eye of the law no more than a piece of wastepaper. The position is that the 
respondent was never legally dismissed from service and continued in law to be a 
Sub- ctor of Police till the date on which he was under the conditions of his 
service due to retire. He was thus entitled to draw his salary for the period of his 
service after March 19,1988. The only question on this part of the case is whether 
he could recover the amount of that salary by means of a suit. 

In Suraj Narain Anand v. The North West Frontier Province this Court made 
certain observations as to the nature of the relief to which a plaintiff would be 
entitled in a case like the one before us. It was there said (p. 52) ;— 

“Tt remains to consider what relief the plaintiff is entitled to, on the footing that the order of 
dismissal was void and inoperative. The plaintiff claims that he is entitled to a declaration to 


1 [1941] E. C. R. 87. 
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that effect. The decision in Rangackari’s Case seems to us to support this contention, though a 
declaration was in fact refused in that oase on other grounds. The plaintiff is obviously not entitled. 
to any relief by way of damages for wrongful dismissal. As the case has been diposed of by the 
Courts below on the preliminary issue, we are not in a position to say what other questions remain 
to be tried before the nature of the reliefs to be awarded to the plaintiff can be finally determined. 
It seems to us best in the ciroumtences to say that the plaintiff was at least entitled to a declara- 
tion that the order of dismissal paseed against him was void and inoperative, and that the Courts 
below were not justified in dismissing the suit as wholly unsustainable. 

“We acoordingty set aside the decree of the Judicial Commisaioner’s Court and remit the case 
with a declaration that there shall be substituted for the decree appealed against a declaration in 
the terms above stated, with such further directions as the circumstances of the case may reguire 
in the light of the observations in this Judgment....” 

On receipt of this Court’s judgment, the Judicial Commissioner’s Court re- 
manded the case to the trial Court to hear and determine the plaintiff’s claim to 
arrears of pay. The trial Court passed a decree in favour of the plaintiff for a 
certain sum in respect of arrears of pay. The plaintiff being dissatisfied with the 
amount of the decree carried the matter again on appeal to the Judicial Commis- 
sioner’s Court. That Court increased the amount awarded to the plaintiff by a 
certain sum. Against the decree of the Judicial Commissioner the plaintiff sought 
to move this Court by applicatién which was dismiased on the ground that he could 
only come up by way of appeal under s. 205 of the Constitution Act.! The 
Court went on, however to observe (p. 114) :— 

“There appears to be some force in his complaint that arrears of pay should have been awarded 
to him not merely up to the date of the institution of the suit, but tothe date ofa valid order of dis- 
missal. We are, however, not in a position to say whether this point was urged before the Judicial 
Commissioner or why the award has been so limited. As the claim relates to a period subsequent 
to the institution of the suit the petitioner may have a separate remedy in respect of the same. 
But this involves no constitutional question and we do not see how this Court is entitled to deal 
with it at this stage.” 

In Secretary of State for India v. I. M. Lal? this Court was called upon to 
deal with a case in which it found (by a majority) that the plaintiff had been dis- 
missed from the service of the Crown without having been given a reasonable 
opportunity of showing cause within the meaning of sub-s. (3) of 8. 240 of the Con- 
stitution Act. On the question of the relief to be granted in such a case the 
majority observed (p. 141) :— 

“That leaves only the actual remedy to be considered. As indicated earlier, Afr. Lall is not 
in oar judgment entitled to a declaration that he has never been dismissed or that he still remains 
a member of the Service. His proper remedy was in our judgment damages for wrongful dis- 
tmiasal in breach of the statutory obligations imposed by sub-s. (3) of s. 240.” 

A consideration of these two judgments shows that this Court has been of the 
opinion that in cases where a servant of the Crown is dismissed in contravention 
of the directions laid down in sub-s. (2) or sub-s. (3) of s. 240, he has a remedy 
against the Crown which he can enforce by suit. In Suraj Narain Anand v. The 
North West Frontier Province? the Court held that where the direction contained 
in sub-s. (2) of s. 240 had been contravened, the servant of the Crown was entitled 
to a declaration that the order of dismissal was void and inoperative, but itdid not 
go on to determine whether he would be entitled to any further and, if so, what 
relief. The observation set out above from the order of the Court in Suraj Narain 
Anand s caset appears to indicate that the Court assumed, though without debate, 
that the plaintif would in such a case be entitled to recover arrears of pay. Where 
a servant of the Crown had been dismissed in contravention of the provisions of 
sub-s. a of s. 240 the Court held that his remedy was damages for wrongful 
dismissa 

In Abdul Vakil v. The Secretary of State for India in Counci’ a case very similar 
to the one before us, the Chief Court of Oudh gave the plaintiff a decree for arresrs 
of pay and the same course was adopted by the Nagpur High Court in Hifeul 
Qadser v. Provincial Government.’ 


1 [1943] F. C. R. 118. 4 [1942] F. C. R. 118. 
2 [1945] F. C. R. 108. 5 (1948) L L. R. 19 Luck. 168. 
a [1941] F. C. R. 87. 6 [1845] A. L R. Nag. 190. 
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It was, however, contended on behalf of the appellant that a servant of the Crown 
held office during His Majesty’s pleasure and could be dismissed at will and that 
consequently he no right to maintain a suit to recover arrears of pay. It was 
further contended that even if sa had been earned and had become payable 
in respect of any period, no suit could be maintained for its recovery inasmuch as 
the payment of by the Crown was a matter of bounty and was not a matter 
of legal right vesting in the public servant. It was urged that the Crown was by 
prerogative exempt from liability to be sued by its servants for recovery of pay 
and that the prerogative could not be derogated from by any contract express or 
implied between the Crown and its servants providing for payment of salary. The 
onl ae in which the prerogative could be limited or modified was by statute. 

roposition appears to us to run counter to the observations of their 
Lordshi 3 an the Fudiclal Cots mittes in Reilly v. The King.1 Lord Atkin, deli- 
vering the judgment of the Judicial Committee in that case, observed (p. 178) :— 

“The petition of right is founded on averments that there was a contract between the supplant 
and the Crown and that the contract had been broken. Both Courts in Canada have decided 
that by reason of the statutory abolition of the office Mr. Reilly was not entitled to any remedy, 
but apparently on different grounds. Maclean J. concluded that the relation between the holder 
of a public office and the Crown was not contractual There never had been a contract: and 
the foundation of the petition failed. Orde J.’s judgment in the Supreme Court seems to admit 

hat the relation might be at any rate partly contractual; but he holds that any such contract 
must be subject to the necessary term that the Crown could dismiss at pleasure. If so, there could 
have been no breach. 

“Their Lordships are not prepared to accede to this view of the contract, if contract there be. 
if the terms of the appointment definitely prescribe a term and expressly provide for a power to 
determines ‘for cause’ it appears necessarily to follow that any implication of a power to dismiss 
at pleasure is excluded. This appears to follow from the reasoning of the Board in Gould v. 
Stiuart.’ That was not the case of a public office, but in this connection the distinction between an 
office and other service is immaterial. The contrary view to that here expressed would defeat 
theseourity given to numerous servants of the Crown in judicial and quasi-judicial and other offices 
throughout the Empire, where one of the terms of therr appointment bas been expressed to be 
dismissal for cause.” 

It may be conceded that in the absence of express limitation a public servant in 
[ndia holds office during His Majesty’s pleasure. This has been recognised and 
given statutory effect in sub-s. (1) of s. 240 of the Constitution Act. It has, 
however, been made subject to the express provisions of the Constitution Act 
some of which are set out in the remaining sub-sections of 8. 240. These provisions 

erate as limitations upon the applicability of the doctrine of tenure oe 

is Majesty’s pleasure. It seems to us very doubtful whether the doctrine itse 
imports anything more than that the period of tenure of office of a servant of the 
Crown is liable to be terminated at His Majesty’s pleasure and that in the absence 
of any express provision binding upon the Crown guaranteeing to a public servant 
a tenure terminable on other conditions a public servant may be dismissed from 
office at will. It follows, of course, that where office is held during pleasure and 
is terminated at pleasure, no claim can possibly arise to salary or remuneration in 
respect of a period subsequent to such termination. It is caya in this sense that it 
may be said that where office is terminable at pleasure no c OE es of 
salary or remuneration can arise after the pleasure has been exer 

Section 240 runs as follows :— 

(1) “Except aa expressly provided by this Act, every person who is a member of a civil 
service of the Crown in India, or holds any civil post under the Crown in India, holds office during 
His Majesty's pleasure. 

(2) No such person as oforesaid shall be dismissed from the service of His Majesty by any 
authority subordinate to that by which he was appointed. 

(8) No such person as aforesaid shall be dismissed or reduced in rank until he has been given 
a reasonable opportunity of showing cause against the action proposed to be taken in regard to 
him: 

Provided that this subsection shall not apply— 


1 [1984] A. C. 170. 3 [1896] A. C. 575. 
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(a) where a person is dismissed or reduced in rank on the ground of conduct which has led 
to his conviction on a criminal charge ; or 

(6) where an authority empowered to dismiss a person or reduce him in rank is satisfied that 
for some reason, to be recorded by that authority in writing, it is not reasonably practicable to 
give to that person an opportunity of showing cause. 

(4) Notwithstanding that a person holding a civil post under the Crown in India bolds office 
during His Majesty’s pleasure, any contract under which a person, not being a member of a civil 
service of the Crown in India, is appointed under this Act to hold such a post may, if the Governor- 
General, or, as the case may be, the Governor, deems it necessary in order to secure the services 
of a person having special qualifications, provide for the payment to him of compensation if before 
the expiration of an agreed period that post is abolished or he is, for reasons not connected with any 
misconduct on his part, required to vacate that post.” 

Sub-sections (2), (3) and (4) are statutory limitations upon the right of the 
Crown to dismiss its servants at will. To the extent to witch they go they are 
designed to confer security of tenure u upon public servants. Sub-section (4) deals 
with a special class of case. Counsel for the appellant was constrained to admit 
that a person gntitled to receive compensation under that sub-section could re- 
cover the amount of the compensation by-suit, if payment was withheld; though 
no right of suit is expressly conferred by that sub-section. It was also conceded 
that a public servant dismissed in contravention of the direction contained in 
sub-s. (2) of s. 240 was entitled to maintain a suit for a declaration that the 
p rted dismissal was void. It was contended, ihowever, that in such a case 
no er relief could be given. There is nothing in the language of the section 
that compels us so to limit the relief that ought to follow upon contravention of 
its provisions. 

ohare cerry puerta areracy id 8. 240 reproduce the 
visions of s. 96B of the Government of India Act, 1918, sub-s. (3) enacts in the a 
of a statutory provision that which theretofore had been only a matter of statutory 
rule. Sub-section (4) is new. We are of the view that Parliament enshrined these 
Bare in the body of the Act deliberately in order to provide public servants 
with safeguards the contravention of which should give them a right of action for 
appropriate relief. The distinction between the consequences flowing from the 
contravention of a statutory rule, such as the provision ae to s. 240(3) 
then was and the contravention of a statutory provision itself, such as the provi- 
sion corresponding to s. 240(2) contained in 8. 96B of the Government of India 
Act, 1915, is brought out in the ju ents of the Judicial Committee in 
R. Venkata Rao v. Secretary of State for Indiat and Rangachari v. Secretary of 
State for India.2_ In the last case their Lordships observed (p. 58) :— 

“.... Itis manifest that the stipulation or proviso as to dismissal is itself of statutory force 
and stands on a footing quite other than any matters of rule which are of infinite variety and can 
be changed from time to time. It is plainly noeessary that this statutory safeguard should be 
observed with the utmost care and that a deprivation of pension based upon a dismissal] purporting 
to be made by an official who 4s prohfbited by statute from making it rests upon an illegal and 
improper foundation.” 

In Attorney-General v. De Keyser’s Royal Hote? Lord Atkinson in the course 

eech quoted with approval a passage from a judgment of the Master of 
the Rolls to the following effect (p. 588) :— 

“Those powers which the executive exercises without Parliamentary authority are comprised 
under the oomprehensive term of the prerogative. Where, however, Parliament has intervened 
and has provided by statute for powers, previously within the prerogative, being exercised ina 
particular manner and subject to the Hmitationa and provisions contained in the statute, they oan 
only be so exercised. Otherwise, What use would there botn imposing Pinta De if the Crore 
could at its pleasure disregard them and fall back on prerogative ?” 

Lord Atkinson went on to observe (p. 589) :— i 

UT fui is odhode with hita in bia armiyile oF the provieiois dt tho Asta paiseed a IROS 1804, 
1819, dealing with the publio service. I agree that in all this legialation there is not a trace of a 


1 oeo mAT ae ge 8.c. 3898 Bon L. R. 688. 
8 Bom L. R. 899. a [1920] A. C. 506. 
2 OL R aa LA 40, 
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suggestion that the Crown was left free to ignore these statutory provjaions, and by ita unfettered 
prerogative do the very things the statutes empowered the Crown to do, but free from the condi- 
tions and restrictions imposed by the statutes. a 

“Tt is quite obvious that it would be useless and meaningless for the Legislature to impose res- 
trictions and limitations upon, and to attach conditions to, the exercise by the Crown of the powers 
conferred by a statute, if the Crown were free at its pleasure to disregard these provisions, and by 
-virtue of its prerogative do the very thing the statutes empovrered it todo. One cannot'in the 
construction of a statute attribute to the Legislature (in the absence of compelling words) 
an intention so absurd. It was suggested that when a statute is passed empowering the Crown 
to do a certain thing which tt might theretofore have done by virtue of tta prerogative, the preroga- 
‘tive is merged in the satute. I confess I do not think the word ‘merged’ is happily chosen. I 
should prefer to say that when such a statute, expressing the will and intention of the King 
and of the three estates of the realm, is passed, it abridges the Royal Prerogative while it is in 
force to this extent : that the Crown can only do the particular thing under and in accordance with 
the statutory provisions, and that its prerogative power to do that thing is in abeyance, Which- 
ever mode of expression be used, the result intendéd to be indicated is, I think, the same—namely, 
that after the statute has been passed, and while it ts in force, the thing itempoyers the Crown todo ` 
can thenceforth only be done by and under the statute, and subject to all the tions, réstric-" 
tions and conditions by it imposed, however unrestricted the‘Royal Prerogative may theretofore 
have been.” f 

It is thus obvious that the prerogative right of the Crown to dismiss its servants 
at will having been given statutory form in sub-s. (J) of s. 240 it can only be 
exercised subject to the limitations imposed by the remaining sub-sections of that 
section and it must follow as a necessary consequence that if any of those limitations 
is contravened the public servant concerned has a right to maintain an action 
against the Crown for appropriate relief. There is in our judgment no warrant 
for the proposition that that relief must be limited to a declaration and should not 
go beyond it. 

It was urged that apart from the prerogative of the Crown to terminate the 
service of any of its servants at will there was the further prerogative that no ser- 
vant of the Crown could maintain an action against the Crown to recover arrears 
of pay even after the pay had been earned and had become due and that this 

rerogative had been preserved in the case of India by s. 2 of the Constitution Act. 

support of the first part of this proposition reliance was placed upon Lucas v. 

Lucas and High Commissioner for India! and the observations of Lord Blackburn 
in Mulvenna v, The Adméraliy* quoted therein. 

The short answer to the argument based on s. 2 of the Constitution Act is that 

assuming, but by no means admitting, that such a prerogative obtains or did obtain 
in England and assuming further that the language of the opening part of the 
section is intended to include prerogatives of the Crown, it must be presumed that 
this prerogative had been abandoned in the case of India. That the will of the 
Crown to abandon a particular branch of its prerogative in respect of any territories 
may be collected from Treaties, Charters, Regulations, Statutes or other circum- 
stances was recognised in the Mayor of the Cuy of Lyons v. The Hon. East India 
Co.?. ; 
In Lucas v. Lucas and High Commissioner for India, Pilcher J. had to consider 
the question whether the sterling overseas pay of an Indian Civil Servant was a 
debt owing or accruing within the meaning of r. 1 of O. XLV of the Rules of the 
Supreme Court which could be attached in satisfaction of an order for the payment 
of alimony. The learned Judge relying mainly upon the dictum of Lord Blackburn 
in Muloenna v. The Admiralty that public policy forbids a servant of the Crown 
successfully prosecuting any action against he Crown in respect of unpaid salary 
answered the question in the negative. In the course of his judgment he observed 
(p. 78) :— 

“....The real point for decision in this case is this. If for any reason Mr. Lucas, while con- 
tinuing to hold his appointment in the Indian civil service and to discharge his duties, failed to 
receive the salary appropriate to his rank, or any salary, could he maintain an action in respect of the 


1 948] P. 68. 3 (1886) 1 M. I. A. 175, 385, e¢ sq. 
2 026] S. C. 842. 
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salary so unpaid against the Crown through its appropriate officer? Tfno such action could success- 
fully be maintained by Mr. Luces, it cannot be successfully argued by his wife that this is, even in 
the words of Or. XLY., 5. 1, a debt owing or accruing from the Crown through the appropriate 
officer to Mr. Lucas in respect of salary unpaid. While a study ofthe material sections of the various 
Government of India Acta might leave an Indian civil servant who was minded to take action 
against the Crown in respect of salary unpaid in very considerable doubt as to the appropriate 
officer to name as a defendant, there is, in my view, nothingin any of those Acts which lends any 
colour to the suggestions that Indian civil servants have been placed in a more privileged position 
than other servants ofthe Crown in respect of nights of action arising out oftheir appointment or 
their conditions of service against the Crown through its appropriate officer or department. 
While it would, no doubt, be competent to His Majesty by appropriste legislation to confer on his 
servant a right of action against his appropriate minister or department, the conference of such a 
right would be unusual, and one would expect to find it provided for in the most explicit terms. 
To discuss the sections of the Acts to which I was referred would merely be tedious, and it is 
sufficient for me to say that, in my view, the position of Mr. Lucas and other members of the Indian 
olvil service in regard to actions against the Crowp,or its appropriate officer arising out of their 
employment as servants of His Majesty is quite unaffected by the various provisions of the 
Government of India Act.” 

The point that the learned Judge had to decide was a very narrow one, namely, 
whether the whole or any pre ion of the salary of a member of the Indian Civil 
Service was liable to attachment in England in satisfaction of a judgment debt. 
If the learned Judge was seeking to discover how the law stood with regard to n 
matter in India, he would have found it set out in s. 60 and the other relevant 
visions of the Civil Procedure Code. To these, it appears, the learned Ju 
attention was, unfortunately, not invited. So far as this country is concerned, the 

salary of a public servant once it has become payable has always been treated as a 
debt due to him which is liable to attachment in satisfaction of a decree against 
him : see Tejram Jagrupaji v. Kusaji Gangji et al. That was a case decided 
under the provisions of Act VIII of 1859. 

The relevant portions of s. 60 of the Civil Procedure Code of 1908 run as 
follows :— 

(1) “The following property is liable to attachment and sale in execution of a decree, namely, 
lands, houses, or other buildings, goods, money, bank-notes, cheques, bills of exchange, hundis, 
promissory notes, Government securities, bonds or other securities for money, debts, shares in a cor- 
poration and, save as hereinafter mentioned, all other saleable property, moveable or immove- 
able, belonging to the Judgment-debtor, or over which, or the profits of which, he has a disposing 
power which he may exerctse for his own benefit, whether the same be held in the name of the 
judgment-debtor or by another person in trust for him or on his behalf: 

Provided that the following particulara shall not be liable to such attachment or sale, namely:— 

(i) salary to the extent of the first hundred rupees and one-half the remainder ; 

Provided that where such salary is the salary ofa servant ofthe Crown or a servant of a rail- 
way company or local authority, and the whole or any pert of the portion of such salary liable 
to attachment has been under attachment, whether continuously or intermittently for a total 
period of twenty-four months, such portion shall be exempt from attachment until the expiry ofa 
further period of twelve months and, where such attachment has been made in execution of one and 
the same decree, shall be finally exempt from attachment in execution of that decree ; 

_ (f) the pey and allowances of persons to whom the Indian Army Act, 1911, or the Burma 
Army Act applies, or of persons other than commissioned officers to whom the Naval Discipline 
Act ts-modinled by the Indian Navy (Discipline) Aot; 1054, applies ; 

k) z * * 

i aE e r E E du E 
vant of a railway company or local authority which the appropriate Government may by notifica- 
tion in the Official Gazette declare to be exempt from attachment, and any subsistence grant or 
allowance made to any such servant while under suspension ; 

* * + + * * 

Replanation 1.—The particulars mentioned in clauses (g), (A), (4), (J), (D) and (0) are exempt 
from attachment or sale whether before or after they are actually payable, and in the case of 
salary other than salary of a servant of the Crown or a servant of a railway company or local 
authority the attachable portion thereof is exempt from attachment until it is actually payable. 


1 (1870) 7B. H. C. R. (A. C. J.) 110. 
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Explanation 2.—In clauses (A) and (i) ‘salary’ means the total monthly emoluments, excluding 
any allowance declared exempt from attachment under the provisions of clause (I) derived by a 
person from his employment whether on duty or on leave.” 

It ia clear that this section treats all salaries including salaries of servants of the 
Crown as debts and as such liable toattachment. If the section had no proviso or 

lanation attached to it, its effect would have been merely to continue the law 
as it had stood under Act VIII of 1859, that is to say that the whole of the salary 
of a public servant was liable to attachment but could be attached only after it had 
become payable. The effect of clause (i) of the proviso is that the salary ofa ser- 
vant of the Crown is exempt from attachment to the extent of the first hundred 
rupees and one-half the remainder, subject to the further proviso set out in the 
clause. The inference from Explanation 1 is that the attachable portion of the 
salary of a servant of the Crown may be attached before or after it becomes 
actually payable. : 

Attention may also be drawn to O. XXI, r. 48, of the First Schedule to the Civil 
Procedure Code which prescribes the procedure for the attachment of the salary 
of a public servant. It runs as follows :— 

(1) “Where the property to be attached is the salary or allowances of a servant of the Crown 
or of a servant of a railway company or local authority, the Court, whether the judgment-debtor 
or the disbursing officer is or is not within the local limits of the Court's jurisdiction, may order that 
the amount shall, subject to the provisions of section 60, be withheld from such salary or allowances 
either in one payment or by monthly instalments as the Court may direst; and, upon notice of the 
order to such officer as the appropriate Government may by notification in the official Gaxette 
appoint in this behalf,— 

(a) where such salary or allowances are to be disbursed within the local limita to which this 
Code for the time being extends, the officer or other person whose duty it is to disburse the same 
shall withhold and remit to the Court the amount due under the order, or the monthly instalments, 
as the case may be; : 

(b) where such salary or allowances are to be disbursed beyond the said limits, the officer or 
or other person within those limits whose duty it is to instruct the disbursing authority regatdibg 
the amount of the salary or allowances to be disbursed shall remit to the Court the amount dde 
under the order, or the monthly instalments, as the case may be, and shall direct the disbursing 
authority to reduce the aggregate of the amounts from thne to time to be disbursed by the aggre- 
gate of the amounts from time to time remitted to the Court. i 

12) Where the attachable proportion of such salary or allowances is already being withheld 
and remitted to a Court in pursuance of a previous and unsatisfied order of attachment, the offloer 
appointed by the appropriate Government in this behalf shall forthwith return the subsequent order 
to the Court issuing it with a full statement of all the particulars of the existing attachment. 

(3) Every order made under this rule, unless it is returned in accordance with the provisions 
of sub-rule (2), shall, without further notice or other process, bind the appropriate Government or 
the railway company or local authority, as the case may be, while the judgment-debtor is within 
the local limits to which this Code forthe timebeing extends and while heis beyond those limits 
if he is in recetpt of any salary or allowances payable out of His Majesty’s Indian revenues or the 
funds ofa railway company carrying on business in any part of British India or local autho- 
rity in British India ; and the appropriate Government or the railway company or local authority, 
as the case may be, shall be liable for any sum paid in contravention of this rule.” 

Sub-rule (8) is significant. Its effect is that save where an attachment order ig 
returned in accordance with the provisions of sub-r. (2), not only is the order binding 
on Government but faifure to obey it renders Government liable for the amount 
which could have been stopped out of the judgment-debtor’s pay. By virtue of 
these provision’ of the Civil Procedure Code the disbursing officer is bound in 
obedience to a proper order of attachment to remit the attached amount to the 
Court issuing the attachment for payment to the judgment-creditor. If he fails 
to do so and the amount is paid out to the judgment-debtor, Government is liable 
to make the amount good to the decree-holder. Surely all this is utterly inconsis- 
oo with any notion of a public servant’s salary being a matter of the bounty of. 

e Crown. : f 

For us to hold that while a creditor of a servant of the Crown was entitled as of 
right to compel the Crown to pay to him a substantial portion of the salary of such 
servant in satisfaction of a decree obtained against him the servant himself had. 
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Do.right to sue the Crown for recovery of arrears of pay, would be to lend our 
authority to an absurd proposition against which we must guard ourselves. 

It may also be desirable to mention that by s. 292 of the Constitution Act it is 
expressly provided that all the law in force in British India immediately before the 
commencement of Part IIT of the Act is to continue in force until altered or re- 
pee or amended by @ competent Legislature or other competent authority. 

of the law so in force in British India was the Civil Procedure Code of 1908. 
The result is that the very Act containing s. 240 itself confirms the provisions of the 
Civil Procedure Code above~referred to. Section 240(7) must therefore be read 
not only with the sub-sections following but also with the relevant provisions of the 
Civil Procedure Code. 

We must accordingly conclude that a servant of the Crown in India has the- 
right to maintain a suit for reco of arrears of pay which have become due 
tohim. We agree with the learned Judges of the Court that the respondent 
was in this case entitled to a decree for arrears of pay. 

Both sides asked our leave to raise the question of limitation and leave was 
granted. It was urged on behalf of the appellant that the claim for arrears of 
pay was governed by art. 115 and not by art. 102 of Sch. I to the Limitation Act. 
On be of the respondent it whs contended that art; 181 or failing that art. 120 
-was applicable. We do not consider that either of these contentions is sustainable. 
‘Article 102 applies to suits for wages not otherwise provided for by the Schedule 
and covers in our judgment a suit to recover arrears of pay. For the respondent 
it was sought to be argued that pay or salary was not included in the term “wages”. 
We do not see any warrant for placing so narrow a construction upon the word 
“wages” used inart. 102. The word occurs in art. 7 but that article 1s limited in its 
operation to suits for the wages of household servants, artisans or labourers. It 
occurs in in art. 101 which is a specific article governing suits for seaman’s 
wages. art. 102 it is intended in our judgment to cover all claims for wages, 
pay or salary, not otherwise expressly provided for in any other article of the 


e. ; : 

Article 115 is applicable to suits ‘for co: tion for the breach of any con- 
tract, express or implied, not in writi and not herein specially pro- 
vided for.” The period of limitation under this article is the same as under art. 102, 
namely, three years and it begins to run “when the contract is broken, or (where 
there are successive breaches) when the breach in respect of which the suit is 
instituted occurs, or (where the breach is continuing) when it ceases.” We do 
not consider that on the face of it this article is applicable to this suit, but if it were, 
we fail to see how the appellant would be better off under this article than under 
art. 102. It is obvious that if this was a case of breach of contract, there were 
successive breaches at the end of each month and the respondent would still be 
entitled to recover arrears of pay which fell due within a period of three years before 
the institution of the suit. this being pointed out counsel conceded that that 
was so and the point was not further pressed. 

Article 181 applies to suits to establish a periodically recurring right. The 
period of limitation provided by the art. is 12 years and begins to run when the 
" plaintiff is first refused the enjoyment of the right. A claim to recover arrears of 
pay is manifestly not one to establish a periodically recurring right. 

Article 120 is applicable to suits for which no period of limitation is provided 
elsewhere in the Schedule: In our judgment the period of limitation for a suit to 
recover arrears of pay is Sieh ae for in art. 102 and art. 120 is thus not applicable. 

In Abdul Vakil v. The Secretary of State for India in Council: the learned Judges 
of the Oudh Chief Court applied art. 120 to a claim for arrears of pay. They relied 

The Secretary of State for India in Council v. Guru Proshad Dhur,* Raja of 

ixianagram v.-Thammanna® and Secretary of State for India in Council v. Lodna 

Colliery Company, Limtied.* In none of these cases the claim was for the recovery 
of arrears of pay. 

1 (1943) I. L. R. 19 Luck. 168. 3 037] Mad. 408, F.B. 

2 Veoh i a0 Gl Bye 4 ost] Tn ie Pat: sto. 

R. 45 
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We agree with the learned Judges df the High Court that the claim to recover 
arrears of pay is governed by art. 102. : se 
The appeal fails and is dismissed with costs. = 


Kania J. Iagree. As the rights of a civil servant under the Crown have been 
discussed at length in the light of s. 240 of the Constitution Act, I desire to express 
my views on the point. ; 

In Suraj Narain Anand v. The North West Frontier Province! this Court held 
that if a person holding a civil post under the Crown in India was ordered to be 
dismissed by any authority subordinate to that by which he was appointed, the 
order was inoperative and of no effect so far as the civil servant was concerned. 
That decision is regarded`as binding on this Court. The question therefore is 
whether in the present case after such an inoperative order was served on the res- 
pondent he had a right to claim any salary in a Court of law against the Crown. -- 

It was contended for the appellant that every ciyil servant, except in peia 
cases where it is otherwise provided by law, held office under the Crown i 
His Majesty’s pleasure. It was urged that under the Common Law of Englar 
this has been accepted without ane question: De Doshe v. Reg (not reported) 
decided by the House of Lords on November 25, 1886, and referred to in Dunn 
v. The Queen’. Strong reliance in this connection was placed on Lucas v. 
Lucas und High Commissioner for India’ where Mr. Justice Bileher, following the 
observations of Lord Blackburn in Mulvenna v. The Adms , held that it 
was an implied term of the employment of a civil servant that he could be dis- 
missed at Majesty’s pleasure and’ that he had no right to claim through a 
Court of law the during the period he had served the Crown. In that case 
the question arose in land on an attempt by the wife of the civil servant to _ 
attach money alleged to be ae i to him for salary for the period he had worked 
under the Crown. That application for éttachment was deial On „behalf 
of the appellant it was argued that s. 240(1) of the Constitution Act ises the 
principle that a civil servant bolds office during His Majesty’s pleasure and that is a- 
prerogative of the Crown. It was urged that the question of salary was either a 

art of the same prerogative or was an independent prerogative of the Crown. 
tt it formed part of the same prerogative, 8. 240{Z) recognised it and the Court 
should therefore give effect to it. . If it formed part of a separate prerogative, the 
same remained unaffected because of s. 2 of the Government of India Act, 1985. 
Omitting words which are not material to the present discussion, that section 
runs asfollowa:— ; i 8 i ae 

“All rights. ... belonging to His Majesty the King, Emperor of India, which appertain or are 
' incidental to the Government of the territories in India for the time being vested in him..., are 
exerciseable by His Majesty, exoept in so far as may be otherwise provided by or under this Act, 
or as may be otherwise directed by His Majesty.” ; 
-It was contended that s5. 240(2) and (3) limited the right of dismissal but did not 
give any remedy to the civil servant. ` feel 

In my opinion these contentions, cannot be ted. The decided cases to. 
which our attention has been drawn have nowhere held that this alleged p i 
of the Crown in respect of non-liability to pay salary has been extended to India. - 
In Shenton v. Smith,* Lord Hobhouse at page 285 expressly pointed out that this 
was not any special prerogative of the Crown but an implied or understood term of 
public service. The salary is described in some English decisions as a bounty, 
but I do not find any decision to support the contention that the option not to pay 
the salary is a prerogative of the Crown. If it is not a prerogative of the Crown, 
it is not saved by 8. 2(1) of the Government of India Act, 1985. Moreover, ‘in 
order to succeed, the appellant has to’show not merely that it was a prerogative of , 


has to show that it is a p tive which appertains or is incidental to the 
Government of the territories in India for the time being vested in His Majesty 


1 F. C. R. 37. ; f 4 [1926] 8. C. 842. . ' 
2 f1se0| I Q. B. 116. 5 {[1805] A. C. 229. 3 
3 [1048] È. 68. : ; : 
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and was in existence before the Constitution Act came into force.. Nothing is 
shown to that effect. With the exception of Lucas v. Lucas and High Commis- 
sioner for India? no decision or statute is pointed out. which recognises such right 
as existing in respect of territories in India for the time being vested in His Majesty. 
According to Keith’s Constitution of England (1940 edition) Volume 2, 867, 
the question of the liability of the Crown to pay salary-is not settled in land. 
In Reilly v. The King,? Lord Atkin observed as follows (p. 179) :— 

“In this particular case their Lordships do not find it necessary to express a final opinion of the 
theory accepted in the Exchequer Court that the relations between the Crown and the holder of a 
public office are in no degree constituted .by contract. They content themselves with remarking 
thet in some offices at least it is dificult to negative some contractual relations. .Whether it be 
as to salary or terms of employment, on the one hand, and duty to serve faithfolly and with 
reasonable care and skill on the other and in this connection it will be tmportant to bear in 
mind that a power to determine a contract at will is not inconsistent with the existence of a 
contract until so determined.” : 

These observations support the view that the right to dismiss at pleasure is only 
an implied term of service under the Crown, and not a special prerogative. 

If this right is treated as a part of the right which is embodied in s. 240(1), the 
question is one of construction. In Attorney General v. De Keyser’s Royal Hote? 
it has been pointed out by Lord Atkinson that when a prerogative is embodied in 
a statute the question is whether the field of the prerogative is intended to be 
taken by the statute. . If so, nothing of the prerogative recognised under the 
Common Law remains to support the claim ; the same must be based on the word- 
ing of the statute alone. It is a question of abridgment of the privilege and the 
statute alone has to be looked into to find out what remains of the common law 
doctrine. The prerogative power to do that thing is in abeyance. It is therefore 
necessary to ascertain from the words used in s. 240 what the Legislature intended 
to do. Sub-section (1) records the common law doctrine that service under the 
Crown is during His Majesty’s pleasure. .The matter does not end there however. 
Sub-section (2) puts one limitation on the power to dismiss and provides who can 
dismiss a civil servant, Sub-section (3) contains a statutory provision of what 
steps should be taken before a civil servant could be dismi It may be noted 
that under the Government of India Act of 1915 there was no such provision in the 
Act itself. The rules which were framed under the Act contained a similar provi- 
sion. That, however, was construed by the Judicial Committee in art v. 
The Secretary of State for India in Council‘ as standing on a different footing, 
because the rules could be altered by the Governor General. . When enacting the 
Government of India Act of 1985 the Parliament thought fit to include sub-s. (3) as 
a part of the statute itself. That creates another limitation on the right to dis- 
miss. Sub-section (4) is new. In England it has been held that even if there was an 
express contract made ‘by a representative of the Crown with the servant to em- 
ploy him for a fixed number of years, that provision was against public’ policy and 
the right to dismiss at His Majesty’s pleasure remained unaffected. It has been 
further held there that after the civil servant was employed under such a contract 
if he was dismissed he can have no claim for damagesorcompensation. Bearing in 
mind this state of the law.in England, sub-s. (4) of 8. 240 should be carefully noted. 
It.permits the employment of a civil servant by the Governor General under a 
contract to hold such post for a certain period and further permits the contract that 
if the employment was terminated. before the agreed period, -for reasons not 
connected with any misconduct on his part, he should be paid compensation, It 
should be noted, that this sub-section also does not expressly provide for a right 
to sue the Crown. On a plain reading of the sub-section, however, it is clear that a 
right to sue under those circumstances must be considered as given to the civil 
servant. The word contract means an enforceable agreement. Enforceable 
must be at law. The stipulation about payment of compensation further supports 
that view. It will be meaningless to permit a contract for payment of compensa- 
tion without there exising any remedy to enforce it. Such an intention cannot be 


1 943] P. 68. ` ` 5 g 4 (1086) L. R. 64 L A. 40, 
2 [1884] A. C. 176. 8.0. 39 Bom. L. R. 688.- 
8 [1820] A. C. 508. 
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imputed to the Imperial Parliament. If, therefore, under sub-s. (4) a suit is per- 
missible there is no reason why a suit cannot be permitted to enforce the rights 
given under sub-ss. (2) and (3). It was argued that the ieved person may file 
a suit to obtain a declaration that the provisions of sub-s. and/or (3) were not 
complied with. Apart from the difficulty created by the words in 8, 42 of 
the Specific Relief Act, under which declaratory decrees are granted, such view is 
r satisfaction to the aggrieved employee. It was argued that on such declaration 
ing obtained the administrative side of the Government are expected to respect 
the s decision and make payment. If the Legislature, instead of leaving the 
provision in sub-s. (8) in the realm of rules only, as had been done under the Go- 
vernment of India Act of 1915 and also in the case of Dominions (see Reilly v. The 
King) thought fit to include that in the Constitution Act itself, it is difficult to 
assume that the Legislature left the question of payment to the administrative 
side of the Government and therefore made no provision for payment. A more 
rational reading of the whole section is that in all the three cases such remedy as the 
law under the circumstances permitted was left to the ieved civil servant. 
The argument that the privilege to ‘the extent of the exp words used in sub-ss. 
(2) and (3) only was waived cannot be accepted because the same argument would 
prevent a suit being filed by the civil servant ‘ahder sub-s. (£), as it does not ex- 
pressly provide for enforcing the payment of compensation by a civil suit. Neither 
in England nor in the Dominions any legislation like sub-s. (2), (3) or (4) of 8. 240 
of the Constitution Act has been pointed out. No decision of the song Courts 
showing the effect of such isions in a statute has been cited at the bar. : 
The question whether law in England and India is the same on this point 
should be further considered having regard pertains to the provisions found ‘in 
, the Civil Procedure Code. In this connection, s. 60(1) and cla. (¢) and (jf) of the 
proviso, and Expl. (2) should be noted. Under s. 60, all property belonging to the 
judgment-debtor is liable to be attached. In stating the particulars of what may 
not be attached and sold, exemption, to a limited extent, is given in t of the 
salary of a public servant. These provisions of the Civil Procedure Cade were not 
noticed in v. Iascas and High Commissioner for India,* ás the application 
was made in land and the Civil Procedure e of 1908 did not apply there. 
The provisions of s. 60 of the Civil Procedure Code give a right to the creditor to 
attach the salary of & servant of the Crown. There can be no dispute about that. 
If the contention of the appellant was accepted, the result will be that while the 
civil servant cannot recover the money in 6 suit against the Crown, his creditor 
can recover the same in execution of a decree against the civil servant. This right 
of the creditor to receive money in that manner has been recognised in innum e 
decisions of all High Courts. There were similar provisions in the Civil Procedure 
Code of 1882 also. By reason of s. 292 of the Constitution Act, the Code of Civil 
Procedure of 1908 continues in force, in spite of the repeal af the Government of 
India Act of 1915. Could the Imperial Parliament in enacting s3. 240 and being 
deemed aware of the provisions of 8. 60 of the Civil Procedure Code, have thought 
it. proper to give this privilege to a creditor, while denying it to the officer himself ? 
To hold so, the words of s. 240 of the Constitution Act will have to be unduly and 
unnaturally strained. Moreover in Expl. (2) of s. 60 the word verte is defined. 
In the proviso to s. 60, cl. ($), the word ‘salary’ is used as applicable to private 
employees and to Government servants also. The word ‘salary’ in r of a 
private employee must mean an enforceable right to receive the periodical pay- 
ments mentioned in the Explanation. In that connection it is not used in the 
sense of a bounty. It will therefore be improper to give the same word, when 
used with regard to a civil servant under wn, a different meaning in the 
same clause. It ana to ee Ta E e Imperial Parliament not 
accepted the principle that wn is not liable to pay its servant salary for the 
pad he asin services as applicable to British India or as forming part of the 
octrine that service under the Crown is at His mae ee pleasure. 
On the remaining points I have nothing to add. I agree that the appeal should 
be dismissed with costs. i 


1 [less] A. C. 176. 3 [1948] P. 68. 


1947.] COLLECTOR OF BOMBAY 0. PENHAS (F.B.) 709 
FULL BENCH—ORIGINAL CIVIL. 


” Before Sir Leonard Stone, Kt., Chief Justice, Mr. Justice Chagla and Mr. Justice Dist. 


THE COLLECTOR OF BOMBAY v. ISSAC PENHAS.* 
Letters Patent, cl. 15—"Judgment,” meaning of —Whether an order commiting for conjempi is such 


judgmeni—Contempt—Procedural contempt—Appeal from order of commitial. 
An order of a single Judge of the High Court committing a party to or ordering 
him to pay a fine for disobedience of an opder of the Court is a “j ” within the 


. meaning of ci. 15 of the Letters Patent, and therefore an appeal iles to the Court from 


such an order, 
Venkatalingam v. Mrutyanjayadu,! relied on. 
Budhu Lal v. Chatin Gope,” referred to. 
Narendrabhai v. Chinubhat,* explained. 

Contempt of Court. The petitioner Penhas was the tenant of flat No. 18 in a 
building called Rupayatan on the Marine e in Bombay. his absence 
from Bombay he anded over possession of the flat to one V. V. Nadkarni, who 
held his power-of-attorney. At the material dates Nadkarni ohh put his friends, 
a TA abi gentleman and two ladies, in possession of the flat. 

On September 11, 1946, the Collector of Bombay (appellant) served a isition 
order, issued under r. 75A(2) of the Defence of India Rules, 1989, read with Notifica- 
tion of the Government of Bombay, Home Department (Political- -War) Order 
No: S. D. 11/1870, dated September 15, 1944, read with Notification No. S. D. II— 
804, dated February 20, 1945, calling upon Nadkarni to deliver possession of the 
flat to the Surgeon General of "Bombay within seven days. N i was in no 
mood to obey the order. 

On September 28, 1946, the Government representative, the Rn 
Inspector Ramkrishna Dinanath Shirsat, Police Inspector es, 

Dr. Lakshmanan repaired to the flat at about 9-45 a.m. They found the outer 
door of the flat locked; and as there was no one to open the lock, they forcibly 
ee the lock and went into possession of the flat. With them also entered 
oe paa a ree Two of the inner rooms in the flat 
er lock and key. Nadkarni arrived at the flat at about 10-45 a. m. and 
formed the party that he was going to the bungalow of Bhagwati J. for erat 
an order that his possession should not be disturbed. Soon afterwards N 
obtained an order that: 

“*,...in the meanwhile and until the thirtieth day of September one thousand nine hundred 
and forty-six the respondent [vix. the Collector of Bombay] his servants and agents be and 
they are and each of them fs hereby restrained from executing and/or enforcing the said requisi- 
tion order or from taking any steps in execution or enforcement of the said order or from taking 
possession of the flat No. 18 of the second floor of the Rupayatan building situate at 69 Marine 
Drive, Bombay, either from the petitioner or from V. V. Nadkarni.” 

Armed with the above order Nadkarni went to the flat, and Shirsat took him to 
the appellant to inform him of what had happened, leaving Dr. Lakshmanan, 
Sub-Iaspector Desai and a servant in the flat, as also the Punjabi gentleman and 
the two ladies. Soon afterwards Dr. Lakshmanan went to tlie office of the Revenue 
ee to the Government of Bombay (Bowman) to inform him of what had 

pened, Some time thereafter Desai withdrew in view of the order of the Court, 
Whee Shirsat and his companions saw the appellant im his office and acquainted 
him with the events of the day the appellant phoned to Bowman for instructions 
and was told that as Government had secured possession of the flat steps should be 
taken to secure that possession. Accordingly he ordered Shirsat to make an 
inventory of things found in the flat and to affix a lock on the outer door of it. 
When Dr. Lakshmanan went back to the flat, he found that his servant was 
waiting outside and that the outer door of the flat was closedfrom inside. Both 
Dr. Lakshmanan and his servant then left. When Shirsat arrived at the fiat, he 


* Decided, June 24, 1947. O.C. J. Appeal 2 (1818) L L. R. á Cal. 804. 
No. 82 0f 1946: Miscellaneous No. 156 of 1946. 8 (1986) 88 Bom. L. R. 571. 
1 [1044] Mad. 197. 
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t6o found that the doors of the flat were secured from inside by the occupants 
of the room and that there was no one present there. On phoning to the police 
. for assistance he was told that owing to riots jn the city no police could be spared. 
He failed to get response from the occupants. He too left without carrying out 
the orders of the appellant. 

- On September 80, 1946, on motion by the petitioner’s advocate Bhagwati J. 
issued a rule nisi calling upon the appellant to— : : : 

` ‘“ghow cause if any he has why the respondent should not be ‘committed to fail or otherwise 
dealt with by this Hon'ble Court in such manner as may be deemed necessary for contempt of 
Court committed by the respondent, vix., ordering and directing the Government representative 
mentioned in the affidavit of V. V. Nadkarni to make an inventory. of the furniture and other 
articles in the sald flat anti to lock up the flat by putting a lock on the outer door of the said flat 
and thereby failing to comply with and contravening the sald interim order dated the twenty-eighth 
day of September one thousand nine hundred and forty-six and why the respgndent ahould not 
be ‘ordered: to pay the costs of the petitioner of the said application and of this rule nisi.” . 

‘ The rule was heard on October 29, 1946, when Bhagwati J. found the apes 
guilty of contempt, fined him in a sum of Rs. 100, and ordered him to pay the costs 
of. the petitioner.as between attorney and client of the rule. His Lordship- deli- 
vered the following judgment. ee s 


- Buaewarr J. [After reciting the facts of the case the judgment proceeded :] 
On these facts I have got to consider whether the respondent has committed ¢on- 
tempt of Court, The Requisitioning ector Shirsat when he went to the office of 
the respondent gave him a resume ofall the facts. It is inconceivable that when 
he gave a resume of all the facts he did not mention to the respondent that the 
Punjabi ladies and the Punjabi gentleman and one or two other people also were 
there in the flat when they, viz. Shirsat, Dr. Lakshmanan; and Inspector Miles 
had entered the same. It is also inconceivable that the Requisitioning Inspector 
Shirsat did not tell the respondent that the Punjabi ladies and the gentleman and 
the persons who were there were resisting possession, and that S. I. Desai had actually 
telephoned for further reinforcement before taking jon of the two locked 
rooms as they had apprehended tesistance at the handsof these parties in taking 
ion of the portions of the flat. If the Requisitioning Inspector Shirsat 
acquainted the respondent with this position, the only conclusion which the respon- 
dent could ever have come to was that the possession of the flat was not taken in 
the sense in which he contended either then or later on. They had no doubt 
effected forcible entry into the premises and had been mthedrawing room. That, 
however, was not such possession as would have justified the ndent in givi 
‘the directions which he did ultimately to the Requisitioning Inspector Shirsat. 
I do not attach much importance to the direction to make an inventory of the 
furniture or other articles in the flat. If possession was taken of the flat, whether 
inventory was taken of the furniture and the contents of the flat or not was a matter 
of no consequence. It was a step merely for the protection of the Govern- 
ment in so far as, if the person who was dispossessed later on might makea claim for 
certain articles or furniture which he all were missing or stolen the Government 
would have a proper answer to make. an inventory was taken which was 
signed by the Government representative as well as the person who was in the flat, 
it would be a proper answer to the false claim being made by the party dispossessed- 
That, however, does not mean that an inventory is an essential of taking 
ion of the flat by the . The Government could have taken possession 
of the flat without an inventory having been made by them of the contents of the 
flat. The party who was in possession of the flat could as well have been disposses- 
sed of it without such an inventory having been made.’ The making of the inventory 
therefore is, in‘my opinion, a AEE OT no consequence, and merely because the 
ndent ord Government representative the Requisitionmg Inspector 
Shirsat to make an inventory of the furniture and other articles in the said fiat 
is not a circumstance which, in.my opinion, amounts to any contempt of Court. 
What amounts to a contempt of Court, in my opinion, is the order wihch the Aue 
pondent gave to the Requisitioning Inspector Shirsat that he should lock up the flat 
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by locking the outer door of the said flat. As I have already stated before, an the 
report having been made by the Requisitioning Inspector Shirsat to the respondent 
and all the facts with regard to the ion, etc. having been narrated by the 
Requisitioning Inspector Shirsat to him, the respondent knew at the time when 
he made this order that the Punjabi ladies and gentleman were in the flat though 
it may be that they were in the flat along with Dr. Lakshmanan who was purported 
to have been given possession of the flat by Inspector Miles and the Government 
representative, the isitioning Inspector Shirsat. The effect of the orderifit 
could have been carried out would have been to throw out the Punjabi ladies and 
gentleman who were in the possession of the flat simultaneously with Dr. Lakshman- 
an if ever he was in possession of the flat. That was an act of dispossession of the 
Punjabi ladies and gentleman who were the guests of Nadkarni, i.e. of persons who 
were in possession of the flat, an act which was directly contrary to the terms 
of my order in terms of prayer (d) which I had passed earlier in the day. It may 
be that the respondent acted against his better discretion in being influenced by 
what Bowman told him on the telephone. Bowman might have been a superior 
officer of the respondent. The ndent might have been under an obligation 
to obey the orders of Bowman. tever the relations between Bowman on the 
one hand and the respondent on the other may be, I am the least concerned with 
the same. What I am concerned with is that I had made an order in terms of 
prayer (d) restraining the respondent himself from taking any further steps. How- 
soever he might have advised himself is no concern of mine. The respondent 
would have been better advised to have possibly stuck to the earlier decision of his. 
He, however, listened to the advice of Bowman and he has to thank himself for 
the consequences. He was bound to abide by the order which was passed by me 
and which was served upon him: and it affords no excuse whatever tosay that he 
revised his order because of the communication which he had from Bowman on the 
telephone. Even if he had consulted the best lawyers on the spot it would have 
afforded no protection to him. If he obeyed Bowman in what he did, it equally 
affords him no protection. : 

The Advocate General on behalf ofthe respondent strenuously urged that in the 
position as it obtained then, the respondent was not at all guilty of wilfully dis- 
obeying the order of the Court. He pointed out certam from Oswald on 
Contempt of Court and-from Dodington v. Hudson’ and Fairclough v. Manchesicr 
Ship Canal Company" which go to show that the disobedience in order to be punish- 
able should be wilful. He contended that under the circumstances pointed out in the 
affidavits before me the disobedience, if any, was not wilful He said that contempt 
was not a matter of form, but a matter of substance, and unless the Court came 
to the conclusion that the act of the respondent was contumaciously done, the 
Court should not visit any penalty upon the respondent. I may, however, observe 
that the word “‘wilful” here is used in contradistinction with ‘“‘casual” or ‘‘acciden- 
tal” or “unintentional.” There is no other significance which I attach tothe word 
“wilful” in this connection. In the circumstances which have been revealed in 
the affidavits before me the respondent knew full well what the position was, and 
in spite of that, even though he might have been influenced in that behalf by the 
conversation which he had with Bowman, he gave specific orders to the Requisition- 
ing Inspector Shirsat to lock up theflat by putting a lock on the outer door of the 
flat, which Ihave already stated was in disobedience of the order which [had made 
earlier in the day and which had been served upon him. There was nothing 
casual or accidental or unintentional about it. It was a wilful disobedience of my 
order, and under the circumstances I hold that the respondent has been guilty of 
contempt of Court. 

In the conclusion which I have arrived at above I have notbeen in the slight- 
est degree influenced by the quibbling which the respondent resorted to in the 
matter of the notes of my order which were presented before him by the associate 
when Nadkarni, his attorney and the associate went to his office. If the contention 
of the respondent was correct, the notes which the Court takes down should have 
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a seal or a stamp, should be signed and there should be some authentication of 
my handwriting. If conviction was to be carried to a meticulous person like the 
respondent, the case law on the point should be cited or quoted for the use of such a- 
note-book.. The ndent says in his affidavit dated October 17, 1946, which he 
made under no hustling from me but on cool and quiet deliberation on the pomt 
that he resorted to all this discussion as an academic probe to discover the exact 
legal position. Ido not want to say anything more quote these words from 
his affidavit to mark my disapprobation of the attitude which he took up. As 
I have already stated this has not at all influenced me in the matter of the conclusion 
which I have come toon the main question whether hehas committed contempt of. 
Court, but I could not refrain from commenting on these statements because they 
were contained in an affidavit which the respondent did not make as a in 
person or as a layman but they were contained in an affidavit which was submitted 
to the Court through the medium of his legal advisers. a 

In the course of his arguments, the Advocate General dealt with two technical 
points which according to his submissions were fatal to the rule, (1) that the rule 
nisi was on the same basis as a noticė of motion, that four clear days’ service was ` 
necessary, that the rule even though granted on September 80, 1946, was served. 
on the respondent on October 8, 1946, and having Been made returnable on October 
7, 1946, did not afford four days’ clear service before it could be brought on, and: 
(2) that the order in terms of prayer (d) of the petition which I made'on September 
28, 1946, was not yet served upon the respondent. 

As regards the first point he urged that these applications which affect the liber- 
ties of the subject are strictissims juris. He relied upon Taylor v. Roe! and urged that 
the rule was bad in its inception in so far as four days’ notice was not given to the 
respondent before it could be brought on. In my opinion this objection is flimsy. 
Four days’ clear notice is nee in order that the party who is called upon to- 
show cause should be prepared before he is called upon to address the Court in his 
defence. The rule was called on no doubt on October 7, 1946, but was adjourned 
to the 8th which was the next day, and even on October 8, 1946, it was adjourned. 
to October 28, 1946. The respondent had under the circumstances ample time, 
I should say more than ample time, within which to make his defence. Ifhe could 
not have reasonably made his affidavit on October 8, 1946, as he did, ifhe had lurk- 
ing at the back of his mind a grievance against the Court in having hustled him 
in gue di preliminary affidavit, if one may so call it, on October 8, 1946, the 
Court in fact did give him time up to October 14, 1946, and in fact he had time till 
October 17, 1946, within which he did make his further and supplemental affidavit. 
Under the circumstances, this objection of the Advocate General loses all its signifi- 
cance if it had any. e 

As regards the second objection that no order in terms of prayer (d) of the peti- 
tion has yet been served upon the respondent, it was pointed out by Mr, Tarapore- 
walla that the order had not yet been drawn up in the Prothonotary’s office, and 
that under those circumstances it could not be served on the respondent. No 
doubt it is stated in Halsbury’s Laws of England, Hailsham Edn., Vol. VI, p. 42, 
paragraph 59 :— : 

“In the case of service of a prohibitory order pronounced, but not yet drawn up, it is suficient 
to prove that the person affected has had notice of its being made, but formal service of the com- 
pleted order should be effected as soon as possible.” i g 

There is no quarrel with this proposition at all. On the facts as they are before 
me, a completed order has not yet been drawn up. The moment it is drawn up, 
it will in all probability be served by thepetitioner’s attorney upon the respondent 
in accordance with the requirements of law. But in so far as it has not yet been 
drawn up in the office, no objection of this type can ever be sustained. You could 
not formally serve on the respondent an order which has not been drawn up. This 
objection, also shares the same fate as the previous one and I do not consider that 
it has any merits. 

I have anxiously considered what penalty I should visit on the respondent for 
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this contempt of Court. If the position had merely been as it obtained up' to the 
time that Nadkarni, his attorney, the associate and the Requisitioning Inspector 
Shirsat went to the office of the respondent, if the question was merely a question 
of disputed possession which- the respondent might have maintained, the matter 
would have been quite different. Not resting content with that position, not merely 
ordering that if Dr. Lakshmanan was in possession let him be in easion and let 
an-inventory be merely taken for the ses of safeguarding the interests of the 
Government, the respondent took an active step further in ordering the Requisi- 
tioning ector Shirsat to lock up the flat -by putting a lock on the outer door of 
the flat which meant dispossessing the parties who were also in possssion of the flat 
at that time. As I have already stated Bowman’s advice or Dr Lakshmanan’s or 
the Government representative or the Requisitioning Inspector Shirsat’s assertions to 
the contrary do not afford any protection to the respondent. I cannot, however, 
ignore the circumstance that in doing what he did the respondent was actually 
guided by the conversation which Bowman had with him on the telephone. 
He has y admitted that but for Bowman’s conversation on the telephone 
he would have stuck to the original decision which he had given. It was also urged 
before me that in fact no damage had been done and that is a circumstance which 
I should take into account. S. L Desai had left, Dr. Lakshmanan had left, the 
Requisitioning Inspector Shirsat also left without doing anything, and the flat 
continued in possession of Nadkarni and his guests, the Punjabi ladies and the 
Punjabi gentleman, The respondent, however, cannot take any credit for these 
events which happened. If Dr. Lakshmanan lost his nerve no credit for that can 
be taken by the respondent. [If the Requisitioning Inspector Shirsat could not 
get at the police, if the police did not afford him the requisite help because of their 
pre-occupation with the riots, thatalsois nota circumstance for which the respond- 
ent is entitled to claim credit. But for these adventitious circumstances the result 
would certainly have been that the Requsitioning Inspector Shirsat with the aid of the 

lice would have entered the flat once again, taken the inventory of the furniture, 
ae out the'occupants and locked the door of the flat. This was really intended 
by the order which the respondent gave to the Regiuisitioning Inspector Shirsat 
and that is the gravamen of the charge against him. In so far, however, as the 
Tespondent was merely as it has been described the executive hand of Bowman who 
T e e ula Ded ol iin, TUO eA a Tan visit any. dire ty 
on the respondent in the matter of this contempt of Court whicn, I have held, he 
has committed. I shall order and I do order that the respondent do pay a fine of 
Rs. 100 and all the costs of the petitioner as between attorney and client of this rule. 

The appellant appealed. 
ei da was heard by a full bench composed of Stone C. J., Chagla J. and 

ixit J. 

C. K. Daphtary, Advocate General, for the appellant. i 

V. F. Taraporewalla, with M. M. Desai, for the respondent, raised a preliminary 
objection that the appeal was not competent, as the order committing the appellant 
ae contempt was not a “judgment” within the meaning of cl. 15 of the T8 

atent. 

C. K. Daphtary. This is an appeal against an order committing the appellant 
for contempt and ordering him to pay a fine and costs. Such an order obviously 
affects the rights of the party and is a “judgment” within the meaning of cl. 15 
of the Letters Patent, a is therefore appealable under the clause. The decision 
in Narendrabhai v. Chinubhat! is not quite in point. It was an appeal against an 
order refusing to commit for contempt, It affected nobody’s rights. The observa- 
tions made in that case apply only to the facts of the case. The Madras High Court 
in Venkaialingam v. Mruiyanjayadu? has taken a different view and treated orders 
EE Ford contempt as open to appeal. Refers to Naviçgahoo v. Narotamdas 
Candas,’ which is commented on in Narayanrao Vithal v. Solomon Moses.* 


1- (1936) 88 Bom. L. R. 571. 4 (1982) I. L. R. 57 Bom. 286, 
2 TE Mad. 197. s.0. 85 Bom. L. R. 9. 
3 (38832) L. L. R. 7 Bom. 5. 
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- The term “‘judgment” by its very nature cannot be defined. “The Legislature 
has therefore not attempted to define the term. See Mohendra Lal Mitter v. 
Anundo Coomar Mitter'; Vatjay Shirsappa v. Anasuya?; The Justices of 
the Peace for Calewlta v. The as Company®; Tuljaram Row v. Alageppa 
Chettiart; Hadjee Ismail v. Ph Hussein®; and udhu Lal v. Chattu Gope 

The requirement that the order should be between the parties is not an a ai 
ingredient of the word “judgment.” It is not so stated in cl. 15. It only finds a 
pace m definition given by Couch C. J. in The Orienial Gas Company's case. 

any event it cannot mean parties to the suit. 


V. F. Taraporewalla, The decision in Narendrabhai v. Chinubhat’ correctly 
interprets cl. 15 of the Letters Patent. It does not rest on the fact whether the’ 
party is committed or not. The judgment must decide some right. Here no 
party’s rights are decided. It is not correct to say that the party against whom an 
order is made must have a right of appeal The impugned order must fall within’ 
cl. 15. The committal for contempt or otherwise decides no point between the 
parties. The Court can dealwith the Tights ofa third party only in cases of con~ 
tempt and in no other cases. Therefore an order in a contempt case cannot be'a 
judgment within the meaning of cl. 15. The mere fact that a person is made liable 
cannot make the order a judgment. 

[CHaaua J. refers to Venkatalingam v. Hroni s 

The case of Tuljaram Row v. Alagappa Chettiar’ cannot help the appellant. 
Refers to Miya Mahomed v. Zorab! 

To put a wider meaning on the word “judgment” will be sp eed from the 
correct tests laid down in previous cases. Itis no answer to say that the definition 
is not exhaustive. Even if a wider meaning is adopted, it must be ancillary to the 
same relief. Refers to Tata Iron and Steel Co. v. Chief Revenue Authority, Bombay. 


[Stonz C.J. We hold that an appeal lies. We will give our reasons later.] 


C. K. Dap ,on merits. On the facts of the case there is no contempt at all.- 
CHaata J. giving of directions constitute a breach of the order 7 . 
submit it does not. 
. [Srone C.J. At thetime whenan application was made for icjunstion the peti-, 
tioner knew that the lock on the flat was broken open.] 
Cacia J. This fact was suppressed from the Court.] 
nless giving of directions is a contempt there is no case. 
` [Cnacua J.. Further the directions must be wilful.] 
As a matter of fact no invento was taken nor was any lock affixed. There is. 
no overt act. Where is any disobedience of an order of the Court? The order 
never restrained the appellant from giving directions. 


V. F. Taraporewalla. The appellant Collector having thought that possession 
was already taken, in giving directions he did all he could in committing contempt. 
The giving vot directio efinitely a step in execution of the order. 


Stong C.J. This is an appeal from a judgment of Mr. Justice B ti dated 
October 29, 1946, whereby he ordered that the respondent, i.e. the ap tin this 
Court, do pay i into Court a fine of rupees one hundred for the ponlanpi of this 
Hon’ble Court committed by him in not o an interim order made on Septem- 
ber 28, 1946, in having, in contravention of the said order, ordered and directed 
the Government resentative Ramkrishna Dinanath Shirsat to make an inventory 
of the furniture and other articles in flat No. 18 of the second floor of the building 
called ‘““Rupayatan” situated at 69 Marine Drive, Bombay, and to lock up a 
flat by putting a lock upon the outer door of the said flat and ‘‘driving out the 
ple who might be in possession thereof.” It is further ordered that the respo 
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should pay to the petitioner his costs of the rule nisi and of the order as between 
attorney and client. 

That order was made upon a rule nist issued by the learned Judge on September 
80 whereby he ordered that the respondent (i.e. the appellant in this Court) : 

“do appear before the Hon’ble Judge nominated to hear miscellaneous matters on Mon- 
day the seventh day of October 1946 at 10-89 O'clock in the forenoon and show cause if any 
he has why the respondent should not be committed to jail or otherwise dealt with by this 
Hon'ble Court in such manner as may be deemed necessary for contempt of Court committed 
by the respondent, viz., ordering and directing the Government representative mentioned in the 
affidavit of V. V. Nadkarni to make an inventory of the furniture and other articles in the said 
flat and to lock up the flat by putting a lock on the outer door of the said flat and thereby falling 
to comply with and contravening the eaid interim order dated the 28th day of September 1946 
and why the respondent should not be ordered to pay the costs of the petitioner of the said applica- 
thon and of this rule misi.” - x 
‘ Itis to be noted that there is nothing in the rule nisi about the respondent having 
ordered anybody to drive out the people who might be in possession of the flat; 
but on the view which we take of this matter, it becomes unnecessary to consider 
a me effect of this inconsistency between the rule nisi and the ultimate order 

‘cht be. sha 

The appellant, Mr. R. G. Davies, is the Collector of Bombay, and as such a 
responsible officer of Government, and we have had the advantage of hearing m 
this Court the Advocate General, whom Government have instructed to appear in 
his behalf. Before proceeding to examine the facts and the merits of the case, it 
is necessary to dispose of a preliminary point taken by Mr. Taraporewalla, who 
appears for the petitioner, who is the respondent in this Court and who is the tenant 
of the flat which at the time of this dispute was the subject-matter of a requisition 
order dated September 11, 1946, which had been made by the appellant on behalf 
of Government. The preliminary point goes to the jurisdiction of this Court to 
hear this appeal at all. Mr. Taraporewalla submits that no appeal from an order 
of this character lies to this Court because it is not a judgment within the 
meaning of that word incl. 15 of the Letters Patent. The alleged contempt is a 
disobedience of an injunction and there is no question but that this isa “procedural 
contempt,” as opposed to being a “criminal contempt” (see Bannerjee v. Kuchwar 
Lame and Stone Company, Limited: Secretary of State v. Kuchwar Lime and 
Stone Company, Limited.1) If Mr. Taraporewalla’s submission was right, it. would 
seem that short of the Privy Council granting special leave to appeal, no appeal 
at all would be possible from an order of committal made by a single Judge of a 
High Court, see s. 111 of the Civil Procedure Code, though such an appeal would 
lie to the Privy Council under s. 109 of the Code from a committal order passed by 
a bench of the same High Court, see Bannerjee’s case. That would be a very curious 
position, and one which it can scarcely be supposed that the Legislature intended. 

We have been referred to a greatmany cases in various High Courts, containing 
much learned discourse on whether the particular orders respectively dealt with in 
the cases was a judgment “‘tnier partes,” and raising questions as to its finality 
or its interlocutory nature. But the panapa caserelied upon by Mr. Taraporewalla 
for the assertion that no appeal lies is Narendrabhai v. Chinubhai.? That case, 
which is a decision of this High Court of the learned Chief Justice, 
Sir John Beaumont, and Mr. Justice Rangnekar, was an attempt to appeal to this 
Court from the refusal of the trial Court to commit for contempt for an alleged 
breach of an undertaking. Ih his judgment the learned Chief Justice said (p. 578) : 
. “This Court has always acted upon the definition of ‘judgment’ given by the Calcutta 
High Court in the case of The Justice of ‘the Peace for Caleutta v. The Oriental Gas Company,” 
where Couch C. J. sald (p. 453) :— : 

“We think thst fudgment’ in clause 15 means a decision which affects the merits of the ques- 
tion between the parties by determining some right or liabDity.’ 

“Tt is difficult to see how an order of the Court refusing to commit a man for breach of an under- 
taking given to the Court can be said to affect the merits of any question between the parties. 


1 (1988) 41 Bom. L. R. 187, P.C. 3 (1872) 8 Beng. L. R. 433. 
2 (1986) 38 Bom. L. R. 571. i : 
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‘The undertaking is given to the Court; if it is broken, and that fact is brought to the Court’s 
notice, the Court may take such action as it thinks fit. If it comes to the conclusion that the order 
has been deliberately broken, it will probably commit the defaulter to jail, but the Court is free 
to adopt such course as it thinks fit.” 


And Mr. Justice Rangnekar, after referring to the case of The Justices of the 
Peace for Caleutta v. The Oriental Gas Company, said (p. 874) ;— 

' “Does the order appealed from decide any question between the parties and determine any 
right or liability? On the notice of motion there was, in my opinion, no question between 
the parties. Procesdings for contempt are matters entirely between the Court and the person 
alleged to have been guilty of contempt. No party has any statutory right to say that he is 
entitled as a matter of course to an order for committal because his opponent is guilty of contempt. 
All that he oan do is to come to the Court and complain thet the authority of the Court has been 
flouted, and if the Court thinks that it was so, then the Court in its discretion takes action to 
vindicate its authority. It is, therefore, difficult to see how an application for contempt raises 
any question between the parties, so that any order made on such an application by which the 
Court in its discretion refuses to take any action against the party alleged to be in the wrong can 
be said to raise any question between the parties.” 


- In spite of the weighty grounds of this decision, I do not think that the learned 


Judges intended to lay down anything more than"was decided in that case, viz. 
that no appeal lies to this Court from the refusal of a Judge to commit for a proce- 
dural contempt. That, if I may tfully so say, seems to be sound sense, since 


it would be vexatious if a party to litigation could pursue applications to commit 
his opponent for contempt of Court to the Court of Appeal, when the trial Court 
whose process it was alleged had been disobeyed was of. opinion that no vindication 
of its own order was necessary. But wholly different circumstances arise when a 
party has been committed for his contempt perhaps to suffer six months’ rigorous 
imprisonment, it would be strange if he was to be deprived of all rights of appeal 
except by ial leave of His Majesty in Council. There is a finality about such 
an order, which excludes any interlocutory flavour and, be it observed that all the 
researches of counsel have failed to find any case, in any High Court, in which leave 
to appeal against an order for committal has been . Directly in point is 
a decision of the Madras High Court of Gundu Venkatalingam v. Mruihioayadin 
in which it was held that an appeal lay to the High Court from the order of a single 
Judge aaa i person to prison for breach of an undertaking given to the 
Court ; I resp y agree with this decision, see also Budhu Lal v. Chaitu Gope2 
In my opinion an appeal lies to this Court within the meaning of cl. 15 of the 
Letters Patent from the order of a single Judge committing a party to prison or 
ordering him to pay a fine for disobedience of the order of the Court, because such 
an order is final. er it is inter partes to this extent that the Court does not 
usually move suo mots in procedural contempts. It deals with them on motion of 
a party to the proceedings, as in the case in the appeal before us, and such party 
can, if he fails, be ordered to pay the costs. 

Turning to the facts of this case. At about 9-45 a.m. on the morning of Septem- 
ber 28, which was a Saturday, an officer from the Requisition Department of Govern- 
ment, some police-officers and Dr. Laxmanan, for whose superior officer the flat 
‘was intended, went to the flat in question, which is on the second floor of the building, 
in order to enforce the requisition order of September 1]. They found the flat 
locked up and could not get any response from inside, but after a short while a 
Sikh gentleman and two ladies came up from the lower floor and stated that they 
were the guests of the tenant and were living in the flat. They refused on request 
to produce any key. They asked for some time to get in touch, which they 
apparently did, by telephone with Mr. Nadkarni, the agent of the tenant, who is the 
respondent in this Court. Some delay was granted and then the police said that 
they could wait no longer and would break open the door. Resistance was offered 
by one of the ladies but finally at about 10-45 the police broke the lock and forced 
an entry. They were followed into the flat by the Sikh gentleman and the two 
ladies, who said they wanted to look after some of their belongings. There is no 


1 [046] Mad. 197. . 2, (1916) L L. R. 44 Cal. 804 er 
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` doubt that Mr. Nadkarni and his solicitors visited the flat after this entry by the 
police had been made. The Sikh gentleman in his affidavit, filed on the motion 
to commit in support of the petitioner, says : 

“I requested those people (Le., the Police, Requisitiontng Officer and Dr. Laxmanan) to walt 
and in the meanwhile I went to the adjoining flat to phone Mr. Nadkarni who informed that he 
would come to the flat within a short time. I returned to the flat and informed the Police Officers, 
Dr. Laxmanan and Government representative that Nadkarni was coming to the flat and requested 
them to wait for some time. The officers however did not wait and they ultimately broke open 
the lock. 

The lock was opened in spite of requests made by me to the officers to walt for some time. 
I had also informed ths officers that Nadkarni had been to the office of the petitioner’s attorneys 
to affirm an applHoation for injunction and that he was expecting to get the neceasary injunction 
order “within a short time.” 

Then a little later :— 

“Hr. Nadkarni thereafter came to the flat along with his solicitor who informed the police 
officer and Dr. Laxmanan that an application fog injunction was about to be made at the bunga- 
low of the Hon'ble Mr. Justice Bhagwati.” , 

This confirms the evidence filed by the appellant’s witnesses, and there cannot 
be the slightest doubt that when-Mr. Nadkarni and his attorney went to the Judge's 
bungalow to get an interim injunction, they well knew that the police had broken 
into the flat and had taken possession by force. It is clear from Mr. Nadkarni’s 
affidavit, filed on September 80, in support of the rule nist against the appellant, 
for alleged contempt, that this fact was suppressed from the learned Judge. 

The affidavit of Mr. Nadkarni is a dishonest affidavit, for in it he says : 

“T and my attorney saw the Police Inspector who was waiting outside the flat as also the 
Government representative and the said Dr. Laxmanan ond told him that an application for injunc- 
tion was about to be made at the bungalow of His Lordship the Hon'ble Mr. Justice Bhagwati 
within 15 minutes, and the said order would immediately be communicated to them. In the 
meanwhile they wero requested not to take possession of the flat.” 

That clearly conveys the impression that the police had not forcibly entered the 
flat. I have little doubt that if the learned Judge had been told the true facts, 
he would never have made the interim injunction at all. The whole course of 
these proceedings has been tainted by the dishonest representations which werc 
made to the learned Judge in the first instance. The injunction granted was in this 
form ;— 

“Tt ts further ordered that an interim injunction has been granted in the meantime and until the 
said 80th day of September 1946 restraining the respondent abovenamed from executing and/or 
enforcing the requisition order bearing No. PG. 62A mentioned in theipetition or from taking any 
steps in execution or enforcement of the sald order or from taking possession of the flat No. 13 of 
the 2nd floor of Rupayatan Building situate at 69 Marine Drive, Bombay, either from the petitioner 
or from the said V. V. Nadkarni.” f 

I cannot part with this form of order without remarking that the slovenly 
expression, ‘‘and/or” should never appear in an order of the Court; it is wholly 
ambiguous and leaves the precision of the order in considerable doubt. 

What happened thereafter was that Mr. Nadkarni and his attorney went to the 
appellant’s office and apprised him of the interim injunction. The appellant was 
in some doubt how to proceed, because he was not sure what had happened atthe 
flat; as appears from the affidavits he was receiving some conflicting accounts on 
what the position really was. I will refer to his own affidavit filed on October 17. 
The facts as therein stated by him are not in dispute :— 

“As the Requisitioning Inspector in the beginning had already stated in the presence of 
the Petitioner’s attorney that the locks had been broken, the flat entered and possesssion taken 
by Dr. Lakshmanan that morning and as the petitioner’s attorney did not deny that Dr. Laksh- 
manan was in the flat with the Police and the inventory was being drawn up, I gained the impres- 
sion that the only point at issue was that of possession and whether the possession acquired by 
Dr. Lakshmanan by breaking the locks in the presence of the Government representative and enter- 
ing was to to be considered actual possession, as I understood was the position in law. In spite 
of this however and in order to give effect to the direction in the note book which obviously 
conceived that possession had not been secured I directed the flat should be locked up by the 
Requisitioning Tnspoctor and the petitioner also should be allowed to put his lock on the doors. 
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This direction was given on the basis that the possession already obtained by Dr. Lakshmanan, - 
representing the Surgeon General, was legal and actual but in spite of that should be treated 
as one of disputed possession which should be left for the High Court to adjudicate on Monday- 
30th of September. My direction was given in the presence of the petitioner’s attornay, 
Afr. Nadkarni and the High Court Officer and I repeated this direction so that there should be no 
mistake.” j š 
And a little further on : 

“At that stage I received o telephone call from the Deputy Secretary, Revenus 


torneys of the information received by me and after reconsidering the position stated that 
the verbal direction which I had just given could no longer hold good and I then wrote the order 
which is referred to in my affidavit of October 8, 1946. My reason for making this change was 
that in view of this latest information I became as it were, functus discretione and hence could 
not concede that the possession wes merely o disputed one but was bound to consider that 
Dr. Lakshmanan was in possession. The facts as it were took contro! and all that remained was 
to record as a spectator what bad happened. “I informed the Requisttioning Inspector that 
having regard to the latest information showing that possession had been secured he should 
maintain possession and go on with the inventory. The petitioner’s attorneys requested that I 
should revert to the position of treating possession as being’ one of disputed possession, but I in- 
formed them that I could not do so In face of the information received by me from the Deputy 
Secretary, Revenue Department.” é 
That order to the Requisitioning Inspector was in fact not carried out, as there 
were communal disturbances in the City and no police were available from riot 
duty. Dr. Lakshmanan felt unable to retain possession unaided and left the Sikh 
tleman in undisputed possession of the flat. So that in fact no breach of the 
injunction ever took place, but apart from this, I am most clearly of opinion that in 
the circumstances, and upon the information available to him, the a nt, when 
he gave the order to lock up the flat and to take an inventory, did not wilfully 
disobey the interim injunction of the Court. On the view which he was entitled to 
hold, having regard to the telephone conversation that he had received from the 
Deputy Si , Revenue Department, who was his superior officer, itis clear that 
Government could be held responsible to the contents of this flat which the police 
had broken open. To hold the status quo till September 80, when the matter would 
come before the Court, common prudence demanded that some security measures 
should be taken, and by ordering the inventory to be taken and the flat to bë 
locked up Mr. Davies was doing nothing more, for be it observed that in directing 
the locking up of the flat, he was also exchiding Dr. Lakshmanan and the Surgeon’ 
General for whose occupation the flat had been requisitioned. ees 
In my judgment the learned’ Judge was in error in finding the appellant guilty 
of contempt and that order must be set aside and the fine if paid restored. 
Various procedural pomts have been taken by the Advocate General. It is 
stated that four days’ notice of the rule nisi was not given to the appellant and that’ 
the affidavit of Mr. Nadkarni was not served with the notice of motion, but on 
the view of this matter which we take, it is unnecessary to go into these points,” 
and I will only observe that in all cases in which the liberty of the subject is'at’ 
stake it is essential that the procedural rules should be strictly complied with. ara 
The respondent to this appeal must pay all the costs of these proceedings includ- 
ing the costs of this appeal. hi zo 


Cacia J. On the preliminary point as to whether an appeal lies, there has been- 
a long and continuous controversy in the different High Courts as to the true 
mesi to be given to thé expression ‘‘judgment” in cl. 15 of the Letters Patent. 
I should have thought that, apart from authority, an order of committal for con- 
tempt was a judgment within that definition. The order undoubtedly constitutes: 
adjudication. It affects the merits of the case and it also determines the right 
and liability of the appellant. Let us therefore consider whether there is anything 
in the reported decisions which are contrary to the view I am suggesting. The 
definition given by Sir Richard Couch, Chief Justice, in the two Calcutta decisions 
is considered to be a locus classicus as far as the definition of the expression “‘judg- 
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-ment” is concerned in cL 15 of the Letters Patent.’ The first of these decisions is 
reported in The Justices of the Peace for Calewtta v. The Oriental Gas Company. 
That was a case where an order was made directing the issue of a writ of mandamus 
to the Justices of the Peace for Calcutta to compel them to refer to arbitration 
question of compensation, and the question arose whetheran appeal lay from that 
order, and Sir Richard Couch said in his judgment (p. 452) :— 

“We think that ‘judgment’ in clause 15 means a decision which affects the merits of the ques- 
Hon between the parties by determining some right or lability.” 

In the subsequent decision reported in Hadjee Ismail Hadjee Hubbeeb v. Hadjee 
Mahomed Hadjee Joosub: Rohima Bye v. Hadjee Mahomed Joosub* the interpretation 
was slightly extended and the leel Chief Justice said (p. 101) :— 

A judgment ‘' is not a mere formal order, or an order merely regulating the procedure in the 
sult, but one.that has the effect of giving a jurisdiction to the Court which it otherwise would 
not have.” 

In that case the learned Chief Justice was considering an order refusing to set 
aside an order granting leave to sue to the plaintiff under cl. 12 of the Letters 
Patent. 

The Madras High Court has always given a more liberal interpretation to the 
expression “Sudgment,” and the leading case is the one reported in Tuljaram Row 
v. A Cheitiar,* where we have the judgment of Sir Arnold White, and the 
opinion of that learned Chief Justice as to the true meaning of the expression 
“Judgment” is (p. 7): : 

“TF its effect, whatever its form may be, and whatever may he the nature of the application 

on which it is made, is to put an end to the suit or proceeding so far as the Court before which 
the sult or proceeding is pending is concerned, or if its effect, if it is not complied with, is to put 
an end to'the sult or proceeding, I think the adjudication is a judgment within the meaning of 
the clause.” 
- This High Court.has always preferred to follow the Calcutta h Court rather 
than the Madras High Court: or, in other words, it has undoub given a more 
restricted meaning to the expression “judgment” than the Madras High Court has 
done—see the observations of Sir Basil Scott, Chief Justice, in Miya Mahomed v. 
Zoraht.* 

. Our attention ‘has been drawn to a recent j ent of a divisional bench in 

Vayjayaniappa Shirsappa v. dnasuya, in which . Justice Wassoodew at p. 879 
observed that the definition given by Sir Arnold White in Tyuljaram Row v. Alagappa 
OP te Lee Pale, With carol Vaiink We otis ent’ is under cl. 15 
of the Letters Patent. I think Justice Wassoodew has struck 
a rather discordant note because oe the current of authority of this High Court has 
consistently preferred to follow the defintion given by the. Calcutta High Court 
in the two cases to which I have referred rather than to the definition given by the 
Madras High Court through its Chief Justice Sir Arnold White. But eae y point 
out that there is nothing sacrosanct or immutable about the definition sven by 
Sir Richard Couch, and the Calcutta High Court itself in Budhu Lal v. Chattu Gope* 
has taken the same view of that famous definition. Chief Justice Sanderson in 
that case observed that the definition given by Sir Richard Couch is not exhaustive, 
and Mr. Justice Mookerjee has also expressed his opinion that that definition is 
after all not a statutory definition nor is it an inflexible or exhaustive definition. 

Coming to the decisions of this Court, we start with the decision orted in 
Nevivahoo v. Narotamdas Candas.’ In that case a division bench of Court 
consisting of Sir Charles Sargent, Chief Justice, and Mr. Justice Melvill took the 
view that a criminal contempt was a ‘judgment’ within the meaning of cl. 15 of so 
Letters Patent and, therefore, an order of committal was appealable. With z 
the divisional bench obviously erred in not looking at the exact terms of 
of the Letters Patent because it took the view that the only orders which were ex- 

cepted were those not being a sentence or order passed in a criminal trial whereas 


1 (1872) 8 Beng. L. R. 488. ~“ 5 (1980) 48 Bom. L. R. 377. 
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the exact language used is not ‘‘criminal trial” but ‘criminal jurisdiction.” There- 
fore obviously an order of committal for a criminal contempt is not an order which 
is ap ble under cl. 15 of the Letters Patent. But what isto be noted is that the 
ivision bench did take the view that an order for committal was a ‘judgment’ 
within the meaning of-cl. 15 of the Letters Patent. te 
The next case is the one reported in Narayanrao Vithal v. Solomon Moses.1 That. 
again was a case of a criminal contempt. Mr. Justice Rangnekar had committed 
the appellant for publishing comments upon a pending trial, and the question 
arose before Sir John Beaumont, Chief Justice, and Mr. Justice Blackwell whether 
an appeal lay from that order; and the Court came to the conclusion that no appédl 
lay as it was nota civil but a criminal contempt. What is to be noted is that it. 
was conceded by the Advocate General who appeared before that bench that the 
order was a ‘judgment’. within the meaning of cl. 15 0f the Letters Patent; but what 
was urged was that it was made in the exercise of criminal jurisdiction and, there: 
fore, not appealable, " ran 
-Then we come to the decision whichuhas created some difficulty, and that is the 
decision reported in Narendrabhai Sarabhai v. Chinubhai Manibhai. The 
order with which the divisional bench of Sir John Beaumont, Chief Justice and 
Mr. Justice Rangnekar was concerned was refusing to commit a person for breach. 
of an und i iven to a Court, and the Court held that no appeal lay from 
such an order. - It is difficult to see haw such an order could possibly be a ‘judg- 
ment? within the meaning of cl. 15 of the Letters Patent and give the right of 
appeal to a person who had moved the Court for contempt and failed to-get 
_ an order for committal. It is impossible to say that any right or liability of the 
appellant was determined by the order of committal. e appellant had no right 
to get such an order from the Court. It was the discretion of the Court, and the 
Court unng Tae to exercise its discretion, the appellant could not say that 
any right of his was affected or any liability imposed upon him. Therefore on the 
facts of the case that decision is clearly distinguishable from the facts before us 
where the appellant has been ordered to pay a fine and has been held to be guilty 
of contempt. It cannot be disputed that in this case the appellant’s rights are 
undoubtedly affected and that a liability has been imposed on him on a final 
adjudication by the learned Judge. But it is contended by Mr. Taraporewalla 
that the decision in Narendrabhai v. Chinubhat is of wider import than the facts 
on which it was decided. It is that that decision lays down that there 
is no appeal from any order made by a Judge in contempt proceedings whether he 
refuses to commit or whether he makes a committal order. I refuse to read that 
judgment of the Court of Appealin that light, Whatis contended is that that judg- 
ment relies on the definition given by Sir Richard Couch, Chief Justice, and itis 
argued that the decision of Mr. Justice Bhagwati is nota decision between parties 
and, therefore, it cannot constitute a judgment. Now it is to be remembered that 
most of the decisions reported in the books dealing with the definition of ‘judgment’ 
were cases between parties and usually the question that fell to be determined was 
whether a certain order was final or interlocutory; and if interlocutory, whether 
it was ‘judgment’ within the meaning of cl. 15 of the Letters Patent. What we 
are concerned with here is not the case of a ‘judgment’ given between parties ina. 
litigation between ies but a ‘judgment’ given against a party which affects 
his rights. It would be clearly wrong to apply a definition given in its own context. 
applicable to its own facts and circumstances to an enti y different set of facts 
and circumstances, The expression “between the jes” in the definition of 
Sir Richard Couch is not an integral part of that definition. Therefore, in my 
opinion, in deciding that an a lies from an order of committal, we are in no- 
way deviating from the accepted definition of Sir Richard Couch to the extent that 
that definition deals with the essentials and fundamentals of the expression ‘judg- 
ment’ occurring in cl. 15 of the Letters Patent. As I have already pointed out, the 
order of Mr. Justice Bhagwati affects the merits of the question by determining a 
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right or liability. It is not between parties, but that it could not be because the, 
contempt pee were between the Court and the appellant and not between 
the appellant and the respondent. Sir Richard Couch did not mtend and could 
not have intended that any decision affecting the rights of a party against which 
the Court has made an order could not be a ‘judgment’ merely because there was 
no other party to those particular proceedings. 
- It is also to be noted that the Madras High Court in Venkatalingam v. Mrutyan- 
jayadu) has expressly held that there is an appeal from an order of committal, 
and here again it is worthy of note that in the judgment it was assumed that an 
order of committal was a ‘judgment’ within the meaning of cl. 15 of the Letters 
Patent. The only discussion was as to whether it was a civil or a criminal contempt. 
Similarly, the Calcutta High Court itself in Mohendra Lal Miter v. Anundo 
Coomar Miter,” in a full bench decision, has gone further than the Madras High 
Court and has held that even an order i emait app ane It is 
indeed strange that the Calcutta High Court should have gone than the 
Bombay High Court’s decision reported in Narendrabhai v. Chinubhai, when the 
famous definition of ite own Chief Justice is being requisitioned in order to ask us 
to hold that even an order for committal is not appealable. As the learned Chief 
Justice has just pointed out, there is no decision of any High Court which has held 
that an order of committal is not appealable. On the contrary, as I have pointed 
out, it has always been assumed and conceded that an order for committal is a 
‘judgment’ within the meaning of cl. 15 of the Letters Patent. The only question 
t the Courts have considered is whether it was a civil contempt or a criminal 

contempt. In my view, therefore, an order for committal in contempt proceed- 
ings is a ‘judgment’ within the meaning of cl. 15 of the Letters Patent and an 
appeal lies from such an order. D 

On merits I should be extremely reluctant to interfere with the discretion of a 
learned Judge especially in contempt ings. But, in my opinion, with 
very great respect to Mr. Justice Bhagwati, he is clearly in error when he came to 
the conclusion that the appellant was guilty of contempt of Court. 

In the first place, I am not at all satisfied that what the appellant did constituted 
a contravention of the learned Judge’s order. All that he did was to direct some 
one to make an inventory and to lock the door of the flat. That direction was 
never carried out. The contempt could not possibly lie in what he directed; the 
contempt must lie in what actually happened, and nothing happened which could 
possibly be suggested as being the contravention of the learned Judge’s order. 
Assuming that his mere direction was a contravention of the learned Judge’s 
order, even so the Court has got to be satisfied that that contravention was con- 
tumacious in character and that it was a wilful disohedience of the order of the 
Court; and, in my opinion—and I will not again review the facts which the learned 
Chief Justice has done—it is patent on the record that what the appellant did was 
certainly not contumacious or not dore with a view to defy the order of the Court. 
Whether the appellant was or was not in possession of the flat may bea matter of 
opinion. But it is clear that the appellant took the. view that the Government 
was in possession on information suppled to him—an information supplied from the 
highest authority. The appellant came to. the bona fide conclusion that the 
Government was in possession of the flat and the direction he gavelwas merely in 
order to protect the interests of Government which, according to him, was in 
possession of the flat at that moment. Under the circumstances, agam with res- 
pect to the learned Judge, it is difficult to understand how one_could possibly 
come to the conclusion that in doing what he did, the Collector committed a 
contempt of the Court. : 


I, therefore, agree with the learned Chief Justice that the appeal should 


Drar `J. I agree. In view of the importance of the question raised by the 
preliminary objection, I desire to add a few words. f 
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The preliminary objection is that no appeal lies from the order complained of 
and the determination of that question must depend upon the answer to another 
question, which is, what is the meaning to be given to the expression ‘ judgment” 
as used in cl. 18 of the Letters Patent. Now, there is no statutory definition of 
that expression. But the expression has been judicially interpreted in various 
decisions. Some of-the cases give the expression a narrower definition, while 
others give the expression a wider definition. The former definition is illustrated 
in cases of which The Justices of the Peace for Calcutta v. The Oriental Gas Com- 
pany is the leading authority while the latter definition is illustrated in cases 
of which Tuljaram Row v. Alagappa Chettiar? is the leading authority. This 
Court in Narendrabhai v. Chinubhat*® as also in previous cases has adopted the 
narrower definition given in The Justices of the Peace for Caleutia v. The Oriental 
Gas Company. : ; 

. In The Justices of the Peace for Calcutta v. The Oriental Gas Company the princi- 
ple which is pro unded is as follows : . 

The word ‘‘judgment” in cl. 15 means a decision which affects the merits of thé 
question between the pane by determining some right or liability, and which may. 
be either. final or preliminary or interlocutory. , ie 

That meaning of the expression erar tas been adopted in later cases of the 
Calcutta High urt until in 1917 the case in Budhu Lal v. Chattu Gope* gave the 
expression ‘‘judgment”’ a wider meaning. In the last mentioned case it was held 
that the order appealed against was a “judgment” within the meaning of cl. 15 
of the Letters Patent, and that there was a right of appeal. The order appealed 
ee arose under the following circumstances. Sanction to prosecute the 
plaintiff in a civil suit in the Presidency Small Cause. Court for making a false 
claim and for making a false statement in an application for leave to institute a 
suit, was refused by a Judge of that Court. The defendant, thereupon, applied to 
the Original Side of the High Court for a reversal of the order and obtained an order 
of remand to the Small Cause Court Judge. The plaintiff appealed against the 
order of remand and it was held that the order appealed against was a “judgment” y 
within the meaning of cl. 15 of the Letters Patent. At p. 815 of the report 
Mr, Justice Mookerjee observed as follows : , 

“Tt ts not necessary for our present purpose to refer to the numerous judicial decisions which 
embody an attempt to define or elucidate the meaning of the term judgment as used in clause 
15 of the Letters Patent, and which were analysed by me in the case of Mathura Sundari Dasi 
v. Haran Chandra Saka‘; but I desire to emphasise this point that the definition given by 
Sir Richard ‘Couch, while it furnishes a useful test, is not a statutory definition and cannot be 
‘deemed inflexible and exhaustive. In every case where the Court is called upon to decide whether 
the decision under appeal is or ts not a judgment within the meaning of clause 15 of the Letter’ 
Patent, regard must be had to the nature and the contents of the order. -It may not be easy to 
‘reconcile all the reported decisians, on their special facts, or to draw a dividing line between ‘ 
different chasses of cases, such as Hadjes Ismail Hadjee Hubbeed v. Hadjee Mahomed Hadjee Joosub : 
Rokima Bye v. Hadjee Mahomed Hadjee Joosub*® and Ktrakim v. Fuckhrunnisea Begum.’ But the 
present case is reasonably free from difficulty and I entertain no doubt thet the appeal is compe- 
tent.” . : 

This case at any rate shows that the Judges in Budhu Lal v. Chattu Cop? were 
not prepared to give the expression ‘judgment’ that restricted meaning which was 
given to it in The Justices of the Peace for Calcutta v. The Oriental Gas Company. 
A wider definition of the expression ‘judgment’ is given in Tuljaram Row v. 
Alagappa Chettiar. In that case it was ‘that an order of a single Judge on the 
Original Side refusing to frame an issue asked for by one of the parties was not 
a judgment within cl. 15 of the Letters Patent and was not appealable. With 

to the meaning to be given to the expression ‘judgment’, White C. J. 
observed as follows (p. 7) :— . e 

“Speaking I think the word ‘judgment’ means any ‘final order, decree or judgment! 

within the meaning of those words aa used in section 12 of the English Judicature Act, 1875. 
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An order made on an application which is interlocutory in point of form may .be a judgment 
within the meaning of section 15 of the Letters Patent. On the other hand I am not prepared 
to say as was held in The Justices of the Peace for Calcutta v. The Ortental Gas Company and in 

_ Sonbai v. Akmedbhat Habibhat! it must be a decision which affects the merits by determining 
some right or Hebility. I think thedecsion may bea judgment for the purposes of the section 
a: Core Do eres emis oe ve on vee aes Dee RO eee ue ey nr 
of right raised in the sult or proceeding.” | 

Although this Court has uniformly adopted the meaning of the expression 
“judgment” as given in The Justices of ie Peace for Calcutta v. The Oriental Gas 
m Y, Mr. Justice Wassoodew i w the Ea reported in Vaşjayantappa Shirsa 

nasuya? appears to have qu proval the'case in Hajar 
vA Chettiar. At p. pa tag a dae, che Medea 
observed as follows :— 

“That is apparently a very much wider definition than the ons given in The Justices of the 
Peace for Calcutta case and in my opinion tt is a good working test for determining what a” judgment’ 
is under cl. 15 of the Letters Patent. The criterion of finality of the decision involved in the test 
gives it the connotation of a decree. In Jeranchod'y. Dakore Temple Committee? their Lordships 
of the Privy Council observed that the term opie: m cL 80 of the Letters Patent, 1865, 
means, in civil cases, a decree, and not a judgment in the ordinary sense. Those provisions are 
andlogoas to the provisions of cl. 18% 

In view of the authorities tosome of which I have referred above andof numerous 
other decisions cited at pages 1401 to 1408 of Mulla’s Code of Civil Procedure, 11th 
edition, 1941, it is a somewhat difficult task to get at a precise definition of the 
expression ‘‘judgment” as used in cl. 13 of the Letters Patent. 

The learned Advocate General contends that for a decision in order to amount 
to judgment within cl. 15 it is not necessary that there should be two parties to 
the decision and that it is enough if the decision involves the determination of 
some right or liability. On the other hand, counsel for the respondent contends 
that that position is wrong, particularly in view of the decision reported in 
Narendrabhai æ. Chinubhai, to which I will refer in a moment. It may not be 
serjously disputed that the decision which is appealed from is not a decision bet- 
ween the parties. But the fact remains that the decision is one which does affect 
the right of the pied as also his liability for contempt which is alleged to have 
beea committed by him. If the argument for the respondent is to be accepted, 
viz. that a decision in order to be a judgment within cl, 15 must be a decision bet- 
ween the parties, one may have to ignore what has been held by their Lordships 
of the Privy C Council in “Bane jee v. Kuchwar Lime and Stone Company Limited: 
Seeretary.of State v. Kuchwar Lime and Stone Company Limited.‘ In that case 
the order appealed from was an order made by the Patna High Court against the 
appellant among others for disobeying an order of injunction made by the High 
Court. It will appear from page 144 of the report that in that case a preliminary 
objection was raised by the respondents which was that the contempt in both 
cases or at any rate in the case of Ghose and Bannerjee was of the nature of a 
criminal matter, that the leave granted was granted under the Civil Procedure 
Code, and that inasmuch as it was in the wrong form, the Board should hold on the 
authority of Radha Krishan Das v. Rai Krishn Chand that leave had not properly 
been given. It was not urged before their Lordships that no appeal lay from the 
order complained of because there were no two parties to the decision. The only 
objection was that the contempt was of a criminal nature and that leave granted 
under the Civil Procedure Code was irregular. The objection failed and the appeal 
was allowed. It is is be remembered that this case has been followed in Venkata- 
lingam v. M: © Itwas held in that case that an order passed by 
a single Judge o tbe h Court committing a person to prison for contempt of 
Court on the ground that he broke an undertaking given to the Court that he 
would not alienate any of the properties which were the subject-matter of an 


1 (1872) 0 B. BL C. R. 898. 5 (1901) L. R. 28 I.A., 183, 
2 a A EO s.o. 8 Bom L. R. 469. 
3 (1925) 27 Bom. L. R. 872, r.c. 6 [1944] Mad. 197. 

4 (1988) 41 Bom. L. R. 188, r.c. 
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appeal, which undertaking had been given to avoid an order for security being 
passed against him, was a “judgment” within cl. 15of the Letters Patent and was 
not an order in a criminal proceeding within the meaning of the said clause and- 
that an appeal lay against such an order. 

Reverting back to the case in Bannerji v. Kuchwer Lime and Stone Com è 
Limited : ery of State v. Kuchmar Lime and Stone Company, Limited, the 
Spakar this the argument for the respondent is right, it would mean that 

peal will lie from an appellate bench of the High Court to their Lordships of 

the Privy Council in a case where the High Court bad made an order granting an 

n for contempt of Court whereas if an appeal is to be preferred from a 

similar decision of a single Judge sitting on the Original Side of the High Court, 

that decision would not amount to a judgment within cl. 15 of the Letters Patent 
go as to make it appealable. I think that would be a most illogical position. 

The only difficulty which may at first sight confront the appellant is the case 
reported in Narendrabhai v. Chinubhait. But that case is, in my opinion, distin- 
guishable on facts. There the order appealed from was an order refusing to commit 
a man for breach of an undertaking given to the Court and it was held that it did 
not affect the merits of any question between the parties and was not, therefore, a 
judgment within the meaning of cl. 15 of the Letters Patent and that, therefore, 
a appeal lay from such an order. In that case the case reported in Mohendra 

iter v. Anundo Coomar Mitter! was cited. But this Court was not pre- 
ee to follow that decision because the Calcutta High Court gave no reasons 
in support of its decision. If, therefore, the present case was analogous th the 
facts appearing in Narendrabhai v. Chinubhai, it would be a question whether or 
not the case was correctly decided. But actually the facts were different and the 
case is easily distinguishable. . 

But on general principles, it may be almost impossible to resist the conclusion 
that if an appeal lies from an order refusing an application for contempt of Court, 
as was the position in Mohendra Lall v. Anundo Coomer Mitter, tiough this Court 
differed from that view, it seems to me that it is all the more reasonable to hold 
that an appeal would lie from an order granting an application for contempt of 
Court. It may be that such an order is not one between the parties, but all the 
same, it is a decision which affects the right or liability of the found to be 
‘guilty of contempt, and to hold that in such a case the person found to be guilty 
of contempt has no remedy by way of an appeal would amount to a denial of 
justice. There is no inherent right in any person to make an appeal. The right 
of appeal must be given by statute. In the present case the decision of the learntd 
Judge is, in my opinion, a judgment within cl. 15 of the Letters Patent and there- 
fore an appeal les. 

On the merits, I have nothing to add to the judgments just delivered. 


Attorneys for appellant ; Little & Co. 
Attorneys for respondent ; Ambubhai & Diwanji. 


FULL BENCH—APPELLATE CIVIL. 


È Before Mr. Justice Chagla, Mr. Justice Bavdekar and Mr. Justice Gagendragadkar. 
MUNICIPAL BOROUGH OF AHMEDABAD v. JAYANTILAL 
CHHOTALAL PATEL.* 

Bombay Municipal Boroughs Act (Bom. XV II of 1925), Sec. 200t—"Anyihing done or purporting to 
havebeen done in pursuance of this Act’’—Deposit made under contract with MunicipaHiy—Fcr- 
felture of depostt by MunicipaHty-—Whether such forfeiture is act done in pursuance of the Act. 

Where a Borough Municipality, in exercise of powers derived from thse Bombay Municipel 
Boroughs Act, 1025, enters into a contract, the exercise of rts power toenforce the contract 


K (1897) I. L. R. 25 Cal. 236, F.B. f, The section runs as follows :— 
April 9, 1947. Firat Appeal No. No shall commence any sult 
189 of 1942, from the decision of P. B. Patel, any municipality or against any igen as or 
Joint First Class Subordinate Judge at Ahmeda- servant cf a municipality or any person a 
bad, in Civil Suit No. 959 of 1638. under the orders of a municipality for anything 
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leg., the forfelture of the deposit made under a contract) ts not an act done fa purmuance of 
the Act, for the purposes of s. 206 of the Act. 

In order to place a proper construction on 8. 206 the first thing to bear in mind is that tt 
. constitutes @ restriction on the ordinary rights of litigants, and, therefore, it must be strictly 

construed. Only those suits fall within the ambit of the section which are in respect of anything 
dons or purports to have been done by the Municipality in pursuance of the Act. The key 
words are “in pursuance of the Act.” The act done must be the direct result of soms duty 

‘ cast upon the local body or some authority conferred upon it. If it is the direct result of 
‘a contract, which although the local body is empowered to enter into but is under no obli- 
“gation to do so, then that act is not the act contemplated by the section. Thus itis only 
if the Municipality forfeits a deposit purporting to act under a power given to it by the 

“ statute that the section applies. 

Hence, a suit to enforce the rights of a private individual under a contract with a Munici- 
Dalits whioh tis Mumieipallty is not under nay statutory opipa Uon to entan iito dors not 
fall within the ambit of the section. 

. Baban v. Poona Muanicipatty, overruled. 

Atkimannil Mukammad v. Malabar District Board,* dissented from. 

Municipality of Fatxpur y. Manak Dulab,* Mandlik v. Jalgaon Municipality, and Viskwa- 
path Sadaskio v. Bombay Municipality,” referred to: - 

- Surr to recover money due un@ér a contract as also the amount of deposit paid 
under the contract. On October 5, 1985, the plaintiff Jayantilal Shah entered 
into a contract with the Borough Municipality of Ahmedabad (defendant) under- 
taking to remove rubbish from the streets of the Ahmedabad City and to dump it 
on places 8 ed. A sum of Rs. 4,100 was deposited by the plaintiff with the 
defendant for the due performance of the contract. The conditions of the deposit 
were expressed in the contract as follows :— 

“The contractor has deposited a sum of Rs. 4,100 for the due fulfilment of the contract which 
shall be invested by the Municipality in any of the recognised Banks and the interest realised 
thereon shall be paid to the contractor from time to time. 

“If the contractor fails to carry out any of the terms of the contract, the amount of the deposit 
-referred to above shall be Hable to be forfeited by the Municipality. 

Ths deposit money shall be refunded to the contractor with the sanction of the sanitary 
committee provided both the Health Officer and the Chief Officer certify to the satisfactoy 
fulfilment of the contract. If the report is unfavourable the sanitary committee shall be entitled 
te forfeit the whole or any portion of the deposit.” 

, The plaintiff did the work contracted for up to April2, 1986, when he intimated 
to the defendant that he would not carry on the work from 6, 1986, and 
ceased to do the work from the date fixed. The defendant e other 
ments for the performance of the contracted work. On October 12, 1987, the 
Sanitary Committee resolved to withhold the amount of the deposits and the 
general board followed suit on 29th idem. 

On March 1, 1988, the plaintiff served a notice on the defendant demanding 
payment of moneys due under the contraet, and of deposit (Rs. 4,100) together 
with interest due thereon (Rs. 102-8-0), under 8. 206 of the Bombay Municipal 
Boroughs Act, 1925. He filed a suit on August 81, 1988, to recover the amount. 

Rate Court held among other things that s. 206 was no bar to the suit and 

a decree in plaintiff's favour for Rs. 15,459-4-0 inclusive of the deposit 
money t ether with interest accrued due on it. 
endant appealed to the High Court only as regards the refund of the 

deposita money and mterest due, contending that the claim was barred under s. 206 

of the Act. 


The appeal was first heard by Macklin and Bavdekar JJ. on September 18, 
dons or purporting to have been done in pursu- the plaintiff shall not recover more than the 


ance of this Act, without giving to such muni- amount so tendered, and shall pey all costs 
law pot le herd or pereon Rela agar incurred by the defendant after such tender 


previous notice in writing of the intended suit 1 (1921) 28 Bom. L. R. 881. 
and of the cause thereof, nor after six months 2 (1984) I. L. R. 58 Mad. 746. 
frota ra the date of the act complained of ; 8 a 22 Bom. 687. 


, Lf tender of sufficient amends shall 5 


LL. R. 
and in the case of any such suit for 4 (1040) 45 Bom, 
40 
ae made before the action was brought, 
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1946, when their Lordships made a reference to a full bench, in the aioe 
terms :— 

; Macxuis J. The plaintiff sued the Municipality of Ahmedabad for Certain 
amounts alleged to be due to him as contractor whose contract had come to an 
end. To a substantial extent he succeeded in the Court below, including the re- 
fund of an amount of Rs. 4,100 which he had been made to deposit with the Muni- 
cipality for the due performance of his contract. The Municipality had passed a 
resolution that this amount should not be refunded to him, and that is why it 
formed part of the plaintiff's claim. It is with respect to the order for the refund 

_of this sum of Rs. 4,100 that the Municipality has come to us in appeal. The 
other points against the Municipality are not the subject-matter of the appeal. 

-The only pomt that we have thought fit to hear is an argument that s. 206 of 
the Bombay Municipal Boroughs Act is a bar to a suit for the recovery of this 
amount. Section 206 provides that two months’ notice must be given to the 
Municipality of any suit with reference to an act of the Municipality done under 
the Municipal Boroughs Act; and it’ further provides that in any case the suit must 
be brought within six months of the date of the act complained of. In practice 
that means that the suit has to be brought withif eight months of the date of the 
act complained of. The argument is that in effect what the plaintiff is complaining 
of is the act of the Municipality in resolving not to refund the amount of his de- 
posit, and admittedly the suit has been brought more than eight months after the 
resolution in question was communicated to the plaintiff. 

. The question then is whether the resolution of the Municipality is something 
done in pursuance of the Municipal Boroughs Act within the meaning of s. 206. 
That it is something done in pursuance of the Bombay Municipal Boroughs Act 
has been decided by a bench of this Court in Baban v. Poona Municipalti 
That was a case where the Municipality had entered into a contract dace: the 
powers granted to it under s. 40 ra Bombay District Municipal Act, which 
contains a section (8. 167) Laie SF tos. 206 of the Bombay Municipal Boroughs 
Act. The Municipelity claim to the terms of the contract to deduct 
a certain sum from the plaintiff's parr for the non-performance of his contract: 
and the High Court decided that the Municipality having obtained its powers to 
enter into the contract from the Act, it followed that the powers to enforce the 
contract according to the construction they put upon it must also be in pursuance 
of the Act, and therefore any suit which the re might wish to bring under the 
contract would come within the provisions of 8. 167 of the Bombay District Muni- 
cipal Act. That is a clear authority for holding that the refusal of the Municipa- 
lity to refund the plaintiff his deposit was something done by the Municipality un- 
der the Act within the meaning of s. 206. 

But we have some doubt as to the correctness of the reasoning in the case. We 
are by no means sure that an act done in pursuance of a contract is also an act 
done under a Municipal Act merely because the Municipal Act gave the Munici- 
pality power to enter into the contract: and looked at from that point of view this 
decision has been adversely criticised in a later case of this Court, District Local 
Board, Poona v. Vishnu’. The matter is of considerable importance. There 
are a number of English authorities cited by Mr. Justice Pa in this latter 
decision which appear to be in conflict with the view expressed in Baban Hemraj’s 
case, But we do not feel that it is open to us to decide otherwise than in terms of 
Baban's case which we are reluctant to do. 

We, therefore, refer to a full bench the following question :— 

When a Municipality bas obtained powers from a Municipal Act to enter into a contract, is 
the exercise of their power to enforce the contract an act done in pursuance of the Municipal Act? 

The reference was heard by a full bench consisting of Chagla, Bavdekar and 
Gajendragadker JJ. on April 8 and 9, 1947. P 

J.C. Shah, with N.C. Shah, for the appellant. The point involved hereis whether 
the suit to recover a deposit forfeited by the Municipality is barred by the provisions 
of 8. 206 of the Bombay Municipal Boroughs Act, 1925. The Municipality had 


1 (1921) 28 Bom. L. R. 881. 2 (1982) 85 Bom. L. R. 55. 


1947.] ` AHMEDABAD MUNICIPALITY V. JAYANTILAL (F.B.) 727 


entered into a contract with the plaintiff for the scavenging of munici leipa streets 
and removal of refuse: under the terms of the contract the plaintiff deposited 
Rs. 4,100 with the Municipality for the due performance of the contract. There was a 
breach of the contract, as a a R ence ot which the Municipality passed a resolu- 
tion forfeiting the deposit. The tiff sued to recover the amount of the deposit 
and the question arose whether, the suit was barred by s. 206. The question, there- 
fore, is ‘‘Is the resolution forfeiting the deposit anything done or purporting to 
have been done in pursuance of the Act?” The Municipality is under a statutory 
obligation to make provision for removal of refuse, cleansing streets, etc. under 
8. 68(1)(c). Under s. 48 the Municipality is entitled to enter into contracts for 
carrying out its statutory obligations. Consequently, anything done under the 
contract in carrying out the statutory duty is done in pursuance of the Act. See 
Baban v. Poona Municipalily,) The decisions in subsequent cases, viz. District 
Local Board, Poona v. Vishnu,* Vishwanath Sadashiv v. Bombay Municipality? 
and Mandlik v. Jalgaon Municipality, appear to have taken the view that suits 
arising out of breaches of contracts entered`are not covered by s. 206. The last 
two cases did not refer to Baban’s case. The language of s. 206 is somewhat similar 
tothe language ote 80 of the Civil Procedure Code. 


[CmaaLa J. Section 80 is wider. It speaks of “any act” and not merely of act in 
pursuance of the Act.] 
` Refers to Mulla’s commentary under s. 80 to the effect that after the Privy Couneil 
case of Revati Mohan Das v. Jatindra Mohan Ghosh*‘the previous decisions must 
be deemed to have been overruled. Thus even suits ew contractu are governed by 
the section. 


The English cases, e.g.,-Bradford C v. Myers,’ lay down a principle 
ey contrary to my submission; ut th AE aaa words of the section are 
erent 


As the Municipality is empowered ine the Act to enter into contracts for the 
removal of refuse as in the ent case the Municipality has entered into such 
a contract, a suit for return of iroi made under it and for breach of such con- 
tract falls within the mischief yee 8. 206 of the Bombay Municipal Boroughs Act, 
inasmuch as the contract was entered into in pursuance of the Act. Section 206 
does not make any exception in respect of suits on contract, and the only limita- 
tion placed by the legislature is that the act must be done in pursuance of the 
Act. A contract entered into by a Municipality ‘for carrying out its statutory 
obligations and the enforcement thereof is as much an act done in pursuance of the 
Act as any other duty performed or right exercised. 

It is the duty of the Municipality to make provision for removal of refuse from 
streets. A power is conferred upon it by the Act to enter into a contract for the 
purpose, and if the Municipality commits a breach of such a contract, its act is in 
pursuance of the Act. 

[Cuaaua J. It is the duty of the Municipality to remove the garbage but not to 
enter into a contract. It may get it done through its own servants.] 

That may be so: but if a contract is entered into and damages are claimed for 
its breach, the suit is for breach of a contract entered into in pursuance of the Act. 

[Caacua J. Can the wrongful act of withholding the deposit be regarded as in 
pursuance of the Act ?] 

I submit Yes. 

[GasJENDRAGADKAR J. Section 206 must be strictly construed as it takes away 
the rights of a party.] 

The principle of Baban’s case is in accordance with the view of the Madras High 
Court in Athtmanntl Muhammod v. Malabar District Board.” 

If the Municipality is performing a public duty and if the cause of BcuOy is in 
relation to that public duty, I submit that s. 206 would apply. 


1 (1921) 28 Bom. L. B.~881. 5 (1984) L. R. 61 I. A. 171, 





~ 2 (1982) 35 Bom. L. R. 55. R.C. 86 Bom. L. R. Sté. 
3 (1988) 40 Bom. L. R. 685. 6 [1916] 1 A. C. 242. 
4 (1843) 45 Bom. L. R. 1059. 7 (1084) T. L. R. 88 Aiad. 740 
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Refers to Sharpingion v. Fulham Guardians! and Bradford Corporation v. Myer 

The English statute speaks of “any act done in pursuance of any Act of Parlia- 
ment,” 

The principle applies to cases of torts also and it is wrong to make a distinction 
between cases of contracts and of torts. The distinction made in some cases that 
suits on contract are exempted from the operation of the Act whereas suits on 
tort are not is not based on any justifiable principle. In England the test applied 
appears to be this. Does the cause of action arise out of the performance of a 

able duty by the Municipal body or does it arise out of a private obligation under- 
taken by the body: In the latter case the protection of the Public Authorities 
Protection Act does not avail. See Sharpington v. Fulham Guardians and Bradford 
C ation v. Myers. 
ection 48 (1) empowers the Municipality to enter into and performall contracts 
to satisfy the obligations mentioned in s. 68(1)(c) about cleansing the. streets. 
Entering into a contract for the purpose is an act done in pursuance of the Act. 

[Cuacua J. Section 48(Z) is only an empowering section. It is not obligatory 
on the Municipality to enter into such’a contract.} 

Local Board, Poona v. Vishnu? is against me. It says that unless the 
Municipality i is under an obligation to do a particular act, the breach of that act or 
contract is not in pursuance of the Act. Vishwanath Sadashiv v. Bombay Munici- 
pality* was a case under 8.527 of the Bombay City Municipality Act. Tn Mandltk 
v. Jalgaon Municipality® the Municipality refused to pay lighting bills to an electri- 
city company. In these cases a distinction appears to have been made between 
suits based on contracts and other suits. On principle, I submit that the distinc- 
tion is unjustifiable. 

: B. G. Thakor, for the respondent, was not called upon. 


Cuacta J. The suit from which this reference to a full bench arises was filed 
by the plaintiff against the Municipal Borough of Ahmedabad in respect of a contract 
which the Municipality had entered into with him for the p se of cleaning the 
streets of Ahmedabad. The plaintiff claimed various sums situs due to him under the 
contract. The learned trial J dae decreed the plaintiff’s claim in part. From that 
decision aed aoe was preferred to this Court and in that appeal the only question 
that survived was with regard to a sum of Rs. 4,100, whi athe Municipality pur- 
ported to forfeit under the terms of the contract. This sum was deposited’ by 
the plaintiff when the contract was entered into, and the question that arose with 
regard to this sum was whether the plaintiff’s suit was maintainable having regard 
to the provisions of s. 206 of the Bombay Municipal Boroughs Act. The appeal 
came before Mr. Justice Macklin’and my learned brother Bavdekar and they celari 
the following question to a full bench ; 

When a Municipality has obtained powers from a Municioal Act to enter into a contract. is 
the exervise of their power to enforce the contract an act done in pursuance of the Municipal Act? 

A few facts may perhaps be necessary in order to appreciate what the rival ` 
contentions of the parties are. The Ahmedabad Municipality passed a resolution on 
October 29, 1987, forfeiting this deposit. On March 1, 1988, the plaintiff gave 
notice of his claim, and on August 81, 1988, he filed the suit. Now, under s. 206 
of the Bombay Municipal Boroughs Act— 

“No person shall commence any sult against any municipality or against any officer or servant 
of a municipality or any person acting under the orders of a municipality for anything done or 
purporting to have been done in pursuance of this Act, without giving to such municipality, 
QMocer, servant or persons two months’ previous notice in writing of thel ntended suit and of the 
cause thereof, nor after six months from the date of the act complained of.” 

Ther fore, if the section applied, the plaintiff’s claim was clearly out of time. 
In order to place a proper construction on 8. 206 the first thing to bear in mind is 
that it constitutes a restriction on the ordinary rights of litigants and, therefore, 
it must Le strictly construed. Only those suits fall within the ambit of the section 


2 [1916] 1 A. C. 24a. 5 (1948) 43 Bom. L. R. 1059. 


1 TORRE 4 oy ay E E an: 
3 (1982) 85 Bom. L. R. 55. 
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which are in respect of anything done, or purporting to have been done, by the 
Municipality in pursuance of the Act. The key words are “‘in pursuance of the 
Act,” and the whale controversy has arisen as to the true meaning and effect of 
that expression. In this case the plaintiff's contention is that the act of the Muni- 
cipality in forfeiting the deposit is wrongful and it is m respect of that wrongful 
act of the Municipality that the suit has been brought. Can it besaid that forfeiting 
the deposit is done by the Municipality in pursuance of the Act? It is only if the 
Municipality has forfeited this deposit ing to act under a power given toit 
by the statute that it could be said that the plaintiff’s claim comes within the 
section. Under s. 68 (1)(c) of the Act one of the duties cast upon the Municipali 
is the duty of cleansing public streets and under s. 48(Z) of the same Act the Muni- 
cipality is empowerd to enter into and ‘orm all contracts which may be necessary 
or expedient in order to into effect the provisions and purposes of the Act. 
Therefore it is clear that while a statutory duty is: cast upon the Municipality 
to cleanse the public streets, there is no such duty cast upon it to enter into any 
contract. It may or may not enter into a contract in na to discharge its duty 
and no individual could ire the Municipality to enter into a contract with him. 
What the plaintiff was Ban ais to litigate in -bis suit was his private rights which 
came into existence as a result:of the contract entered into between him and the 
Municipality. He was not seeking to enforce a public duty cast upon the Munici- 
pality by the statute, and even the defenceof the Municipality was not that it was 
orfeiting the deposit in pursuance of the powers given to it under the statute, 
but that it was doing so m pursuance of a power given to it under the contract. 
Therefore, while the plaintiff was seeking to enforce his rights under the contract, 
the Municipality was defending that suit on the ground that it was exercising its 
right to enforce the contract according to the construction placed by it on the 
contract, Apart from any authority it seems to us difficult to hold that a suit to 
enforce the rights of a private individual under a contract’ entered into with the 
‘Municipality which the Municipality was not under any statutory obligation 
to enter into can fall within the ambit of the section. 
` Tuming to the authorities, the principle has been discussed and well-settled in 
England. The dmt case we should ike to Tele to la the cane of Sharpinsion T. 
Fulham Guardtans.1 In that case the guardians of Fulham entered intoa contract 
with a builder for certain works required by them for the purpose of carrrying out 
their public duties, andthe Court held that the plaintiff’s claim was in respect of a 
private duty arising out of a contract, not for any negligence in orming & 
statutory or public duty, and the Public Authorities Protection Act did not apply. 
The relevant section of that Act corresponds substantially to s. 206 which we are 
considering in this case It was sought to be argued in that case that the contract 
entered into by the Fulham guardians was a contract entered into in discharge 
of a public duty or under statutory authority, and therefore a suit in'respect of that 
contract came within the mischief of the Act. Dealing with that argument 
Mr. Justice Farwell stated that every contract entered into by a local authority 
must be in discharge of a public duty or under statutory authority, because other- 
wise it would be ultra vires. The learned Judge also points out that the i 
‘had entered into a private contract in order to carry out a publicduty and what 
was complained of in the action was the breach of the private contract, and the 
‘conclusion he came to was that what was complained of was a breach of a private 
duty of the guardians to a private individual. 

Then we come to the leading case of Bradford Corporation v. Myers.» There 
the defendants, a municipal corporation, were authorised by Act of Parliament 
to carry on the undertaking of a gas company and they were also empowered to 
sell ‘the coke produced in the manufacture of the gas. They contra to selland 
deliver a ton of coke to the plaintiff, and by the negligence of their agent the coke 
‘was shot through the plaintiff's shop window. The plaintiff filed a suit for damages 
in respect of this negligent act and the House of Lords held that the act complained 
of was not an act done in the direct execution of a statute, or in the discharge of a 


1 [1004] 3 Ch. 449. ` 2 [1918] 1 A. C. 242. 
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public duty or in the exercise of a public authority. It is important to note that 
this was notasuit on contract and the House of Lords refused to make the distinc-. 
tion that only suits on contract fell outside the ambit of the Act and suits which 
were ea delicto came within the mischiefofthe Act. Lord Buckmaster took the view 
that the plaintiff’s claim was based on a private obligation which the Municipality 
owed to him; it was not a duty owed by the Municipality to the whole of the public. 
Lord Haldane in his speech at p. 252 succinctly enunciates the principle of law. 
This is what the learned law Lord says : 

“For it seems to me that the language of s. 1 does not extend to an act which is done 
merely incidentally and in the sense that it is the direct result, of not the public duty or authority 
as such, but of some contract which tt may be that such duty or authority put it into the power of 
a public body to make, but which it need not have made at all.” 

Therefore, the act done must be the direct result of some duty cast upon the 

_ local body, or some authority conferred upon it. If it is the direct result of a 
contract which although the local body is empowered to enter into but is under no 

obligation to do so, then that act is not the act contemplated by the section. 

Coming to our High Court, from the time when Mr. Justice Parsons and 
Mr. Justice Ranade in Municipality of Faizpur v. Manak Dulab! decided that s. 48 
of the Bombay District Municipal Act Amendment Act, which corresponds tos. 206 
of the Bombay Municipal Boroughs Act, did not apply to a suit for the specific 
performance of a contract or for damages for breach thereof there has been a con- 
tinuity of decisions on the same line till we come to the latest decision in Mandltk 
v. Jalgaon Municipality.1 The only discordant note has been struck by Sir Norman 
Macleod, Chief Justice, and Mr. Justice Shah in Baban v. Poona Municipality,” 
which really induced Mr. Justice Macklin and my learned brother Bavdekar to 
refer this matter to a Full Bench. In that case the facts were very similar to the 
facts before us. There too the District Municipality had deducted a certain amount 
from the deposit made by the contractor for the non-performance of the contract, 
and that Bench took the view that the suit was out of time as it fell under the pro- 
visions of s. 167 of the Bombey District Municipal Act. With great respect: to 
that Bench no authority seems to have been cited before them and the judgment 
is not a reasoned one. Sir Norman Macleod came to that conclusion on the ground 
that as the Municipality obtained their powers to enter into this contract from the 
Act it follows that their powers to enforce the contract, according to the construc- 
tion they put upon it, must also be in pursuance of the Act. ith great respect 
that is an entirely fallacious proposition. Their power to enforce the contract 
arose from the contract itself and not in pursuance of the Act. This case was 
considered by another Divisional Bench in District Local Board, Poona v. Vishnu.* 
the Bench consisting of Mr. Justice Patkar and Mr. Justice Murphy. They followed 
the decision to which I have already referred in Munici of Faispur v. Manak 
Dulab, and held that s. 186 of the Bombay Local Boards Act (corresponding to s. 206 
of the ‘Municipal Boroughs Act) had no application to a suit to recover damages for 
breach of a contract. Discussing the case of Baban v. Poona Municipality, they 
sought to distinguish it on the facts of the case. In our opinion it is not possible 
to distinguish that case at all. In our opinion it does not incorporate a correct 
statement of the law and we hold that it was not rightly decided. Sir John 
Beaumont, Chief Justice, and Mr. Justice B. J. Wadia also considered the same 
question in Vishwanath Sadashiv v. Bombay Municipality." There they were 
considering 8. 527 of the Bombay Municipal Act, which also corresponds to s. 206 
of the Municipal Boroughs Act, and Sir John Beaumont at p. 691 says that that 
section did not cover acts which were done in pursuance of a contract which the 
local authority was empowered to enter into, but was not required to enter into, 
by its Act. He further says, ‘one has to see whether the act complained of was 
done pursuant to the direct requirements of the Act, or was done under some con- 
tract which the Corporation entered into under the ers conferred by the Act 
but which it was not compelled to enter into.” And foatty we have the decision of 


1 (1897) L L. R. 22 Bom. 687. 4 baat 35 Bom. L. R. 55. 
2 floats 45 Bom: L. R. 1089. 5 38) 40 Bom. L. R. 686. 
3 (1941) 28 Bom. L. R. 881. 
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Mr. Justice N. J. Wadia and Mr. Justice Sen in Mandlik v. Jalgaon Municipality, 
which was considering this identical question, and they held that the section did not 
apply to suits based on contracts. Neither in the case in Vishwanath Sadashiv v. 
Bomboy Munici nor in Mandlik v. Jalgaon Municipality was the judgment 
of Sir Nora eod cited. We might sie out that perhaps it would not 
be quite right to demarcate the line of cases within the ambit of the section 
and those not fallmg within the ambit a the section by dividing them 
into suits on contract and suits which are not on contract. As I have 
already pointed out, the House of Lords in Bradford Corporation v. Myers 
refused to accept that test as the correct test. A better and a proper test seems to 
be whether the suit is in respect of a publicduty which the local authority has to 
discharge under the statute or is it in respect of a private act ora private obligation 
which it owes to a private individual. Mr. Shah for the appellant has drawn our 
attention to a decision of the Madras High Court which seems to support the view 
put forward by him. That case is reported in Athimanntl Muhammad v, Malabar 
Distriz Board, but in that case a suit wä filed for damages against the President 
of the District Board for cancelling a contract of lease for one year for the tolls 
in certain places. What the President did was that as he received a tender for a 
larger amount he cancelled this contract with’ the plaintiff and he defended the 
action on the ground that he was acting in performance of what he thought was his 
duty under the Madras Local Boards Act. With respect, it seems rather dificult 
to pi with this decision. The more so as the reasoning of the judgment of 
Mr tice Varadachariar is based on a comparison of the position in law under 8. 80 
of the Code of Civil Procedure. Now, turning to that section it is clear that the 
is much wider and it is not possible to say that s. 80 and s. 206 are in 
pars materia. Section 80 i a notice in respect of any act puporting to be 
done by a public officer in his official capacity. There is no question there of an 
act being done in pursuance of an Act. If a public officer acts or purports to 
act in his official capacity, then in respect of anything done by ee a notice is 
required under that section. This High Court for a long time took the view that 
even under this section suits excontractu did not fall within it. But the Privy 
Council in Revatt Mohan Das v. Jatindra Mohan Ghosh? held that even suits ex 
contractu fall within the ambit of that section leoking to the clear language of 
that section. Therefore, to draw any inference from the decision of the Privy 
Council which interpreted s. 80 of the Civil Procedure Code as helping to con- 
strúe the provisions of s. 206 is, to our minds, with respect, erroneous. 

Coming to the question referred to us, if the Municipality is purporting to exer- 
cise their power to enfore the contract, then any act done is not in pursuance of 
the Act, but it is in pursuance of the contract, and therefore we answer the question 
in the negative. 


Before Mr. Justice Chagla, Mr. Justice Bavdekar and Mr. Justice Gajendragadkar. 


KURBANHUSSEEN MAHAMADALLI v. HUSSEINBHAI MITHABHAL* 
Indian Limitation Act (IX of 1908), Aris. 144, 120 —Pertod of Hmitation—Swuit based on award 
creating interest in twunoveable properiy—When can award create intereat in tamoveable property 
—Indian Registration Act (XVI of 1908), See. 17. 

A suit to recover possession of property based on an award which creates an interest in 
immoveable property is governed by art. 144, and not art. 120, of the Indian Limitation Act, 
1008, even though neither party has sought to enforce tt by suitor under the summary pro- 
cedure. - 

In order to determine whether an award is capable of creating an interest m Immoveable 
property the Court must have regard both to the terms of the award ftself and the authority 
of the arbitrator who makes the award. If the arbitrator has the necessary authority and 
by the terms of the award an interest is created, such an award is capable of creating 

, an interest in property. 


| (1034) L L. R. 58 Mad. 746. Phadkar, District ef of Broach and Panch 
@ (1984) L.R. 61 IA. 171, Mahals, in Appeal No of 1939, confirmi the 
s. cC. 36 Bom. L. R. 544. decree by M. Shaikh, Second 


* Decided, April 10, 1947. Second Appeal Subo te aoe af Dobad, in Civil Sutt 
No. 720 of 1943, from the decision of A. K. No. 88 of 1 
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Sornavalk Ammal v. Muthayya Sastrigal and Bhajahari Saha Banikya v. Behari Lal 
. Basak, relied on. 

Surr to recover possession of immoveable property by virtue of an Saata; 
The property in dispute, which consisted of lands and buildings, belonged to`a 
partne in which the plaintiff Mahomadalli, the defendant Husseinbhai and 
two others were partners. Disputes haviny arisen between the partners, the part- 
ners referred to arbitration, on October 21, 1924, the question ‘of itioning 


the properties between the partners. The arbitrators made their a , on March 
1, 1925, certain immoveable properties to the plaintiff as well as other part- 
ners. e award then went on to say :— 


"In that manner each of them is awarded. And each of them should get the lands falling te 
his share entered at his own costs. And according to that posseesion is awarded to each of them. 
‘Moreover all are to act acoording to the award and whoever desires to get it registered may do s0.” 

The plaintiff applied to the Court to file the award under p. 20 of the second sche- 
dule to the Civil Procedure Code, but withdrew the applicationon January 6, 1926, 
without permission to file a fresh application. On February 25, 1987, he filed a 
suit to recover possession of the properties allotted to him by the award. ne 
defendant contended tnter alia that the suit was barred by limitation. 

The trial Court dismissed the suit as barred by limitation, on the following 
grounds :— 

“Admittedly the suit is based on ths award as it is brought to recover five properties out of so 
many given to theplaintif! by the award. The plaintiff has no titleto them outside the award. 
‘The suit is therefore to enforce the award and Bombay authorities lay down that such a suit must 
be brought within six years from the date of the award under the residuary article 120, as no other 
article of the Limitation Act is prescribed for suits to enforce awards, vide 45 Bom. 829 and 49 
Bom. 698. The Lahore High Court takes the same view in 2 Tah. 820. The Madras and Caloutte 
High Courts take a different view andlay down thata suit to recover immoveable property given 
Dy an award is governed by art. 144 and the sult can be brought within twelve years from the date 
of the award as the plaintiff has done: vide 28 Mad. 598 and 38 Cal. 881. The reasoning given by 
the two High Courts is that after all the sult is to recover immoveable property to which art. 144 
applies and the period of twelve years is to be counted from the date of the award when plaintiff's 
title came into existence. These High Courts ignore the fact that such suits are in substance 
suits to enforce the awards and as auch the residuary article 120 has to be applied. As per the 
view of the Bombay High Court six years period is to be allowed under art. 120. But the 
Present suit is brought after six years on February 25, 1987, from the award dated March 1, 
19235.” 

This decree was, on appeal, confirmed by the District Judge, who remarked :— 

“The next question is whether the suit is barred by limitation ; and the answer to the question 
depends upon the view whether the sult is governed by art. 120 or art 144 of the Indian Limitation 
Aet. Now the Calcutta view (88 CaL 881) seems to be that a suit for recovery of possession of land 
on declaration of the plaintiff's right thereto on the bgais of an award made by arbitration appointed 
by the pariies is one to whioh art. 144 would apply. If I were to follow this ruling obviewsly 
the present sult is in time. Though thore is no ruling of the Bombay High Court on exactly the 
facts of this particular oase, viz. whether a guit to recover possession of immoveable property under 
an award is governed by art. 120 or art. 144, it seems to me that the rulings of the Bombay High 
Court relating to suits for recovery of money under an award which are binding on me olearly 
indicate that this sult also ts governed by art. 120 (45 Bom. 829 ; 49 Bom. 698.” 

The plaintiff having died, his son Kurbanhussein ap ea to the High Court. 
The appeal was first heard by Macklin and Bavdekar JJ., on September 27, 1946, 
when thelr Lordships made a reference to a full bench in the following terms: 


Mackin J. The question for considertaion in this second appeal is whether a 
suit brought with the object of obtaining possession of property dealt with under 
an award which purports to create an interest in that property is governed by art. 
120 of the Indian Limitation Act or by art. 144. 

On behalf of the appellant-plaintiff we have been referred to a number of authori- 
ties which treat a suit of this kind as a suit governed by the claim which it makes 
rather than by the basis of the claim. That at any rate seems to be the ir 
effect of mostof the decisions to which we havebeen referred. Onthatview fact 


1 (1900) I. L. R. 28 Mad. 598. 2 (1908) I. L. R. 88 Cal. 881. 
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that the rights upon which the plaintiff is suing were obtained by an award or 
were obtained in any other way would be immaterial. On the oke hand there 
are two decisions of this Court in Rajmal Girdharlal v. Maruti „Shivram! and 
Nanalal Lallubhai v. Chhotalal Narsidas,? which treat such a suit as this as bemg 
in effect a suit to enforce an award: and, the schedule to the Indian Limitation Act 
not providing for any such suit, the Court held that the article applicable was art. 
120. Some support to that view seems to have been given in Ishram v. Trimbak.* 

It has been urged on behalf of the respondent to this appeal, who seeks to show 
that the suit is barred by time, that there is a material difference between an award. 
which merely declares.existing rights and an award which purports to create rights; 
and it is argued that those authorities which treat-article 120 as the article applic- 
able in cases of this kind are cases where the award purported to create rights, 
whereas the cases that do not apply art. 120 are cases where in effect the award 
merely declares existing rights. It has been argued that an award by itself cannot 
create rights in immoveable property ; and if that is so, it is-evident that a suit 
to obtain possession of land to which the plaintiff was given a title by means of an 
award would in effect be a suit to enforce an-award, and that the plaintiff could not 
obtain possession until judicial effect had been given to the award. There are 
authorities. which suggest that an award is of itself capable of creating rights in 
immoveable property ; but it has been argued that those decisions are incorréct in 
view of the Transfer of Property Act. NE 

The matter is òne of some difficulty and importance, and in view of the conflict 
of-decisions between this Court and other High Courts—and to some extent also 
between this Court and the decision in F yi Edalji v. Jamsedji Edalji,4—we 
think that it is a question which should be decided by a full bench. 

. We therefore frame the following question for reference :— 

Is an award which purports to create an interest in inmoveabk property capable of so creating 
an interest if it has not been enforced by a suit or followed by a decree under the summary proce- 
dure? : 

The reference was heard by a full bench consisting of Chagla, Bavdekar and. 
_Gajendragadkar JJ. 

S. M. Shah, with V. T. Gambhirwala, for the appellants. The present suit is 
for possession of immoveable Property on the strength of the title declared in 
an award. To such a suit art. 144 of the Indian Limitation Act applies. On the 
point of the exact position of an award dealing with immovesable pro , there 
is a difference between the law in England and the law in India. In England no- 
interest in land can be created by an award of arbitrators; only a deed could do so. 
Russell on Arbitration, 18th edn., p. 1, para 8, says: ‘“There was formerly great 
jealousy in permitting questions relating to the title to real property to be deter- 
el by arbitration. Realty could not pass except by means of the apapa 
conveyance. An arbitrator could direct a feoffment or release, but award 
cduld not replace them, or operate per se as a conveyance”. This is due to the Statute 
of Frauds, which required all transactions in realty to be evidenced by a deed in 
writing. That provision is kept alive in s. 52 of the Law of Property Act, 1925. 
There is no such law in India, and an arbitrator’s award can create interest in im- 
moveable property. Section 5 of the Transfer of Property Act, 1882, defines 
“transfer of property” as ‘‘an act by which a living person conveys property, in 
present or in future, to one or more other living persons,” and s. 6 says that ‘“‘pro- 
perty of any kind may be transferred.” But an arbitrator’s award is not an act. 
of parties ; it is a decision of a domestic tribunal appointed by the parties to the 

ispute -A decree passed by the Court creates interest in immoveable property 
which is the subject-matter of litigation. Likewise an award being the decision of 
an arbitrator as the result of an agreement between the ies creates interest in 
immoveable property if it is covered by the reference. In England, ‘‘an arbitrator 
‘cénnot by his award transfer an interest in land from one to another, whether the 

1 (2980) L L. R. 45 Bom. 829, 8 (1928) 30 Bom. L. R. 075 
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submission is in writing or not; nor can he effect a partition of lands between 
tenants in common by his award, for the land will not pass by it, but he must direct 
a ies to execute conveyances to each other of the allotted portions.” Refers 

ohnson v. Wilson. See also s. 7 of the Arbitration Act, 1984. In India, 
a feat of property may be made without writing in every case in which a writing 
is not expressly required by law (s. 9 of the Transfer of Property Act). 

The jurisdiction of the arbitrator to decide a question arises from the submission 
paper which appoints him. The award itself is only evidence of his decision: - The 
award comprises title in itself. The award operates as well as a sale-deed. © 

Take the case of partition in Hindu law. Before partition every coparcener is 
the full owner of the whole property. But when partition is made, the nature of 
interest of each coparcener changes and eve parcener becomes the absohlite 
owner of the properties allotted to him as his ae and the position would be’ ‘the 
same whether the partition is effected by a compromise between the coparceners 
or by the award of an arbitrator appointed by them for the purpose. 

There is no provision in the Arbitration Act prohibiting arbitrators from dealing 
with immoveable property. The very decision of the arbitrator gives title to a 
party to the property and such party is-entitled to bring a suit for possession of the 
property on the strength of the title so given to him. 

J.C. Shah, with N. C. Shah, for respondent No. 1. By the award the TETEE T 
property vested in one person is transferred to another. The transaction is in the- 
nature of exchange. In the present case there is a transfer which has ‘the effect 
of conveying an interest in immoveable property vested in one person to another 
person. Is it open to an arbitrator to convey property from one to another or 
he only says that property may be transferred from one-to another. 

Even in England an arbitrator cannot order a partition between joint tenants 
or tenants in common (Russsell, p. 2) and thereby transfer interest in realty: . ; 

The Statute of Frauds is only intended to preventparol evidence being given.to. 
‘prove transfer ofreal property. In England a writing 1s not required to effect a trans- 

er, but the Statute of Frauds only prevents oral evidence being given about it. ~ 

An award of arbitrators is not of itself sufficient to transfer property. -Sée 
Banerjee on Arbitration, 4th edn., p. 478. In Dilipat Singh v. Kashi Nath" it is 
observed that until an award, whether oral orwritten, has been made a rule of Court 
so as to give it the force of a civil Court decree it cannot operate to transfer pro 
ty. Banerjeesaysatp. 479: “In Russell on Arbitration it is laid down that an she 
‘tor cannot by his award transfer aninterestin lands from one to another, whe 
the submission be by deed or not.” 

In the present case an interest in lands is being transferred and the transfer i is - 
being made by an award. The arbitrator has taken upon himself to transfer pro- 

perty from one to another. A partition'is deemed to be a transfer within the meaning 
of the Transfer of Property Act. What is called an award ed eee to. create 
an interest in immoveable property. What is sought to be done by the _ present. 
award is a transfer of interest in immoveable property vested in one person to -anothe 
person. 

When an award is made about lands it cannot operate to create interest in. land 
unless it is made an order of the Court. An arbitration award may operate as 
7 an agreement to transfer property from one person to another. It may take the 

form of a mortgage or sale or charge or exchange or gift. Till the actual transfer 
is made, the award wil] not however be operative. The act of the parties is the 
authority given to the arbitrator to decide. An arbitrator is a tribunal so long as 
he decides the dispute and declares the rights, but when the arbitrator proceeds.to 
effectuate his award by transferring an interest in immoveable property from one 
person to another, he acts merely as an agent of the parties. en a Court passes 
an order that property vests in someone, it is the decree of the Court that operates 
as a transfer. Under the Indian Arbitration Act, an award if not filed in. Court 
. ceases to be operative after six months’ time. ‘If the view contended for by the 


1 (1741) Wills 248, 258. 2 (1914) 24 I. C. 54%. 
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other side is accepted the award enables a party todo something indirectly which 
ane party itself cannot do. Refers to Marke v. Marriot . 
an interest in immoveable property. is to be transferred from one party to 

another, the authority must be conferred by-a statute or an order of the Court. 
Here it is neither the one nor the other. wen 

The Legislature has not intended that interest in immoveable property should he 
conveyed to other persons otherwise than by registered instruments or under decrees 
of Courts. 

S. M. Shah was not heard in reply. 


Cuaca J. The facts ey for a proper appreciation of the question referred 
to us are that the suit was filed for possession of certain propery ad the title the 
plaintiff relied upon was an award dated March 1, 1925, under which the arbitrator 
partitioned certain properties. The trial Court dismissed the suiton the ground that 
as it was not filed within six years of the ing of the award the plaintiff’s claim 
was out of time and the lower appellate Court taking the same view dismissed 
the plaintiff's appeal. The matter came before Mr. Justice Macklin and my learned 
brother Bavdekar, and it was sought to be argued before them that the proper 
article of the Indian Limitation Act that applied was not art. 120 but art. 144. 
It was contended that the plaintiff’s suit was not to enforce the award but a suit 
for possession of property on the strength of the award and it fell not under art. 120 
but art. 144, upon which Mr. Justice Macklin and my learned brother Bavdekar 
referred this question to a full bench. : 

“Ts an award which purports to create an interest in fmmoveable property capable of so creating 
an interest if it has not been enforced by a sutt or followed by a decree under the summary 
procedure P 
Therefore, the question we have to decide is whether an award which on the face 
of it creates an interest in immoveable property in law does not create such an 
interest until it has been enforced by a decree under the de pie Rape or a 
proper suit being filed on it. Considerable reliance is placed by Mr. J. C. Shah on 
the statement of law to be found on this question in Russell on Arbitration, at p. 2, 
18th edition. It is stated that an award of itself is not sufficient to transfer real 
or personal property from one person to another, and at p. 420 it is stated that 

“an arbitrator cannot by his award transfer an interest in landa from one to another, whether 
‘the submission is by deed or not; nor can he effect a partition of land between tenants-in-common 
by his award for the land will not pass by it, but he must direct the parties to execute conveyances 
to cach other of the allotted portions.” 

Our attention has been drawn by Mr. S. M. Shah to Johnson v. Wilson,” one 
of the cases on which this statement of the law is based. In that case the objection 
to the award was that it had not directed by what deeds the partition should be 
completed. To that the answer given was that the award itself was a partition 
and it sufficiently vested the estates and interest in the different parties without 
any further conveyances, and that argument was rejected on the ground vapid 
the Statute of Frauds no interest in property could be created without a proper deed. 
‘Therefore, as the law stands in England, an interest in land or real estate cannot 
be created without a deed. That was the position under the Statute of Frauds and 
that is the position now under s. 52 of the Law of Property Act. But when we turn 
to the law in India, there is no disability which prevents the arbitrator from 
creating an interest in land by means of his award. Parties may refer their dis- 
putes to an arbitrator ; instead of going to a Court of law they go to a domestic 
tribunal. The Court of law gives its decision and it is enforced by means of a decree. 
A domestic tribunal gives its decision by means of an award. If the arbitrator 
had jurisdiction and the award is otherwise valid, then it has the same binding 

-effect as a decree of the Court. In our opinion, in every case what we have to 
consider is, what was the authority of the arbitrator and what were the terms of 
-the award ? If the arbitrator had authority to create an interest in property and 
if the terms of the award make it clear that in fact he has created such interest, 
there is no reason under the Indian law why such interest cannot be created by 
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means of an award. Before the Transfer of Property Amendment Supplementary 
Act of 1929, the position was that any non-testamentary documents seh aces ted 
an interest in an Immoveable property of the value of Rs. 100 and upwards had to 
_ be compulsorily registered under s. 17 of the Act, but to this provision an exception 
was made in the case of a decree or order of a Court and in the case of an award. ` 
To my mind this presupposes and implies that the Legislature when enacting the 
Indian Registration Act assumed that an interest roperty could be created by - 
an award, otherwise there was no reason why an ae along with a decree or order 
a a Court should have been exempted from the provisions of s8. 17 of the Indian 
istration Act. 
ea the Madras and Calcutta High Courts have taken the view that an award 
cresting an interest in immoveable property gives rise to a title in that property 
and a suit can be filed for ion of that property on the strength of that award 
and the period of limitation is art. 144 and not art. 120. In Sornavalli Ammal v. 
Muthayya Sastrigal’ by the award the plaintiffs were held to be entitled to certain 
immoveable property and the suit was filed to enforce that award. The contention 
was that the suit was barred as it was for specific ‘ormance of a contract. -The 
Court held that the suit was not barred as the article applicable was art. 144. Inthe 
judgment it was stated (p. 596) :— ` 


“No doubt, an award springs out of an agreement to AAD o S a res % 


itscif is a decision of the arbitrator binding upon the parties as a decision.” 

In Bhajahari Saha Banikya v. Behari Lal Basak? the suit was for recovery of isa 
sion of land on declaration of the plaintiff’s right thereto on the basis of an award. 
There, too, it was contended that the suit was for specific performance of a contract. 
That contention was rejected and the Court held that the suit fell under art. 144, 
taking the view that a valid award was operative even though neither party had 
sought to enforce it b Abies suit or under the summary procedure. 

Mr. J. C. Shah has ued that the award transfers pro in a manner 
not provided by the Transfer of Pro Property Act. The Transfer of Act deals 
with transfers of property by acts of parties and it cannot be that when an 
arbitrator by his award transfers property the transfer is by an act of parties: 
it is the result of a decision of a tribunal’ Even if Mr. Shah is right that this is a 
transfer by an act of parties, the Transfer of Property Act is not exhaustive ; 
it only deals with certain kinds of transfers, and an award is not one of the transfers 
dealt with by the statute. 

In our opinion, therefore, in order to determine whether an award is capable 
of creating an interest irproperty we have to consider both the terms of the award 
itself and the authority of the arbitrator who made the award. If the arbitrator 
had the ‘necessary authority and by the terms of the award an interest is created, 
then such an award i is capable of creating an interest in property. 


APPEAL FROM ORIGINAL CIVIL. 


Before Sir Leonard Stone, Ki., Chief Justice, and Mr Justice Chagla. 
MOHANLAL SOHANLAL v. PANNALAL JANKIDAS.* 


Contract—Measure of damages—.Braach of duty to insure buyer's goods agatnst flre—Desiruction of 
goods by firo—Fire caused by explosion tn Bombay docks—Bombay Eaplosion (Compensation) 
Ordinance XXXII of 1944—LAalAtity of vendor for neglect of duty to inrure goods against fire. 

The plaintiffs, acting as commission agents, bought.on behalf of defendants, bales of piece- 
goods, which could not be sent out of Bombay owing to the introduction of permit system 
on January 1, 1944. The goods were therefore stored in a godown for which the plaintiffs 
charged the defendants for rent and they also recovered insurance charges. The bales in 
fact were not insured against fire, and while they lay in the godown were destroyed by fire 
consequent upon the explosions in the Bombay docks on April 14, 1944. The explosions led to 
the passing by. the Government of India of the Bombay Explosion ( Compensation ) Ordi- 


1 A ee * Decided, April 11,'1947. O. C. J. Appeal 
32 (1908) L L. R. 88 Cal. 881. No, 80 af 1948 : Balt No. 1878 of 1944. 
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nance, 1944, to. provide for and regulate the payment of compensation in respect of the 
explosion, cL 14 of which provided for payment by the Central Government of compensa- 
tion for explosion damage to. property, being “damage caused by fire to property Insured 
whether wholly or partially at the time of the explosion against ftre under a policy...covering 
fire risk...an amount equal to the approved loss.” The plaintiffs did recetvé certain amount 
for the loes of bales under the Ordinance. In a suit by the plaintiffs a question arose what, 
under the ciroumstances, was the measure of the Hability of the plaintiffs to defendants In 
terma of damages for the breach of duty by plaintiffs in not insuring the bales :— 

Heid, (1) that the Ordinance could not be said to be an intervening cause or some indepen- 
dent volition which would make damages either unnatural or not the direct result of the 
breach of duty of plaintiffs, for whether or not the claim of an insured person would have been 
successful under a policy in the circumstances which happened, it was a claim which was 
barred by a law which itself provided for full compensation ; 

(2) that the proper measure of the indemnity or damages which the plaintiffs should make 
was the difference between what in fact was received under the Ordinance, and what would 


have been recefved if the plaintiffs in performance of their duty had insured the bales againat 


Surr to recover damages. The plaintiffs Pannalal Jankidas were commission 
agents carrying on business in Bombay. The defendant firm of Mohanlal Sohanlal 
carried on business at Deoria in the United Provinces. The plaintiffs used to buy 
bales of piece-goods in Bombay for and on behalf of the defendants and rail them 
out of Bombay according to instructions received from the defendants. 

On January 1, 1944, there came into force a permit system under which textile 
goods could be sent out of Bombey only under a permit obtained from the Textile 
Commissioner. This led to the ga bales purchased by plaintiffs on de- 
fendants’ account in a godown in B The plaintiffs ed the defendants 
for the rent for godown and they also aie for insurance of the bales against 
fire. As a matter of fact no insurance was ever taken out on the bales stored in 
the godown. 

On April 14, 1044, explosions occurred in the Bombay docks, which caused 
extensive fire in the area as the result of which the bales stored in the godown by 
the plaintiffs on defendants’ account were destroyed. The fites caused damage 
to ee owned by several persons to the tune of some crores of rupees. 

n July 1, 1944, the Government of India prom ted an Ordinance called the 
Bombay Explosion (Compensation) Ordinance, of 1944, whereby they 
undertook to pay compensation for properties destroyed fires caused by the 
explosions and set up machinery to ascertain the amount, of compensation. The 
material clauses were as follows :— 

Compensation for explosion damage io insured property.—Suabject to the provisions of this 
Ordinance, there shall be paid by the Central Government compensation for explosion damage to 
Property, being— 

(a) damage caused by fire to property insured whether wholly or partlalty at the time of 
the explosion against fire under a policy (other than a policy of marine insurance) 
covering fire risk, or damage caused by blast without fire intervening to property 
insured whether wholly or partially at the thme of the explosion under a policy (other 
than a policy of marine insurance) covering fire and explosion risks, of an amount 
equal to the proved loss, or 

(6) damage caused by blest without fire intervening to property insured wholly or 
partially at the time of the explosion against fire under a policy (other than a policy 
of marine insurance) covering fire risk but not an explosion risk, of an amount equal 
to 87} per centum of the proved loss, to the holder of the policy of insurance covering 


anything 
Act, 1018 (VU of 1918), or in the Memorandum of Association or Articles of Aseociation of any cam- 
peny or in any other Instrument, the insurer of any property, for explosion damage to which 
compensation is paid under s. 14, may pay from his assets in such manner and at such time as 
may be prescribed to and for the purposes of the Central Government a contribution of such an 
amount as may be agreed. 

16. Compensation for explosion damage to uninsured property.—(1) ‘Subject to the provisions 
ar alge ance eee akal be pete Hy tis Cee one ompR tan apaa 
damage to uninsured property at the following rates, namely :— 

R. 47 
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(a) In the case of immoveable property an amount equal to 75 per centum of the proved 
loss. 


(b) Xn the case of motor vehicles, an amount equal to 75 per cœenium of the proved loss. 

(c) In the case of household and personal effects, an amount (subject to a maxtmum of 
five thousand rupees in all for the effects of one household and the personal effects of 
all persons of that household) payable to the householder, equal to : 

(f) the proved loss, where the proved loss in respect of all the effects of the household 
and the personal effeots of all persons of the household does not exceed two thousand 
rupees, or 

(ti) two thousand rupees plus 75 per centum of the amount by which such proved loss 
exceeds two thousand rupees, in other cases. ' 

(d) In the case of stock-in-trade and merchandise, an amount (subject to a maxtnum of 
fifteen thousand rupees in all for the stock-in-trade and merchandise of any one 
business) equal to— i 

(f) the proved loss, where the proved loss in respect of the business does not exceed 
five thousand rupees, or 

(#) five thousand rupees plus 75 per cenian of the amount by which such proved loss 
exceeds ftve thousand rupere, in other cases. 

(2) Save as provided in clause (c) of sub-section (1), compensation under this section shall 
be paid to the owner of the damaged property or if the sald owner (or the householder in respect 
of damage to household. and personal effects) is deceased, to his legal representatives. : 

18. Certain legal proceedings barred.—{1) Nothing in this Ordinance shall prevent the re- 
covery of compensation for death or personal injury under the Workmen’s Compensation Act, 
1928 (VIL of 1928), or under any policy of life insurance or against personal accident or under any 
other contract or scheme providing for the payment of compensation for death or personal injury, 
or for damage to property under any policy of marine or miscellaneous insurance. 

(2) Save as provided in sub-section (1), no person shall have, or be deemed ever to have had, 
otherwise than under this Ordinance, any right whether in contract or in tort or otherwise to 
any comrpensstion or damages foc any death, personal injury or damage to or loss of any property, 
rights or interests, due to or in any way arising out of the explosion; and no suit or other legal 
proceedings for any such compensation or damages shall, eave as aforesaid, be maintainable in any 
Court against the Crown or the Trustees of the Port of Bombey, or the Municipal Corporation 
of the City of Bombay or against any servants or agents of the Crown or of the said Trustees or 
Municipal Corporation or against any other person whomsoever ; and no act or omission which 
caused or contribated to the explosion shall be deemed to have been done or omitted to be done 
otherwise than lawfully. as 

(8) No suit, prosecution or other legal proceeding whatsoever shall le against any person for 
anything in good faith done or ordered to be done in combating or mitigating the effects of the 
explosion, or for anything in good faith done or intended to be done in pursuance of this Ordinance 
or any rules or orders made thereunder. 

On October 81, 1944, the pon sued to recover Rs. 92,262-18-8 as the price 
of bales destroyed by fire. e defendants denied the claim and contended :— 

“At the time when defendant No. 1 was in Bombay the plaintiffs stated that the goods could 
not be railed immediately as before as it was uncertain when the permits could be obtained and 
that it would be therefore necessary for them to keep the goods in godowns and insure the goods. 
It was thereupon agreed between the plaintiffs and defendants that the defendants were to pay annas 
4 per bale per month to the plaintiffs for insurance charges and that the plaintiffs were to insure 
the goods in their own name and that the defendants were not to be responsible for any risk to the 
goods and that the plaintiffs were to be solely responsible for all the risk in respect of the goods.” 

They also counterclaimed Rs. 98,299-10-0 from the plaintiffs. 

The case was tried by Bhagwati J., who held the above contention not proved 
and further held that the pro in the goods had passed to the defendants, and 
that the plaintiffs were entitled to debit to the defendants the actual cost price 
of the bales, plus their commission and costs rightly incurred by them and that 
they were entitled to indemnity in t of the amount so found due. It was 
also held that the defendants’ claim ejther as an item in the account or as and by 
way of set-off by way of counterclaim in respect of the bales consumed by fire. 
was barred under Ordinance XXXII of 1944. 

The defendants appealed. 


M. P. Amin, with M. M. Desai, for the appellants. . 
K. A. Sonyiee, with I. G. Thakor, for the respondents. 
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Srons C. J. This is an appel by the defendants, as kartas of a joint Hindu 
family, from a judgment of Mr. Justice Bhagwati, dated March 27, 1946, 
whereby it was ordered that the plaintiff firm, who is described in the title to these 
proceedings, as “‘carrying on business as commission agents”, was entitled to have 
an account taken, subject to certain allowances and to giving credit for payments 
made on account of : 

“the actual cost price of the said 45 and 47 bales in aggregate 93 bales belonging to the defend- 
ants’ joint family firms of Mohanlal Sohanlal and Mohanlal Keartwal and destroyéd on account of 
the fire due to the explosion as mentioned in the plaint as also their commission costs charge and 
expenses in respect thereof rightly incurred by the plaintiffs as such commission agents of the 
defendants and that they are entitled to an indemnity from the defendants in respect of the said 

amount.”” 

The defendants filed a counterclaim to the action whereby they claimed credit 
in respect of the amount of insurance against fire which they alleged the plaintiff 
firm ought to have taken out or alternatively damages. This counterclaim was 
dismissed by the learned trial Judge, and he ordered the defendants to pay three- 
fourths of the plaintiff’s costs of the action and counterclaim. 

The action and counterclaim arose out of an order given by the defendants to 
the plaintiff firm, on or about February 6, 1944, for the purchase of 800 bales of 
cloth and concerns 92 of such bales, which were in a godown rented by the plaintiff 
firm, and being in such godown were destroyed by as the result of fire caused 
by the explosions, which occurred in the docks of this City,on April 14, 1044. 

The whole matter was capable of being contained in the narrowed limits ofa witness 
action which should have occupied at the most three or four days, since the vital 
factor is as to the terms and nature of an oral contract, made by Mr. Mohanlal 
Puranlal (one of the defendants) with Mr. Madhanlal Surajmal on behalf of the 
plaintiff firm, with regard to these 800 bales, and in parti whether it was the 
duty of the plaintiff firm, as agents for the defendants, to insure the bales of 
cloth against fire during the period, when the bales would have to remain in go- 
downs in Bombay, pending the receipt of the necessary permit from the Textile 
Commissioner for their removal out of Bombay, pursuant to the permit system 
which had come into operation on January 1, 1944. Neverthelesg, so bitterly 
was the matter contested in the Court below and such was the aggravation of the 
irrelevancies introduced, that the trial of this action has involved costs of about 
Rs. 60,000, has dragged on for 14 days, and resulted in a judgment by the learned 
Judge ‘of some 40 printed pages in length. Costs have been wasted, and we pro- 
, pose in the exercise of our discretion to make a special order with regard to 
at the conclusion of our judgments. But I cannot fail to observe that it is this 
type of proceedings which adds fuel to the fires of controversy with regard to the 
delays and heavy costs of litigation on the Original Side of this High Court. 

As developed and controlled in this Court a short problem emerges, though 
one which in one of its aspects, is not free from difficulty. It is the case of the 
plaintff firm that it was acting as an agent on a commission basis for the defen- 
dants for the purchase and despatch of these 800 bales of cloth. So that the 
alternative and inconsistent plea which the defendants raised in the Court below, 
that the plaintiff firm was their pacca adatia, does not arise at all, if the defendants’ 
main submission, that as their agent, it was the duty of the plaintiff firm to insure 
these bales of cloth succeeds, as in my opinion it must succeed. The real difficulty 
is with regard to the measure of damages, having regard to the Bo age feet aie 
(Compensation) Ordinance XXXII of 1944 promulgated on July 18 of that year. 
But in view of his finding in the lower Court that there was no liability of the 

plaintiff firm to effect an ee eet fire, this question is not dealt with by 
the learned Judge in his jud 

This finding is upon issue No. Wi which is amongst the 18 issues raised in the 
trial Court : 

“Whether it was agreed that the plaintiffs were to insure the goods in their own names and the 
defendants were not to be responsible for any risk to the goods as alleged in para 4ofthe written 
statement.” 

By its plaint the plaintiff firm alleged: ` 
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“The plaintiffs have been acting as the commission agents of the defendants’ joint family 
Se ee es en ne Dee a hoes ee en ee eee 
And in paragraph 8 : 

“On or about February 6, 1944, defendant No. i Sine 40 Banier aad ar torah 6 
or 10 days. During his stay in Bombay defendant No. 1 in company of the plaintiffs’ partner 
purchased plecegoods from time to time, from various merchants in Bombey in the name of the 
plaintiffs as defendants’ commission agents. The bales purchased during the said period by 
defendant No. | personally in Bombey aggregated to about 278 bales.” 

And in paragraphs 10 and 11: 

“The plaintiffs, as commission agents from time to time, paid for and took delivery of for and 
on behalf of the defendats’ joint family firms, the aforsaid bales purchased by the 1st defendant in 
Bombay. The defendants, from time to time, made payments to the plaintiffs in respect of the 
aforesaid purchase, 

The plaintiffs with the knowledge and approval of the defendants kept the aforesaid bales; 
as well as bales from time to time subsequently purchased for and on behalf of the defendants’ 
said joint family firm in godowns Nos. 4 and 25 Baroda Street, Argyle Road, Bombay, ocoupled 
by Messrs. Madanlal Banwarilal and Messrs. Nandram Manmohan and tn godown at Kalbadevi 
occupied by the plaintiffa,on account and at the risk of the defendants’ said joint family firms 
uninsured pending obtaining the permits for consigning the same. The defendants were fully 
aware of the same and never raised any objection thereto.” 

The defendants by their written statement said : 

“Without prejudice to the aforesaid contentions and in the event of it being held that the 
plaintiffs were commission agents, the defendants say that the plaintiffs had agreed and under- 
taken to ensure all the bales which were to be kept in the godowns and were bound to insure the 
same. The defendants say that the plaintiffs were guilty of negligence and misconduct in the 
business of agency as in spite of the specific instructions and agreement they failed to insure the 
said bales. Tho defendants say that on account of the plaintiffs’ said negligence and misconduct. 
the plaintiffs are not entitled to be indemnified in respect of the bales destroyed by fire. The 
defendants further submit that in any event the plaintiffs are liable to make good the loss 
caused to the defendants by their failure to insure the said bales. The defendants submit that the 
plaintiffs are not entitled to make any claim against the defendants in respect of the sald 92 bales.” 

After an exhaustive consideration of the evidence, the learned trial Judge came 
to the conclusion that the agreement to insure was not proved, though he came to 
the conclusion, with which I agree, that the plaintiffs’ firm acted as the commission 
agents for the defendants, and further, aer discussing the various additional 
expenses which would be incurred by reason of the introduction of the permit 
system, such as 8 as. per bale for transport to the godown, 8 as. per bale as godown 
rent and, “‘if insurance were effected 4 as. per bale batere the period may be, 
a day or a month” the learñed Judge continued :— 

“I am also af opinion that defendant No. 1 must have agreed to these charges as such. There 
was nothing to demur against this. The charges were not such as to excite any further investiga- 
tion and defendant No. 1 must have agreed to pay these charges on behalf of the defendants. If’ 
the matter rested here, there would be nothing further to trouble about but both the parties have 
gone much further than what in my opinion they should have. Whereas Madanlal on behalf of 
the plaintiffs asserted that after this conversation he asked the first defendant whether he was ins- 
tructing him to effect insurance of these bales defendant No. 1 told him that not much time would 
be occupied in obtaining the permits and that if necessary, he would give instructions to the plain- 
tiffs from Deoria later on, the first defendant asserted as was sworn to in paragraph 4 of the written 
statement and counterclaim of the defendants that the plaintiffs agreed that they would insure 
the bales in their own name and that they would be responsible for the loss in respect of the goods 
and that the defendants would not be at all responsible in connection with the same. . 

I do not believe Madanlal when he says that he asked for instructions from defendant No. 1 
when defendant No. 1 was about to leave for Deoria and the first defendant said he would send 
instructions later on. I also do not believe the first defendant when he said that there was such 
an agreement arrived at between the parties as set out in para 4 of their written statement and’ 
counterclaim. In his cross-cxamiination, he at one time stated that there was no such talk expressly 
about the risk or responsibility In connection with these goods between Madanlal and himself. 
At another time he stated that the plaintiffs were pacoa adatias and-that he was not concerned 
with the goods up to the time the railway receipts in respect thereof had been obtained by him, 
that he was not concerned with what the plaintiffs did in the matter of the insurance, and that 
therefore there was no necessity of having any conversation between the parties, yet he said that 
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the matter was talked about, when conversations used to take place between Madanlal and him- 
self. I do not accept a word of what defendant No. 1 said in the witness-box in this behalf. 
I have already characterised the evidence of the first defendant as that of an untruthful witness, 
I hold that he has failed to establish the agreement which was pleaded on behalf of the defendants. 
As regards Madanlal also there were certain points in which he was really found to be unreliable 
in the witnese-box.” a 

It comes to this, that owing to the confusion introduced into the trial by the 
averments and denials with regard to pacca adatia, the learned Judge has been 
constrained to say that the evidence of both Mr. Mohanlal Puranmal and 
Mr. Madanlal Surajmal, who admittedly made such arrangements and agreements 
as were in fact made, is not to be believed. 

If the matter had rested there, as the onus of proof is on the defendants to prove 
their counterclaim, that is to say, the obligation of the plaintiff firm to insure 
against fire, they would have failed to do so. But the learned Judge does not 
appear to have given any sufficient weight to the documentary evidence, which 
in my judgment is conclusive in favour of the defendants’ counterclaim. 


The whole of these 800 bales could not be despatched at the same time, and it is 
common ground that they had to be and were in fact sent to the defendants piece- 
meal, 99 of the 101 bales were despatched by rail on February 14, 1944, after an 
intervening period of being retained in godowns for varying periods while permits 
were being sought, and with regard to the 99 bales advices or invoices were sent 
by the plaintiff firm to the defendants. The second consignment of 91 bales which 
had algo been similarly treated was despatched on April 10, 1944, but in the case 
of these bales owing to the intervention of the explosion and fire, it seems that the 
advices or invoices were either not sent Pasa or, if sent, were not received. 
The third consignment was to be the 9% bales which were in fact destroyed. A per- 
mit had been applied for for these bales on March 4, but had not been received 
before the explosion and fire. The total of these three consignments is 284 bales, 
leaving 6 bales which are described as “‘local pieces”, and it appears that they were 
subject to special treatment, and we need not bother any more about them. 


lt is common ground that these three consignments, totalling 284 bales, were 
all of them included in the subject-matter of the agreement, relative to the 800 
bales, that is to say, the oral agreement arrived at between Mr. Mohanlal Puranmal 
and Mr. Madanlal Surajmal on or about February 6, 1944, and the vital docu- 
ments are the advices or invoices, sent by the plaintiff firm to the defendants in 
respect of the first consignment, and show in the case of the 99 bales of the 101 
bales of the first consignment, a regular deduction at the rate of four annas per 
bale in respect of insurance, which is debited to the defendants’ account with the 
plaintiff firm. But the matter does not rest there, for there has been put in 
evidence an advice or invoice of the plaintiff firm addressed to the defendants and 
dated November 18, 1948, that is to say, before the permit system was introduced 
` and therefore before the necessity for retaining the goods for some period in Bom- 
bay arose, and although in this invoice, commission, charity, armani E com- 
mittee and registration charges are debited against the defendants, as well as the 
price of the consigned, there is no debit in Sat of insurance. However, 
in the case of the ten advices or invoices, one of them dated February 9, five of them, 
dated February 12, and the remaining four, dated February 14, referential to 99 
of the 101 bales of the first consignment, in each case there is debited against the 
defendants not only the customary ; for commission, charity, mukedamage 
and committee, but also the three new in respect of transporting the bales 
to the godown, godown rent and insurance. The insurance charge is always at 
the rate of 4 annas per bale. How in these circumstances the plaintiff firm can be 
heard to say that its dealings with the defendants with regard to the three consign- 
ments, all of which are by the arrangements made in respect of the 800 
bales on or about Feb 6, 1944, did not contain the obligation to insure when 
the bales had to wait in a godown, I find it difficult to understand. Confronted 
with this position, Mr. Madanlal Surajmal under cross-examination made the 
surprising statement that the charge of sums for insurance in these Invoices was 
*‘a mistake”, a statement still born in point of veracity, in the mouth of the witness’ 
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when what happened in the case of the remaining two bales of the 101 bales is 
considered. 

These two bales were immediately broken up and despatched to the defendants 

_ by parcel post, and no insurance was charged in respect of them because there was 
no waiting period in godown. The learned trial Judge has found that the in- 
surance on the 99 bales was due to ‘stupidity’, which can only mean that 
the advices or invoices contained a fraudulent misrepresentation that the defen- 
dants’ risk against fire had been covered when in fact it had not. In my judgment 
it does not lie with the plaintiff firm or its witness to attempt to excuse their de- 
fault in not insuring by asserting that when they in fact charged the defendants 
with insurance premia they did so dishonestly. ` 

The inevitable and irresistible inference to be drawn from the documents is 
that it was the duty of the plaintiff firm to insure, and as they did not insure the 
92 bales comprised in the third consignment and which were destroyed, they must 
bear the consequences for their breach of duty. 

In my opinion this is a case in which what was said by Lord Simonds in delivering 
the judgment of the Judicial Committee in Ramdhandas Jhajharia v. j 
applies with equal force (p. 245) : 

“Upon this apparently simple question oral evidence voluminous and bewildering has been 
given and their Lordships find themselves in agreement with Chagla J. who in the Appeal Court 
said : ‘In a case where oral testimony is of such an unreliable and untrustworthy character, the 
safest policy would be to let the Gocuments speak for themselves.’ This does not mean that, 
when the question whether a transaction is a sale or a mortgage, form is to be perferred to sub- 
stance. It is an inviolable rule that upon such e question the Court must find the substance be- 
hind the form. But where the oral evidence is unreliable and contradictory the Court cannot 
safely depart from the written evidence of the document.” 

In my judgment the plaintiff firm is shown by the documentary evidence to be 
clearly liable for the consequences of its default is not insuring these 92 bales 
against fire. That raises the only question of any difficulty in this case, and the 
one to which most of the arguments in this Court have been addressed, viz. what 
is the measure of the liability of the plaintiff firm to the defendants in terms of 
compensation or damages for the breach of duty of the plaintiff firm in not insuring 
these 92 bales. 

The question arises in this way. The plaintiff firm called as a witness 
Mr. Shembavanekar, who is an Assistant Branch Manager of the Triton Insurance 
Co., Ltd., a company which amongst other business insures against fire, and he 
states that in Bombay a fire insurance policy, “‘is on a standard form prescribed 
by the Bombay Fire Insurance Association”, and he produced (exhibit A-18) a 
standard form of policy. His evidence shows that the rates for fire insurance 
vary greatly. But it ass shows that the rate agreed between the plaintiff firm 
and the defendants at 4 annas per bale per month, is not an unreasonable rate, 
since it is common ground that a bale was taken as worth Rs. 1,000, and the rate 
is a quarter of 1} per cent. which works out at 4 as. 44} p. per bale per month. 

Turning to the common form of policy, it is however apparent that it would 
have needed some modification, since it provides that unless otherwise expressly 
stated in the policy the insurance does not cover “‘goods held in trust or on com- 
mission” and also there is expressly excluded by sub-paragraph (h) : 

“Any loss or damage occasioned by or through or in consequence of explosion but loss or 
damage by explosion of gas used for illuminating or domestic purposes in a building in which 
gas is not generated and which does not form part of any gas works, will be deemed to be loss by 
fire within the meaning of this policy.” 

There is also excluded by paragraph 6 of the standard form of policy, loss or 
damage: ‘‘directly or iadi ely , approximately or remotely occasioned by or con- 
tributed to by any of the following occurrences, or which, either in origin or extent 
directly or indirectly, approximately or remotely arises out of or in connection 
with any of such occurrences”, and amongst the occurrences are, “war or warlike 
operations.” So that the point taken by Mr. Somjee on behalf of the plaintiff 
firm is that even if an insurance had been effected, the fire caused as the result of 
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the explosion of an ammunition ship in the docks on April 14 would have been 
an excepted risk, and he relies upon. such cases as Stanley v. Western Insurance 
Company) H Hill Rubter and Chemical Co. and Insurance Co., In re? 
and Curtis’s and Haroey (Canada) v. North Britain and ercantile Insurance Co? 
What the position would have been under such a standard form of policy, having 
Sjel to the facts of the explosion which caused the fires which burnt the 92 
does not, in my opinion, become material. There is no evidence in this 
case as to what in fact occurred, because by the Bombay Explosion (Compensa- 
tion) Ordinance XXXII of 1944, the Government of India passed an Ordinance: 
“to provide for and regulate the payment of compensation” in respect of the ex- 
plosions and fires in Bombay on April 14, 1944, and it is cl. 14 of that Ordinance 
which deals with the position of property insured against fire, and provides that 
subject to the provisions of the Ordinance, there shall be paid by the Central 
Government compensation for explosion damage to property, being ‘‘damage 
caused by fire to pro insured whether wholly or penay at the time of the 
explosion against fire un er a policy....covering fire risk. ...an amount equal to 
the approved loss.” Clause 15 provides that the insurer of ] roperties covered by 
cl. 14 may pay from his assets in such manner and at such times as may be pres- 
cribed to and for the purposes of the Central Government a contribution of such an 
amount as may be agreed.” Clause 16 provides for compensation for explosion 
to uninsured property and under this clause approximately 50 per cent. 
of the value of the 92 bales has already been received by the laintiff firm, so that 
it is the difference between what has already been received from Government and 
the full loss which is the amount in dispute on the counterclaim. 
Sub-clause 18 (2) of the Ordinance provides : 
“No person shall have, or be deemed ever to have had, otherwise than under this Ordinance 


ee i NAA maintainable in any Court against. ...any other person 
whomsoever.” 

Mr. Shembavanekar stated under cross-examination that there was a settle- 
ment between Government and the Insurance Companies whereby the Insurance 
Companies contributed 12} per cent. for the claims of their clients, Government 
To ort other 87} per cent. He further says that the contribution by the 

mpanies was the result of a settlement between the Companies and 
Government. ‘The clients were thus paid the full amount of their claims.” That 
of course has. reference to the provisions of cl. 14 of the Ordinance. 

The contention of the defendants is, that if the plaintiff firm had effected the 
insurance on. these 92 bales, as its duty was, full compensation would have been 
preg and not one-half only, and accordingly that is the measure of the indem- 

or damages which by eir counterclaim they claim from the plaintiff firm. 
it 1s of course impossible to ae one what would have happened if Government 
and the Insurance Companies not come to the arrangement, whereby persons 
insured against fire were paid in full. But the fact remains that all persons whose 
property was insured agamst fire received, and in my opinion received directly asa 
consequence of their insurance policies, the full amount of the proved claim. In 
my opinion the Ordinance cannot be said to be an intervening cause or some in- 
dependent volition which would make damages either unnatural or not the direct 
result of the breach of duty of the plaintiff firm, for whether or not the claim of an 
insured person would have been successful under a policy in the circumstances 
which happened, it is a claim which was barred by a law which itself provided 
for full compensation. In my opinion therefore the proper measure of the indem- 
nity or damages which the plaintiff frm must make is the difference between what 
was in fact received under the Ordinance, and what would have been received if 
the plaintiff firm in the performance of its duty had insured these 92 bales against 
fire. The order of the Court below will be set aside. 


1 Netcare C 8 [i921] 1 A. C. 308. 
920] 1 K. B. 257. A 
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pe judice to the rights of either party to appeal against this judgment 
on Court, the parties have agreed, in order to save the costs and the delay 
of a a ees to make i inquiries and take accounts, that the result is that there 
will be nothing due or owing by the plaintiff firm to the defendants under the 
counterclaim, or by the defendants to the plaintiffs under the plaint, as the two 
amounts are approximately the same. So there will be on that basis no order 
on the plaint or on the counterclaim though in substance the defendants have 
succeeded. ‘The appeal, must therefore be allowed and the cross-objections dis- 
missed. 

With regard to costs. The only real difficulty in this case has been with regard 
to the indemnity or damages, and the only evidence with regard to that is the 
evidence of Mr. Shembavanekar, which is commendably short and occupies only 
two pages of the 859 printed pages of the record of this ap eal. There was a 
shocking waste of time and expense in the lower Court ended: by the defendants 

pursuing the alternative, though inconsistent allegation, that the plaintiff firm 
were pacca adatias and not their commission agents. Having given this matter 
our careful consideration, we have come to the conclusion that the proper order 
with regard to costs is to deprive the defendants of all their costs in the trial Court 
and to give them their costs of this appeal, no order as to costs of cross-objections. 


Cuaata J. I agree. 


As we are differing from the trial Court on a question of fact, I should like to add 
a few words. The burden of proving the areant to insure was undoubtedly 
upon the defendants, and the learned Judge come to the conclusion tbat they 
have failed to establish the agreement. The agreement wasd to by defendant 
No. 1, and if the matter rested only on the appreciation of the oral testimony of 
this witness, the Court of Appeal would certainly not have interfered with the 
decision of the learned Judge. 


But the circumstances under which the learned Judge gave his finding are Tr 
According to defendant No. 1, the ent was arrived at wi 
anlal, a partner in the plaintiff firm. in his evidence denied that 
any such agreement was arrived at. It is not as if ‘the learned Judge weighed 
up the conflicting testimony of these two witnesses and came to the conclusion 
that Mohanlal’s evidence was to be preferred to that of Madanlal. The learned 
Judge has characterised both witnesses in very strong as unreliable. 
With regard to Madanlal, he has gone so far as to say that he could not accept 
his testimony unless it was corroborated by documents which were incontrover- 
tible. In view of this state of evidence, it is desirable to try and discover some 
documentary evidence which might act as a sure and clear pointer to where the 
truth lies. Fortunately in this case that pointer is supplied by documentary 
evidence of the most clear and cogent character. : 
It can hardly be disputed that on February 6, 1944, defendant No. 1 gave instruc- 
tions to the plaintiff to purhcase 800 bales. One hundred and one bales out of 
these 800 were despatched on February 14, 1944, and advices in respect of 99 
bales out of these 101 bales were sent by the plaintiffs to the defendants. Now 
in all these invoices the plaintiffs have charged thedefendants 4 annas per bale for 
insurance. The defendants’ case is that the agreement was to charge for insurance 
at the rate of as. 4 per bale, and these advices to my mind clinch the matter and 
eas a corroborate the defendants’ case. It is not possible to distinguish 
ese 99 bales and the 92 bales which are the subject-matter of this litiga- 
tons 1 Tf the plaintiffs charged as. 4 per bale for insurance pursuant to this agreement 
ect of 99 bales, then they had no answer to the defendants’ claim with re- 
gard t to "the 92 bales with which we are concerned. Madanlal, realizing how damn- 
ing this documentary evidence was, tried to explain it away by suggesting that 
these insurance charges were not really i in respect of insurance but in respect of 
supervision. This explanation is so patently false that the learned Judge has not 
accepted it and Madanlal himself went back upon it later in his tesitmony. The 
next suggestion which was made was that the plaintiffs charged for insurance 
with a view to make illicit gain although there was no agreement to insure and 
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in fact goods were not insured, and curiously enough the learned Judge has ac- 
cepted this explanation. In my opinion when there is a document which conclu- 
sively establishes a party's right, the Court should not permit-the other party to 
put forward a case in explanation of that document which depends upon the 
admission of the other party that his conduct was dishonest and fraudulent. 

But-the matter does not rest here. In my opinion all the probabilities are in 
favour of the Court coming to the conclusion that there was an agreement with 
Tegard to insuring these goods. The permit system came into existence in January ` 
1944 which necessitated a change in the mode of business. Goods could not be 
immediately despatched: they had to be brought into the plaintiffs’ godown and 
stored there for some time. It is common ground that the defendants agreed to 
pay to the plaintiffs additional charges in respect of storing the goods in the 
godown. It seems to me highly probable that under these circumstances the 
defendants should also have instructed the plaintiffs to insure the goods and should 
have agreed to pay the insurance charges. Surprisingly enough the learned Judge 
him sel? takes the same view of the probabilities of the case, and he definitely ex- 
presses the opinion that defendant No. 1 must have agreed to pay the insurance 

es on behalf of the defendants; but having come so far, he refuses to go to the 
logical length and hold that instructions were given to insure the goods by defen- 
dant No. 1 and that there was an agreement to pay these charges. 

A great deal has been made by Mr. Somjee of the fact that in the written 
statement the agreement pleaded was not only with regard to the payment of 
as. 4 per bale for insurance charges but also that the plaintiffs were to insure the 
goods in their own name and that the defendants were not to be nsible for 
ae risk to the goods and that the plaintiffs were to be solely responsible for all the 
risk in respect of the goods. During the trial Mr. M. P. Amin, counsel for the 
defendants, made it clear that he was only relying on the agreement to the extent 
that the insurance was to be effected against fire on an ordi fire Insurance 
policy. Really the material part of the agreement which the defendants set out 
to prove was an agreement to insure the goods on the of the plaintiffs against 
fire and the liability of the defendants to pay as. 4 ae, The further elabora- 
tion of the agreement was really due to the rather inconsistent case that the defen- 
dants put forward at the trial that the plaintiffs were not their commission agents 
but their pucca adatias. This contention was not pressed before us. A party 
may allege that there was an agreement in respect of three or four points and 
he may succeed only in establishing that there was an agreement only on one point. 
That does not necessarily negative his whole case with regard to the agreement. 
~ In my opinion the learned Judge has not attached that importance to the docu- 
mentary evidence in the case which he should have done. he had, I am sure he 
would have come to the same conclusion, namely, that the documen evidence 
is only consistent with the agreement alleged by the defendants and is mconsistent 
with the absence of such an agreement. 

It has been further argued by Mr. Somjee that the defendants cannot maintain 
this claim in respect of the loss suffered by them against the plaintiffs in view of 
8. 18 of Ordinance No. XXXII of 1944. That section bars any suit whether in 
contract or in tort or otherwise to any compensation or damages for any loss of any 
property due to or in any way arising out of the explosion. Now in my opinion 
the defendants’ claim does not arise out of the explosion nor is it in any way due 
to the explosion. The plaintiffs have filed this suit as agents on an mdemnity, 
and the defendants’ answer is that they were entitled to a set-off against the 
amount due to the plaintiffs the loss incurred by them by reason of the fact that the 
a as the defendants’ agents did not carry out the defendants’ instructions. 

f the plaintiffs’ claim on the indemnity does not arise out of the explosion, equally 
so does the defendants’ set-off not so arise. The defendants’ cause of action is 
failure by the plaintiffs to carry out their instructions, and that cause of action has 
nothing whatever to do with the explosion. 

It has also been argued by Mr. Somjee that the damages sought to be recovered 
by the defendants are too remote. It is argued that in law the liability of the 
plaintiffs is what the liability of the insurer would have been; or, in other words, 
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the defendants can only recover from the plaintiffs what they would have recovered 
from the insurance company on an ordinary fire insurance policy if the goods had 
been insured. Mr. Somjee says that under the Ordinance there is no liability on 
the insurance company and the only liability is on the Government itself; and, 
therefore, the defendants are not entitled to get from the plaintiffs what they 
would have recovered from the Government, Mr. Somjee further says that if the 
Ordinance bad not been passed, in view ‘of conditions Nos. 6 and 7 of the policy, 
` inasmuch as the goods are not insured against explosion, the insurance company 
would not have been liable at all. In the first place, this point does not seem to 
have been argued before the learned Judge below and I agree that no proper issue 
has been raised. But the position on the Ordinance seems to bethat under cl. 14 
Government takes over the liability of the insurer to pay for the loss caused to the 
insured property. Therefore the Government becomes the insurer and the only 
condition of its liability is that the goods should be insured against fire, and under 
cl. 18 it is provided that the only right that an insured has for compensation or 
damages for any damage or loss to the property is the right which the Ordinance 
gives him and every other right is extinguished. Therefore when the loss occurred, 
namely, on April 14, 1944, ahi aa by reason of the Ordinance the only 
right that the holder of the fire policy had was not against the insurer but against 
the Government; end what the defendants are claiming against the plaintiffs is 
the compensation which the Government would have paid them if the goods had 
been insured. 

Further it must be remembered that the question whether the insurance com- 
pany was liable on an ordinary fire insurance policy or not has not been litigated 
and could never be litigated in view ofcl. 180f Ordinance No. XXXII of 1944. It 
could not be said that the plaintiffs had no claim against the insurance company 
on the policy on April 14, 1944. The insurance company might have in defence 
taken its stand on ae Nos. 6 and 7 of the policy. But the plaintiffs’ claim and the 
plaintiffs’ rights under the policy were taken over by the Government by the 
Ordinance and the Government became liable to pay compensation in place of the 
insurance company. 


Attorneys for appellants : Khanderao, Laud & Cc. 
Attorneys for respondents : Raghavayya & Nagindas. 


APPELLATE CIVIL. 


Before Mr. Justice Lokur and Mr. Justice Bavdckar. 


DIGAMBAR NARAYAN MODAK v. MALEGAON CO-OPERATIVE 
CREDIT SOCIETY.* 

Bombay Co-operative Socteties Act (Bom. VII of 1925), Sec. 5J—Soctety in Hguidation—Darkhast 
proceeding against—Leave of Ragistrar not obtatned—Whether darkhast can be proceeded 
with—Darkhast whether “legal proceeding’’—Permission to obtain leave of Registrar to continue 
darkhast in second appeal. ' 

A darkhast proceeding is a “legal proceeding” within the meaning of s. 51 of the Bombey 
Co-operative Societies Act, 1925. 

The liquidator of a Co-operative Society in a suit filed on its behalf against the appellant 
recovered posession of certain property. The appellant, without obtaining the leave of 
the Registrar under s. 51 of the Bombay Co-operative Societies Act, appealed against the 
decree and the appellate Court reversed the decree of the trial Court and dismiased the Society's 
suit. The High Court on appeal by the Society confirmed the decree of the lower appellate 
Court and dismissed the appeal with costs. The appellant then presented a darkhast to 
recover his costs in the three Courts by attachment and sale of the moveable property of the 
Society. The lower Courts held thet the darkhast itself did not lie without the leave of the 
Registrar as required under 8. 51 of the Act and dismissed the darkhast :— 


~ Decided, February 11, 1946. Second decree passed by R. M. Kulkarni, Sub- 
Appeal No. 801 of 1948, from the decimon ordinate Judge at Baramati, in Darkhast 
of M.S Patil, Assistant Judge at Poona, No. 21 of 1948. 

in Appeal No. 92 of 1948, confirming the 
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Held, remanding the darkhast, that the case was a proper one in which the appellant should 
be given a reasonable opportunity to obtain and produce the Registrar's leave to continne 
the darkhast under s. 51 of the Act. 

Sadasktv Ganpatrao v. Vithaldas Nanohand,' referred to 


Tae facts are stated in the judgment. 


P. V. Kane, for the appellant. 
S. G. Patwardhan, Government Pleader, for the E 


Loxor J. This is an appeal arising out of execution proceedings. The Malegaon 
Co-operative Credit Society went into liquidation and its liquidator filed & suit 
on its behalf against the appellant and others to recover sari of certain pro- 
perty. The suit was decided in its favour and the appe who was defendant 

4 was ordered to deliver possession of the property to the society. The appel- 
lant appealed against the decree and the appellate Court reversed the decree of the 
trial Cont and dismissed the society’s suit with costs throughout. The decree 
of the first appellate Court was confirmed in second appeal by this Court and the 
appeal was dismissed with costs. Thus the appellant became entitled to recover 
Rs. 226-9-10 for his costs in the three Courts, and he presented this darkhast to- 
recover that amount by attachment and sale of the moveable properties of the 
society found in its office. The executing Court called a the appellant to show 
how the darkhast was maintainable without the leave of the Registrar as required 
by s. 51 of the Bombay Co-o tive Societies Act, 1925. After hearing the 
appellant, the executing Court dismissed the darkhast on the ground that it had 
no jurisdiction to proceed with it in the absence of the leave of the Registrar of 
Co-operative Societies. That order was confirmed in appeal by the learned Assis- 
tant Judge at Poona. 

Section 51 of the Bombay Co-operative Societies Act, 1925, runs as follows :— 

‘Save in so far as is expressly provided in this Act no civil Court shall take cognixance of any 
matter Gonnected with the winding up or dissolution of a soctety under this Act, and when a wind- 
ing up order has been made no suit or other legal proceeding shall lie or be proceeded with against 
the society exoept by leave of the Registrar and subject to such terms ashe may impose.” 

It is admitted that a winding up order bas been made and, therefore, the second. 
part of this section would be a plicable MM. Kane argues that the second part 
does not apply to a darkhast aae since it is not a “legal proceeding”, 
which expression must be deemed to have been used ejusdem generis with the pre- 

ing word “suit”. But a darkhast is undoubtedly a legal proceeding and under 
the section any legal proceeding, as much as a suit, requires the leave of the Regis- 
trar before it is started or before it is proceeded with. 

The circumstances of this case are, however, peculiar. In this case the position 
of the parties has been fluctuating. The leave of the Registrar is required only 
when a suit or a legal proceeding is stituted against a society in liquidation. Here 
the suit was started by the Society against the appellant and, therefore, no leave 
of the Registrar under s. 51 was then required. When the suit was decided in 
favour of the society, the appellant preferred an appeal to the District Court 
against the society and then the proceeding became one against the society and, 
therefore, it could not be proceeded with without the leave of the Registrar. 
There was then no question or aring a legal proceeding, since, as held in Kristnama 
Chariar v. Mangammal’, the appeal was merely a continuation of the suit which 
had already been filed. Therefore, it was not a case of E a i, 
proceeding, but it was a case of continuation of a legal ay started, 
and as it was against a society in liquidation, the oe a Court could not pro- 
ceed with it in the absence of the leave of the Registrar. But war tly no such 
objection was raised when the appeal was heard. Thea ecided in favour 
of the appellant and in the second appeal the society became ie the appellant, and 
as that proceeding was not against the society, there was no question of any leave 
being obtained from the Registrar. After that a pe was dismissed, the present 
darkhast was started against the society and it could-not be proceeded with without 


1 (1895) I. L. R. 20 Bom. 198. 2 (1902) I. L. R. 26 Mad. 91, 95. 
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the leave of the Registrar. Both the Courts below have held that the darkhast 
itself did not lie without the leave of the Registrar and on that ground dismissed 
the darkhast. But as in the case of the appeal, the darkhast also is a continuation 
of the suit, as held in Sadashiv Ganpatrao v. Vithaldas Nanchand,' and therefore, 
the filing of the darkhast was not the starting of a new legal proceeding, but only a 
continuation of the suit already filed by the society against the appellant. But 
as the proceeding in the darkhast was agatnst the society in liaan, it could 
not be proceeded with in the absence of the Registrar’s leave. In such circum- 
stances, the proper course was to allow time to the appellant to obtain the Re- 
gistrar’s leave and produce it. But MM. Kane contends that this contention 
should have been raised in the appeal when he had filed it against the society in 
liquidation, and as it was not urged and the appeal was decided in the appellant’s 
favour, it must be taken either that the objection was waived or that the society 
was now precluded from raising the objection on the ground of res judicata. But 
as the Court had no jurisdiction to proceed with any legal proceeding against the 
society in liquidation without the leave of the Registrar, there could be no waiver, 
and as the question was not raised and the appeal was decided in favour of the 
appellant, there can be no bar of res judicata. The same proceeding having con- 
tinued even in the darkhast, it is open to the society to raise the objection of the 
want of the Registrar’s leave at any stage of the proceeding. : : 
On the other hand the learned Governinant Pleader contends on behalf of the 
society that the appellant should not be given any more opportunity to produce 
the Registrar’s leave, since till now he bas never made any attempt to apply for 
such lesve. There are several cases under the Pensions Act where in a second 
appeal permission was given to produce a certificate under that Act, and the suit 
was remanded to the trial Court to enable the party to obtain and produce such 
certificate. We think that this is a proper case in which the appellant should be 
given an opportunity of approaching the Registrar and seeking his leave to continue 
the darkhast. If he succeeds in obtaining the leave and producing it, thén the 
darkhast will have to be proceeded with. If he fails to obtain the leave, then the 
darkhast will have to be dismissed. R 
But as the appellant did not ask for an opportunity to obtain and produce the 
Registrar’s leave in the lower Courts or even in this Court in the memorandum of 
a , we think that he should bear the costs of both the appellate Courts. - 
e sct aside the order appealed against and remand the darkhast with a direction 
that the appellant should be given a reasonable crea, to obtain and produce 
‘the Registrar’s leave under s. 51 of the Bombay perative Societies Act, 1925. 
If he fails to do so, then the darkhast shall be dismissed. The appellant shall pay 
„the respondent’s costs in this Court and in the lower appellate Braet, The costs 
of the executing Court will be costs in the darkhast. 


Before Mr. Justice Sen, 

CHUNILAL BHOGILAL SHAH o. ABDUL DAWOOD VOHRA* 

Ctoil Procedure Code (Aad F of 1908), O.VI, r. 17—Sdi for possession based on sale deed—Amend- 
ment of plaint basing sii on precious possessory morigage —Amendment application filed tmelve 
years after date of morigage—Amendment whether allowable. 

Certain property was mortgaged to the plaintiff by defendants on June 22,1929. On Jan- 
uary 18, 1041, the plaintiff sued the defendants for possession of the property dn the ground 
that he had purchased it from them by a sale-deed on December 20, 1988. On November 11, 
1941, the plaintiff made an application to amend the plaint by clatming in the alternative 
to suc also as & posseasory mortgagee for possession. The amendment was allowed by the trial 
Court. On the question whether the trial Court had properly exercised its judictal discretion 
in allowing the amendment :— j 

Heid, (1) that at the date when the amendment application was filed the defendants had 


1 (1885) L L. R. 20 Bom. 198. in Appeal No. 98 of 1942, confirming the 

* F 28, 1846. Second decree passed by M. I. Ahmadi, Joint Sub- 
Appeal No. 185 of 1944, from the decision ordinate Judge at Umreth, in Civil Suit No. 18 
of 5. D. Kapadia, District Judge at Nadiad, of 1¢41. 
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clearly become entitled to rely on limitation against the plaintiff as more than twelve years 
had expired from the date of the mortgage ; 
_ (2) -that the plaintiff sought by the amendment to substitute a new causé of action for 
the one relied on originally in his plaint ; 

(8) that, therefore, the trial Court had not exercised tte discretion judicially in allowing 
the amendment. 


Weldon v. Neal, followed. . 
Kisandas Rupchand v. Rachappa Vithoba? and Bhogilal v. Jethalal,’ distinguished. 
Charan Das v. Amir Khan,‘ ‘“Mokummud Zahoor AH, Khan v. Mussumat Thakoorance 
Rutia Koer,* Nanjibkai v. Popatial* Mahanth Kesho Das v. Hart Kiskun Dus,’ Patel 
Mafatlal Narandas v. Bat Parson’ and Lalji Nensey v. Keshowsi Punja,’ referred to. 
One Dawood, the father of Abdul and Ismail (defendants Nos. 1 and 2), mort- 
certain property to Chunilal (plaintiff) on June 22, 1929. After Dawood’s 
death his widow acting for herself and on behalf of her minor sons, the defendants, 
executed a sale-deed of the mortgaged property in favour of the plaintiff on De- 
cember 20, 1988. 

On January 18, 1941, the plaintiff filed the present suit against the defendants for 
possession of the property on the ground that he had ed it by the sale-deed 
in 1988. On Novembef 11, 1941, the plaintiff made an application seeking to 
amend the plaint b clasning in the alternative to sue also as possessory mortgagee 
for AE at ee The amendment was allowed. The plaintifs suit ah however, 
dismissed inter aia on the ground that the claim under the mortgage was time- 
barred. On appeal the appellate Judge inter alia held that the trial Judge had not 
exercised his discretion judicially in allowing the amendment. He held that the 
suit was rightly dismissed and, therefore, dismissed the appeal. 

The plaintiff appealed to the High Court. 


H. M. Choksi, for the appellant. 
H. H. Dalal, with M. K. Shah, for the respondents. 


Sen J. This suit was brought by the appellant for possession of the suit pro- 
pry on the ground that he had purchased it by a sale-deed on December 20, 1988, 
m the mother of the two defendants. Prior to the sale-deed there had been a 
mortgage of the suit property on June 22, 1929, by the defendants’ father in favour 
of the plaintiff, the mortgage being possessory. the suit{ however, the plaintiff 
did not mention anything about the mortgage though it was mentioned in the sale- 
deed on which he relied. In March, 1941, the defendants, who were minors at the 
date of the sale, contended that the sale was not legal under the Mahomedan law, 
having been effected by their mother, and that both the mortgage and the sale 
were without consideration. The suit was originally against defendant No. 1 
alone and in his written statement, he also urged that defendant No. 2, his brother, 
should also be joined. Thereafter on July 29, 1941, the plaintiff made an applica- 
tion to join defendant No. 2 and it was granted. On November 11, 1941, the 
plaintiff made an application seeking to amend the plaint by claiming im the al- 
ternative to sue also as possessory mortgagee for possession. On that date twelve 
years had already expired from the date of the mortgage. The defendants ob- 
ected to the amendment, but it was granted by the Court on December 9, 1941. 
The trial Court found that the sale-deed though proved was not binding on the 
defendants. It also held that the plaintiff was entitled to sue alternatively on the 
mortgage, and it came to the conclusion that the plaintiff’s claim under the mort- 
gage was time-barred. Both the parties agreed that the claim made on the basis of 
the mortgage must be deemed to have been made when the plamtiff sought to amend 
the plaint, that is, on November 11, 1941, and on that basis, the claim under the 
mortgage was held to be time-barred. Accordingly, the suit was dismissed with costs. 


1 (1887) 19 Q. B. D. 894. 5 11 M. IL A. 468 
2 (1900) L L-R. 88 Bom. 644, 6 (1981) 34 Bom. L. R. 628 
s.c. 11 Bom. L. R. 1042. 7 (l I. L. R. 17 Pat. 268 
3 (1928) 80 Bom. L, R. 1588. 8 {1894) I. L. R. 19 Bom. 320 
4 aot R. 47 L A., 255, 9 (1912) L L. R. 87 Bom. 340, 
a 1870. . 
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On appeal to the District Court the parties, departing from the position which 
they bed taken regarding the date on which the claim on the basis of the mortgage 
must be deemed to have been made, ted eee that for the purpose of 
limitation the date of the plaint as amended should be taken to be the date of the 
original plaint and not the date on which the amendment was allowed. On that 
basis the learned District Judge held that the claim of the plaintiff for possession 
on the ground of the mortgage would be in time, but he er, held that the 
learned trial Judge was not justified in allowing the amendment of the plaint. 
He came to the conclusion that the plaint on its being amended altered the whole 
nature of the suit, the original suit being for possession as owner and the suit as 
amended being for possession as a mortgagee. On that ground and on the ground 
that the amendment had been allowed at a time when if a separate suit had been 
filed on the new ground it would have been time-barred by six months, he held that 
the learned trial Judge had not exercised his discretion judicially in allowing the 
amendment. He next held that on this ground it was open to him to set aside the 
order of amendment of the plaint and on that basis decide the appeal. Accord- 
ingly, he held that the suit had been rightly dismissed and, therefore, dismissed the 
appeal with costs. f - j 
2. Two questions have been argued before me by Mr. Choksi on behalf of the ` ` 
appellant : T If the amendment was properly allowed, whether the suit was in 
time, that is, whetber the amended plaint related back to the date of the original 
plaint and (2) whether the amendment was properly allowed. On the first ques- 
tion he has referred to Nanjibhat v. Popallal, Mahanth Kesho Das v. Hari Kishun 
Das,* Patel Mafatlal Narandas v. Bai Parson,’ and Lalji Nensey v. Beshmoji Punja.* 
He has contended that when a plaint has been allowed to be amended, the relevant 
date of the amended plaint should be taken as the date of the original plaint as 
conceded by both the parties in the lower appellate Court. On reference to the 
authorities cited I am not satisfied that the said proposition would apply to the 
facts of a case where the amendment is of a substantial nature, altermg even the 
cause of action, for there is no doubt that the cause of action under the amended 
plaint was based on the mortgage of 1929 while in the original suit the cause of 
action was based on the sale-deed of 1988. I am, however, satisfied that the 
learned District Judge was right in holding that in this case the learned Sub- 
ordinate Judge had not exercised his discretion judicially in allowing the amend- 
ment. Under O. VI, r. 17, the Court may at any stage of the proceedings allow either 
to alter or amend his pleadings in such manner and on such terms as may be 
just, and all such amendments are directed to be made as may be necessary for the 
purpose of determining the real questions in controversy bacon the parties. 
There can be no doubt that for the purpose of determining the real question in 


` | controversy in this case, it was necessary that the Court should inquire into the 


` Tights of the parties under the mortgage and that it was rightly held that the 
sale by the defendants’ mother was void and of no effect. But the difficulty arises 
from the fact that when the application for amendment was made on November 
. .11, 1941, twelve years. had already expired from the date of the mortgage and 
valuable rights had accrued to the defendants. Was it competent to the Court to 
override those rights and allow the plaintiff to amend his plaint in such-a manner 
. that it was only the rights of the parties as they existed before the expiry of twelve 
years from the date of the mortgage that was to be inquired into by the Court? 
The leading eek case on the subject is Weldon v. Neal.§ There the original 


`- action was simply for damages for slander and the plaintiff was non-suited. Later 


she sought to amend her claim by setting up in addition to the claim for slander a 
fresh claim in respect of assault, false imprisonment and other causes which at the 
date of such amendment were barred by limitation though not barred at the date 
of the writ. The application for leave to amend the plaint was refused, and Lord 
Esher M. R. said (p. 895) :— 

“We must act on the settled rule of practioe, which js that amendments ure not admissible 


1 (1881) 34 Bom. L. R. 028. T 4 (1913) L L. R. 87 Bom. 340, 
2 (1937) I. L. R.-17 Pat. 268. 8. 0. 14 Bom. L. R. 840. 
3 (1894) L L R. 19 Bom. 820. 8 (1887) 19 Q. B. D. $04, 


“am 
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when they prejudice the rights of the opposite party as existing at the date of such amendments... 
Under very pecuHar circumstances the Court might perhaps have power to allow such an amend- 
ment, but certainly as a general rule it «ill not do so.” 

Two instances in which the Privy Council approved of amendments being granted 
under such peculiar circumstances are Charan Das v. Amir Khan! and Mohummud 
Zahoor Ali Khan v. Mussumat Thakooranee Rutia Koer* In Charan Dase case the 
plaintiffs sued for a declaration of their right of pre-emption over certain land, but 
omitted to ask for consequential relief, namely, possession as required by s. 42 of 
the Specific Relief Act, 1877. The two lower Courts refused to allow the plaint to 
be amended since the time had expired for bringing the suit to enforce the right to 
possession on pre-emption. Upon asecond appeal, the Court allowed the amend- 
ment to be made, and this was confirmed by the Privy Council, and their Lordships 
observed (p. 262): 

“all that happened was that the plaintiffs, through some clumsy blundering, attempted to 
assert rights that they undoubtedly possessed under the statute in a form which the statute did 
pot permit.” 

These decisions clearly show that where a valuable right has accrued to the 
defendant, it will be only in very exceptional circumstances that the Court may 
allow an amendment overriding such rights, and that ordinarily such an amendment 
should not be allowed. Mr. Choksi has relied on Kisandas Rupchand v. 
Pe ae which was followed in Bhogilal v. Jethalal.* In Kisandas’s case the plain- 
. tiffs, alleging that in pursuance of a partnership agreement they had delivered 
Rs. 4,001 worth of cloth to the defendants, sued for an order of dissolution of the 
partnership and for accounts. The Subordinate Judge found that the plaintiffs 
did deliver Rs. 4,001 worth of cloth to the defendants as alleged, but he also came 
to the conclusion that no ee was created and that the suit as framed 
would not lie. The plaintiffs appealed, and when the appeal came on for hearing, 
they admitted that the facts stated in the plaint did not constitute a partnership 
and prayed for leave to amend the plaint by adding a prayer for the recovery of 
Rs. 4,001. At this date the claim for the money was barred by limitation. The 
lower appellate Court allowed the amendment to be made and allowed the plain- 
tiffs’ claim. The defendants in appeal to the High Court contended that the 
amendment had been wrongly allowed. It was held that the amendment had 
been rightly allowed, because the defence of limitation was! a defence to which the 
defendants were never fairly entitled, and the allowance of the amendment only 
withdrew from them an advantage which they ought to have received. Batchelor J. 
teferred to the two principles which should be satisfied before an amendment under 
O. VI, r. 17 could be allowed, namely, (a) it should not work injustice to the other 
side and (b) it should be necessary for the purpose of determining the real questions 
in controversy between the parties. Jn that case both the conditions were satis- -> 
fied, and though it is stated that at the date when the amendment to the plaint 
was sought the money claimed had been barred by limitation, it was held that the 
defence of limitation was not one to which the plaintiffs had been ever fairly en- 
titled. This circumstance, in my opinion, clearly distinguishes that case from- 
the present case. Here at the date when the amendment application was filed the 
defendants had clearly become entitled to rely on limitation against the plaintiff 
for more than twelve years had expired from.the date of the mortgage. There 
can also be no doubt that the plaintiff sought by the amendment to substitute a 
new cause of action for the one relied on originally in his plaint, For these reasons 
I am satisfied that the decisions in Kisandas Rupchand v. Vithoba and 
Bhogilal v. Jethalal are inapplicable to the facts of this case that the lower 
appellate Court was right in holding that the trial Court had not properly exercised 
its judicial discretion in allowing the amendment. The plaintif had only himself 
to thank for seeking to get the plaint amended ten months after the date of the 
plaint, although within about two months after the plaint had been filed the 
-defendants stated their whole case and specifically mentioned the mortgage of 


1 (1820) L. R. 47 L A. 258, 8 (1909) L L. R. 38 Bom. 644, 
s. €. 22 Bom. L. R. 1970. 8. c. 11 Bom. L. R.1043. 
2 (1867) 11 M. I. A. 468. ; 4 (1928) 80 Bom. L. R. 1888. 
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1929. The plaintif had thereafter three months moře within which he might 
have applied for an amendment of the plaint, but they chose to do nothing till 
November, 1941, when their rights under the m to possession had already 
been lost. In these circumstances it seems to me that the trial Court was not 
justified in allowing the amendment, The appeal, therefore, fails and is dismissed 
with costs. 


Before Mr. Justice Lokur. 


THE MUNICIPAL BOROUGH, SHOLAPUR r. THE GOVERNOR 
GENERAL OF INDIA IN COUNCIL * 

Mumictpal Aat (Boroughs) (Bom. XV LI of 1925), Secs. 82, 78—Assessment Hsi—Omission to levy 
tap in—Asscsrment list corrected in folloming year—-Whether owner of house Hable to tax for 
year not included in assessment list. 

The defendant Municipality when preparing the assessment list under s. 78 of the Bombay 
Municipal Boroughs Act, 1925, for the year commencing from April 1, 1987, through mistake 
omitted to levy a tax on certain buildings of the plaintiff situated within tts limits. The 
mistake was discovered in Alay, 1989, and after giving a proper notice to the plaintiff the 
aseesament list was corrected under s. 82 of the Act and a bill was sent to the plaintiff for the . 
recovery of the arrears of the tax for the two previous years, 1987-88 and 1988-1989. On the 
question whether the plaintiff was Hable to pay the tax for the years In which it was not in- 
cluded in the aseesament list :— 

Held, that under s. 82(3) of the Bombay Municipal Boroughs Act, the corrected list must 
be deemed to have come into force from April 1, 1989, and, therefore, the Municipality could, - 
pot recover the arrears for the years 1987-88 and 1988-89 accarding to the corrected list. 

Leman v. Damodaraya! and The Vice-President of the Municipal Commission, 
Cuddalore v. J. H. Nelson,* referred to. 

Taz G. I. P. Railway Company (plaintiff) owned two buildings within the limits. 
of the Municipal Borough of Sholapur (defendant). The defendant under the 
erroneous belief that the bui were not within the taxable Municipal area did. 
not levy any tax upon them. e defendant on finding out its mistake levied tax 
in 1989-40 for the first time with retrospective effect from April 1, 1987, and re- 
covered tax for 1987-88, 1988-89 and 1989-40. The plaintiff objected and paid. 
tax of Rs. 24 for the first two years under protest and thereafter filed a suit against 
the defendant for refund of the amount. The defendant contended that it had a 
tight to levy tax at any time and rectify its mistake under s. 82 of the Bombay 
Municipal Boroughs Act. The Courts below held that the defendant had no 
power to recover arrears of tax for the year prior to the year in which the assess- 
ment list was corrected and decreed the plaintiff’s claim. 

The defendant appealed to the High Court. 


H. C. Coyajee, with V. S. Desai, for the appellant. 
E. B. Ghaswalla, with Little & Co., for the respondent, 


Loxur J. The facts of this case are not in ute. The is the Go- 
vernor General of India in Council representing the G. I. P. Ramay Company, 
and the defendant is the Munici ipal Borough of Sholapur. The railway company 
owns two buildings known as ‘Porters’ Gate Quarters” bearing Municipal Nos. 

60/58 and 60/54 within the limits of the Sholapur Municipal Borough. But when. 
the Municipality prepared the assessment list under s. 78 of the Bombay Municipal 
Boroughs Act, 1925, for the re commencing from April 1, 1987, it omitted to- 
levy a tax on the said two uildings through mistake. The mistake was dis- 
‘covered in May, 1989, and after giving a proper notice to the railway company the- 
assessment list was corrected under s. 82 of the Act and a bill was sent to the rail- _ 
way company for the recovery of the arrears of tax for the two previous years, 

1987-88 and 1088-89, at the rate of Rs. 12 per year. The railway company ob- 
jected to pay the arrears, but paid Rs. 24 under protest and filed this suit for a. 


* Decided, April 16, 1946. Second Class Subordinate: Judge at ‘Sholapur, in. 
ra eet No. 95 of 1044, from the decision of Civil Suit No. 1876 of 1940. - 
c pat Jadgo at Sholepar, 1 Hits L. R. 1 Mad. 158. 


in Appeal No. 70. of 1042 2 (1881) 1.L.R.8 Mad. 129. 
decree passed by N. V. Ranasubhe, an 
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refund of that amount together with Rs. 2 for notice charges and interest at 6 ie 
cent. Pe annum from the date of suit. The defendant Municipality contended 
that the railway company had raised no objection to the amendment of the assess- 
ment list under s. 82, sub-s. (1), that the levy of the tax on the two railway build- 
ings was legal, that the omission to levy the tax for the two previous years was 
due to oversight and that the railway company was liable to pay the arrears which 
were lawfully due to the Municipality. Both the Courts below held that the Muni- 
cipality had no power to recover arrears of tax for the years prior to the year in 
which the assessment list was corrected so as to include the tax on the railway 
company’s buildings. The plaintiff’s claim was, therefore, decreed with costs. 

These facts being admitted, it is urged on behalf of the Municipality in this 
second ap that the omission to include the buildings in ee in the assess- 
ment list does not exempt the railway company from the liability to pay the tax, 
and the arrears of tax lawfully due having been recovered already, the Municipality 
is not liable to refund the amount to the railway company. The question, there- 
fore, is whether the owner or occupier of a house is liable to pay the tax for the 
years in which it was not included in the assessment list. ý 

Chapter VII of the Bombay Municipal Boroughs Act, 1925, deals with ‘‘Munici- 
pal Taxation” and is divided into several parts. The first part deals with ‘‘Im- 
position of taxes” and the second part deals with ‘‘Assessment of and liability 
to rates on buildings or lands.” The recovery of municipal claims is dealt with in 
Chapter VII. Thus a clear distinction is made between the imposition of taxes 
and the liability to rates on buildings or lands. Sections 78 to 77A of the Act 
provide for empowering a Municipality to impose specific taxes. In exercise of 
that general power the Municipality has got to declare its intention to levy parti- 
cular taxes. When that is sanctioned after the preliminary requirements are 
observed, 8. 78 requires the Chief Officer to cause an assessment list of lands and 
buildings in the Municipal Borough to be prepared with the details set out in sub- 
s. (1). The preparation of such an assessment list is incumbent on the Chief 
Officer, and after objections are heard, the list is to be finally settled and authenti- 
cated as required by s. 81, sub-s. (4). The assessment list thus prepared will 
continue for four years and s. 84 says that it is not necessary to prepare a new 
assessment list every year and that subject to the condition, that every of the 
assessment list should be completely revised not less than once in every four years, 
the Chief Officer may adopt the valuation and assessment contained in the list 
for any pied with such alteration as may be deemed necessary, for the year imme- 
diately following. But if in the interval any building is newly constructed, altered, 
added to or reconstructed in whole or in or where there has been any omission 
in the assessment list, it can be corrected by the Standiay Committee under s. 82, 
sub-s. (1), after hearing any objection to the proposed correction. Sub-section (3) 
of s. 82 provides : ; 

“An entry or alteration made under this section shall...have the same effect if it had been made 
in the case of a building constructed, altered, added to or reconstructed on the day on which such 
construction, alteration, addition or reconstruction was completed or on the day on which the 
new construction, alteration, addition or reconstruction was first occupied, whichever first 
occurs, or In other cases, on the earliest day in the current offictal year on which the circum- 
stances justifying the entry or alteration existed ; and the tax or the enchanced tax as the case 
may be shall be levied in such year in the proportion which the remainder of the year after such 
day bears to the whole yeer.” s 
Ta the case of a mistaken omission in the assessment list the correction obviously 
becomes effective ‘‘on the earliest day in the current official year on which the cir- 
cumstances justifying the aut existed.” This clearly shows that the corrected 
assessment list is to be deemed to have come into force from the first day of the 
current official year if the building to be taxed was in existence before the begim- 
ning of that year. ‘‘Official Year’, according to the definition in 8. 8,sub-s. (18), 
means the year commencing on the first day of April, so that when the assessment 
list p for the year inning with April 1, 1987, was corrected after May, 
1989, the corrected list must be deemed to have come into force from the first day 
of April, 1989. 

R. 48 
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Mr. Desai for the Municipality aa that the L E eas of the assessment list 
is only a step towards the recovery of the arrears of tax, which was already im 
as soon as the sanction of Covanni was obtained under s. 78 to the rules for the 
imposition of the house-tax. But, as I have already f a out, the sanction to 
impose a tax is to be distinguished from the Hability to y the tax which is dealt 
with in the second part of Chapter VII of the Act. In the words of Holloway J. in 
Leman v. Damodaraya' “there is no general section rend liable to taxation all 
persons within certain categories after a particular date. there were, a debt 
would be treated which a person within the category would be bound to pay, 
and the sections which prescribe the mode in which the debt is to be levied might 
be held to be a mere machinery for its collection.” But it clearly appears from 
s. 78 that the preparation of the assessment list is essential to the arising of the 
debt, and it is only those properties which are included in that list that are liable 
to pay the tax as set out erein. It is true that, as observed in The Vice-President 
of the Municipal Commission, Cuddalorev. J. H. Nelson, 2 in construing enactments 
creating fiscal obligations, provisions declaring the liability to the tax are to be 
distinguished from those providing for its imposition. e machinery for the 
imposition of the tax may be independent of the obligation of the tax-payer 
But the heading of the second part of Chapter VII read with s. 78 makes it 
that the preparation of the assessment list is not a mere machinery but the list is 
a document which creates the liability of the tam-payer to pay the tax, and the 
machinery for the recovery is provided for in e. VIL It is true that on this inter- 
peewee the Municipality would be deprived of the tax which was legally leviable, 

ut was omitted through oversight when the assessment list was p But 
8. 82 does provide for the correction of the list m the same year. If, however, 
such correction is not made before the end of the year, then it must be presumed 
that the liability did not accrue and cannot be revived by the correction of the 
list in the following year. Otherwise, the use of the expression ‘‘current official 
year” in 8. 82, sie (8), would be meaningless 

I, therefore, agree with the finding of the Courts below that by correcting the 

assessment list in the official year 1989-40 the Municipality could not recover the 
arrears for the years 1987-88 and 1988-89 according Mp the corrected list. The 
appeal is dismissed with costs. 


Before Mr. Justice Macklin and Mr. Justice Baodckar. 

RAMCHANDRARAO GANGADHARRAO v. VITHAL KESHAV.* 

Deges for matntenance—Charge upon property—Wheher charged property to be proceeded against 
first—Cash allowances on service lands for which service comenuied inio filmed annual payment— 
Attachabitty of —Ctoil Procedure Code (Act V of 1908), Sec. 60. 

A decree for maintenance provided that the debt be paid by the defendants out of the 
family property in their possession and it lald a charge on certain property for that amount. 
It also provided that the plaintiff was entitled to put up for sale these properties in execution 
proceedings. In execution of the decree the executing Court permitted execution to take 
place against certain moveable property of the defendants other than the property charged 
under the decree. On the question whether the decree-holder was bound to proceed in the 
Mirat tnstonos against the Charged property Dalam pilot ne Renna he maene Pecan 
of the defendants :— 

Raa. Gat tho Coot ot change Being peira Oe the banal ut the eaealicn E waropen 
to the decree-halder to exècute his decree in any order that he pleased, vix. by proceeding 
against property not subjected to the charge. 

Gurappa v. Amarangfi Venichand,® followed. 
Raychand Jivafi v. Basappa Firappa and Romsdal Balkriskna v. Janardan Eknath," 


A cash allowance on service lands for which tha service has been commuted into an annual 


1 (1976) L L. R. 1 Mad. 158. (Senior Division) at Jalgaon, in Spocial 
2 SILL R B Mad. 129. Darkhast No. 98 of 1940. 
* August 9, 1946. Cross First 3 040) 48 Bom. L. R. 26, T.B. 

Appeals Nos. 377 of 1940 and 52 of 1941, 4 (1940) 42 Bom. L. R. 1113. 

from the decision of 8. S. Alur, Civil Judge 5 (1942) 45 Bom. L. R. 944. 
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fixed payment does not amount to a “political pension” and is, therefore, not exempt from 
attachment under s. 60, prov. (g), of the Civil Procedure Code, 1908. 

One Raghunathrao was a jahagirdar at Savde in East Khandesb. His ancestors 
had got inams in about 128 villages from the Moghul Emperors as well as from the 
British Government for services rendered by them. Raghunathrao was receiving 
every year about Rs. 4,500 in cash as annuity from the British Government. In 
the sanad issued to him the nature of the allowance was described as follows :— 


m Tus SECRETARY or Strate IN COUNCIL 
‘0, 


Deshmukh, Deshpande and Kango, 5 
Whereas in the Zilla of Kandesh certain lands and cash allowance are entered in the Govern- 
ment accounts of the year 1890-91 as held on service tenure, as follows :— 
` Total emoluments 
after deducting ma- 


Name of the Watan Lands assessed at Cash allowance mool Judees 
Rs. a. p. Rs. 4. p. Rs. a. p. 
Desmukh Pargane Dangri Kango 
Paragane Jalod, Uttrao, Yawal, 
Varangaon Edlabad. 3 4040 6 0 4,288 7 1 8,278 18 1 
Deshmukh 
Deshpando Paragans Varangaon. 


And whereas tho holders thereof have agreed to pay to Government a fixed annual payment 
fn Heu of service ; it is hereby declared that the said lands and cash allowances shall be continued 
hereditarily by the British Government on the following conditions, that is to say, that the seld 
holders and their heirs shall continues faithful subjects of the British Government and shall render 
to the same the following fired yearly dues :— 


Rs. a. p. 
_Mamool Joodse a 900 
In Hen of servios 2,805 5 11 


Total 2,904 5 11 


In consideration of the fulfilment of which conditions 1st: The said Jands and cash allowances 
shall be continued without demand of service and without increase of land tax over the above 
fixed amounts and without objection or question on the part of Government as to the rights of any 
holders thereof, so long es any male hetr to the watan lineal, collateral or adopted within the limits 
of the Watandar family, shall be in existence. : 

Raghunathrao died on A t 16, 1895, leaving him surviving a senior widow 
Jankibai and a junior widow Kevbnabai (plaintiff) who was at the time about ten 
years old. The two widows continued to live together in the family house. In 
1897 Jankibai took in-adoption Gangadharrao. 1905 the plaintiff went to live 
with her fatherat Pandharpur as she could not pull on with Jankibai who frequent- 
ly quarrelled with her. Gangadharrao who was then managing the family estate 
b to remit Rs. 600 annually at the rate of Rs. 50 per month to the plaintiff 
as her maintenance. In August 1924 this amount of maintenance was increased 
to Rs. 90 per month. 

On 7, 1926, Gangadharrao died and his widow Anandibai (defendant 
No. 8) carried on the management of the estate as the heir of her husband. Defen- 
dant No. 8 continued to send themaimtenance to the plaintiff at the rate of Rs. 90 

month, On May 8, 1981, defendant No. 8 took in adoption Ramchandrarao 
defendant No. 1). Hot January 1986 defendants Nos. 1 and 8 stopped sending 
the amount of maintenance to the plaintiff. 

The plaintiff filed the present suit against the defendants on July 13, 1988, for 
maintenance and arrears of maintenance due to her. 

A decree was ed in favour of the plaintiff on January 10, 1940, the relevant 
portion of which was as follows: 

“It is declared that the plaintiff is entitled to get an amount at the rate of Rs. 115 per month 
for her maintenance during her Hfetime..... 

Defendants Nos. 1 to 8 do pay to the plaintiff the aforesaid amount clatmable by the plaintiff 
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out of the family property which is in the possession of defendants Nos. 1 to 8. Defendants 
Nos. 1 to 8 are not personally liable for the aforesaid amount. A charge in respect of the amount. 
Glaimable by the plainuff from time to time is kept on the property mentioned in clauses 42 and 43 


of the judgment.... : 
For the recovery of the amount becoming`due under the aforesaid decree from time to time the 


plaintiff is entitled to put up for sale, if necessary, the aforesaid properties in the execution pro- 
ceedings. ” 

In execution of this decree the plamtif sought attachment of certain movable 
property other than the property charged under the decree and also the amount 
of Rs. 2,069-8-0 payable to the defendants from Government annually. The 
executing Court eoo execution to take place against the movable property 
and refused to allow the cash allowance to be attached. 

The defendants and the plaintiff appealed separately to the High Court. 


P. V. Kane, for the appellants. 
A, A. Adarkar, for respondent No. 1. 


Mackin J. These cross-appeals arise out of orders ed by an executing Court. 
The decree under execution provided that the debt should be paid by defendants 
Nos. 1 to 8 out of the family property which was in the possession of defendants 
Nos. 1 to 8, and it laid a charge on certain prop for t amount; and it went 
on to say that the plaintiff was entitled to put up for sale, if necessary, those pro- 
perties in execution proceedings. The decree is a decree for maintenance; and 
what the executing Court has done is to permit execution to take place against 
certain movable property and has at the same time refused to allow a certain cash 
allowance to be attached. The judgment-debtors have appealed fiat the 
order allowing any movable pro to be attached, and the plaintiff's heir has 
appealed a ea the refusal of the executing Court to attach the cash allowance. 
. Dealing first with the appeal by the defendants, their learned advocate’s con- 
tention is that from the fact of a charge having been laid on certain specified pro- 
perty the intention of the decree was that it should be executable in the first in- 
stance out of that property, and only out of the movable property of the family 
in the event of the charged property being insufficient to satisfy the decretal debt; 
and for this -contention reliance has been placed on two decisions of this High 
Court (one of a See ap Be Retreat Rennes Virappal 
and Ramabat Balkrishna v. Janardan Eknath. the firat.of these cases it was 
decided that the specification of certam property as charged negatived the creating 
of a personal liability when the decree was a consent decree, so that the remedy 
of the charge-holder would be against the property charged only, or at any rate 
against the property charged in the first instance; and in the second case this deci- 
sion that the decree-holder’s remedy in such a case was to proceed in the first in- 
stance against the charged property and against the rest of the property only if the 

ed property was insufficient to satisfy the decretal debt, was tmed. 

The difficulty in accepting these decisions is that a full bench of this Court definitely . 
disapproved the first of them : see Gurappa Gurushiddappa v. Amarangyi Vanichand.* 
That was not a case of a consent decree, though in our opinion that makes no 
difference. It was a case where the defendant was directed to pay a certain sum 
and a charge was provided upon certain property; and the decree went on to say 
. that if the defendant failed to pay the money in time, it should be recovered by 
the sale of shares. The full bench held that it was right to treat the primary 
object of a charge upon specific property as being to secure the creditor against. 
other creditors, and m the case of consent decrees their Lordships thought that 
it would be quite impossible to infer from the existence of a charge any intention 
on the part-of the creditor to abandon any other remedy that might otherwise be 
open to them. tl also held that to mit the creditor to the property charged 
would be to ignore the fact that in the decree then in contemplation there was an 
order against the judgment-debtors for the payment of the amount; in other words 
it was a personal decree as against them. eir Lordships do not say in terms that 


1 (Bo) 43 Bom. LB. 1118. 8 (1940) 48 Bom. L. R. 2, ¥.z. 
2 (1942) 45 Bom. L. R. 244. 
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the decree-holder was bound to proceed in the first instance against the charged 
property, or was not bound to proceed in the first instance against the charged 
pro erty. E orai question did not arise in the case with which they were 

galing: where the only question at issue was whether the personal decree was 
enforceable at all in view of the fact that some of the property had been c ; 
and it is because the full bench was silent upon this particular point that Mr. Jus- 
tice Divatia in Ramabai Balkrishna v: Janardan Eknath held that the full bench 
did not overrule the earlier decision of this Court m so far as it was a decision that 
the decree-holder was bound to proceed in the first instance against the charged 
property and could only then proceed against the debtors pony But with 
respect it seems to us that the learned Judge overlooked the principle underlying 
the decision of the full bench, as well as some of the words which were used. The 
principle underlying it is that the object of a c is primarily for the benefit 
of the creditor, and the actual words used in part of the judgment are these : 

“That seems to me to be the object of a charge; not to regulate the order in whioh the defen- 

dant's property is Hable to be attached. ‘Taking clause (1) of this decree, it is perfectly plain that 
it amounts to an order for payment, and tf such clause stood alone, it would be enforced by any 
of the methods authorixed by the Civil Procedure Code, including attachment and sale of any 
of the defendant’s property. There is nothing in the rest of the decree which expressly takes 
away or listis that right, and I can see no reason why it should be held that the plaintiff by im- 
plication has deprived himself of that right or delayed its enf ” 
It seems to me that due emphasis must be given to the words “‘or delayed its 
enforcement” and ‘‘or limits”, and if that is done, it cannot be said that the plaintiff's 
right to execute this decree in any order he pleases has been in any way affected. 
The ap by the defendants must therefore fail. 

The learned Judge has raised the attachment on the cash allowance on the 
ground that it is a “‘political pension” and as such protected by s. 60 of the Civil 
Procedure Code. For this he relies upon an unreported decision of the High Court 
of Lahore which attempts to define the word ‘“‘pension’. According to strict 
etymology ‘‘pension” oighr to mean nothing more than payment; in theory it 
would cover every possible payment, but in practice it does not. It is not alto- 

er easy to say whether a cash allowance on service lands for which the service 

as been commuted into an annual fixed payment amounts to a pension or not. 
But even if it does amount to a pension, we are satisfied that it is not in any sense 
a ‘‘political pension.” For illustrations of what is meant by ‘“‘political pension” 
I may refer to Sir Dinshah Mulla’s Civil Procedure Code and the notes under s. 60{1) 
(g). The only instances given are allowances granted (1) to the ‘‘Cand pen- 
sioners” of Ceylon, (2) to the members of the family of the King of Oudh, (8) to the 
members of the Mysore family, (4) and to the descendants of the Nawab of the 
Carnatic, (5) or paid to a deposed Maharaja by a foreign State by an arrangement 
with the Government of Indis. A cash allowance of the kind we have here has 
nothing whatever in common with any of the instances given in that list. But no 
other type of political pension is mentioned. We are unable to think of any other 
political pension for ourselves: and although the list cited need not be regarded as 
exhaustive, it is difficult to see why any other type of pension should be included 
in it. The plaintiff's appeal must therefore succeed. : 

In the result, the defendants will pay the costs of both the appeals. The attach- 
ment on the cash allowance is restored. 


Before Mr. Justice Macklin and Mr. Justice Bavdekar. 

GANGARAM GOVIND PASHANKAR v. SARDAR K. R. VINCHURKAR.* 
Charliy—Temple—Schems framed by High Court—Schems containing no clause giving liberty to apply 
for modification —Application for modification—Whether High Court has inherent jurisdiction 
to modify such scheme—Civtl Procedure Code (det V of 1908), Sec. 151; O. XX, r. 8—Whether 

bar to exercise of such power. í 
Where the High Court has framed a scheme, which does not contain any clause giving 
Hberty to apply for modification of the scheme, and an application is made for its modifi- 


* Decided, A 38, 1948. Civil - tions Nos, 53 and 53 of 1945, 
cation No. 184 of 1945, with Civil A - - 
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cation, the High Court has inherent jurisdiction to alter the scheme under s. 151, Civil Procedure 
Code, tf the scheme does net operate beneficially or the alteration is consistent with the object 
of the scheme, and O. XX, r. 8, Civil Procedure Code, is no bar to the exercise of this power. 

Sakharam Daji v. Ganu Ragku;! Sri Swami Rangackarya v. Ganga Ram; and Tudor on 
Charities, 5th Edn., p. 105, referred to. 

Perion to alter a temple scheme. 

The temple was founded in honour of the great Maharashtra saint Dnyaneshwar. 
The saint breathed his last in 1296 A.D. and about three hundred years later a 
temple was built on the site where he had entered into Samadhi. S ently a 
number of minor shrines sprang up round the main temple and at present they are 
all attached and form part of it. The present temple buildings were t at 
different times by ruling princes and other votaries. The village of Alandi where 
the shrine is situate was granted in inam by the Peshwa Balaji Bajirao in 1758 
and in or about the year 1770 a Behda or budget was framed to regulate the mana- 
gement of the shrine and the administration of the revenue of the village. It 

rovided for certain expenses in connection with the shrine and setapart a sum of 

. 1,725 out of the revenue of the ba for their defrayal, the rest of the income 
of the village being applied towards village expenses. The Puja and other 
services mentioned in the Peshwa’s scheme were to be performed by hereditary 
Guraos. In 1778 the Peshwa Government ceded the village of Alandi to the 
Scindia of Gwalior, and during the regime of the Scindia the ent of the 
temple continued as before. The village passed into the hands of the East India 
Company by the treaty of Surji-Anjangaon and the Company also continued the 
same old arrangements. On May 20, 1851, the Government of Bombay asked the 
Collector of Poona to form s Panch Committee for the proper management of the 
revenue and expenditure of the temple, and the Collector drew up a yadi or memo- 
randum on May 24, 1852, appointing six persons as Panchas with directions for the 
management of the temple and the administration of the revenue of the village. 
Though it was not a scheme drawn up under 8. 92 of the Civil Procedure Code (olds. 589 
of the Code) still it was found ciently self-contained and worked without any 
hitch. The administration of the Sansthan under that scheme continued smoothly 
up to 1868 when the Religions Endowments Act (XX of 1868) came into force 
and the revenue authorities’ceased to take any part in the management of the 
Sansthan by the trustees, or in the election of trustees when a vacancy occurred. 
About the year 1906 disputes arose between the Pujari Guraos and the Panch Com- 
mittee regarding certain rights claimed by the former, and those disputes culminat- 
ed in 1911 in the dismissal of some of the Guraos for their alleged misconduct. 
Five of the Guraos then filed suit No. 485 of 1911 in the Court of the First Class 
Subordinate Judge, Poona, to have their rights as hereditary Pujaris established 
and to have the Committee’s order of their dismissal set aside. The suit was dis- 
missed on January 81, 1918, it being held that the dismissal of the Pujaris was 
within the powers of the trustees and that they had been properly dismissed. 
Appeals to the Court (Nos. 155, 162, 168, 164 of 1918) were dismissed, 
but the learned Chief Justice observed in the course of his judgment that it was 
open to the Guraos to come to terms with the Temple Committee and the terms 
pn which they could be reinstated could only be decided in a suit under s. 92 of the 
Civil Procedure Code. Two of the Guraos filed suit No. 19 of 1922 m the District 
Court, Poona, against the trustees under s. 92 of the Civil Procedure Code. The 
other Guraos were joined as defendants. The suit was dismissed as the main pur- 
pose of the suit was to get round the decisions in the previous suit and appeals 
and to have their right to continue as Pujaris established. The appeal to the High 
Court (No. 507 of 1927) was dismissed on June 20, 1988, on the ground that the 
suit was not really a suit under s. 92 at all but the Guraos wanted to be reinstated. 
as Guraos and be entitled to receive the offerings which were made to the deity 
and thst the scheme of 1852 had worked satisfactorily for more than seventy 
years and that there were no materials before the Court to justify it in making 
any alteration in the scheme. 


1 (1920) I.L- R. 45 Bom. 688, 2 (1035) I. L. R. 58 AIL 588. 
8. © 38 Bom, L. R, 125. 
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In 1984 some of the Guraos filed a suit under s. 92 of the Civil Procedure Code, 
1908, against the trustees of the temple to have a scheme framed and for directions 
for the administration of the Sansthan. They alleged that the then trustees 
should be removed for their acts of mismanagement and that pe accounts 
should be taken. The District Court came to the conclusion that the trustees 
were not guilty of any malfeasance, misfeasance, or culpable negligence but at 
times they were lax in their management and a good desl of laxity prevailed in the 
cpa the funds on several occasions, and as the revenue authorities had with- 
drawn their interference by reason of s. 22 of the Religions Endowments Act, 1868, 
the scheme of 1852 required modification in certain respects. The Court held that 
further directions for supplementing the scheme of 1852 were necessary. After 
considering the suggestions put forth by both the parties to the suit the Court 
prepared a document representing the scheme of 1852 as modified by the directions 
given in the judgment in the suit so as to serveit asa complete scheme for the manage- 
ment of the Sansthan. The Court held that a scheme for the management of the 
Sansthan having been framed in 1852, it was not necessary to frame a new scheme 
but it was necessary to supplement the scheme by certain further directions under 
8, 92, Civil Procedure Code, 1908, and that the Sansthan would be managed in 
_ accordance with the scheme as modified by the said directions. 

On appeal to the High Court (F. A. No. 92 of 1988) an application was made by 
both the parties that they agree to certain modifications being made in the supple- 
mentary scheme as framed by the District Judge, and that if those modifications 
were allowed, the appellants did not wish to proceed with the appeal and the respon- 
dents did not wish to press their cross-objections. The High Court held that the 
modifications suggested were reasonable. The scheme framed by the District 
Judge was amended as suggested. 

On Feb 6, 1945, the present application was filed in the High Court for 
amendment of the scheme settled by the High Court in F. A. No. 92 of 1988. 


A, A, Adarkar and D. A. Tulzapurkar, for the applicant. 
M. G. Chitale, for opponent No. 1. 

K. V. Joshi, for opponents Nos. 1 and 8 to 6. 

H. F. M. Beddi, for the applicant. 


MAacKLIN J. These three applications relate to the modification of a scheme 
which was framed on appeal by this Court. In effect it is the scheme of the Court, 
and in view of the fact that the scheme itself contains no clause giving liberty to 
apply for a modification of the scheme, a preliminary objection has been taken to 

e effect that this Court has no jurisdiction to entertain the applications. The 
matter is not free from difficulty. In support of the application we have been 
referred to certain remarks of various learned Judges to the effect that the Court 
has an inherent jurisdiction to entertain an application of this sort, even though 
the scheme does not provide for liberty to apply in such a matter. But the diffi- 
culty of following those decisions blindly lies m the fact that they do not refer to 
O. XX, r. 8, which has the effect of preventing Courts from altering their own 
decrees except in accordance with the provisions of 8. 152 or the rules relating to 
review; and it cannot be denied that, in so far as a scheme framed by this Court on 
appeal is in effect a decree of this Court, what we are being asked to do is to alter 
our decree otherwise than in accordance with the provisions of s. 152 and the 
provisions for review. 


It is, however, argued that it is within opr competence to do so. In England it 
is undoubtedly the practice of the Courts to modify their own schemes on mere 
application, even though it may be that the application is in practice made by the 
Attorney General and the scheme as framed ought to be regarded no less as the 
decree of the Court than it would be if it were a decree of an Indian Court; and 
it is also clear that this Court has the powers of the English Courts subject only to 
such modifications as may be necessary in view of Indian statutory provisions. 
It is also clear that in India we have to be guided by the Civil ure Code, in 
particular by O. XX, r. 8, and that in England there is no such statute as the 
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Civil Procedure Code. Nevertheless it cannot be suggested that in England the 
principles underlying O. XX, r. 8, relating to the alteration of decrees do not hold 
good in spite of their not having been reduced to writing, and it follows that, in 
so far as the Court of Chancery in England is prepared to act on applications to 
modify its own schemes, it does so in spite of a principle which is as much applicable 
to England as it is to India. 

The question then is whether it is open to us to follow the English practice in 
spite of the existence of O. XX,r.8. Itis argued that so far as this case is concerned 
we have at any rate no power to do so, because the scheme which was framed was 
a scheme framed by this Court only on appeal, and therefore we are to regard our- 
selves as exercising appellate jurisdiction and as such confined to the powers of a 
Court of Appeal. But we are unable to see that it makes any difference whether 
the scheme which we framed was framed on appeal or was framed in the exercise 
of some other jurisdiction. Whatever may have been the powers under which the 
oe scheme was framed, it remains a scheme of this Court, and the question 

ill is whether this Court can modify it on an application. It is also argued that 
the suit came to an end with the framing of the scheme (which is certainly correct) 
and that this Court’s functions have therefore ceased. But, as was pointed out by 
Mr. Justice Broomfield in Chandraprasad v. Jinabharihi,’ although the suit ought . 
to be regarded as being at an end, any subsequent orders that might be ed in 
connection with the s e should be regarded as orders passed in the schemeand 
not as orders passed in the suit. It was also ested that applications of this 
kind ought to be at least discouraged in view of thé fact that a suit under s. 92 
could be filed provided the consent of the Advocate General were obtained, and 
that applications of this kind might well be no more than a device to avoid obtaining 
the consent of the Advocate General. ‘It is pointed out that in England in practice 
such applications are made by the Attorney General, so that there is no question 
of avoiding the ordinary procedure, and that that may well be the origin of 
the English practice, since it makes no difference whether an application is made by 
the Attorney General or a suit is brought by the Attorney General in each case 
the Attorney General sets his seal upon the proceedings. It is, however, equally 
arguable that once the Advocate General has given his consent to a suit under 
8. 92, that consent may be deemed to remain with reference to any modifications 
of the decree that may‘afterwards be made. After all when the Advocate General 
gives his consent to a suit under s. 92, what he consents to is not any particular 
order by the Court but any order that the Court may see fit to make in the suit. 
All that he has done is to give sanction to the Court’s pimpin fi matter re- 
lating to a charitable trust, which would otherwise not come within the scope 
of the Court. We do not think that any valid objection to this application can 
be made on that score. 

In Sakharam Daji v. Ganu Raghu,® Mr. Justice Shab observed (p. 698) : 

“It has been acoepted before us at the Bar that ft is open to any one interested in this fund to 
apply to the District Court which framed the scheme to supplement or modify the same. It is 
not suggested that a separate sult under s. 92 is necessary. Though no liberty to apply is reserved 
under the scheme, such a reservation can be always implied.” 

And this dictum was cited with approval by Mr. Justice Patkar in Chandraprasad’s 
case already referred to. The Aiffeulty in rae da these remarks blindly is 
that in each case they were made obiter. In the former case the finding was that 
the suit had to be rejected because it was barred as a suit by the provisions of 
s. 92, it not having been brought in accordance with the provisions of s. 92; and 
that was all that was necessary for the decision of the case. In the latter case the 
scheme itself provided for application to the Court for alteration if any were found 
necessary, and the question of the Court’s powers in the event of there being no 
provisions in the scheme for applications of this sort did not arise. There is, how- 
ever, the direct authority of the High Court of Allahabad in Sri Swami ra aa 
v. Ganga Ram.* The scheme in that case had provided for application to e 


1 TOBE E R as BOC. te B. c. 28 Bom. L. R. 125. 
2 (1920) L L. R. 45 Bom. 6838, ~ 8 (1985) L L. R. 58 AIL 538. 
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Court in certain circumstances and for certain purposes, and the Court was dealing 
with an application of that sort. But the application went further than the liberty 
to apply given under the scheme, and one TF the questions before the High Court 
was the extent to which it was possible to regard the Court as having an inherent 
power to deal with applications of that kind when they were not specifically 
provided for by the aches The Court thought that the only section in the 
Civil Procedure Code which could justify it in amending the scheme was s8. 151, 
and their Lordships came to the conclusion that, provided a modification of a 
scheme prepared by itself were necessary to prevent abuse of the process of the 
Court or to meet the ends of justice, they could modify it under the inherent powers 
of the Court recognised in s. 161. But in effect they came to the conclusion in 
that case that it was not correct for them to modify the scheme in the manner 
proposed, and to that extent they rejected the application. I should mention that 
neither in the two cases which inves cited from this High Court nor in the care 
a by the Allahabad High Court was any reference made to the existence of 

. ,I. 8. 

We have the authority of a bench of this Court to say that the Court can exer- 
cise its powers under s. 151 even though another remedy may be open to the par- 
ties: see Bhi saheb Gireppasakeb v. Ramappa.+ And we have been referred. 
to a number of other decisions in which decrees have been altered otherwise than 
in accordance with s. 152 or the provisions relating to review: see for example Debi 
Bakhsh Singh v. Habib Shah,? Bharmal v. Bai Vishnabai,? Basangowda v. Churchigiri- 
gowda.t But all these are cases where justice plainly required some alteration 
in the decree. On the whole we are maie to think that the true view to take 
of O. XX, r. 8, is that its primary object is to prevent alterations being made merely 
because the Court which passed the decree had made a mistake. What we are 
being asked to do in this case is to alter a scheme not because it was a mistaken 
scheme in the first instance but because circumstances have now arisen which make 
it desirable for it to be altered; and looking at the matter from that point of view 
the obstacle that seems to be presented by O. XX, r. 8, becomes much less formi- 
dable. We think tbat in view of the various authorities which have held that the 
Court has inherent power to alter its own scheme even in the absence of a clause 
to that effect in the scheme and of the undoubted practice in England by which 
in a proper case a Court would always be prepared to altersits own scheme, we too 
ought to hold that the Court has an inherent power under 8. 151 to alter its scheme 
on proper cause being shown and for the es mentioned in s. 151, namely the 
doing of justice and the prevention of abuse of the process of the Court. It is 
pointed out to us that in England the Courts are slow to modify their own schemes, 
and will never do so except with the utmost caution and upon the most substantial 
ae and the clearest evidence not only that the scheme does not operate bene- 

cially but that it can by alteration be made to do so consistently with the object 
of the foundation, and that incalculable mischief would ensue to all charities if 
this rule were not strictly observed: see Tudor on Charities, 5th edition, p. 190. 
But, subject to that limitation, we think that the-Courts in India have power to 
modify their schemes even in the absence of a clause in the scheme itself to that 
effect. 

The next question is whether on the merits this is a case in which the Court 
ought to interfere. This is a point which we feel unable to decide for ourselves, 
since it depends largely upon evidence. We send the papers to the District Judge 
and daim to issue notice to the parties, to frame necessary issues, and to come 
to a conclusion on the issues and rt, his conclusion to us. We do not propose 
to impose any time limit; but we ask that the matter should be dealt with expedi- 
tiously. The question of costs is reserved, 


1 LER ALN 3 982) 85 Bom. L. R. 865. 
2 (1918) I. L. R. 85 AIL 381, _& (1910) I. L. R. & Bom. 408, 
8.0.15 Bom. L. R. 640, P. © 8. 0. 12 Bom. L. R. 723 
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Before Mr. Justice Macklin and Mr. Justice Gajendragadkar. 
BAI SAKRI v. BAI DHANL* 
Civil Procedure Code (Act V of 1908), O. XL, r. 1—Application for leave to sus in forma pauperis— 
Whether receiver can be appointed pending decision of such application. 
Under O. XL, r. 1, of the Civil Procedure Code, 1008, a receiver can be appointed pending 
the decision of an application for leave to sue as a pauper. 

Ong Pochalal Nagardas died on June 1, 1941, leaving a widow, Bai Dhani 
(plaintiff) and his mother Bai Sakri (defendant No. 1). Defendant No. 1 was in 
possession of the entire family property. On December 18, 1941, the plaintiff 
applied tn forma ts for the appointment of a receiver as defendant No. 1 
was likely to waste the pro in such a way as to endanger her rights in the 
family properties. Defendant No. 1 was accordingly appointed receiver of the 
suit properties and she was directed to submit the account of her management 


every year. 
Defendant No. 1 appealed to the High Court against this order. Mr. Justice 
Weston who heard the appeal delivered the following judgment on April 18, 1944. 


Weston J. The point in this appeal is a short one, and is whether the present 
ndent No. 1, having filed an application to sue in forma pauperis, was then 
entitled to apply mer: XL, r. 1, of the Civil Procedure Code, 1908, for appoint- 
ment of a receiver of the any property, which was the subject-matter of the 
litigation sought to be instituted. It is admitted before me that, subsequent to 
the appointment of a receiver, the application of the present respondent to sue tn 
forma pauperis has been granted. 

It is argued by Mr. Thakor that an application for permission to sue as a pauper 
is not a plaint and does not become a plamt, unless and until permission is granted, 
and he claims therefore that until that time no suit can be said to be pen , and 
therefore no a! aed for appointment of receiver may bemade. The decisions of 
this Court on the point do not appear to have been unanimous. In an Lan us 
ed decision of Barlee and N. J. Wadia JJ. in Bat Chanchal v. Dalpatrao Pr 1 
it was held that no suit was ‘instituted until the application for permission to sue 
tn forma pauperis was granted and that therefore the applicant, who sought leave 
to sue as & pauper, was not entitled to apply for interim injunction and for appoint- 
ment of a receiver. In a later case, Totaram Ichharam v. Dattu Mangu,’ however, 
it was held by Beaumont C. J. and Wassoodew J. that the filing in Court of an 
application in the form of plaint for permission to sue in forma pauperis amounts 
to the fling of a plaint od cones the suit, and in cases where It is necessary 
to take action promptly in order to prevent property from being made away with 
by the defendant, the Court can always appoint a receiveror grant an injunction 
even ez parie. In this case the learned Chief Justice a Ta to have in- 
fluenced strongly by the undesirability of depriving a plaintiff compelled to sue in 
forma pauperis of all remedy against the defendant desiring to make away with the 
property in suit. ° 

Orders XXXVII and XXXIX of the Civil Procedure Code, which deal inter 
alia with attachment before judgment and temporary injunctions, limit in terms 
the power to grant these remedies to cases of swits. Order XL, which deals with 
appointment of receivers, does not in terms contain this limitation, and while in 

e former Code of 1882, s. 508, corresponding to O. XL, r. 1, provided that 
a receiver could be appointed of any property, the subject-matter of a suit, 
these words do not a in the present Code. I agree with the learned 
Chief Justice that it is desirable that provision should exist, whereby a pauper 
plaintiff should not find himself at a hopeless disadvantage in the case of 
a dishonest defendant, and on this ground I prefer the decision in T'otaram’s 
case to that in the earlier unreported case. In the case of a receiver also it 


* Decided, November 20, 1946. Letters Pa Te Oe 517 of 1941. 
Patent Appeal No. 80 of 1944, preferred 1a A. O. No. 81 of 1988, decided 
against the decision of Weston J., in Appeal by Barlee and N. J. Wadia JJ., on 
from Order No. 82 of 1942, the 16, 1985 (Onrep.) 
decree passed by N. L Patel, First Class Sub- 2 (1942) 45 Bom. L. R. 281. 
ordinate Judge at Ahmedabad, in Miscel- 
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does not seem to be necessary to go so far as to hold that an application made 
by a pauper applicant before permission to sue in forma ll been granted 
is then a plaint or an application in an existing suit; for, have pointed out, by 
the wonts of. 1 of 0. XL, the power of the Court is not expreasly limited to be 
exercised only in proceedings, which technically are suits. I think, therefore, 
there is no reason to interfere in this matter, and I dismiss the appeal with costs 
in favour of respondent No. 1 alone. 

The papers to be returned immediately. 

Defendant No. 1 appealed under the Letters Patent. 


B. G. Thakor, for the appellant. 
N. C. Shah, for respondent No. 1. 


Macun J. This is an appeal under the Letters Patent against a decision of 
Mr. Justice Weston holding that a receiver should be appointed pending the deci- 
sion of an application for leave to sue as a pauper. Two points are taken by the 
appellant, who objects to the appointment of a receiver. The first is that a re- 
ceiver can be appointed only when a plaint is before the Court, and the filing of a 
pauper RRS accompanied by a plaint is not the same thing as filing a suit. 

e second point is that, assuming it is not necessary for a suit to be before the 
Court, there must at any rate be some proceeding before the Court; and what is 
before the Court is not such a proceeding as is contemplated by O. XL, r. 1. 

As to the first contention, it is to be noted that the present form of O. XL, r. 1, 
differs from the older s. 508 in that the words ‘Where it a to the Court to 
be just and convenient” have been substituted for the ware’ “Where it appears 
to the Court to be necessary for the realisation, preservation or better custody, or 
; ement of property, moveable or immoveable, the subject of a suit or attach- 
ment.” It was however decided in an unreported case before this Court, Bat 
Chanchal v. Dalpatram Premchand,1 that an application to sue as a pauper accom- 
panied by a plaint did not in itself amount to a plaint. On the other hand it was 
decided in tn Totaeaih Ishharam v. Dattu Mangu’ that an application to sue as a 
pauper accompanied by a plaint did amount to filing a plaint in a suit, and it was 
pointed out not only that the decision of the Privy Council in Skinner v. Orde" 
made that position fairly certain but also that the filing of an application in the 
form of a plaint which is taken on the file as a plaint commences the suit, and 
it would be a strange thing if a plaintiff who desired leave to sue as a pauper could 
not nee Pe to prevent the defendant from making away with the property in suit 

apri eion for leave had been disposed of. It is however not necessary 
for us to decide between these conflicting views, as we propose to decide the matter 
on the second point raised. We may however ‘indicate a strong preference for the 
view put forward by Beaumont C. J. in Totaram’s case. 

Coming to the second point, the omission of the words “‘the subject of a suit or 
attachment” leaves the rule in extremely general terms, and so far as sub-r. (1) 
is concerned, there is nothing whatever in the rule to suggest that a receiver could 
not be appointed in any that was before the Court. It is of course 
necessary that there should be some proceeding before the Court and a n who 
has no other business in the Court at all cannot come to the Court and ask the Court 
to appoint a receiver and then go away. But so far as sub-r. (I) is concerned, 
there 18 nothing to suggest that an plication to sue as a pauper is not the sort of 
proceeding in which a receiver could be appointed. It is true that sub-r. (2) refers 
to parties to the suit, but we do not think that these words in sub-r. (2) can be allow- 
ed to control the general terms of sub-r. (Z) in view of the fact that there has beens 
deliberate amendment of the old rule and the principal part of the amendment 
was to omit the only words which would limit the proceedings before the Court to 
suits or attachments. It is true that there are authorities sa that certain 
classes of proceedings, for example proceedings under the Succession Certificate 
Act or for the removal of a trustee under the Trusts Act, are not such proceedings 


1 (1985) A. O. No. 81 of 1988, decided by 2 HeLa LA 
Barke and N. J. Wadia JJ., on September 8 879) L. R. 6 L. A. 128. 
16, 1985 (Unrep.). 
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as are contemplated by O. XL, r. 1, but in so far as those decisions may proceed 
upon the basis that O. XL, r. 1, limits the classes of proceedings in which receivers 
may be appointed, we y dissent. A discussion of the matter will be 
found at 1189 of Sir Dinshah Mulla’s Civil Procedure Code, 11th edition, and 
it seems clear that the learned author’s own opinion is that O. XL, r. 1, applies to 
proceedings in general. It is suggested to us that this is a substantive relief— 
which is undoubtedly correct—and that in a Code of Procedure it should begiven 
in clear terms and not as it has been given in O. XL,r.1. But we see no reason 
to think that O. XL, r. 1, is in any way obscure. We think that it clearly applies 
to all proceedings in which the appointment of a receiver is just and convenient, 
and on that ground we dismiss this appeal with costs. 
The record should go back to the trial Court. 


Before Mr. Justice Macklin and Mr. Justice Gajendragadkar. 
SHANTARAM SADASHIV v. MAHABLESHWAR VINAYAK 
KRISHNA NARAYAN VANEKAR v. SHABA SHIVA SHET.* 
Hindu Rio—Migration of family—Goud Saraswat and Daivadnya Brahmins of North Kanara 
migrating from Gos—Whether governed by Bombay school of Hindu law. 
The Goud Saraswat and Daivadnya Brahmins in the North Kanara district are governed 
by the Bombey school and not by the Madras school of Hindu law. 
Somasekhara Royal v. Sugutur Makadeva Royal, Dattatraya Marui Shanbhag v. Lamnan 
Jattapa Shanbhag’ and Mahableekwar v. Durgabai,* referred to. 
Ong Shantaram (plaintiff )} who was a Goud Saraswat Brahmin belonging to the 
North Kanara district filed a suit for partition on April18, 1986, inst Mahable- 


shwar and others (defendants) who with him formed a joint Hindu family. The 


laintiff alleged that he was adopted by one Ambikabai on March 25, 1985, and that 
f virtue of his adoption he was entitled to a share in the joint riper roperty. 
The defendants inter alia denied the fact of the plaintiff’s adoption an challenged 
its validity. They also contended that even if the adoption had taken place and 
it was valid, it would not divest the property from the defendants. because prior 
to the adoption a partition had taken place in the family by which the defendants 
were holding the property as their own. 

The trial Judge upheld the plaintiff’s contention and passed a decree in his 
favour. He observed that the Goud Saraswats with whom he was dealing 
were governed by the Mitakshara law as understood in the Bombay Presidency. . 

The defendants appealed to the district Judge [appeal No. 77 of 1949]. The 
plaintiff made an application to the appellate Court by which he prayed that he 
should be allowed to prove that the parties in the case were not in any case governed 
by the Madras school of Hindu law. This application was dismissed as bang out 
of time. The appellate Judge considered the question of the validity of the 
plaintiff's adoption by reference to the question as to whether the parties were 

verned by the Mitakshara law as understood in Madras or by the Mitakshara 
aw as interpreted in the Bombay Presidency. He held, following Dattatraya 

Maruti Shanbhag v. Lanman Jatappa Shanbhag,‘ that the parties were governed 
by the Madras law, allowed the appeal and dismissed the plaintiff's suit. 

On appeal by the plaintiff, the High Court held that the application made by the 
lain tiff to the lower appellate Court should be allowed and the matter sent back 
or a finding on the issue as to whether it was proved that the parties who were 

Goud Saraswats residing in North Kanara were governed by the Bombay law. 

The lower Courts found that the Goud Saraswat Brahmins were in origin migrants 

from Goa where they were governed by the Bombay school of Hindu law and that 


* Deeided,. December 11, 1946. Second (Senior Division) at Karwar, in Suit No. 65 
Appeal No. 430 af 1948 (with Second A: of 1986. 

0. 484 of 1948), from the decision of L. C. 1 (1 88 Bom. L. R. 817, P.C. 
Munsiff, District Judge at Karwar, in 3 041) 44 Bom. L. R. 597. 
Appeal No. 77 of 1989, tho 1896) I. L. R. 28 Bom. 199. 

decree passed by M. 8. Patil, Civil Judge 4 (1941) 44 Bom. L. R. 527. 


j 
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they brought their personal law with them to North Kanara. 
e plaintiff appealed to the High Court against the decision of the district 
Judge in Appeal No. 77 of 1989. 


K. B. Sukhtonkar, for the appellant (S. A. No. 420 of 1948). 

G. P. Mardeshwar, for the appellant (S. A. No. 484 of 1948). 

A, A. Adarkar, for D. R. Manerikar, for respondents Nos. 1 and 2. 
V. S. Desai, for respondent No. 1. 


Mackin J. In these two appeals the question at issue is the validity of the 
adoption in each case; and the answer to the question depends upon whether or 
no the edad the suits are governed by the Bombay school of Hindu law or 
by the school. The cases come from the North Kanara District, which 
up to the year 1861 used to form part of the Madras Presidency but was ther 
transferred to the Bombay Presidency for administrative purposes; and it has 
been held by the Privy Council in Somasekhara Royal v. Sugutur Mahadeva Ri 
tbat the Hindu law prevailing in the District of North Kanara is the Madras school 
of Hindu law. When these matters first came on appeal to the High Court, the 
High Court was not satisfied that the perties might not have brought their own 
personal law to the District of North Kanara, since it had been suggested that these 
were migrants to the District from Goa, and a presumption arises that migrants 
bring their own law with them until the contrary is proved. The appropriate 
issues were therefore sent down; and the result has been concurrent findings of 
both the Courts below that in the one case the Goud Saraswat Brahmins and in 
the other case the Daivadnya Brahmins are in origin migrants from Goa where 
they were governed by the Bombay school of Hindu law, and that they brought 
their personal law with them to North Kanara. If those findings are accepted, 
it means that the cans a in both these appeals must be upheld. 

The case of the Goud Saraswats was considered by a bench'of this Courtin Dattatra- 
ya Maruti Shanbhag v. Laeman Jatiappa Shanbhag, and so far as that case was con- 
cerned it was held that the Goud Saraswats must be taken to be governed by the 
law of the Madras Presidency, being governed in matters of nal law by the 
lew loot, which (as held by the sae Bape ey in the case which I have cited) must be 
held to be the law of the Madras idency. But it is to be noted that, although 
the argument was raised that the parties had migrated to North Kanara from Goa 
and that Goa linguistically and geographically could be taken to be part of the 
Maratha country, where the Bombay school would apply, there was in the opinion. 
of the learned Judges insufficient evidence to justify accepting the argument. - 
The result was that the position with which we have to deal in these cases was not 
adequately put before the Court, and we are free to determine on the evidence in 
these two cases what the true position of the Goud Saraswats is as regards the Jaw 
by which they are governed in the North Kanara District. Inour judgment there 
can be only one answer to this question in view of the voluminous evidence that 
has been produced in these cases. As the learned Judge of the lowerappellate 
Court says in dealing with the Goud Saraswats’ case (though his remarks would 
apply equally to the other case also): 

“The witnesses consist of pleaders, landlords, contractors and Government servants. Thus, * 
they occupy a high position and are men of substance. They are disinterested and their testimony 
is corroborated by the documentary evidence in the case”; 
and he goes on to say: 

“In this case there is a consciousness of a community as a whole that their ancestors migrated 
from Goa in the 16th century and that they brought their personal law with them. Further, the 
mass of oral evidence establishing the migration coupled with the pedigrees remained unchal- 
lenged by the defendants. Under these circumstances, I do not see any reason to disbelieve the 
oral evidence in the case and I think that the lower Court was justified in relying on it.” 

As the learned Judge says, the evidence is of a high quality; and the utmost 
that can be said against it is that it is largely evidence of opinion or tradition. 
There are however four pedigrees put in to support the theory that the families 
referred to in these four pedigrees did come from Coa óriginally, and it is impossible 


1 (1985) 88 Bom. L, R. 317, r. o. 2 (1041) 44 Bom. L. R. 527. 
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to suppose that those pedigrees are not as accurate as such documents, carefully 
maintained by the family interested in them, usually are. We seeno reason why 
they should not be relied upon to the full; and though there are only four of them, 
they are of great value as illustrations of the general body of evidence in these 
cases. 

As to the contention that the evidence is largely of tradition or opinion, it is 
nevertheless evidence of a high quality so far as it goes, and it includes the evidence 
of a senior pleader of Karwar, who says that in his experience it is only the Bombay 
school of Finda law which has been applied to the Goud Saraswats; and in the 
absence of one single word of evidence to the contrary it is impossible not to accept 
the evidence as it stands, traditional or opinionatory though it may be. In our 
view it completely establishes the contention that these two castes came from 
Goa in order to escape religious persecution, and, quite apart from the presumption - 
applying to all cases of migrants that the migrants take their personal law with 
them, it also shows in these rases that the migrants did in fact take their personal 
law with them. Tay ` 

I may also refer to two books which we consider to be of authority, Mr. Justice 
Ranade’s ‘The Rise of the Maratha Power”, 19, and Grant Duff’s ‘Histo 
of the Mahrattas”, Vol. I, pages 4 and 46, which in our view conclusively establish 
the fact that geographically Goa must be deemed to be part of the Maratha country. 
Grant Duff, for example, says - 

“Concan is that part of Maharashtra which Hes between the Ghauts and the sea, and 

‘along the coast, fram Sewdasheogurh to the Taptee.”’ 

That includes the whole of Goa and some miles of territory to the South. Itis - 
to be noted that neither of these books were cited before Mr. Justice Broomfield 
when Datatraya Maruti Shanbhag v. Lawman Jattappa Shanbhag was under 
consideration. I may also refer to West and Bulher’s ‘‘Digest of the Hindu Law,” 
VoL I, p. 10. This book was published in 1884, and it states that the Vyavahara 
Mayukha is also followed as an authority in the North Kanara District; and the 
learned Judge of the trial Court treats this as showing that even after the transfer 
of the District to the Bombay Presidency the Goud Saraswat Brahmins and the 


Daivadnya Brahmins have been following the Vyavahara Ma in preference 
to the Madras school of Hindu law. It is true that the V: Ma is no 
more than a commentary; but, as was pointed out by the Privy Council in Balwant 


Rao v. Baji Rao’, (p. 221) : 
.. “the commentaries are only commentaries. : They do not enact: they explain and are avi. 
dence of the congeries of customs which form the law.” 
And later on they implied that commentaries, just like judicial decisions, do no 
more than declare the law as it had existed at the time. ` 
With reference to these particular cases it was argued on the other side that th 
laintiffs ought to prove that their family was amongst the families which migrated 
fom Goa, and that they migrated in about the year 1510 before the introduction 
by the Portuguese of new law into the Goa country. The argument is that if the 
Portuguese had applied the Portuguese law to the Hindus living in Gog, the Hindus 
would have no personal law to take with them and they would be governed by the 
* leg loci of the place to which they migrated, namely, the law of Madras. We ate 
told that even today the Goa Hindus are governed as regards succession by the 
Portuguese law. But for all we know (assuming it to be true), that may be by 
reason of comparatively recent legislation. In any case no argument on these lines 
was addressed to the Courts below, and for o ves we should be inclined to say 
that on the evidence in these cases the families that migrated could be presumed to 
have migrated because of religious persecution, and that would involve an alien law 
being imposed upon them, so that it can be said that their migration was 
due to a desire to preserve their own law. It is also that the statement 
in the Gazetteer (Vol. XY, page 189) relating to the North Kanara District that 
the Goud Saraswats came ariginally from Bengal according to tradition before 
they went to Gos implies a presumption that they took their personal law with 


1 (1920) L. R. 47 L A. 218, 8.0, 22 Bom, L. R. 1070. 
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them from Bengal to Goa. But we are not prepared to go as far back into the past 
as that, even assuming that the tradition mentioned in the Gazetteer is necessarily 
correct. I may say that in Dattatraya Marui Shanbhag v. Lawman J 
Shanbhag this passage was cited from the Gazetteer, and Mr. Justice Broomfield 
ted that the Gazetteer was no great authority in this respect. ma 
evidence in these cases establishes a caste consciousness in favour of the 
application of the Bombay school of Hindu law. It is contended that the reason 
for this caste consciousness is probably that North Kanara definitely became part 
of the Bombay Presidency in the year 1861, and we have therefore no right to 
presume the same caste consciousness before the year 1861. It is true that no 
instances of custom one way or the other are cited as having occurred before 
1861, but we do not think that there was any need to cite such instances. It is 
enough to say that no instances have been cited to the contrary, and caste conscious- 
ness is caste consciousness however and whenever it arose. So thai, even if there 
were no presumption of the migrants having taken with them their personal law, 
the Court would still be justified in treating the existing caste consciousness as 
evidence of the parties being governed by the Bombay school of Hindu law, 
whether they brought that school of law with them or whether they somehow 
adopted it they arrived. So far as the early decisions of this Court are con- 
cerned, they are all after the year 1861 and only one of them (so far as we have 
been able to discover) relates to the Goud darseyats, namely Mahableshvar v. 
via oie? So far as it goes that is a decision that for the purposes of the par- 
ti case the Bombay law applied to the Goud Saraswat family in question, 
and to that extent it is in line with the view which we are adopting in these 
cases. But altho the early decisions are not of any particular assistance to 
us, it is to be no that, so far as we are aware, there is not a single decision of 
this Court either before or after 1861 to est that what applies to the castes in 
question is not the Bombay school of law but the Madras school of law. 

The evidence given in these cases has been given on the basis of evidence apply- 
ing to the entire spores We a wy be that certain individual families ht 

rove to be exceptions to the rule. ~ poar Apei kiag we are satisfied that 
the evidence qaraly establishes the fact of the Goud Saraswat and Daivadnya 
Brahmins being descended from families which migrated from Goa taking their 
personal law with them, and that that personal law was the Hindu law according 
to the Bombay school. ? 

The result is that the appeals must both be allowed and the decrees of the trial 
Court restored. The plaintiff’s costs in this Court and the lower appellate Court, 
inchiding the costs of the court-fee which the ap tin Second Appeal No. 420 of 
1948 would have had to pay if he had not been allowed to sue or appeal as a pauper, 
will be paid by defendants Nos. 2 and 8. In Second Ap o. 484 of 1948, 
defendant No. 1 to get his costs in this Court and the lower appellate Court from 
the plaintiff. 


Before Mr. Justice Macklin and Mr. Justice Gajendragadkar. ` 
DAGADABAI FAKIRMAHOMED v. SAKHARAM GAVAJL* 


taken from him, it cannot be said that it has interrupted possession; nor can it in 
law affect the matter of the possession unlesa it does so in fact. 


1 (1898) L L. R. 22 Bom. 199. Assistant Judge at Ahmednagar, in Appeal 
* Decided, December 12, 1946. Letters No. 149 of 1942, confirming the decree 
Patent A No. 48 of 1948, from the deci- M. I. Shaikh, Subordinate ca ee 


sion of J., in 8. A. No. 782 of 1948, awase, in Civil Suit No. 68 of 1941. 
preferred against the decision of G. H. Astle, 
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A decree for possession followed by an unsuccessful execution cannot be deemed as a matter 
of law to have the effect of either interrupting possession or altering its character. 

The plaintiff hed mortgaged her land and the mortgagee brought a suit against her and the 
defendants who were in possession of the land. The mortgagee obtained a decree wherein 
it was provided that he should have possession for two years and that possession thereafter 
should go to the plaintiff. The mortgagee attempted to execute the decrees, but was un- 
successful as he was forcibly prevented from doing so by the defendants. Possession of the 
land was never in fact obtained by anybody. In a subsequent suit by the plaintiff to eject 
the defendants from the land the latter set up title by adverse possession. On the question 
whether the adverse possession set up by the defendants was interrupted by the dearee 
obtained by the mortgagee :— 

Held, that in the circumatances of the case the defendants’ possession must be deemed to 
have. been adverse throughout and that it could not be said to have been interrupted by tbe- 
decree obtained by the mortgagee. 

Mahadevappa Dundappa v. Bhima Doddappa,! distinguished. 

Bhogilal v. Ratilal’ Vasudeo Atmaram Joshi v. Eknath Balkrishna Thtis* and Rakhmabai v. 
Ramchandra,‘ referred to. 

OnE Dagadabai (plaintiff) was married to Fakirmahomed who died in 1028, 
The plaintiff mortgaged certain lands to one Sakharam (defendant No 1) on May 16, 
1929, by way of buds gahan for Rs. 99 for two years. Defendant No. 1 filed a suit 
against the plaintiff and defendants Nos. 2 and 8 who were in possession of the 
lands. Defendant No. 1 obtained a decree, on April 20, 1981, and when he attempt- 
ed to execute it, he was forcibly prevented from doing so by defendants Nos. 2 
and 8. ; i . 

The plaintiff filed the Poar suit against the defendants, on March 81, 1941, 
claiming to be the heir of her husband, to eject defendants from the lands. Defend- 
ants Nos. 2 and 8 claimed to be the true heirs of the plaintiff’s husband and denied 
her rights altogether. They also set up title by adverse possession. , 

The lower Courts recognized the plaintiff’s claim to heirship but the appellate- 
Court dismissed her suit on the ground of the adverse possession of the defendants. 
On appeal to the High Court Sen J. dismissed the appeal summarily on September 
2, 1948. 

The plaintiff appealed under the Letters Patent. 

H. C. Coyajee, with J. G. Rele, for the appellant. N 

V. S. Desar, for S. G. Patwardhan, for respondents Nos. 2 to 4. : f 


MacxLIN J. The plaintiff claiming to be the heir of her husband, who died in 
1928, sued to eject the defendants from the pro in suit. Defendants Nos. 2 
and 8 claimed to be the true heirs of the plaintiff’s husband, and they denied the- 
plaintiff’s rights altogether. They also set up title by adverse possession. 

On the merits the plaintiff's claim to heirship of her husband has been recogni 
in all the Courts; but the lower appellate Court has ordered that her suit should 
be dismissed on the grounds of the adverse possession of the defendants, and that. 
contention was nhai, on second appeal. The plaintiff now comes in appeal under 
the Letters Patent. 

Tt is to be noted that the plaintiff had mortgaged the land, and the mo 
brought a guit in 1929 against the plaintiff and also against defendants Nos. 23 and. 
8, who were in possession of the property. He obtained a decree on his mortgage; - 
and it was therein provided that he should have possession for two years and that 

ssession thereafter should go to the plaintiff. He attempted to execute this 

ecree, but the bailiff was assaulted bn attempting to hand over possession. It is 
common ground that possession was never in fact obtained by anybody. It was 
nevertheless argued in the Courts below that the adverse possession set up by the 
defendants was interrupted by the decree of 1981; and that point of view been 
argued before us also. It has also been suggested that the plaintiff's right to sue 
arose only two years after the decree of 1981 was passed; but that would not, so- 
far as we can see, affect the question of the adverse possession of the defendants.. 


1 (1921) L L. R. 46 Bom. 710, ` 3 (1910) I. L. R. 35 Bom. 79, 
; 8. 0. 24 Bom. L. R. 282. B. © 12 Bom. L. R. 956. 
2 (1988) 41 Bom. In R. 497. 4 (1920) 38 Bom. L. R. 801. 
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It is also argued that the possession was not really adverse, since the defendants 
went into possession in the belief that they were heirs of the man who afterwards 
was found to be the plaintiff’s husband, and until the plaintiff was found to be the 
heir, it would not be right to infer any intention on'therr part to keep out the right- 
ful heir. It seems to us that the subsequent conduct of thedefendants in resisting 
the execution of the decree is a sufficient indication of what their probable intentions 
were. Their possession must on the facts be deemed to have been adverse through- 
out, unless it can be said to have been interrupted by the decree of 1981. 

We have been referred to only one decision which seems to us to have a direct 
GFP kkp point and at the same time is in favour of the plaintiff, and that ig 
M Sea panel Doddapa.| That was a case where a decree was 
followed by symbolical possession ; and it was held that the adverse possession of 
the defendants was thereby interrupted. In the course of the judgment Macleod 
C. J. said (p. 715) : 

“In my opinion in this case it cannot be said that the question of adverse possession 

arises In face of the plaintiff's decree of February 1914. That would put a stop to any adverse 
possession prior to the date of the decree.” 
No reason is given for that statement, and we have not been able to discover 
what reason there could be for making it, unless it was some reference to the fact 
that the‘decree was followed by symbolical possession. It may be that cases 
involving symbolical possession are on a somewhat different footing from cases 
where no possession at all is given, but whether a decree for possession does or 
does not interrupt adverse possession must surely be a pure question of fact. 
If the decree does not in fact result in the defendant giving up possession of the 
property or having pi of the property taken from bim, we do not see how it 
can be said that it interrupted possession ; nor can it in law affect the nature 
of the possession, so far as we can see, unless it does so in fact; and whetherit does 
so in fact would probably depend upon the attitude with which it was received by 
the defendant. However that may be, the remark of Macleod C. J. is clearly 
obiter, unless it is intended to apply only to cases involving symbolical possession, 
and in either case is no authority to be applied to the facts of the present case. 

This Court had to deal with a similar question in Bhogilal v. Ratilal.* The ques- 
tion there was whether a certain suit interrupted ession which was otherwise 
adverse, and the suit was one for a declaration of title with a prayer for ejectment. 
In fact the possession did not change in any way; and in the course of the Judgment 
Mr. Justice Wassoodew said (p. 504) :— 

“If therefore Bai Suraj’s possession was initially adverse to the true owner, the mere declara- 
tion of the plaintiff's title neither deprived her of that possession nor altered tts character. The 
declaration in the view we take instead of disturbing Bai Surej’s possession emphasized the fact 
of its adverse quality.” 

It is true that their Lordships were there dealing with the declaratory aspect of the 
decree. But in fact it was a decree in ejectment, and for ourselves we cannot 
-see why the fact of ejectment being ordered should make any difference. Surely 
what counts is not the order for ejectment but the actual ejectment or 
cessation of possession. I may remark that in the course of the judgment 
Mr. Justice Wassoodew refers to two cases of this Court [Vasudeo Atmaram Josht 
v. Eknath Balkrishna Thite and Rakhmabai v. Ramchandra‘) as if they were cases 
in which the question involved was purely a To of the effect of a decree as 
interru’ ang adverse possession. Butin both e cases it appears that the decree 
was in Fact followed by an interruption of possession, though.it was not the execu- 
tion of the decree that interrupted it. We have not been referred to any reasoned 
decision that a decree for possession even when followed by an unsuccessful execu- 
tion must be deemed as a matter of law to have the effect of either nepang 
possession or altering its character, and we do not think that there is ever likely 
to be any such decision. In our opinion it is purely a question of fact to be decided 


1 (1921) I. L. R. 46 Bom. 710, 8 (1910) L L. R. 85 Bom. 79, 
8. €. 24 Bom L. R. 288. 8. 0. 12 Bom. L. R. 956. 
32 (1088) 41 Bom. L. R. 497. 4 (1920) 28 Bom. L. R. 801. 
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in the circumstances of each case. i 
On that ground we dismiss this appeal with costs. 


Before Mr. Justice Sen and Mr. Justice Bavdekar. 
FAKIRCHAND JANKIRAM v. NARMADABAL* 
Indian Limitation Act (LX of 1908), See. 19—Applcation for emecution of mortgage decree by mort- 


willing to purchase subject to morigage Hability—Whether such statement an acknowledgment of 
Habilty to save Umitation. p 
. The mortgagee in execution of a mortgage decree obtained by him in 1927 against the 
mortgagor filed a darkhast in 1982 for sale of the mortgaged property. This darkhast was 
disposed. of in 1938. In the meantime one F in execution of a money decree against the 
mortgagor applied on August 30, 1035, for permission to bid for the property stating that 
he was prepared to purchase it subject to the mortgage lability and purchased it himeelf 
subject to the mortgage ability to the plaintiff. The mortgagee presented a darkhast 
on August 31, 1938, nearly five years after the disposal af his previous darkhast of 1982, 
contending that the darkhast was not time-barred by reason of the acknowledgment made 
by F on August 80, 1935, in his application for permission to bid: On the question whether 
the statement made by F in bis application was an acknowledgment of Hability to save 
Hmitation under s. 19 of the Indian Limitation Act, 1908 :— 

Held (1), that under s. 19 of the Indian Linitation Act, 1908, an acknowledgment must be 
an admission of some present liability of the person acknowledging corresponding to a pre- 
sent right in someone alse; 

. ” (2) that in the present case it could not be said that there was, befare the period of limita- 

tion expired, any statement ether by the person sued or the person through whom he olatmed 
title that he or his property was liable; 

(8) that, therefore, the mortgagee’s darkhast was barred by limitation. 

Muthu Chettiyar v. Muthuswamt Ayyongar,’ followed. 

Jugal Kishore v. Fakhkr-ud-din,* and Krishnayya v. Venkateppayya," not followed. 

Amir Mirra Beg v. Lackmi Narain,‘ Amarchand v. Narayan?’ and Skinner v. Bank of 
Upper India,’ referred to. 

: Onz Manibai obtained a mortgage decree against one Imam Shaikh on June 28, 
1927, for Rs. 788-80. On Manibsi’s death her mother-in-law, Narmadabai, 

laintiff), succeeded to her estate. The plaintiff filed several darkhasts to execute 
eden The last one was filed in 1982 and it was disposed of on July 17, 1988. 
In the meantime Fakirchand (defendant) obtained a money decree against Imam 
Shaikh, and in execution of it he filed a darkhast on December 12, 1982. The 
defendant had mentioned in his darkhast that his amount should be recovered 
from the pro subject to the mo: liability of the plaintiff. On August 80, 
1985, the defendant applied for PO bid for the property and he stated’ . 
pein Bin e ae Mel be purchased by him subject to the mortgage ` 
liability. The d s agent Dagdu purchased the property on the same day 
on the distinct understanding that the property was subject to the morgage 
liability to the plaintiff. 

The plaintiff the t darkhast in execution of the decree of 1927, on 
August 81, 1988, con that it was not time-barred by reason of the acknow- 
ledgment made by the defendant on August 80, 1985, in his application for permis- 
sion to bid. 

. The lower Courts held that the bar of limitation was saved by the defendant’s 
acknowledgment. i 

The defendant a ed to the High Court. The appeal was heard by Lokur J., 
who delivered the following judgment on January 29, 1948. 


* Decided, December 18, 1948. Letters Yawal, in Darkhast No. 1585 of 1988. 
1 


Patent Ap No. 19 of 1943, from the deci- 982) L L. R. 55 Mad. 758. 
sion of J., in Second Appeal No. 260 a (1906) I. L. R. 29 All. 00. 
of 1941, pate area the decision of 3 [1983] A. L R. Mad. 1834. 

of CC. Judge at Jalgaon, in 4 (1981) L L. R. 7 Luck. #70 
Appeal No. 82 of 1940, the decree 5 (1982) 34 Bom. L. R. 953. 
passed by B. G. Desai, Subordinate Judge at 6 (1936) L L. R. 18 Lah. 171 
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Loxon J. This second appeal raises an important question of. limitation and 
the facts of the case are not in dispute. One Manibai obtained a mortgage decree 
against one Imam Shaikh in Suit No. 862 of 1926. After her death, her mother- 
in-law and heir Narmadabai gave several darkhasts to execute the decree and re- 
cover the decretal amount by sale of the mortgaged property. The last darkhast 
was filed in 1982 and disposed of on July 17, 1988. In the meantime the appellant 
Fakirchand, who had obtained a money decree against the said judgment-debtor 
Imam Shaikh, executed it in Darkhast No. 8782 of 1982 and sought to. recover 
his decretal amount by sale of the property which had been mortgaged to Manibai, 
subject to Manibai’s mortgage. Ön August 80, 1985, he applied for permission 
to bid for the property and therein he stated that he was prepared to purchase 
it subject to the mortgage liability of Narmadabai. His agent Dagdu purchased 
it for him on the same day on the distinct understanding that the pro WAS 
subject to Narmadabai’s m liability. Narmadabai then presented this 
Darkhast on August 81, 1988, nearly five years after her previous Darkhast of 1982 
had been disposed of. It was claimed on her behalf t the darkhast was not 
time-barred by reason of the acknowledgment made by the appellant. Fakirchand 
on A t 80, 1985, in his application for permission to bid. 

Both the Courts below have held that the bar of limitation was saved by that 
acknowledgment, and it is now urged on behalf of the appellant that, as Fakirchand 
was not liable under the mortgage at the time he made the acknowledgment, it 
cannot be regarded as an acknowledgment to save the bar of limitation within 
the meaning of s. 19 of the Indian Limitation Act. Mr. Amin mainly relies 
upon the meaning of the word “acknow. ent,” which, according to him, 
connotes the liability of the person acknowledging, and if Fakirchand was not 
under any liability, he could not make an acknow. ent of another’s liability. He 
argues that it would be merely a statement that the ju -debtor was liable 
to Narmadabai and that he was prepared to accept that liability if he succeeded 
in purchasing the property at the auction sale. There is some force in this argument. 
- But in Wharton’s Law Lexicon, ‘‘acknowledgment of debt or liability” is defined 
as an admission that a debt is due or that some claim or liability is still in existence. 
It does not necessarily mean that the debt or liability must be of the person making 
the acknowledgment. The intention of the Legislature can be easily seen from the 
difference in the phraseology used in as. 19 and 20 of the Indian Limitation Act. 
Whereas in s. 20 the payment of interest or principal to save the bar of limitation 
is required to be made by ‘“‘the debtor or his agent duly authorised in that behalf,” 
in 8. 19 the acknowledgment of liability is required to be made in writing 
“signed by the party against whom such right is claimed.” In s. 8(7) of the 
English Real Pro Limitation Act, 1874, (87 & 88 Vic. c. 57) it is specified 
that to save the of limitation even the acknowledgment must be “given in 
writing signed by the person by whom the amount shall be payable or his agent.” 

Mr. Amin next relies upon the remarks made in Amir Mirza Beg v. Lachhms 
Narain, where it is observed (p. 281) : 

“An acknowledgment of liability or right presupposes an acknowledgment by a person pos- 
sessed of some interest which can be bound by the acknowledgment, if the person making the 
acknowledgment has no interest, whatsoever, then such acknowledgment would not have the 
“legal quality’ of an acknowledgment and can therefore be of no consequence.” 

This was based on certain observations of Lord Westbury in Chinnery v. Evans," 
in which he disapproved of the view that it could be regarded as possible for a 
stranger to pay the interest to the mortgagee and thereby to keep the mortgage 
alive. That was the case of a payment, which is now covered by s. 20 of the Indian 
Limitation Act. But we are here dealing with an acknowledgment which, under 
8. 19, may be made by the party against whom the right is claimed. The right is 
now claimed against the appellant and admittedly he has made the acknowledgment 
and, therefore, so far as the claim against him is concerned, the bar of limitation is 
saved. 

This question arose directly in Jugal Kishore v. Fakhr-ud-din,? and it was held 

1 Lie 8 (1908) L L. R. 239 AIL 9, 

@ (1864) 11 H. L. C. 115. ; 
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that s. 19 did not require that the person making an acknowledgment should have 
an interest in the property in respect of which the acknowledgment was made at 
` the time when the owledgment was given. That section prescribes that, if, 
` before the limitation expires, an wantin rm As liability or a _has hein ; 
- made in writing signed by the ies against whom pope (bes is claimed, 

- anew Saa limnitation wil be ¢ computed from the time of the acknowledgment. 
This was followed in Krishnayya v. Venkatappayya,’ and, with respect, I entirely ; 
agree with that view. 

The darkhast is, therefore, in time, and J dismiss the appeal with costs. 

The defendant appealed under the Letters Patent. 


B. G. Thakor, for the applicant. 

No appearance for the respondent. . 

BavpeKar J. The question which calls for determination in the present appeal 
is whether a statement made by the appellant in an application which he made 
for ission to bid at an auction sale of certain pro is an acknowledgment 
of liability sufficient under the provisions of s. 19 of the Indian Limitation Act to 
save limitation in respect of an application for execution of a decree for sale which 
had been obtained by the mortgagee of the property. The decree had been 
obtained long before tie date of the application which was made by the appellant, 
and the decree in the execution of which the appellant sought permission to bid 
was a, decree for money which he was seeking to execute against the mortgagor. 
In the application the appellant stated that there was an encumbrance of 
Rs. 1,011-7-9 of the mortgagee on the property and he went on to say that he would 
purchase the property if allowed to bid subject to the mortgage. date of this 
application is admittedly such as would save limitation in case it could be said 

t the statement in it amounts to an acknowledgment of liability within the 
meaning of those words as used in 8. 19 of the Indian Limitation Act. 

The words must necessarily amount to what may be called an existing liability 
as Op toa liability; but on this point there can be no doubt atal. The 
app t states in his application that there was an encumbrance upon the pro 
and he agreed to purchase it subject to the mortgage if he was permi to bid. 
If the mortgage was not existing at the date of the application, the appellant would 
not say that he would purchase the property subject to the mortgage. There was 
therefore a statement in the application which the a t made that the mort- 
gage was existing at the date of the application. It was not existing strictly 
as a mortgage for it had merged in the decree which the mortgagee had obtained 
upon it for sale, but that is not a very important matter. The point is that the ~ 

- encumbrance was: still upon the property and the appellant had so stated in his 
application. 
`- It is contended, however, on behalf of the appellant that even so there was no 
acknowledgment of liability, because at the time when the appellant made the 
application he had no interest in the property. The personal Liability to pay the 
` mo amount, if any, was of the mortgagor and was not of the sppellant nor 
did the appellant by his application undertake the personal liability of mortga- 
gor. It is pointed out that consequently at the time when the application was 
made there was no “a whatsoever upon the appellant, and it is contended 
that there cannot be an wledgment of liability when a third person makes a 
statement saying that there isa mortgage upon the property and that even though 
~ a decree has been obtained upon the mortgage the decretal amount still remains 
unpaid. Itis urged thatsuchastatementby a third person cannot possibly amount 
to an acknowledgment of liability because the words presuppose that the statement. 
must make out that the maker or his property was in some way or other liable. 
It is conceded indeed that it was not necessary that the statement should show 
that the maker was personally liable; for example in the case of a charge if 
before the last date on which a suit can be filed to enforce the charge, the person 
who had given the charge was to make 4 statement that the amount of the charge 
e ` 


1 [19035] A. L R. Mad. 184. 
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‘still remained unpaid but coupled it with an assertion that he was not personally 
liable to it, the statement would still be an acknowledgment of liability in 
apat 0 right which was claimed by the charge-holder which would be the 
right to bring the pro given in charge to sale in enforcement of the 

But the contention of the appellant is that not only was the appellant not personally 
liable at the date when he made the statement to pay the amount of the mortgage 
but also he had no interest in the property which the mortgagee was entitled to 
bring to sale under the terms of the decree obtained by him. 

Now this question has arisen before the Courts and there has been a distinct 
cleavage of opinion as to whether a statement by a person would amount to an 
acknowledgment if that statement does not make out that he is personally liable, 
and if, when it is made, he has no interest even in the property which someone else 
claims he is entitled to bring to sale in enforcement of a mortgage or charge. One 
view has been that it is not necessary that themaker ofa statement should be liable 

mally at the date when he makes the statement or that he should have any 
interest in the property which a mortgagee or charge-holder brings to sale when 
the statement is made. The first of the cases in which that view was taken was 
relied upon by the learned Judge in the decision which has been appealed from in 
this Letters Patent appeal. It will be found in the case of Jugal Kishore v. 
Fakhr-ud-din The plaintiff in that case Jugal Kishore claimed to bea part owner 
of a house in suit for partition and separate possession of a share init. In order 
to save limitation the plaintiff relied upon a statement made by the defendant 
Alim-ud-din in a suit for premption brought by him against the plaintiff in the 
a 1892. In the plaint in that suit Alim-ud-din stated that one Raghubar 
yal had bought 28 sihams in the property in execution of the money decree 
obtained by plaintiff Jugal Kishore and had become owner of 28 sihams and 
further that Jugal Kishore had purchased 14 sihams under a mortgage decree 
obtained by one Jafar Khan. The plaintiff’s suit was for possession of these 14 
sihams purchased by him under the mortgage decree. The question having then 
arisen as to whether the statement of Alim-ud-din who had no interest whatsoever 
in the property at the time when he filed the plaint in the suit against Jugal Kishore 
could be taken to be an acknowledgment of liability, it was held that inasmuch 
as Alim-ud-din was a person against whom the plaintiff was claiming his right 
to a share in the property in suit and inasmuch as he had made a statement in the 
plaint in the suit which he filed against Jugal Kishore admitting Jugal Kishore’s 
right, he could not say that the suit was barred by the statute of limitation. It 
was, no doubt, true t at the time when Alim-ud-din “made the statement he 
had no interest in the property in suit, but it was held that s. 19 of the Limitation 
Act did not require that a person making an acknowledgment should have an interest 
in the property in respect of which the acknowledgment was made at the time when 
the owl ent was given. This case has subsequently been followed by a 
‘single Judge of the Madras High Court without giving further reasons in the case of 
Krishnayya v. Venkatappayya.* 

Now if we look at s. 19 itgelf, it does say what person has got to make the acknow- 
ledgment inasmuch as it says that the acknowledgment must be in writing signed 
by the party againn whom such property or rigbt is claimed, or by some person 
through whom he derives title or liability. In brief it means that the acknow- 
ledgment must be made by the defendant or his predecessor-in-title, to use a short 
term, and the view which appears to have appealed to their Lordships of the Allaha- 
bad High Court was Based apon the interpretation of the words “by the party 
against whom such property or right is claimed or by some n through whom 
he derives title or liability,” which certainly by themselves do not require that the 
statement relied upon as acknowledgment must be made by a n who was 
himself liable at the date of the acknowledgment or where the liability sought to 
be enforced was against property, he should be interested in the property at the date 
of the acknowledgment. But we have got besides, the words ‘‘an acknowledgment 
of liability in respect of such property or right.” Now in this case what we are 
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concerned with is an application to execute a final decree for sale obtained by the 
mortgagee. The mortgagee claims the right to bring the mortgaged property to 
sale given to him by the decree for sale, and the question of limitation has to be 
determined with reference to an apphenion for execution which he subsequently 
made to the Court. The acknowledgment of liability must, therefore, be in 
reference to this right claimed by the mortgagee to the property to sale in 
execution of the mortgage decree. Now if the amount due under the decree was 
not paid, then the property would be liable to be sold and any statement that the 
amount due under the decree which could loosely be described as “tthe mortgage 
amount” was not paid, would take the case of the mortgagee that there was an 
acknowledgment in respect of the right some way. The question is whether it 
takes it all the way when the statement is not made by a person who was not person- 
ally liable at the date of acknowledgment and was not interested in the oper, 
which twas to be sold. It has to be remembered that the word T aen FE , 
is used ‘in the context in which we find it in s. 19 of the Limitation Act in the sense 
given in the Oxford ‘Dictionary of ‘‘own an obligation, for example to acknowledge 
the receipt of a letter.” Wharton’s Law Lexicon which has been referred to by 
the learned Judge from whose decision this appeal is preferred says with reference 
to acknowledgment of debt or liability that it is an ission that a debt is due or 
that some claim or liability is still in existence, so as to prevent the operation 

of the statute of limitation. The acknowledgment must, therefore, bean admis- 
sion with regard to a debt by a defendant or the person through whom he claims 
title or derives liability that some claim or liability was still in existence. With 
teference to the facts of this case the admission would undoubtedly be with reference 
to the decretal debt being still due and the liability under the decree being still in 
existence ; but the question is, can it be said that a statement that the decretal 
debt was still not paid and consequently the property was still liable to be brought 
to sale in execution of the decree, was an ‘‘admission” when it was not made by 
the mortgagor or by any other person who was liable under the terms of 
the decree and was not interested in the property which would be brought to sale 
under the mo decree? In our opinion it would not be correct to say where 
A says with reference to a mo Ey Bin favour af C that the mortage was 
still unpaid and the mortgage debt was due, that there was anadmission by A with 
regard to the mortgage being still in existence. It would certainly be a statement 
by A that the mortgage was still in existence, but not an admission by him inasmuch 
as the debt was not due by him and he had no interest in the mortgaged property. 
This is implicit in the words ‘“‘acknowledgment of liability” which are contained 
in 8. 19 of the Indian Limitation Act. 

That was the view which appealed to the Chief Court of Oudh in the case of 
Amir Mirxa Beg v. Lachmi Narain.1 It is true that the observations which are 
relied upon were made with reference to an ent which was addressed to the 
Chief Court that if s. 19 was construed saicy according to the words used, the 
moman could extend limitation against a puisne mortgagee by making an 
acknowledgment of a prior mortgage even after he has-parted with the equity of 
redemption. This argument which has appealed subsequently to the High Court. 
of with regard to property which bad been sold by the mortgagor though 
he had retained other property mortgaged by the same mortgage, did not appeal 
to the Chief Court of Oudh and they said that in such a case the statement 
relied upon as an acknowledgment of liability did not come within the meaning of 
those words as used in s. 19 of the Indian Limitation Act, because an acknowledg- 
ment of liability or right presupposes an acknowledgment by a person pcssessed 
of séme interest which can be found by the PRE dept otherwise the 
acknowledgment would not have the “legal quality of acknowledgment.” We do 
not wish to subscribe to their reason that otherwise a mortgagor could extend 
limitation against a puisne mortgagee after he had parted with the equity of — 
redemption—as to wich we express no opinion—but we would like to point 
out that before one could say that there was an acknowledgment of liability and 


1 (1981) L L. B. 7 Lack. 270. 
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the person who made the statement was not poy liable, he must be interested 
in some property which was liable for the debt in respect of which the acknowledg- 
ment is alleged to have been made. The learned Judges of the Chief Court were 
inclined to put in such a case the statement before them on a'lower level on the 
ground that the statement would not have the legal quality of an acknowledgment. 
We would rather say that the statement was not an acknowledgment of liability 
inasmuch as it was neither an admission of liability by the maker nor was it an 
admission by the maker that any property in which he was interested was liable 
for the debt concerned. Thus in the case of Amarchand v. Narayan? where in a 
suit for redemption there was a statement made by Rajaram the son of Sakhubai 
who was the owner of the property in question at the time when the statement 
was made, Baker J. was not inclined to look upon the statement of Rajaram as an 
admission on the ground that at the time the statement was made Sakhubai was 
the sole owner of the land and Rajaram as a matter of fact had no interest in it, 
Then we have got the case of Muthu Chettiyar v. Muthuswamt Ayyangar,’ in which 
the question arose as to whether an acknowledgment of a mortgage debt made by a 
mortgagor who has sold a portion of the mortgaged property but remained personal- 


- ly or in respect of the unsold portion liable on the mo was effective to save 


lmitation as against the property which was sold. i Pandalai J. who was 
a party to that j ent, while reserving the question as to whether after a mortga- 
gor’s personal liability had become barred and he had sold all the mortgaged pro- 
perty, any acknowledgment by him of the mortgage debt could save limitation 
against the purchaser, observed that an acknowledgment under s. 19 must 
be an admission of some present liability “of the m acknowledging, corres- 
ponding to a present right in some else.” He said that if it did not imply that, it 
would not be correct to talk of it as an acknowledgment. That in our opinion 
is the correct view to take of the words “acknowledgment of liability.” 

It is true that in regard to an acknowledgment of the mortgage debt by a mortga- 
gor who has sold a portion of the mortgaged property but remains personally or in 

of the sh portion liable on the mortgage the view has been taken that 

the acknowledgment is effective to save limitation, as against the property sold, 
but that need not affect the question before us because the acknowledgment there 
is regarded as coming under the purview of s. 19 of the Indian Limitation 
Act as the acknowledgment of a n from whom the m property was 
purchased by the person proceed inst and through whom the latter claimed 
title; and that was how the Lahore High Court justified their view in Skinner v. 
Bank of Upper India.* In that case the mortgagors appear to have sold all the 
mortgaged property but they were still liable perso to pay the morigas 
debt and consequently a statement by them that the debt was still due was held 
to amount to an acknowledgment. e do not wish to go into that question in this 
case and it would be sufficient to say that in this case it could not possibly be said 
that there was before the period of limitation expired any statement either by the 
ro ao or the person through whom he claimed title that he ọr his property 
was e 

In this view of the case the appeal must be allowed and darkhast must be dis- 
missed with costs throughout. 


Before Mr. Justice Son and Mr. Justice Bavdekar : on appeal from Mr. Justice Lokur. 
BASAYYA SHIVABASAYYA ø. BASLINGAYYA CHANNAYYA.* 

Indian Limitation Act (LX of 1908), Art. 126, Secs. 6, 8&—Person”—'‘Minor’—Whether a child 
on ventre sa mere ts person and minur—Hindu law—.Ancestral property—A Henation by father— 
Wheiher son in gremio matris can challenge such aHenation—Indian Majority Act (LX of 1875), 
Sec. $—'‘And not before," moaning of. 

_ On July 29, 1918, defendant No. 8 made a gift af his ancestral property to defendants Nos. 1 


1 mea Le We, 86 aad. A . of 1942, against the decision of 
2 (1088) 1. L. R. 55 Mad. 758. 8. M. Ki Assistant Judge et Dharwar, 
8 (1988) L L. R. 18 Lah. 171. in Appeal No. 127 of 1941, the 
- January 15, 1947. Letters decree passed by D. R. Urankar, Sub- 
E Bina Nr o LBE fron Me dei ordinate Judge at Hubli, in Civil Suit No. 88 
alon of J. in Second Appeal No. 898 of 1940. 
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and 2. A son was born to him on March 28,1919, The son having sued, on March 11, 1940, 

- to set aside the alienation, defendants Nos. 1 and 2 contended that the suit was barred under 
art. 126 of the Indian Limitation Act, 1908, as more than 12 years had elapsed from the date 
of the alienation before the suit was brought. The plaintiff asserted in reply that he 
was in gremio mairis at the date of the gift and relied on ss. 6 and 8 of the Act as bringing his 
suit within the period of Hmitation :— 

Heid, (1) that though the suit was governed by art. 126 of the Indian Limitation Act, 
yet it was saved by the combined operation of ss. 6 and 8 of the Act ; 

(2) that the plaintiff though in gremio matris at the date of the alienation was yeot a 
“person” within the meaning of s. 6, the element of personality being one of the elements 
within the meaning of the expression “minor” ; 

(8) that he was also a minor within the meaning of the section ; 

(4) that the age of majority under s. 8 of the Indian Majority Act, 1875, should be counted 
from the date of birth of the plaintiff and not from the date of his conception: 

Udayomuthter v. Skunmugam! and Chirag Din v. Abdullch,* distinguished ; 
Muhammad Khan v. Ahmad Khan’ and Madho Ram v. Dharm Singh,‘ dissented from ; 
Ranganatha Reddi v. Ramaswami Mudal,’ relied on ; 

Athey v. Pickerings Lid.,* followed. 

Per Lokwr J. Under the Mttakshara school of Hindu law, a member of a joint family 
cannct make e valid gift or bequest even of his own undivided share in the coparcenary pro- 
perty so as to defeat the rights of the other members to take by survivorship. 

A son en venire sa mare is to be regarded as a son born, and his right to challenge his father’s 
alienation dates, not from his birth but, from the time of his conception, whether that con- 
ception was manifest or not. 

The obiter dictum of Madgavkar J. in Bala Anna v. Akubai’ followed tn preference to that ` 
of Sargent C. J. in Hanmant Ramchandra v. Bhimacharya.* 

The phrase “and not before” in the expression “shall be deemed to have attained his _ 
majority when he shall have completed his age of 18 years and not before” as appearing in 
s. 3 of the Indian Majority Act, 1875, means that minority does not terminate until the age 
of eighteen is complete, and the age is to be counted from the date of birth and not from the 
date of conception. i 

Suir to set aside alienation by way of gift. The following genealogical tree 
shows the relationship in which the parties stood to one another. 


Shivbasayya 


ee | = 
Basa Adtveyya _ Channayya 

(Dee. 1) (Det. 2) (Def. 8) 

Basslingayya Prabha: Fakirayya 
) (Def. 4 (Def. 5) 

Chana was adopted in another family in 1907. On July 20, 1918, he, while 

his son Basalingayya (plaintiff) was in gremio mairis, conveyed his ancestral pro- 

in the adoptive family by way of gift to his na brothers defendants 

os. 1 and 2. e plaintiff was born on March 28, 1919, i.e., 288 days after the 

alienation. The period of gestation, according to s. 112 of the Indian Evidence 
Act, 1872, stood at 280 days. i 

On March 11, 1940, the-plaintiff filed a suit to set aside the alienation of 1918, . 
defendants Nos. 4 and 5 being his brothers who were minors. 

The trial Court held that the plaintiff was in his mother’s womb at the dateof the 
alienation, that the plaintiff was entitled to the benefit of s. 6 of the Indian Limita- 
tion Act, and that the suit was within the period of limitation. The suit was 
accordingly decreed. On appeal, the Assistant Judge reached the same conclu- 
sions and confirmed the decree. 





1 A. I. R. Mad. 431. 6 (1 96 L. J. K. B. 250 
2 has] a: T m Tan: 6b y toe L L. R. & Bom. 722, 
8 (1028) I. L. R. 10 Lah. 718. 8. 0. 28 Bom. L. R. 1254. 
4 900] A.T R. Lab 804. 8 (1887) L L. R. 12 Bom. 105 
5 935) L. L. R. 58 Mad. 886 r. B. 
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Defendants Nos. 1 and 2 appealed to the High Court. The appeal was heard by 
Lokur J., on November 80, 1948, when his Lordship delivered the following judg- 
ment, g 


Loxor J. This a arises out of a suit bya son to set aside an alienation 
by his father. The facts are not disputed in this Court. Defendants Nos. 1 and 
2 are the natural brothers of defendant No. 8, who has gone in adoption and has 
inherited considerable property in his adoptive family. He gave a bulk of that 

roperty to defendants Nos. 1 and 2 and passed a registered deed of gift in their 

vour on July 29, 1918. He had no son at that time, but his wife was enceinte, 
and she gave birth to the plaintiff on March 28,1919. The plaintiff filed this suit 
on March 11, 1940, within three years after he attained the age of 18 years. His 
father, defendant No. 8, did not oppose his claim. But defendants Nos. 1 and 2 
contended that he had not been conceived on the date of the gift, that the suit was 
time-berred under article 126 of the first schedule to the Indian Limitation Act 
and that he could not claim the benefit of section 6 of that Act. Both the Courts 
below held that the plaintiff was conceived 280 days prior to his birth, that he 
could challenge the gift made by his father and that his suit was in time. The 
alienation was, therefore, set aside and the plaintiff was given a decree for posses- 
sion. 

Defendants Nos. 1 and 2 alleged and led evidence to prove that the plaintiff was 
born in the seventh month of his mother’s pregnancy. But both the Courts dis- 
believed it and acted on the presumption that the plaintiff must have been con- 
ceived 280 dayr before his birth, that 1s to say, his mother had conceived him forty- 
two days before his father executed the deed of gift in favour of defendants Nos. 
land 2. This finding of fact is not disputed in this second appeal. 

It is a cardinal doctrine of the Mitaks law that a member of a joint family 
cannot make a valid gift or bequest even of his own undivided share in the copar- 
cenary property 80 as to defeat the rights of the other members to take by survivor- 
ship. the plaintiff been born at the date when his father passed the deed of 
gift, the gift would have been obviously void. But he was then in his mother’s 
womb and was yet to beborn, and the question is whether an alienation that can 
be impeached by a son actually born at the time of the alienation can also be 
impeached by one who was in his mother’s womb at that time. Both the Courts 
have held that it can be impeached. - 

The theory that a son in the womb can be regarded as in esse for various purposes 
is by no means peculiar to Hindu law, but is a rule generally adopted in all mature 

of jurisprudence, the principle being that a child in embryo is to be con- 
sidered as born when it will be for its benefit so to be considered. Sandars in his 
notes on the Institutes of Justinian, second edition, p. 128, says : 

“The rights of a child were always determined by reference to the moment of conception, 
not of birth, when he was born tn justo matrimonio, because he then followed the condition of 
his father. But when he followed the condition of his mother, as he did when he was born out 
of fustum matrimoniam, reference was had to the time of his birth, ..or, in the later law, to the 
time of his conception, of his birth, or to any intermediate time, as might b most favourable to 
him.” * 

In Blasson v. Blasson,) Lord Chancellor Westbury said that (p. 854): 

“|..the fiction or indulgence of the law, which treats the unborn child as actually born, applies 
only for the purpose of enabling the unborn child to take a benefit, which, if born, it would be entit- 
led to,...”" 

Lord Chancellor Hardwicke in Wallis v. Hodson,” while noticing that the civil 
law confined the rule to cases in which it was for the benefit of the child to be con- 
sidered as born, stated particularly the rule to be that such child was to be con- - 
sidered living to all intents and purposes. 

It seems to have been conceded in the Courts below that under Hindu law also, 
a8 under other systems of law, a son conceived is to be regarded as a son born en- 
titled to challenge an alienation made by his father when he was in his mother’s 
womb. : 


1 (1864) 11 L. T. 888. "a (740) 9 Atk. 114. 
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In this Court, however, Mr. Desai does not admit this and contends that under 
the Mitakshara law a son does not get any proprietary interest in his father’s ances- 
tral property until his birth. relies upon the rulings in Mussamut Goura 
Chomdhrain v. Chummun Chowdry! and Hanmani Ramchandra v. Bhimacharya.* 
In the former case a deed of compromise executed by the father disposing of his 
ancestral pro when his son was in his mother’s womb was upheld on the ground. 
that the son's proprietary right in his father’s estate was created by birth and 
not by conception. This case was cited and dissented from in Papan vy. Soma- 
sundaram? and Deo Narain Ping h v. Ganga Singh.* But Sargent C. J. cited it with 
approval in Hanmani v. Bhimacharya, but did not apply it to the case 
of a est made by a father when his wife was enceinte, and held the bequest 
not binding on the son in the womb when he was born. He recognised that for the 

e of inheritance and ition a posthumous son’s rights relate back to the 
time of his father’s death, h he was then in his mother’s womb, and havi 
“due ay ees the harmony af the law under analogous circumstances,” he hel 
that a father could no more interfere by his will with the right of a posthumous 
ee ee a ape ae oy ee a e aa S 
in esse at the time of his death. On that ground the bequest of the father in that 
case was held to be void. But in the course of his judgment he observed (at p. 108) 
that it is by actual birth that theson acquires, according to the Mitakshara law, a 
right of co-proprietorship with his father, in the ancestral property. This is an 
obiter and was taken from the judgment in Mussamut Goura Chowdhrain’s case. It 
is in conflict not only with the view taken in later cases by other h Courts, 
but also with that taken in an earlier Bombay decision in the case of Bace Gunga 
v. Dhurwmdass Nurseedas*, where the interest of a sonstill unborn was admitted as 
against a dissipation of property by the father (vide West & Buhler, 4th ed., p. 781). 

Mr. Desai points out that there is a wide difference of opinion among the different 
schools of u law as to the time at which the right of a son accrues to the share 
in the ancestral property. This difference is referred to in Minakshi v. Virappa’, 
where it is stated (o. 90). 

“The author of the Deyabhaga held that the right accrued only on partition and the author 
of the Mitakshara that ft accrued on birth. By the latter, for certain purposes conception was. 
regarded as equivalent to birth; for instance, if a partition was made among brothers and it was 
known that their mother was pregnant, a share was to be reserved, and if after a pertition the 
mother bore a son who must have been conceived before partition; the partition was to be re- 
opened and the rights of the child in the womb recognised.” 

Tt was ee oe ee ancestral property 
could not be defeated by a will or gift by his father. Mr. Desai contends that the 
decision in that case was based on Smritichandrika, which is an accepted authority 
in Madras and that while the interest of a son in his father’s ancestral property 
accrues by actual birth (janma) according to Mitakshara, according to Smriti- 
chandrika it accrues by ufpati. As pointed. out in Raju Gramany v. Ammani 
Ammal even in Madras Provincé the Mitakshara is the paramount authority, 
and in the absence of a consensus of opinion among the commentators, and where 
there is no evidence of usage to the contrary, the general doctrine of Mitakshara 
law prevails over the Smritichandrika, It appears to me that janma and ufpatt 
have the same meaning and Smritichandrike thought it necessary to explain 
what they meant. The sentence in the Mitakshara relied upon by Mr. Desai nms 


thus 
SR Sat | ae great rete eet aire ER | 


, “The rights of sons and the rest, by birth, fs most familar to the world, and so tt cannot be 
denied.” (Colebrooke, Chap. I, sec. I, p. 28). : 

In support of this Vijnaneshwara has relied upon the text of Gautama quoted - 
by him as follows :— i : 


1 (1864) W.R. 840. 5 (1841) Bom. 8. A. R. 16. 
a (1887) L L. R. 12 Bom. 105. 6 (1884) L L. R. 8 Mad. 89. 

3 (1883) L L. R. 16 Mad. 76. - 7 (1900) L L. R. 29 Mad. 358. 
4 (1914) LL.B. ; 
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airin arrears yf Rarer | 
“For the text of Gautama expresses ‘let ownership of wealth be taken by birth as the venerable 
teachers direct’.” (Ibid) 
ences also quotes the very same text of Gautama and explains it as 
lows ; 
aAa miria: (Gharpure’s Smritichandrika, p. 2858). 

This is quoted in Minakshi v. Virappa as meaning :—‘‘by birth alone” means 
‘by the very formation of the foetus in the mother’s womb.” It will be thus seen 
that although Vijnaneshwara relies upon Gautama, who has used the word “upati,” 
he says that proprietorship in the father’s estate accrues by janma. He has thus 
used both the words janma and utpatit in the same sense, both m “birth”, 
and Smuitichenirika bas merely explained the meaning of the E ao hire 
in the mother’s womb, that is to say, conception. There is, therefore, no conflict 
between Mitakshara and Smritichandrika on this point. That Vijnaneswara algo 
had the same oy in view is clear from the fact that for the purposes of inheri- 
tance and tion, he too gives the same rights to a son in embryo as to a son 
in esse. He does not mention any exception to this, and in Dwarka v. Krishan 
Kishore,1 Scott-Smith J. laid down that a son conceived is equal to a son born for 
all purposes. As pointed out in Mulla’s Hindu Law, ninth ed., p. 819, the only 
case in which the Hindu law does not treat a son in the mother’s womb as a 
son in esse is as regards adoption, and although a father cannot adopt when he bas 
a son living, he can adopt tho ough his wife is pregnant at the time of adoption and 
she is subsequently delivered of a son. This exception is not to be found in any 
text or dictum of Mitakshara but has been recognised by judicial decisions. The 
reason for this exception is given in Hanmant Ramchandra v. Bhimacharya’ as 
follows (p. 107) :— 

a ..the possibility that the child én utero may be a female, would, if the power to adopt were - 
to be deemed suspended by the mere fact of pregnancy, always imperil, and in some cases. 
seriously so, the acquisition of those spiritual benefits which the rite of adoption is supposed to 
supply in default of a legitimate son. A man in bed health or on his deathbed, as in the - 
Present case, might not live till the child was born; and yet, if the rule be as contended for by 
the appellant, the suspension must ipso facto take place in all cases during prégnancy ...ft would 
be impossible to make the validity of an adoption depend on the knowledge or ignorance of ` 
the fact of pregnancy.” 

Thus the exception is based more or less on religious considerations. There is no 
reason or propriety in making a similar exception in the case of an alienation made- 
by the father when his son was conceived but not born. The right of such a son 
to challenge his father’s alienation is recognised in Sabapathi v. Somasundaram’, 
Ranpanatha Reddi v. Ramaswami Mudali,* Deo Narain Singh v. Ganga Singh’, 
Dwarka Das v. Krishan Kishore,* Muhammad Khanv. Akmad Khan,” and several 
other cases. In Jatindra Mohan Tagore v. Ganendra Mohan Tagore’ a gift to an 
infant in the womb was held to be valid. In Bala Anna v. Akubai® Madgavkar J.. 
cited Sabapathi v. Somasundaram?® with approval and observed (p. 728) : 

“An alienation by a father made, while the joint son is in the womb, can be successfully 
contested by the latter after his birth.” 

Even this was obiter. But having regard to all that I have said above, and to- 
the Bombay decision in Bace peel case, I would, with all respect, follow the 
obiter dictum of Madgavkar J., reference to that of Sargent C. J. in Hanmant 
Ramchandra v. Bhimacharya"™, er than adopt a view different from that pre- 
wailing in all the other High Courts. 

Mr. Desai further contends that the rule would apply only if the mother’s preg- 
nancy was manifest ( em} ) at the time of the father’s alienation, and the son- 
challenging it was born subsequently. In the absence of evidence to the contrary, . 


1 (1981) L L. R. 2 Lah. 114. 7 (1938) L L. R. 10 Leh. 718. 

2 (1887) L L. R. 12 Bom. 105. 8 teas ene ar BR. 877. 

3 (1889) L L. R. 16 Mad. 76 8 (1926) L L. R. 50 Bom. 722, 
. 4 I. L. R. 88 Mad. 886, F.B. ž 8. 6. 28 Bom. L. R. 1254. 

5 (1915) L L. R. 87 AIL 162. a ORTE EREA 

8 921) L L. R. 2 Lah. 114. L L. R. 12 Bom. 108. 
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conception may be presumed to have taken place 280 days prior to the birth. But 
it is almost impossible to ascertain with any degree of certainty the date when 
-conception becomes we or manifest, and it would be very difficult to say whe- 
ther it was so at the date of the disputed alienation. It is highly undesirable to 
introduce such an uncertain element in the law on the subject, unless there is 
some clear and binding authority to support it. In support ‘of his contention 
Mr. Desai relies upon the following passage in the Mitakshara ; 

“A share allotted for one who is barn after a separation of the bretheren, which took place 
‘subsequently to the death of the father, at a time when the mother’s pregnancy was not manifest, 
is his allotment.” (Colebrooke, Chap. I, sec. vi, pl. 9). 

He has used the expression wer} in that connection. But the context in which 
the distinction between wen} and seem} was made by Vijnaneswara must be taken 
into consideration. He was commenting on Yajnavalkya’s Chapter 2, Verse 122, 
-dealing with the rights of a posthumous son and one born after the alienation, and 
-according to Mandlik’s Hindu Law (p. 216, f.n. 2), he has split up the verse into 
two parts, and applied the first hemistich to a son born after partition while his 
father was alive, and the latter to a son who was conceived but not born at the 
time of the partition, which took place after the death of the father. Comment- 
ing further on the same verse, Vijnaneswara enjoined that ‘‘if she was evidently 

regnant, the distribution should be-made, after awaiting delivery ” (Colebrooke, 
‘Chap. I, sec. vi, pL 12). Thus all that he means is that if the brothers know that 
their mother is enceinte, they must defer the partition until her delivery, but ifitis 
not known and a paration is effected in ignorance of their mother’s having a son in 
‘her womb, then the son in the womb, when born, should be given a share made 
out of the shares of the other sons as if he were alive at the time of the parti- 
tion. This is made clear by Smritisara commenting on Vishnu’s text as follows :— 


Teg apres mi a wet, wast + wea yarn a Aap aA 
ant aati | aat geq afar a aat eae | 
(vide Dharmgkosa, vol. I, part 2, p. 1568). 

“Those who are separated from their father when their mother was pregnant, whether ber 
pregnancy is known or not, must, if a son is born, give a share to him. But tf the conception 
takes place after partition, then the son born shall take the share of his father only.” _ 

This leaves no doubt that a son en venire sa mere is to be regarded as ason born 
-and his right to challenge his father’s alienation dates, not from his birth, but from 
the time of his conception, whether that conception was manifest or not. As the 

, plaintiff is held to have been conceived when his father executed the deed of gift 
xin favour of defendants Nos. 1 and 2, the gift is void and not binding on the plain- 
tiff. 


The next question is whether the plaintiff's claim is intime. Thesuitis admitted] 
_governed by art. 126 of the first schedule to the Indian Limitation Act, 1908; whi 
says that a suit by a Hindu governed by the law, of Mitakshara to set aside his 
father’s alienation of ancestral property must be instituted within 12 years from 
-the date ‘‘when the alienee takes possession of the property.” The plaintiff who 
has filed the suit just before he reached the age of twenty-one years relies upon 8. 6 
-of the Indian Limitation Act to save the barot limitation. That section says that 
a minor will be entitled to institute a suit or make an application within the same 
period after the disability has ceased, as would otherwise have been allowed from 
the time prescribed therefor in the third column of the first schedule, which period 
is cut down to three years under s. 8 where it is more than three years. Mr. Desai 
argues that the benefit of this extended period is not available to the plaintiff as 
‘he was not born when the right to sue accrued. In support of this he relies upon 
the following observation of Sir Lawrence Jenkins in Ranodtp Singh v. Parmeshwar 
-Pershad' (p. 72}:— : 
“To the contention that by the cited sections [sections 7 and 8 of the Indian Limitation Act] 
the period of Hmfitation is extended for three years from the cessation of the fourth plaintiff's 
“minority the answer is that by thetr express terms this extended period can only be claimed 


1 (1924) L. R. 52 L A. 69, 5.0.27 Bom. L. R. 175. 
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by a person entitled to institute the suit at the time from which the period of limitation is to 
be reckoned. The fourth plaintiff does not come within this description for at that time he 
was not in existence.” 
“Tn that case four brothers born in 1886, 1891, 1897 and 1900 respectively insti- 
tuted a suit in 1920 to set aside an alienation made by their father in 1898. The 
only plaintiff who could claim the benefit of ss. 6 and 8 of the Indian Limitation 
Act, viz. plaintiff No. 4, was neither born nor was he even in his mother’s womb 
at the date of the alienation. Hence it was held that he had no right to claim the 
benefit of those sections, as he was not entitled to institute the suit at the date 
from which the period of limitation was to be reckoned. In Udayamuthter v. 
Shunmugam Chettiar! Madhavan Nair J., sitting singly, applied the remarks of Sir 
Lawrence Jenkins quoted above even to a son who, though not born, was in his 
mother’s womb at the date of the alienation. With respect, I think that those 
remarks should not be extended beyond the facts in regard to which they were 
made, it being recognised that a child en venire sa mere is to be deemed to be born 
so far as is necessary for the benefit of that unborn child. The right to sue, if it 
accrued before birth, must be deemed to have remained in abeyance till the child is 
born and is able to enforce it. In Muhammad Khan v. Ahmad Khan?’ Shadi Lal 
C. J. and Bhide J. felt some difficulty in regarding a son in embryo asa minor for the 
of s. 6 of the Indian Limitation Act as they thought that in that case the 
od of 18 years which would determine his disability would run from the date of 
is conception and that date would never be ascertained with any degree of cer- 
tainty. ith respect, I think that this difficulty will not arise if s. 8 of the Indian 
Majority Act is properly construed. Paragraph 2 of that section provides that 
every person domiciled in British India shall be ‘“‘deemed to have attained his 
majority when he shall have completed his age of 18 years and not before.” The 
expression ‘‘and not before” is very significant. It means that minority does not 
terminate until the age of 18 is complete and ‘age’ is to be counted from the date 
of birth and not from the date of conception. A similar question arose in Athey 
v. Pickerings Lid.? There a workman was killed by an accident arising out of and 
in the course of his employment when his wife was prepant. His posthumous child 
was held entitled to a certain sum till he attained the age of fifteen. A question 
arose whether the period of fifteen years should be reckoned from the date of the 
workman’s death when the child was in embryo or from the date of the child’s 
birth, and Lawrence L. J. observed (p. 258) :— 

*“ Tt seems to me to be a fallacy to suppose that, because a ohild is to be deemed to be born 
at a certain period, therefore, the child attains its age of 21, or in this case 15, or is deemed to 
attain that age, before it actually attains that age. There is no requirement at all in the Act, 
or in any of the circumstances to introduce the fiction into the actual facts of the ascertainment 
of the age of that child.” 

Adopting this view, a full bench of the Madras High Court in Ranganatha Reddi 
v. Ramaswami Mudah,’ dissented from the decision of the Lahore High Court in 
Muhammad Khan v. Ahmad Khan, and gave the benefit of ss. 6 and 8 to ason who 
was attacking an ailenation made by his father when he was in his mother’s womb, 
computing the period of his minority from the date of his birth and not from the 
date of his conception. I resp y agree with that view. Although a son en 
venire sa mere is a person in existence, and can challenge his father’s alienation, 
the computation of bis age commences only when he is actually born, and he is 
entitled to the benefit of s. 6 of the Indian Limitation Act. The plaintiff’s suit 
is, therefore, not time-barred. 

The appeal is dismissed with costs. The ap ts shall pay the costs of the 
plaintiff-respondent No. 1. The appellants and the other respondents shall bear 
their own costs. : ; : 

There was a further appeal under the Letters Patent. 

J.C Shah, with H. P. Mudtraddi, for the appellant 

G. R. Madbhavi, for respondent No. 1. 

K. R. Bengeri, for respondents Nos. 2 to 4. 


1 985] A. L R. Aad. 431. 8 827) 06 L. J. K. B. 250. 
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Sen J. This is-an’appeal against the decisian in a second appeal by Mr. Justice 
` Lokw arising out of a suit which was filed by & son to set aside an alienation made 
by his father. The plamtiffs father Channayya, defendant No. 8, and his two 
brothers, defendants Nos. 1 and 2, were the sons of one Shivbasayya, and Chann- 
ayya. was adopted into another family. After his rede he made on July 29, 
1918, a gift of certain property which he had inherited in his adopted family to 
defendants Nos. 1 and 2. He bad no son at the time: but his wife gave birth to 
the plaintiff on March 28, 1919: This suit was filed on March 11, 1040, within 
. three years after the plaintiff attained the age of 18 years. Defendants Nos. 1 and 
2 contended that the plaintiff had not been conceived on the date of the gift, that 
the suit was time-barred under art. 126 of the first schedule to the Indian Limita- 
tion Act, and that he could not claim the benefit of s. 6 or s. 8 of the Act. The 
Courts of facts found that the plaintiff had been conceived 280 days prior to 
his birth, that, therefore, he could challenge the gift made by his father, and'that 
the suit was in time. The plaintiff accordmgly was given a decree cor possession. 
On the finding of the first two Courts as to the time when the plaintiff was con- 
ceived, it must be deemed that he was in the womb of his mother on the date of the _ 
- alienation which he impugned. The only two questions that were argued before 
Mr. Justice Lokur were (i) whether an A R tion that can be impeached by a son 
actually bom at the time of the alienation can also be impeached by one who was 
in his mother’s womb at that time, and {2) the question of limitation. On both 
these questions Mr. Justice Lokur found against the defendants, and dismissed -` 
the appeal. r 
There is no dispute before us as regards his first conclusion, which was besed on 
examination of the authorities as well as the texts of Hindu lew. Itis unn 
to refer to any part of such authorities or texts, saa perhaps one which would be 
‘useful in connection with the second question. One of the texts relied on by 
Mr. Justice Lokur was a passage from the text of Gautama, relied upon by 
‘"Vijnanesvars in commenting on a sentencein the Mitakshara, which has been thus 
translated > 
“For the text of Gautama expresses ‘let ownership of wealth be taken by birth, as the venerable 
teachers direct.’”’ 
His conclusion on this point is the same as stated by Mulla in his Hindu Law at 
8. 270 (p. -829, 10th edition), under the heading ‘‘rights of a son in his mother’s 
womb.” On the guestion of limitation the argument to be found in his judgment 
is this. The suit was admittedly governed by art. 126 of the first schedule to the 
Indian Limitation Act, under which a suit by a Hindu governed by the law of 
Mitakshara to set aside his father’s alienation of ancestral property must be insti- 
tuted within 12 years from the date ‘when ‘the alienee takes easion of the 
ToT Normally, therefore, the period of limitation wo expire in 1980. 
plaintiff who filed the suit just before he reached the age of 21 years relied upon 
8. 6 of the Indian Limitation Act, the material part of which reads as follows :+— 
-_ “Where a person entitled to institute a suit is, at the time from which the period of limitation 
-30 to be reckoned, a minor, he may institute the suit within the same period after the disability 
has ceased as would otherwise have been allowed from the time prescribed therefor in the third 
column of the first schedule.” Sed 
That section, therefore, by itself would entitle the plaintiff in such a suit as the 
present one, if he was a minor at the time from which the period of limitation is to be 
reckoned, to file the suit within 12 years from the date on wbich the disability had ces- 
sed. That period of 12 yeersis cut down to three years under the provisions of s. 8 of 
the Act. Mr. Justice Lokur held that the plaintiff in this case, though he was a son 
in embryo at the date of the alienation from which the limitation has started, must 
be held to be.a minor within the meaning of s. 6. He did not agree with the 
decision in Muhammad Khan v. Ahmad Khan,! where it was thought that in that 
case the period of 18 years which would determine the plaintifi’s disability would 
trun from the date of his conception and that that date would never be ascertained 
with any degree of certamty. On this pomt Mr. Justice Lokur relied on s. 8 


1 (1988) L L. R. 10 Lah. 718. 


1947.] BASAYYA BHIVABASAYYA 0. BASLINGAYYA (4:¢.3.)—Sen J. 788 


of the Indian Majority Act, which provides inter alia that evéry person domiciled 
in British India shall be ‘deemed to have attained his majority when he shall have 
completed his age of eighteen years and not before.” In his opinion the expression 
“and not before” clearly indicates that the minority does not terminate until the 
age of 18 had been completed, and that the age is to be counted from the date of 
the birth of the person in question and not from the date of his conception. This 
view with the view taken in Ranganatha Reddi v. Ramaswami Mudali,} 
which dissented from the opinion of the Lahore High Court in Muhammad Khan's 
case and gave the benefit of ss. 6 and 8 of the Act to a son who was attacking an 
alienation made by his father when he had been in his mother’s womb, computing 
his minority from the date of his birth and not from the date of hie conception. 

Mr. Shah has contended that this view is not correct. The grounds on which 
he has based his contention are, first, thatthe plaintiff atthe date of the alienation 
could not be said to be a person within the meaning of s. 6 of the Act, and, secondly, 
that even if he was a person, he could not be said to bea minor. The word “per- 
son” has been defined in the General Clauses Act as including any company or 
association or body of individuals whether incorporated or not. This meaning, 
therefore, is not confmed to any individual, and has been made to include even: 
inanimate entities like companies or other associations. I have already referred 
to the text of Gautama saying that the ownership of property or wealth arises on 

, which has been interpreted, rightly in our opinion, by Mr. Justice Lokur, 
following Smritichandrika, as birth in the mother’s womb, that is to say, concep- 
tion. According to the Hindu law, therefore, the right to property accrues from 
the date of a person’s conception. It seems to us difficult to see, when a person 
acquires the right of ownership from the date of his conception and not merely 
from the date of his birth, why he should not in law be regarded as a person from 
the date of his conception. The definition in the General Clauses Act is a wide 
definition as I have stated, and not merely confined to individuals who are 
already born. We, therefore, think that it cannot be said that the plaintiff in 
this case, at the date of the alienation, though he was in -his mother’s womb at the 
‘time, was not a person at all, the element of personality being one of the elements 
within the meaning of the expression “minor.” 

Mr. Shah has next contended that even if the plaintiff was a person at the time in 
question, he was not a minor. He has ref to several decisions on this point 
besides Muhammad Khan v. Ahmed Khan, but we find that some of them, for 
instance, Udayamuthier v. Shunmugam Chetiiar® and Chiragh Din v. Abdullah,’ 
did not relate to persons who were in their mothers’ womb at the date of the trans- 
actions which were challenged in those cases. Those two cases considered the 
oh rete areas bring a suit when he had not been in existence at all at the date 
of the alienation. Leaving these two cases out, there remain two Lahore decisions 
which can be said to be in favour of the view for which Mr. Shah has contended, 
namely, Muhammad Khan v. Ahmad Khan and Madho Ram v. Dharam Singh.‘ 
I have already stated the ratio of the decision on this point. In the first of those 
cases the passage relied on reads thus (p. 716) :— 

“Tf a son in embryo is deemed to be a minor in existence on the date of the conception, the 
period of eighteen years, which would determine his disability, would ron from that date. But 
it is olear that that date can never be ascertained with any degree of certainty, and the contention 
urged by the learned counsel would lead to the absurd result that the plaintiff would attain 
the age of majority for the purposes of the law of Hmiteation when he was only seventeen years 
and a few months old, though he would be a minor at that time for all other purposes.” 

The second Lahore case relied on does not give any reasons on which the view 
which was taken was based. Mr. Justice Lokur di with the opinion of the 
Lahore High Court on the ground that the Indian jority Act in s. 8 provides 
that every person dieepietied m British India shall be ‘‘deemed to have attained 
his majority when he shall have completed his age of 18 years and not before.” It 
-seems to us clear that the age ref to in this passage must be counted from the 
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date of birth and chmnot be counted from the date of conception. ` ` In this connec-. 

tion, Mr. Justice Lokur rightly relied on a remark in an English case, Athey v.. 

Pickerings, Ltd.,) where Lawrence L. J. observed tp. 258) :— 

“Tt peama to me to be a fallacy to suppose that, because a child is to be deemed to be borm 
at a certain period, therefore the child attains its age of twenty-one, or in this case fifteen or ts 
deemed to attain that age, before it actually attains that age. There is no requirement at all in the 
Ani Te ay oF an Piroatoatancaa Ta esate ie MHo irto io mokal alot he iier anon 
of the age of that child.” 


Mr. Shah, however, has contended that the word “‘minor” has not been defined a 


in the Indian Minority Act. We find it stated in Chitaley’s Limitation Act that ` 
> the Limitation Act of 1871 a minor was actually defined as ‘‘a person who has not 
completed his age of eighteen yeats.” For some reason this definition was not 
incorporated in the present Limitation Act, and the Legislature contented itself 
by caying when a person should be deemed to have attained his majority. . 

Mr. Shah has argued that it cannot be said that if n is not found to be a 
major, he would necessarily be a minor, contending “that the period of minority 
must be confined strictly to the period from birth up to the attainment of the age 
of 18 years, after which the period of majority begins, and that the pericd that a 
person spends in the womb of his mother cannot be called a period either of min maoy 
or of majority. We are unable to t this contention. In Ranganatha 
v. Ramaswamt Mudak* it was remarked by Beasley C. J. (p. 891) :— 

“A person in existence must be either a minor or a major, and obviously an infant en venire 
sa mere cannot be a major and must therefore be a minor.” 

Tt is impossible to accept the suggestion that a state in which the person con- 
cerned is neither a minor nor a major can exist and that a. person who is in that 
- State cannot, therefore, take the benefit of 8. 6 of the Limitation Act. It also seems 
obvious that the age of a person must be reckoned from the date of his birth, ond 
cannot have any reference to the time when he was conceived. 

That being our view, we hold that Mr. Justice Lokur rightly dealt with the ques- 
tion of limitation in holding that the plaintiff was entitled to the benefit of as. 6 and 
8 of the Indian Limitation Act. e appeal must, therefore, be dismissed with. 
costs. 


Before Mr. Justice Macklin and Mr. Justice Gajendragadkar. 


suri SOMASHEKHAR SWAMI v. BAPUSAHEB NARAYANRAO PATIL. x 

Bombay Hereditary Offices Aci (Bors. III of 1874), Sec. 9—AHenation of watan property—Rent: 
fixed by Collector—Whether Collector can revise reni—Aoquisition of watan property under 
the Land Acquisition Act—Apportiqnment of compensation between watandar and alienee— 
Land Acquisition Aot (I of 1894), Sec. 82, 

Under s. X2) of the Bombay Hereditary Offices Act, 1874, the decision of the Collector 
is not subject to appeal or revision. It is, however, open to the Collector to revise"the rent 
fixed by him from time to time having regard to the change in the value of the lands in the 
locality where the watan property may be situated. It is open to the Collector to call 
upon the aHenes in possession of land to pay such amount to the watandar as the Collector 
deoims ft even though the bald cancun? may: happen to be in'exocas of the coonomio:yield-¢f 
the land. 

In 1868, certain patiiki watar property was sold by the watandar. ln 1915, on an applica- 
tlon made by the watandar, the Collector passed an order under s. 9 of the Bombay Heredi- 
_ tary Offices Act, 1874, declaring that the alienation was void. In 1917 a further order was. 
passed by the Collector under £. %2) of the Act directing the alienee to pay a certain amount 
per year as rent to the watandar and permitting the allenee to remain in possession. 
1988 proceedings were initiated for acquiring the property under the Land Acquisition Act | 
“anda certain amount was awarded as compensation. On the question of the apportion- i 
ment of the amount between the watandar and the alienes :— 

Held, that in the circumstances of the case the watandar and the alience ahould recetve;thedr- 


1 96 L. J. K. B. 250. we 874 of -1044, from the decision of 
2 (1985) L L. R. 58 Mad. 886, F.B. A. K. Phadkar, a ee ee 
= F -6, 1947. First in Suit No. 2 of 1942. 
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. Appeal No. 404 of 1948, with First Appeal 
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shares in the compensation amount in the proportion of 55 to 45. 

Sadasheorao v. The Collector, Nagpur,! Shama Prosunno Boece Mozumdar y. Brakoda 
Sundari Dasi,® Dinendra Narain Roy v. Titeram Mukerjee,* Natesa Ayyar v. Koja Maruf 
Sakib,- Narayana v. Annapwurnomma® and Shiam Lal v. Collector of Agra,* 

Kalu v. Secretary of State’ and Nowrofi v. Special Land Acqutsition Officer,’ referred to. 

When watan lands are acquired under the Land Acquisition Act, 1894, the È can act 
under s. 82 of the Act and apportion the compensation‘money between the witandar and 
the alieneco of the lands. 

Collector of Belgaum v. Bhimrao,’ followed. ‘ 

IN 1865 certain patilki watan lands were alienated by the then wWitandar in 
favour of the predecessor-in-title of Somashekhar Swami (opponent Ny! 5). In 
1915 the Collector passed an order under s. 9 of the Bombay Hereditary Offices 
Act, 1874, directing opponent No. 5 to pay a proper rent to the watintlar and 
holding that the patilki watan lands cond not be allowed to pass out of tht watan- 
dar’s possession. In 1917 the rent was fixed at Rs. 60 per year. At thir dime the 
income of the land was Rs. 85 to Rs. 40. Later the yield of the land incrti#ed and 
in 1987-88 the income of the land was between Re. 800 to Rs. 500. `p: 

In 1988 proceedings were initiated at the instance of the Karnatak Eillication 
Society for acquiring the watan lands under the Land Acquisition Act, 1884: The 
compensation amount awarded for these lands was Rs. 20,645-9-2. A refefehte wis 
made to the Court under s. 80 of the Land Acquisition Act. The Court appor- 
tioned the compensation between opponent No. 5 and the watandar in the pro- 
portion of 28 : 75. . . 

The watandar and opponent No. 5 appealed separately to the High Co 


R. A. Jahagirdar and B. M. Kalagate, for the alienee. 
K. B. Sukthankar for K. N. Dharap, for the watandars Nos. 1 to 8. 
S. G. Patwurdhan, Government Pleader, for respondent No. 4. 


GAJENDRAGADKAR J. The proceedings giving rise to these two appeals were 
initiated at the instance of the Karnatak Education Society for acquiring certain 
plots of land under the Land Acquisition’ Act in 1988 when notifications under the - 
Act were duly issued. The property sought to be acquired consisted of five survey 
numbers, 8941, 8942, 8948, 8944 and 8945. In these appeals we are concerned 
with three of them, namely 8942, 8948, and 8944. The compensation amount 
awarded for the acquisition of these three numbers is Rs. 20,645-9-2, and the 
question which arises in these proceedings is as to the method of apportionment 
of this amount between two, clai ts. | 

These three survey numbers originally formed part of old survey No. 958 which 
woes watan property assigned to the Patil watandar, who is one of the two claimants 
in this case. tn 1865 the said property was sold to the predecessor of the Swami 
for Rs. 575. The alienee continued in possession of this pro until 1915 
when an application was made by the watandar to the Collector inviting his atten- 
tion to the fact that the watan property had gone out of the watandar’s ay 
alienation, and requesting him to orders under s.9 of the Watan Act. On 
14, 1915, the Collector virtually declared that the alienation in favour of the Swami 
was void, and in 1917 a further order was passed under sub-s. (2) of s. 9 directing 
the alienee to pay Rs. 60 to the watandar and permitting him to remain in posses- 
sion. The slienee who was thus permitted to remain in ion of the land 
after the order of the Collector was under s. 9(2) of the Watan Act is the 
other claimant in the present p ings. The learned Judge before whom these 
claims were made held that the alienee and the watandar were entitled to receive 
in the proportion of 25 to 75 as their respective shares in the com tion amount 
awarded. Both the parties feel aggrieved by this order, with the result that the 
alienee har filed First Appeal No. 404 of 1948 and the watandar has filed First 
Appeal No. 874 of 1944. d 





1 [1942] Nag. 740. 8 (1948) L L. R. 55 All. 897, F.B. 
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. 3 (1908) L L. R. 80 CaL 801. 8 (1921) 23 Bom. L. R. 1288. 
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On behalf of the alienee Mr. Jahagirdar has contended that the learned Judge 
was-wrong in holding that the alienee was not entitled to the beneficial interest 
in this property. He has referred to the fact that on the evidence it has been pro- 
ved that this land yields about Rs. 560, out of which Rs. 60 are peid to the watan- 
dar, ahd Rs, 500 represent the net income of the alienee. He suggested that 
these ‘two respective amounts may well be taken to represent the value of the 
interests of the ive parties in the land. He has conceded that something 
more may be added in order to ascertain the full value of the watandar’s interest 
in the land, because under s. 9 (2) of the Watan Act the watandar may persuade 
the Collector to increase the rent payable by the alienee. In support of his con- 
tention Mt. Jahagirdar has relied upon the decisions of the Calcutta High Court 
as well as those of the Nagpur and the Madras High Courts. Dealing with the 
case of a landlord and an occupancy tenant it was held by the Nagpur High Court 
that the landlord is entitled to one-fourth and the occupant is entitled to three- 
fourths ‘(Sadasheorao v. The Collector, Nagpur’). The Calcutta High Court in a 
similar tase where the claime of the permanent tenant as against those of the land- 
lord were in question held that the landlord and the tenant were entitled to receive 
theit shares in the compensation amount in the proportion of six to ten [Shama 
Prosunhs’ Bose Mosundar v. Brakoda Sundari Dan,* Dinendra Narain Roy v. 
Tituram Mukerjer.*] Similarly, the Madras High Court has held that the landlord 
would be ‘entitled to receive 25 per cent. whereas the tenant would be entitled to 
receive’75 per cent. for his share in the compensation amount [Natesa Ayyar v. 
Kaja Maruf Sahibt and Narayana v. A *].. On the other hand, the 
Allahabad High Court have held that the ord and tenant should recover in 
the proportion of ten to six [Shiam Lal v. Collector of Agra‘). © i 

It may be pointed out that in all these cases the right of the landlord was limited 
to receive a particular amount of rent in perpetuity without enhancement, and 
calculations about the value of bis interest in the land were made on that basis. 
In the present case, however, it is obvious that the watandar’s right is not limited 
to recélve a particular amount of rent for all time. Under s. 9, whenever it is 
brought to the notice of the Collector that any watan property has gone out of the 
watandat’s family by alienation or otherwise, it is open to the Collector to declare 
the said alienation void and then adopt either of the two courses mentioned in 
8. 9 (7) and (2). He may dispossess the alienee and restore possession of the pro- 
perty to the watandar, or in the alternative he may allow the alience to remain 
in possession of the property subject to his paying such rent to the watandar 
as the Collector may hr. In this particular case the Collector adopted the latter 
course and has permitted the transferee to remain in possession of the property. 
The Collector having once decided to permit the alienee to remain in possession 
of the land, it is not ted that it would be open to him to dispossess him here- 
after, thiugh it is conceded on both the sides before us that it would be open to the 
Collector to revise the rent from time to time if he thinks proper to do so. It has 
been héld by this Court in Kalu v. Secretary of State? that when sub-s. (2) of s. 9 
provides that the décision of the Collector as to what is the full rent shall be final, 
that mertly means that the said decision Boe? not be subject to appeal or revision. 
That, Kowever, does not deprive the Collector of his power to revise the 
said rent from time to time having regard to the change in the value of the 
lands it (he locality where the watan property may be situated. It is thus clear 
that the alienee is entitled to remain in possession of the property, and in that 
sense ray be said to be entitled to fixity of tenure. He is, however, not entitled 
to remain on the land subject to the payment of a uniform amount of rent. The 
said réat can be revised by the Collector from time to time. These two features 
of the holding of the alienee resulting from the order passed by the Collector under 
8. 9 (2) of the Watan Act distinguish his position from that of the ordinary as well 
as the permanent tenant and the occupant, In the case of a permanent tenant 
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the landlord cannot increase the rent beyond three times the assessment. That 
would not be so in the case of the alienee in question. The Collector can increase 
his rent to any limit, though of course he would naturally consider the economic 
rents prevailing in the locality. The watandar’s rights in this property are also 
nt haar limited. He is entitled to the profits of this property and the amount 
of the said profits has to be determined not by himself but by the Collector. Un- 
like owners .of properties he is not entitled to enhance the rent payable by the 
person in possession, but must seek the assistance of the Collector, and in view 
of the provision that the decision of the Collector in the matter of fixing the rent is 
final, it is clear that the landlord would not be entitled to take this question to a 
civil Court for its determination. It is quite true that at present the alienee re- 
covers Rs. 500 as net profit from the land. But in that connection it may be very 
material to mention the fact that in 1917 when the alienee was ordered to pay 
Rs. 60 to the watandar by the Collector the rent of the land was only Rs. 85 per 
year. That shows that it is open to the Collector to call upon the alienee in pos- 
session of the land to pay such amount to the watandar as the Collector deems fit 
even though the said amount may happen to be in excess of the economic yield of 
the land. 

It is thus in reference to these respective rights and liabilities that the question 
of apportionment in the present case must be determined. In Nowroji v. Special 
Land Acquisition Officer, this Court was dealing with the claims of the occupants 
and the khot in regard to bhati lands which had been acquired. The occupants 
were entitled to remain in possession of the lands on payment of a fixed amount of 
assessment, and the khot was entitled to recover the said fixed amount and had 
no right te enhance that amount. It was held in that case that the occupant and 
the khot should recover their respective shares in the compensation amount in the 
proportion of two to one. Taking this decision as the basis for determining the 
question which arises in these appeals, we have to make some allowance on account 
of the fact that the n in possession of the land is liable to pay enhanced rent, 
and the rent in such a case could be enbanced not necessarily within the limits 
judicially prescribed in regard to permanent tenants. In view of the unusual 
nature of the rights of the parties in the property in question we do not think it 
would be fair to adopt the method of valuing the landlord’s rights on the besis of 

italising the rent which he is entitled to receive, even though some further 
addition is made on a similar capitalisation basis in lieu of his right to have the 
rent increased. We think that in the circumstances of this case it may not be un- 
fair to hold that the watandar and the alienee in possession of the land should 
receive their shares in the compensation amount in the proportion of 55 to 45. 
As I have already pointed out, the nature of the holding of the alienee cannot be 
classified as that of a permanent tenant or an ordinary tenant or an occupant. 
Its special features are the result of the provisions of the Watan Act. Similarly 
the nature of the right of the watandar cannot be easily defined, the limitations in 
that right being similarly the result of the provisions of the Watan Act. That 
being so, we must adopt what appears to us to be a fairly reasonable basis in deter- 
mining the question as to their respective rights in this amount. The question 
does not admit of an easy answer, and the decisions of the other High Courts on 
which reliance has been placed by the alienee cannot-afford any useful guidance 
in this particular case. Having given our best consideration to this case we think 
it would be reasonable on the whole to adopt the proportion which I have just 
mentioned. 

In the appeal preferred by the watandar Mr. Sukthankar has urged an additional 
point. He contended that the order passed by the learned Joint Judge under 
8. 823 of the Land Acquisition Act in regard tọ the amount which the watandars 
are entitled to receive is not justified by the provisions of the said section, and he 
has suggested that the said order should be set aside and his clients should be 
permitted to withdraw the amount allotted to their share under the award. Sec- 
tion 82 provides that when any money is deposited in Court under s. 81 (2), if it 
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appears to the Court that the land in respect whereof the same was awarded be- 
longed to any person who had no power to alienate the same, the Court shall make 
certain specified orders. The learned Judge took the view that the land which 
was being acquired in the present case belonged to the watandar and that he had 
no power to alienate the same in view of the provisions of 8. 5 of the Watan Act. 
In support of his conclusion the learned Judge has relied upon a decision of this 
Court m Collector of Belgaum v.Bhimrao Mr. Sukthankar has contended thats. 82 
in fact refers to properties belonging to persons under disqualification such as 
minors or lunatics, or limited owners as for instance Hindu widows, and in support 
of this contention he has referred us to a decision of this Court in Mahadev v. Dis- 
trict Collector, Poona.* In our opinion, the position of a watandar cannot 
be regarded as being substantially different from that of persons under disability 
mentioned by Mr. Sukthankar, since under s. 5 there is a certain limitation im- 
posed upon the watandar to alienate the watan property. It is quite true that an 
alienation made by a watandar is good enough during his lifetime and would be 
valid even beyond his lifetime if the alienee happens to be a watandar of the same 
watan. But having regard to the object of s. 32, we are not prepared to hold that 
when watan properties are acquired the Court cannot act under s. 82 of the Land 
Acquisition Act. Besides, a division bench of this Court has held that s. 82 
applies to acquisitions of watan property (Collector of Belgaum v. Bhimrao.) We 
are in any case bound by the said decision. That being so, we do not think that 
we would be justified in reversing the order passed by the learned Judge in that 
behalf. Incidentally, it may be mentioned that the said order would obviously 
be in the interest of the watandars who are minors. 

The result is that first Appeal No. 874 of 1944 fails and must be dismissed with 
costs in favour of respondent No. 2. 

First Appeal No. 404 of 1948 partly succeeds in that the amount payable to the 
appellant been increased. 

In the circumstances we think the proper order as to costs would be that parties 
should bear their costs in proportion throughout. 


Maceum J. I agree that in the circumstances of this particular case we should 
apply the decisions of this High Court relating to khoti cases and modify them to 
suit the requirements of the present situation, and on that principle I agree that 
the results should be as my learned brother has indicated, namely 565 to 45 in favour 
of the landlord. But I do not pretend that the results which we have reached are 
necessarily an exact representation of the respective values of the holdings of each 
side. These cases present considerable difficulties and the diversity not only of 
results but even of principles of decision disclosed, by the decided cases to which 
we have been referred shows how difficult many of them can be. The decision 
of the Calcutta High Court in Shama Prosunmo Bose Mozumdar v. Brakoda Sundari 
Dasi’ discloses a principle which has the merit of simplicity, but generally speaking 
it is too ee for general application. That was a case where the landlord’s rights 
were capable of comparatively easy estimation, with the result that their Lord- 
ships estimated the value of the landlord’s rights, present and future, and deducted 
that value from the amount awarded and gave the balance to the other side. But 
I have considerable doubt as to the fairness of the procedure adopted. It seems 
to me that the adoption of such a procedure, namely eee: the present value 
of the rights of one side and giving the balance to the other side, is bound to lead 
to unfairness to one side or the other unless it can be definitely stated that the 
valuation of the combined rights of all the parties as arrived at in the award is 
a strictly correct valuation, If for example the award errs on the side of genero- 
sity and the value of the landlord’s rights is deducted from the amount awarded, 
then all the advantage goes to the tenant. If on the other hand the award errs 
on the side of stinginess and the tenant is given only the balance after the Jand- 
lord’s rights have been deducted, then it is the tenant who bears the full disad- 
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ventage of the award. Theoretically the only correct way of arriving at a decision 
in these cases would be to ignore the award for the moment and to estimate as 
nearly as possible the present value of the landlord’s rights independently of the 
tenant’s rights and the present vahie of the tenant’s rights independently of the 
landlord’s rights and to see what proportion they bear to each other and then to 
give the landlord end the tenant their shares in the award according to those 
proportions. But obviously in many cases it would be quite impossible to work 
out the present values to sufficient accuracy and some rule of thumb is 

We have a rule in Bcmbay applicable to cases arising between a khot and his occu- 
pants, and though such cases cannot be made strictly applicable to cases of the 
prerent kind, hey do, I think, form some sort of basis which can be modified to 
suit the circumstances of any particular case. That is the principle on which we 
have decided this case; and though I do not pretend to accuracy, I doubt if we have 
been seriously unjust to either side. 


Before Mr. Justice Gajendragadkar. 
PARVATIBAI SHANKAR PATHAKI r. ANANDRAO PATHAKL®* 
Construction of docwnents—Sancd—Terms, interpretation of —Avalad” and “Vanshaparampara” 
—Lineal male deacendants—Whether adopted son inctuded in. 

A grant was evidenced by two documents, one in Engilish and the other in Marathi: The 
English sanad provided that the annual allowance was confirmed hereditarily In the terms 
of the original sanad to the Itneal male descendants of the original grantee. The expression 
“the lineal male descendants” purported to be the translation of “‘avaladikade” and “from 
generation to generation” was the translation of the word “vanshaperampara” in the Marathi 
sanad. On the question whether the word “avaledikede” in the grant would include an 
adopted son :— 

Held, that the sanad was a grant which was to run from generation to generation and the 
word “avalad’’ in the context should be taken to inelude the adopted son. 

Mahadev v. Secretary of State’, 


Ramsomappa 
das,’ referred to. 
ANaANDRAO (plaintiff) was the adopted son of Balaji, who was the son of one 
Gopinath. Gopinath had obtained a decree on September 11, 1871. Anandrao 
sought to execute this decree on the ground that he belonged to the family of the 
decree-holder by adoption. The judgment-debtors contended that the plaintiff 
was not entitled to the benefit cf the decree as he did not fall within the class of 


heirs mentioned in a sanad which was evidenced by two documents. The material ° 


clause of the English sanad ran as follows :— 

“This allowance of Rs. 846-11-0 is, therefore, confirmed hereditarily in the terms of the origi- 
nal sanad to the lineal male descendants of. . the original grantee.” 

In the original sanad in Marathi it was stated as follows :— 

“Tay Med eT opens doe SETA AT BUR Tae ay eR eT Tah 
OMT UR HSA HT MAT TAT Set ans... ae ars AR HIRI ea gered we.” 

The trial Judge held that the words of the sanad referred only to the natural 
sons and their progeny and therefore the plaintiff who came into the family by 
adoption was not entitled to execute the decree. On appeal the appellate Judge 
set aside the decree of the trial Court and ordered the darkhast to be returned for 
disposal according to law. 

The defendants appealed to the High Court. 

G. M. Joski, for the appellants. 

M. M. Virkar, for the respondent. 


GaJENDRAGADKAR J. This appeal arises in execution proceedings and raises 
a short interesting question as to the proper denotation of the word “avalad” 
(smem). The decree which is the subject-matter of these execution proceedings 


* Decided, Februcry 28, 1947. Second (Junior aoe at Satara, in Darkhast 
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was passed in 1870 and the respondent is seeking to execute it on the ground that 
he belongs to the: family of the decree-holder by adoption. The claim made by 
the respondent was resisted by the judgment-debtors on the ground that he 1s 
not entitled to the benefit of this decree since he does not fall within the class of 
heirs mentioned under the sanad. That is how the question of the construction 
of the said sanad becomes material for the decision of this a pa The learned 
trial Judge took the view that the words of the sanad referred only to the natural 
sons and their progeny, and since the present claimant had come into the family 
by adoption, he was not entitled to execute the decree. On appeal the contrary 
view prevailed with the result that the proceedings were sent back by the lower 
ap te Court for final disposal according to law. The judgment-debtor has 
come in appeal against this order. 

The grant is evidenced by two documents, exhibit 70 the sanad in English, and 
exhibit 59 in Marathi. The material clause of the English sanad provides that the 
annual allowance of Rs. 846-11-0 was confirmed hereditarily in the terms of the 
original sanad to the lineal male descendants of Laxman Pathak bin Moorar Pathak, 
the original grantee, from generation to generation. The expression ‘‘the lmeal 
male descendants” purports to be the translation of the word ‘ avaladikade” 
(emeim), whereas the expression “from generation to generation” is the 
translation of the word ‘‘ vanshaparampara” (mtaa). On behalf of 
the appellant Mr. Joshi has contended that the word “‘avaladikade” 
( srqifia2 ) excludes adopted sons and their progeny, and he further contended 
that the said word is a word of limitation which must control the somewhat wider 
expression ‘‘vanshaparampara” (a7yqqT), i. e. from generation to generation, 
which follows it. In support of the contention that the word ‘‘avalad” ( sree ) 
should exclude an adopted son, Mr. Joshi has relied upon the meaning of the word 
as given by Molesworth. The word “avalad” (ameg ) according to Molesworth 
means ‘Lin , race; especially understood of the male descendants”, and 
` he makes a reference to the word “ afalad ” ( speg ) which according to him is 
used in contradistinction to the word (eres). This latter word denotes descendants 
or lineage of the female branch. It is also applied to the descendants of an adopted 
soh, to offspring through a kept mistress, or female slave, or woman in her second 
marriage. It would thus appear that the word “afalad” (1a) according to 
Molesworth may in a secondary sense be applied to the descendants of an adopted 
son. I apprehend that that may be no justification for holding that the said word 
includes the adopted son himself. Mr. Joshi seeks to derive some assistance for 
this interpretation of the word “‘avalad”’ (area) by reference to the decision of this 
Court in Mahadev v. Secretary of State,’ In the said case the Court was dealing with 
a grant under which certain lands were to be continued so long as there would 
remain in existence any lineal male descendants of the original grantee. An adopt- 
ed son .having claimed to be such a lineal male descendant and on that basis 
having resisted the Government’s attempt to levy assesament on the ground that 
the land had passed out of the hands of the lineal male descendants of the ori- 
ginal grantee, it was held by this Court that the adopted son, who was defendant 
No.@,.‘‘is not a lineal descendant of Ramchandra, but has been brought into the 
family by an unrecognized adoption, and as such is a third person, holding the 
same position as a purchaser, donee or assignee would.” The finding that 
defendant No. 2 was not a lineal male descendant of Ramchandra must, I think, 
be read in connection with the decision as to the position of defendant No. 2, 
namely that he was a person whose adoption had been unrecognized and as such 
was no better than a third person, and ta ition on that basis was compared to 
that of a purchaser, donee or assignee. decision would not, thereto, be cf 
much assistance since the person whose ane were being adjudicated upon was 
not a validly adopted son. In any event, that was the view which this Court took 
about his status in view of the fact that his adoption was unrecognized. 

Un the other hand, Mr. Virkar who appears for the respondent contended 
that the words “‘ vanshaparampara ” (43797), Le. from generation to genere- 


1 (1899) 1 Bom. L. R. 528. 
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tion, are clearly words of inheritance, and he has argued that there would:be no 
justification for holding the earlier word ‘‘ avalad”’ ( war) as limiting or con- 
trolling the general words of succession used in the sanad. In support of this con- 
tention Mr. Virkar has relied upon a decision of this Court in Ramsomappe v. Serre- 
tary of Siate,! where it was held that the words ‘‘from poup to generation” 

l N: a grant which goes by succession to the heirs of thegrantee. Theadopt- 
ed son, argues Mr. Virkar, certainly is such an heir. These two words were inter- 
poa by this Court as early as 1877 in Chandrasekhram Laltitaram v. Iskvardas 

agjivandas,* and though curiously enough the learned Civil Judge (J. D.Y referred 
to this case in support of his conclusion ihat the adopted son fel outside 
the grant by resson of the façt that he was an adopted sch Me, Virkar bas pointed 
out that in fact this decision is con to that conclusion. It has been 
pointed out in this case that the word ‘“‘a ” (ameg) is one of several plurals 
of the Arabic word ‘‘walad” of which the primary signification is “a son”, but it is 
sometimes used as “offs *, “Awalad” signifies ‘‘sons, children or descendants” 
according to Richardson’s ersian, Arabic and English Dictionary. The Arabic 
translator of this Court was consulted by the learned Judges and he translated the 
word as “male lineage”. The word “‘afalad” (errem) was also considered and 
it was pointed out that it means female lineage, as contradistinguished from male 
lineage. 
Under the Hindu law there can be no doubt that ordinarily the position of an 
adopted son is for the purpose of succession the same as that of & natural 
son, his rights and his fiabrlities being identical with those of the natural son. .The 
original grantor and the tee were Hindus, and though the word “‘avalad” 

smeg), which is an Arabic word, has been used in this grant, I do: got think 

would be justified in accepting Mr. Joshi’s contention that though the -word 
inchides both the male and the female „progeny of the grantee, it must exelude the 
adopted son. It seems to me on reading sanad as a whole that it was a grant . 
which was to run from generation to generation and the word “‘avalad ? (sm6) 
in the context must, I think, be taken to include the adopted son. Mr. Joshi has 
laid considerable emphasis upon the fact that in certain sanads reference is made . 
not only to the natural son but to the collaterals and to the adopted sons in terms, 
and in this connection he has referred me to such sanads set out by Mr.‘Joglekar 
in his book at page 115 It is uite true that in this grant no reference % made to 
an adopted son in terms. On other hand, there is no prohibition of adoption, 
nor any limitation as to the power of adoption such as prior consent of the’ ae 
or his hae, The absence of a reference to the adopted son cannot’ I think 
treated as excluding the claims of an adopted son under this grant. what b beng 
my view I think the lower a te Court was right in holding that the’ adop 
son was entitled to execute the decree. 

The result is that the appeal fails and must be dismissed with costa. © ©” '' 


te, ePbles 
a š k kisret 
Before Sir Leonard Stone, Ki., Chief Justice, and Mr. Justice Chagia. io 
GODAVARI SUGAR MILLS, LTD. v. SHAKUNTALA.*® u, 
Workmen's Compensation Act (VIII of 1923), Sch. IF , Seo. 3 (1(m)—Death of workman—Compensa- 
Hon—Data for caleulating compensation——Dearness eer aaa a UE 
quarters and free water—“ Wages”, what it means and includes. 

Ee in een Cassis i cls Ge th h a aea cw Gear ch ee 
the Workmen’s Compensation Act, 1928, the Commissioner took into account Rs, 25 which 
was the monthly pay of the deceased, and also Rs. 10 which was paid to him as monthly 
dearness allowance, and added Rs. 10 for the concession given to him of free quarters and free 
water by his employer. The employer having appealed against the last two iteme:— 

Held, (1) that the dearncas allowance was rightly Included, since it was in no sense a bonus, 
bat was something which attached continuously to the wages in order to enhance it so as to 
be on a more comparative basis with the cost of living ; 


> A cate 853. M. J. Merchant, Civil J Senior Division), 


3 J. 261 Woe A o Commilgioosr 
Decidsd, 11, 1947. First Appeal : tion Act, in Workmen’s 
"Gt oan, hon ths decision 


No. 178 of Compete on Appana Ne: 2 of 1945. 
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(2) that the amenities of free quarters and the water were properly taken into considera- 
tion, because’ they were a continuous amenity coming directly within the sort of privileges 
and benefits included in the definition of “wages” in s. 2(1(m) of the Act. 

CoMPBNSATION awarded to a deceased workman. The deceased Rangnath 
worked in the tractor and motor department of the Godavari Sugar Mills, Limited, 
on a salary of Rs. 25 per month. He was given Rs. 10 as dearness allowance every 
month and free quarters to live in and free water to use. On March 9, 1045, 
the deceased was sent in a tractor to Kopargaon on company’s business: but on 
his way he fell down from the tractor and died on March 10, 1945. At the time of 
his death he was 21 years of age. f 

Shakuntala, the widow of the deceased, and Malati, his daughter, applied for 
compensation under the Workmen’s Compensation Act, 1928. The Commissioner 
in awarding compensation took into account the salary of Rs. 25 and the dearness 
allowance of Rs. 10 and valued the privileges of free E and free water at 
R. 10. He awarded Rs. 1,850 as compensaion on the basis of the money income 
of Ra. 45. : 

The employer company appealed to the High Court. 

J.C. Shah, with N. C. Shah, for the appellant. 

B. N. Gokhale, for the respondents. 


Srong C. J. This is an appeal from the judgment, dated April 7, 1946, of 
Mr. M. J. Merchant, Civil Tues, Senior Division, Abmednagar, sitting as Cem- 
missioner under the Workmen’s Compensation Act, and the only matter which we 
have to consider in this a 1 is the tum of the compensation awarded. 

. Under the fourth s e to the Workmen’s Compensation Act, 1928, a table 
‚is set out with regard to the amount of compensation payable on death, and this 
table is referential to the amount of the monthly wages of the workman concerned. 
In this case the Commissioner awarded the sum of Rs. 1,850 on the basis that the 
deceased workman’s wages: were more than Rs. 40 and not more than Rs. 45. 
ae. are defined in sub-s. 2 (1)(m) of the Act as including any privilege or 
benefit which is capable of being estimated in money, other than travelling ex- 
penses, and other matters with which we are not concerned. 

The finding of fact in the Commissioner’s judgment is in para. 7: 

“The basio pay of the deceased was Rs. 25 per month. He used to get Rs. 10 as dearness 
allowance. Admittedly, he was given free quarters and free water within the company’s factory. 
In the application (i.e. the application of his widow and minor children) these amenities are valued 
at Rs. 10. In the written statement this valuation and the fact that he used to receive these 
amentties are not denied nor disputed.” 

It is suggested by Mr. J. C. Shah, on behalf of the employer, that the dearness 
allowance and the Rs. 10 value of the amenities cught not to be included in grossing 
up the actual cash wages paid to the workman for the purpose of ascertaining the 
amount of compensation pursuant to the fourth schedule. But, in our opinion, 
the dearness allowance must clearly be included. It is in no sense a bonus, but is 
something which attaches continuously to the wages in order to enhance it, so as 
to be on a more comparative basis with the cost of living. With regard to the 
amenities, the free quarters and the water, this also is a continuous amenity and 
. in our judgment comes directly within the sort of privilege and benefits included 
in the definition of “wages” in sub-s. 2 (1) (m). Accordingly the basis of calculation 
of the compensation has been rightly made, and this appeal must be dismissed 
with casts. 
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Before Sir Leonard Stone, Kt., Chief Justice, and Mr. Justice Chagla. 
ALIYARKHAN AMIYATKHAN v. RAMBHAU MOTIRAM.* 
Shariat Act (XXVI of 1987)—Testate succession—Whether Khoja Makomedan continues to be 
governed by Hindu law in matter of —Burden of proof. 

A Khoja Mahomedan, as far as testato succession is concerned, continues to be governed 
by customary law, which is Hindu law, even after the passing of the Shariat Act, 1987. 
This custom applies to Khojas of the whole Presidency of Bombay. ‘ 

If a Khoja living in the Bombay Presidency wants to put forward the contention that in 
testeto succession he is governed by Mahomedan law and not Hindu law, the burden is on 
him to establish affirmatively that he is so governed according to a special usage. 

Shioft Hasom v. Datu Marji Khoja? and Hirbat v. Gorbat,! followed. 

One Devchand Sandu, who was a Mahomedan belonging to the Khoja Ismaili 
sect, died in 1927, leaving a widow Lakshmibai and a daughter Hirabai. By his 
will he left his entire property to Hirabai. Hirabai died on July 27, 1981, leavi 
the property to her husband Hiralal under her will,.dated July 1, 1981. Hiralal 
sold the prop to Rambhau (plaintiff) on September 15, 1984. 

Lakshmibai, the widow of Devchand, after the death of Hirabai, executed a deed 
of gift whereby she gave the property in suit to trustees of a mosque at Rasalpur. 
The trustees took possession of the pro $ 

The plaintiff filed the present suit for possession. The defendants contended 
that Devchand being a medan could not dispose of the whole of his pro- 
perly by wil. The plaintiff on the other hand contended that Devchand being a, 

ja was governed in matters of testate succession by Hindu lew and was there- 
fore entitled to will away the whole of his property. The lower Courts accepted 
the plaintiff’s contention and decreed his suit. An appeal to the High Court was 
ily dismissed by Macklin J. on March 15, 1944. 
Defendant No. 8 appealed under the Letters Patent. 


L. P. Pendse, with B. B. Jayakar, for the appellant. 
G. R. Madhavi and N. S. Antkhindi, for the respondent. 


Cuaara J. The facts leading up to this Letters Patent Appeal are’ that one 
Devchand, a Khoja Mahomedan, died on January 26, 1927, leaving a widow 
Lakshmibai and leaving a daughter by name Hirabai. By his will Devchand gave 
the whole of his property to Hirabai. Hirabai died on July 27, 1981, having prior 
thereto made a will on July 1, 1981, and she bequeathed her property to her husband. 
The husband sold the property in suit to the plaintiff. hmibai, the widow 
of Devchand, after the death of Hirabai, executed a deed of gift and by that deed 
of gift she gave the property in suit to the trustees of a mosque at Rasalpur. 
The trustees went in possession of the property and the plaintiff filed this suit 
for possession. 

The defendant’s contention was that Devchand being a Mahomedan, his 
testamentary capacity was restricted and he could not dispose of the whole of 
his property by will. The plaintiff’s contention was that he being a Khoja, in 
matters of testate succession he was governed by Hindu lawand not by Mahomedan 
law, and that is the narrow point we have to consider in this Letters Patent appeal. 
Both the lower Courts accepted the contention of the plaintiff. 

Now, by a series of authorities it has been well established that before the 
Shariat Act was passed in 1987, a Khoja Mahomedan was governed in matters 
of succession and inheritance by Hindu law on the ground of custom. The Shariat 
Act brought about this , viz. that to the extent that the Khoja was governed 

Hindu law in matters of intestate succession the custom was overridden and 
the passing of the Act he was to be governed by Mahomedan law. But his 
customary law quae testate succession remained unaffected by the Shariat Act. 


* Decided, April 11, 1047. Letters decree passed by R. M. Mehta, Civil J 
Patent Appeal No. 33 of 1044, from the deci- (Junior Division), at Bhusawal, in Suit No. 
sion of Macklin J., in Second Appeal No. 55 868 of 1940. 
of 1044, preferred against the decision of 1 (1874) 12 B. H. C. R. 281. 

D. K. Pa Assistant Judge at Jalgaon, 2 (1875) 12 B. H. C. R. 204, 


in Appeal No. 18% of 1942, confirming the 
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Therefore, even after the passing of the Shariat Act, a Khoja still continues to 
be governed by his customary law, which is the Hindu law, as lar as testate succes- 
sion is concerned. i 

Mr. Pendse for the oe has raised a rather novel and ingenious point. 
His contention is that all the cases decided which lay down this proposition were 
cases decided on the Original Side of the High Court and therefore this custom 
should be held to be proved only with regard to the Khojas of the town and Island 
of Bombay, and it should not be held that this custom is applicable to the Khojas 
of the whole of the Bombay Presidency. This contention is not quite accurate 
because in the case of Shivji Hasam v. Datu Mavji Khoja! Westropp C. J. and 
West J., sitting on the Appellate Side, held that Hindu law applied to Khojas 
of Thana in matters relating to property, inheritance and succession, as no evidence 
had been given to show its icapplicability to the Khojas of that place. 

Again in Hirbat v. Gorbai* Mr. Justice Sargent held that the custom applied 
not to Khojas of any particular locality but to Khojas of the whole Presidency 
of Bombay, and if a custom opposed to Hindu law’ be alleged to exist among 
Khojas, the burden of proof rested upon the person getting wp that custom; and 
ever since 1875 that proposition has never been challenged. It has been assumed 
both at the bar and on the bench that that is the correct position in law: and in 
Mulla’s Mahomedan Law also in the 12th edition, p. 19, the statement of the law 
on this question is put thus : 

“In the absence of proof of spesial usage to the contrary, Khojas and Catshi Memons in the 

“Bombay Presidency are governed in matters of saccession and Inheritance, not by the Mabomedan, 
but by the Hindu law.” 

Therefore, the position today is that if a Khoja living in the Bombay Presidency 
wants to put forward the contention that in testate succession he is yoverned by 
Mahomedan law and not Hindu law, the burden is on him to establish affirmatively 
that he is so governed according to a special usage. The custom that a Khoja is 
governed by Hindu law in matters of testate succession is so well established and 
so frequently judicially noticed that it is no longer necessary to prove that custom 
again. Rather, as I was pointing out, the burden is now thrown on the person 
who alleges usage contrary to this well established custom. In this case no 
allegation was made by the defendants that Devchand was governed by Mahomedan 
law as a result of some special usage, and no issue to that effect was raised. There- 
fore, it must be held that Devchand was governed by Hindu law in matters of 
testate succession, and it therefore follows that he had the right to will away the 
whole of his property according to Hinds law. 

In our opinion therefore the case was rightly decided by both the lower Courts. 
This appeal fails and must be dismissed with costs. : 


PRIVY COUNCIL. 


Present’: Lord Simonds, Lord Uikwatt and Sir John Beaumont. 
VELLAYAN CHETTIAR t. PROVINCE OF MADRAS.* 
Cion Procedure Code (Act V of 1908), Sec. 80-—Suit agtinst Provincial Government—Notice given 
— by ons plaintiff—Srit instituted by plaintiff and another agzinst Provincial authoriity—Whether 
proper notios of suit gicen—W atoer of notice by authority whether lawful. 

Where a notice ls given un lsrs. 80 of the Civil Proos dare Cois, 1903,ton behalf of one plaint- 
if stating his causa of action, his name, description and place of residence and the relief 
which he claims, a suit cannot then be instituted by him and another who has not given such 
notice. The section admits of no implications or exceptions, and requires that there should 
be identity of the person who issues the notice with the person who brings the sult. 

Bhagchand Dagadusa v. Secretary of State for India, followed. 
Venkata Rangiah v. Secy. of Stats, referred to. 


1 (1874) 12 B. H. C. R. 281. 8 (1927) L. R. 54 L A 838, 
2 01878) 12 B. H. C. R. 204. 8. 0. 29 Bom. L. R. 1227. 
* Decided, July 2, 1947. Appeal from 4 [1981] A. L R. Mad. 178, on appeal 


Madras. [1935] A. L R. Mad. 8389. 
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The notice required to be given under s. 80 of the Civil Procedure Code, 1908, can be 
waived if the authority concerned thinks fit to waive it. There is no inconsistency between 
the propositions that the provisions of the section are mandatory and must be enforeed 
by the Court and that they may be waived by the authority for whose benefit they are. — 
provided. 

Bhagchand Dagadusa v. Secretary of State for India! and Gaekwar Baroda State Ry. v 
Hafis Habib-Ul-Haq,* distinguished. 

Negligence cannot give rise to an estoppel unless there is a duty of care. 

Tue facts are stated in the judgment. 

S. P. Khambatia K.C. and H. J. Umrigar, for the appellants. There are two 
questions for determination, firstly, whether the notice 29 suit given by appellant 
No. 1 complied with the irements of s. 80 of the Code of Civil Procedure; 
assuming that the notice was defective, the second question arises, namely, whether 
the respondents have waived their right to question the notice, or are estopped 
by their conduct from alleging that the notice is defective, also do the terms of 
8. 80 permit waiver. As to the first question the notice in the present proceedings 
was given by only one out of the two original plaintiffs, although there is a reference 
in the notice to “plaintiffs” in the plural. Prior to the decision of the Board im 
Bhagchand M EA v. Secretary of State for India,? there have been decisions of 
the Courts in India that a notice given by only one out of two plaintiffs would be a 
sufficient compliance with the section. 

In Venkata iah v. Seey. of State‘ it was held that a notice by one out of two 
plaintiffs would not be a good notice under s. 80, this was had an appeal (1985 
A. L R. Mad. 889). 

As to the second question, it is submitted that on the facts of this case there has 
been waiver by the Government. Their original written statement contains no 
mention of any objection as to lack of a valid notice, and all proceedings in the 
District Munsil’s Court were carried out on the basis that a proper notice been 
issued. It was only three years later when the suit was Paaderred to the Court 
of the Subordinate Judge that objection to the validity of the notice was taken 
at a time when a fresh suit would have been barred by limitation. : It is also sub- 
mitted that the respondents are now estopped by their conduct in pleading the want 
of a proper notice. As to the question whether s. 80 permits the Government to 
waive its rights to a proper notice, the Courts in India are not agreed, some of the 
High Courts have held that on the true interpretation of the Board’s decision in 
Bhagehand s case there can be no waiver or estoppel. 

Reference was made to Purna Chandra Sarkar v. Radharani Dassya,' Rammnarain 
v. Ram Kishun,* Marina Ammayi v. Seoy. of Stat., Hirachand Himatia! v. Kashi- 
naih Thakurji, and Erachsham Ginwala v. Secretary of State,* Gaskwar of Baroda 
State By. v. Hafia Habib-Ul-Hag. 

Sir Thomas Sirangman K.C. and J. M. R. Jayakar, for the respondents. The 
present suit was not instituted until presentation of the plaint to the proper Court, 
1n this case the Court of the Subordinate Judge. As soon as that was done, an ob- 
jection as to lack of a valid notice was taken by the respondents. There was 
nothing here in the nature of waiver, nor could there be waiver. Section 80 is 
mandatory and explicit and cannot be whittled away by hardship caused to the 
aggrieved party, through the operation of limitation. In any case it appears that 
in the present case the a ts could have been in time by giving a fresh notice. 
(Refers to s. 14 of the Indian Limitation Act). 

As to the cases cited by the appellants, in the Calcutta case the objection was 
taken two years later, and it is common to all the cases cited that there was only one 
proceeding and not two as in the present case. 


1 (19027) L. R. 54 L A. 388, 5 981] A. L R. Cal. 175. 
8.0. 39 Bom. L. R. 1227. 6 [1934] A. I. R Pat. 854. 
23 (1988) L. R. 65 L A. 182, 7 [1941] A. I. R. Mad. 446. 
8. 0. 40 Bom. L. R. 811. 8 (1943) 44 Bom. L. R. 727. 
8 (1987) L. R. 54 L A. 838, 9 (1942) 45 Bom. L. R. 220. 
8. 0. 29 Bom. L. R. 1227. 10 (1888) L. R. 65 L. A. 182, 
4 ri Ar Be ad. 175o. appeal s. c. 40 Bom. L. R. 811. 
[less] A. L R. Mad. so. 
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It is submitted on the authority of the Privy Council decisions in Bhagehand’s 
case and Gaekwar’s case that no question of waiver or estoppel can arise where a 
notice is defective. 


Lord Sraenps. This appeal, which is brought from a judgment and decree of 
the High Court of Judicature at Madras, reversing a decree of the Subordinate 
Judge of Devakottai, raises a question of some importance upon 3. 80 of the Code 
of Civil Procedure. 

The suit in which the appeal is brought was instituted by two plaintiffs, 
Al. Ar. Vellayan Chettiar and Rao Bahadur, D.A.P., R. M. Arunachalam Chettiar 
against the respondents the Government of the Province of Madras and the Munici- 
pal Council of Karaikudi claiming to have set aside the decision of the Appellate 
Survey Officer in regard to certain land in Karaikudi village by declaring that such 
land belongs to them with other appropriate relief. 

The first plaintiff died while this appeal was pending and is represented by the 
third a patient Al. Ar. Kalairaja. ` 

The decision of the Appellate Survey Officer having been given on January 19, 
1985, notice was on June 80, 1986, given on behalf of plaintiff No. 1 only to the 
Collector of Madura claiming that that decision was erroneous and that the erection 
of certain structures and certain work done by respondent No. 2 were unlawful and 
threatening that unless amends were made within two months a suit would be filed 
against both respondents. 

It was not and could not be seriously contended that this notice was given on 
behalf of anyone except plaintiff No. 1 though it contained a single reference to 
proprietors (in the plural) of the village. 

Section 80 of the Code of Civil Procedure is, go far as is material, as follows :— 

“No suit shall be instituted against the Crown... until the expiration of two months next 
after notice in writing has been delivered to or left at the office of... (c) in the case of e suit 
against a Provincial Government, a Secretary to that Government or the Collector of the District, 
and delivered to him or left at his office, stating the cause of action, the name, description and 
place of residence of the plaintiff and the relief which he claims ; and the plaint shall contain a 
statement that such notice has been so delivered or left.” 

Notice having been given on behalf of plaintiff No. 1 only, on September 18, 
1986, both plaintiffs filed a suit in the Court of the District Munsif of Devakottai 
against both the respondents claiming the relief already stated. In this suit the 
respondents put in written statements on February 8, 1987, but no exception was 
taken to the notice. Objection was, however, taken to the jurisidiction of. the 
Munsif in view of the value of the subject-matter of the suit and, after enquiry had 
been made, this objection prevailed. Accordingly on November 380, 1988, the 
eee was returned to the plaintiffs under O. T. 10, for presentation to the 

sourt of Subordinate Judge of Devakottai. 

Nearly ten months later, on September 18, 1989, the plaintiffs presented the 
plaint in the present suit in the said Court claiming the relief y mentioned. 
The plaint contained the following averments :— 

“12.—(a) Though plaintiff No. 1 alone was a party to the survey proceedings inasmuch as 
plaintiffs 1 and 2 are the landholders and proprietors of the Kearaikudi village, this suit is filed by 
both of them. 

“18.2... notices of suit were given to both the defendants on June 80, 1986, and were served 
in their offices on July 21, 1986.” 

Both the respondents filed written statements on March 28, 1940, and each pleaded 
that “the sult notice alleged is not in accordance with law and the suit is, there- 
fore, not maintainable.” : 

On April 6, 1940, a number of issues were settled, only one of which is material 
to this appeal, viz.: ‘8. Whether proper notice of suit has been given.” On 
November 12, 1940, two further issues were framed as follows :— 

“O(a) Whether the defendants have waived their right to a proper notice of sult ? 

“0(b) Whether defendants are estopped from contendmg that no proper notice of suit wos given 
to them ? ” 

These issues were all decided in favour of the plaintiffs by the learned Subordinate 
Judge, but upon appeal to the High Court (Sir Lionel Leach C.J. and Shahab-ud-din 


1947.] VELLAYAN CHETTIAR 0. PROVINCE OF MADRAS (P.C.)—Lord Simonds. 797 


J.) his decision was on all points reversed. Hence this appeal, which was brought 
by both plaintiffs, of whom as already stated the first since died, the third 
appellant being substituted in his stead. i : 

Their Lordships are of opinion that the judgment of the High Court should be 
sustained. 

Upon the first issue the decision of this Board in Bhagchand Dagadusa v. Secre- 
tary of State for India appears to be decisive. It was there said that s. 80 is express, 
explicit and mandatory, and admits of no implications or exceptions. The ques- 
tion there was whether a suit, in which an injunction was claimed, was a “suit” 
within the section. This Board decided for the reason above briefly stated that it 
was. In the present case the question is, whether a notice having been given 
on behalf of one plaintiff stating his cause of action, his name, description and place 
of residence and the relief which he claims, a suit can then beinstituted by him and 
another. It is clear to their Lordships that it cannot. The section according to its 
pan meaning requires that there should be, in the language of the High Court of 

, ‘identity of the person who issues the notice with the person who brings 
the suit.” See Venkata Rangiak v. Secy. of State* To hold otherwise would be to 
admit an implication or exception for which there is no justification. 

The notice then being defective, the app an urge that the respondents have 
“waived their right to a proper notice of the suit,” or alternatively are “estopped 
from contending that no proper notice was given.” There appear to be two 
questions here involved (1) whether it is competent for the defendant in a suit, to 
which s. 80 applies, to waive his right to a proper notice, and (2) whether, upon the 
assumption that it is so competent, the ndents in this case waived their right. 

Upon the first question the respondents have relied upon two cases which came 
before this Board. In the case m B Dagadusa v. Secretary of State for 
India,* to which reference has already made, no question of waiver arose. 
The observations of Lord Sumner in delivering the opinion of the Board were 
directed solely to the construction of the section and cannot in their Lordships’ 
opinion be regarded as deciding that it is not competent for the authority, for whose 
benefit the right to notice is provided. to waive that right. There is no inconsis- 
tency between the propositions that the provisions of the section are mandatory 
and must be enforced by the Court and that they may be waived by the authority 
for whose benefit they are provided. The second case relied on was Gaekwar 
Baroda State Railway v. Hafis Habib-Ul-Hag.4 There the sections of the Code 
under consideration were ss. 86 and 87, which in effect make the consent of the 
Governor-General in Council a condition of a suit being brought against a Sovereign 
Prince, and it was held that that condition could not be waived by the Sovereign 
Prince. But their Lordships would observe that this decision, which related to a 
consent by a third party, who was ERA to the suit, is not a governing authority 
where the oùly person concerned is hi a party to the suit. The condition to 
which ss. 86 and 87 relate is created not, or not merely, for the benefit of the 
Sovereign Prince, but to serve an important public purpose. It is for that reason 
that the consent of the Governor-General in Council is required, and for that reason 
that there can be no waiver of his consent by a Sovereign Prince. On the other 
hand, there appears to their Lordships to be no reason why the notice required to be 
given under s. 80 should not be waived if the authority concerned thinks fit to waive 
1t. It is for his protection that notice is required - if in the particular case he does 
not require that protection and says so, he can lawfully waive his right. 

The second question is whether in the case under appeal the respondents did 
waive their right, or, alternatively, are estopped from saying that they did not. It 
is clear at least that they did not do so expressly, and it seems that there is little 
difference between saying that they impliedly did what they did not do expressly 
and saying that they cannot be heard to say that they did not do so. The burden 
lies on the appellants to establish the facts upon which they rely for raising the 


1 (1997) L. R. 54 L A. 888, 8 (1987) L. R. 54 L A. 888, 
8. c. 29 Bom. L. R. 1227. 8. ©. 28 Bom. L. R. 1227. 

3 PeT e a e a 4 (1988) L. R. 65 L A. 182, 
[1985] A. L R. Mad. 889. 8. c. 40 Bom. L. R. 811. 
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implication or creating the estoppel, and it is necessary to look at them a little 
more closely at this stage. 
Ries an suit instituted in the Court of the Subordinate Judge, the subject of the 
appeal, the respondents in their written statements pleaded want of proper 
Sai o far as the proceedings in this suit are concerned, the appellants can 
point to nothing upon which they rely. But they look back to the earlier 
proceedings and say that in their original plaint in the Court of the District Munsif 
they averred that had given proper notice, that the respondents in their 
written statements in that suit did not deny, and must be taken to have admitted, 
that averment, and that the implication of this implied admission is that they 
waived their right to a proper notice, or, alternatively, that by the implied admission 
the appellants were induced to act upon zhe assumption that a proper notice had 
been given, so that the respondents are estop from denying*that fact. It 
is to be observed that the whole of the conduct upon which the appellants rely took 
place before ever an effective suit was instituted It could aot be ted that, 
until a suit is instituted, the question of proper notice or the want of it could a 
raised. It comes therefore to no more than this, that in a suit which was wrongly 
brought in the Court of the District Mursif the respondents were content to rely 
on want of jurisdiction for one reason only when two reasons were available. They 
were successful in the plea which they reised. Upon the suit‘being instituted in 
the Court of the Staak Judge—and for this purpose it is immaterial whether 
ee ee ee ee ee ee ee 
Court—they at once raised the plea upon which they have ever since relied. Their 
Lordships see no reason why they should not do so. The plaintiffs were in error 


throughout in instituting a suit which s. 80 prohibited. e ndents were 
, under no duty to them to point out their error. They might have Eales 
in their own interest in not raising the plea at an earlier stage. But 


cannot give rise to an estoppel unless there is a duty of care. 
Their Lordships are ore of opinion that the appellants have not established 
any facts upon which the respondents must be deemed to have waived proper 
notice or are estopped from asserting want of proper notice. If in the result the 
appellants find themselves precluded by the Limitation Act from prosecuting any 
action which might otherwise have been open to them, that is a fortuitous result 
for which the reponn cannot be held responsible., 
& Upon the whole case their Lordships, though they do not in all respects concur 
in the reasoning of the High Court, are of opinion that the ap should be dis- 
missed and they will humbly advise His Majesty accordingly. The appellants 
must pay the costs of the appeal. 
Solicitors for appellants : Douglas Grant & Dold. 
Solcitor for respondent: Solicitor, India Office. 


CRIMINAL APPELLATE, 


Before Sir Leonard Stone, Kt., Chief Justice, and Mr. Justice Lokw. 
EMPEROR v. SAVLARAM KASHINATH JOSHL* 
Bombay Prevention of Gambling 4:1 (Bom. IV of 1887), See. 0t—W arrani, issue of —Offloer tesuing 
warrant—Roywisties of issuing warranis—Empowering of officer isswing marrani—‘Spectally 
empowered,” moaning of-—Criminal Procedere Code (Act F of 1898), Sec. 89-—Bombay Genera] 
Clauses Act (Bom. I of 1904), Sec. 15—Indian Evidence Act (I of 1872), See. 114, tl. (e). 

The requirement laid down in s. 6 of the Bombay Prevention of Gambling Act, 1887, 
that the officer issuing a warrant must be satlafied, upon any complaint made before him on 
oath and upon making such inquiry as he thinks necessary that there are good grounds to 
suspect that any house, room or place is being used as a common gaming house, is a condition 
precedent under the section; and, unless it ts fulfilled, the warrant is ultra ofres. 


* Decided, Maroh 17, 1947. Criminal t The material portion of the section 
A No. 221 of 1943, by the Government runs thus: 

Bombay, against an’ order of aoquittal 6. It shall be lawful for a Police afficer— 

by B. N. Lokur, Additional City (f) in the City of Bombay not below the 

te, First Clase, Poona. . rank of a Sergeant or Sab-Inspector and either 
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Where a warrant fesued under s. 6 contains a preamble that the requirement has been 
fulfilled, a presumption arises under s. 114, fll. ʻe), of the Indian Evidence Act, 1872, that 
the officer issuing the warrant has performed his duty correctly. 

Emperor v. Valiibhct! and In re A. Perayya,” relled on. 

The expression “specially empowered” in s. 6 means that the empowering of an officer 

` to tissus a warrant may be either by name or in virtue of his office (s. 89 of the Criminal Pro- 
cedure Code, 1898, and s. 15 of the Bombay General Clauses Act, 1904.) 


When a of officials ts invested with powers to try certain offences or to do certain 
functions, are considered to be “generally empowered” ; but if any persons are so 
empowered by name or in virtue of their offices they are said to be “specially empowered.” 

Mahomed Kasim v. Emperor,’ relied on. 

GAMBLING. Savlaram (accused No. 1) was charged with the offence of keeping 
a common gaming house punishable under s, #(@) and (5) of the Bombay Prevention 
of Gambling Act, 1887, and the remaining eleven accused were with being 
in the common gaming house, an offence under s. 5 of the Act. Accused No. 1 
admitted that he was the ier of the room, and the other accused admitted 
that they were in the room at the time the police raided it on November 11, (1944, 
under a search warrant issued under s. 6 of the Act. 


The warrant in question was issued on November 10, 1944, on the application of 
D. S. Gole, a Police Sub-Inspector of Poona, by J. Crone, who was the Deputy 
Superintendent of Police at Poona, There was nothing to show that J. Crone was 
Ler authorised by the Government of Bombay to issue warrants under s. 6 

the Act, though it appeared that the incumbent of the office which he held was so` 
authorised. The warrant in question was addressed to D. S. Gole and was in the 
following form :— 

“Whereas complaint has been made upon oath of solemn affirmation before Mr. James Crone, 
Deputy Superintendent of Police, Poona City Sub-Division, that there is reason to suspect that 
Room No. 14 in House No. 673, Budhwar Peth, Poona, first floor, known as Karlewad! and 

+ oooupled by Saviaram Kashinath Joshi is used as a common gaming house ; and having satisfied 
myself after enquiry that there are good grounds for such suspicion.” Ete. eto. 

Armed with this warrant D. S. Gole raided the premises on November 11, 1944. 
He found the front door of the room bolted from within ; but the door was opened 
after knocking at it for about 10 minutes. The accused were found in the room. 

The trying Magistrate acquitted the accused and found that the warrant was not 
in order, for the following reasons :— `- 

“I find that the warrant is not proved to be legal and its validity is successfully attacked on 
several grounds, The preamble to the warrant says that a complaint was made on oath to the 
Officer issuing the warrant that there.was reason to suspect that the room of accused No. 1 was 
being used as a common gaming house. But there is not an iota of evidence on record to show 
that the statements in the preamble are true; the statements cannot prove themselves even 
though made by a responsible officer. Unless it is proved ‘that the warrant was issued on 
gach a complaint, the warrant cannot clatm the sanctity given to tt under s. 7. In the second 
place, it ie not satisfactorily proved that the officer who has issued the warrant was empowered 
to jesus the warrant; Mir. Crone is unable to show any authority empowering him to sign the 
warrant. All he says is that on his transfer to Poona he was tald that he was duly empovrered to 


Magistra 

of the First Class or a District Superintendent that are good to suspect the 
of Police or by an Assistant or Deputy Superin- sald house, room or place to be used as a 

tendent of Police specially by the -house, 
Provincia] Government in this — 1 
2 
be has reason to suspect is used as a 3 
= 4 
5 


e a ar ala: ei 
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issus search warrants under s. 6. I do not think that such evidence is sufficient proof of the special 
power given to that officer. Furthermore Mr. Gole concedes that Mr. Crone is not specially em- 
powered by name to issue the warrant: it is stated that he pogsesses that power by virtue 
of his office, suggesting thereby that the Deputy Superintendent of Police, City sub-division, is 
so empowered and whoever may hold that post will carry that power. In my opinion, such a 
conferment of the power is outside the contemplation of s. 6. The words of that section un- 
doubtedly import a selection of officers who can issue warrants, the selection is not of office, but 
of officials, not of posts at particular places but af individuals occupying those posts.” 

The Government of Bombay appealed to the High Court against the order of 
acquittal. | 

S. G. Patwardhan, Government Pleader, for the Crown. 

V. S. Desai, for some of the accused. 


Stone C. J. I have had the o opportunity. of reading the judgment about to be 
delivered by my brother Lokur I am in entire agreement with it and have 
nothing further to add. 


Loxve J. This is an appeal by the Government of the Province of sere 
against ihe order of the Additional City Magistrate, First Class, Poona, 
the twelve accused who were urder ss. 4(a) and (b) and 5 of ie Baie 
Prevention of Gambling Act. e Sub-Inspector of Police Mr. Gole received 
information that ling was going on in Room No. 14 of House No. 672 in 
Budhwar Peth. He obtained a special search warrant under s. 6 of the Bombay 
Prevention of Gambling Act, 1887, from the Deputy Superintendent of Police, 
Poona City Sub-Division, Mr. Crone, anc raided that room on November 11, 1944. 
He found all the twelve accused gambling with playing cards there. He arrested 
them, made a panchnama and sent all the twelve accused for trial. It was con- 
ceded that accused No. 1 was the occupaat of the room and was, therefore, charged 
under s. 4(a) and (b) of the Act, while the other eleven accused were charged under 
8. 5 of the Act. The learned Magistrate refused to raise a presumption under s. 7 
of the Act on the ground that the warrent issued by Mr. Crone was not legal and | 
valid for two reasons. 

The first ground of attack on the validity of the warrant is that there is no evi- 
dence to prove that Mr. Crone, the Deputy Superintendent of Police, who issued 
it, was satisfied, upon any complaint made before him on oath and upon making 
such inquiry as he thought necessary, that there were good grounds to suspect 
that the said room was being used as e common gaming house. This condition 
precedent is laid down in the proviso to s. 6, and unless it is fulfilled, the warrant 
would be ultra vires. The warrant issced by Mr. Crone in this case commences 
with a preamble that such a complaint on oath had been made to him and that 
there was reason to suspect that the room of accused No. 1 was being used as a 
common gaming house. But the learned Magistrate says that such a statement 
does not prove itself and that some evicence is required to prove it. But accord- 
ah ) to s. 114 of the Indian Evidence Act, it is to be presumed that the 

cer issuing the warrant has performed his duty correctly, and that presumption 
has not been rebutted in this case. In Emperor v. Vallibhat,’ such a presumption 
was raised even though the warrant hai no such preamble as the warrant in the 
present case, and Beaumont C. J. said (p. 1448) : 

“Tt is, I think, usually desirable that a warrant issued under the terms DOETE 
should show on its face that the conditions precedent required by the statute have been complied 
with, but it is not in my view essential thet the warrant should so show. There is a presumption 
under s. 114, IIL (e), of the Indian Evidence Act, which enables us to presume that the officer 
issuing the warrant has performed his duty correctly, and until that presumption is displaced, 
ir a i ea en tees wee eigen cies heey ian A 

wro agree with this. The same view was taken by Kuppuswamy 
Reia in the recent case of In re A. Peruyya.* The warrant must, therefore, 
be held not to be invalid for want of evidence to prove that the requirement of the 
proviso to s. 6 was complied with. 


1 [1982] 84 Bom. L. R. 1447. 2 [1946] A. L R. Mad. 465. 
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The second objection urged against the validity of the warrant is that Mr. Crone 
was not specially empowered to issue a warrant under s. 6. Prior to 1926 a warrant 
under s. 6 could be issued only by a Magistrate of the First Class or a District 
Superintendent or an Assistant Superintendent ‘“‘empowered by Government in 
this behalf.” By the amending Act V of 1926, the words “Assistant or Deputy 
Superintendent” were substituted for the words ‘‘Assistant Superintendent.” 
Then by Notification No. 8842/2, H. D., dated A 28, 1928, Assistant Superin- 
tendents and Deputy Superintendents at six specified places including the Poona 
City were by virtue of their office empowered to issue warrants under s. 6. Then 
the amending Act I of 1986 replaced the old section by an entirely new one, and 
the , with which weare concerned in this ap was that the word ‘‘em- 
i was altered to ‘‘specially empowered.” I do not think that signi- 

cance was intended to be attached to the change in the language. In 

v. Udho, relied upon by the learned Magistrate, the expression ‘specially em- 

powered” was interpreted to mean specially empowered by name and not by virtue 

of his office. If so, the notification of 1928 which empowers any Assistant or 

Deputy Superintendent posted at the six specified places would be slira vires, 
with all respect, I do not think that the expression is intended to carry that 

meaning. The words are evidently taken from sub-s. (1) of s. 89 of the Criminal 

Procedure Code, which says : ; 

“In conferring powers under this Code the Provincial Government may, by order, empower 
persons specially by nams or tn virtue of their office, or classes of offloes generally by their official 


This throws a flood of light on what is meant by “‘specially empowering” persons. 
It emphasizes the distinction between “specially empowering” and ‘generally 
empowering”. When a claas of officials is invested with powers to try eertain 
offences or to do certain functions, it would appear that they are ‘generally em- 
powered”, but if any persons are so empowered by name or in virtue of their 
offices; they are said to be Beun assed This distinction was clearly 
ETA out in Mahomed Kasim v. Emprror,? where s. 8 of the Opium Act, 1878, 

fo be interpreted. In the present case although Mr. Crone was not em- 
powered by name, yet he was empowered in virtue of holding a particular office, 
namely that of the Deputy Superintendent of Police, Poona City. . 

In the Sind dase cited above, David C. J. observed that the words ‘specially 
empowered” implied the exercise by Government of a certain selection or discrinu- 
nation as regis an individual on whom the special power was to be conferred, 
and that to authorise the Deputy Superintendent of po eakearared place; whoever 
he might be, however numerous the successors to that office might be, would be to 
go against the principle of selection embodied in the section and ‘‘to be something 
m the form or nature of a general and not a special power.” I respectfully think 
that when a particular place was selected by Governor, it is eonceivahle that Go- 
vernment intended to post there only such Assistant or uty Superintendent 
as was competent to exercise the power under s. 6 of the Act. This would be 
covered by the words “in virtue of their office” used in s. 89 of the Criminal Pro- 
cedure Code. This construction of the words “‘specially ernpowered” was adopted 
in Alaga Pillai v. Emperor.” In that case a notification of Government em- 
powered the second class Magistrates mentioned therein by virtue of their office 
to try cases under the Opium Act, and it was held that the second class Magis- 
trates at those specified places were ‘‘specially empowered” within the meaning , 
of s. 8 of the Act. poate 

Moreover s. 15 of the Bombay General Clauses Act, 1904, provides : 

“Where, by any Bambay Act, a power to appoint any person to fill any offices, or execute any 
function is conferred, then, unless it is otherwise expressly provided, any such appointment, if 
it ie made after the commencement of this Act, may be made either by name or by virtue of 
affice,”” 


This shows that Government can appoint any Assistant or Deputy Superinten- 


2 (1915) 16 Cr. L. J. 268. 
R. 50 


1 [943] A. I R. Sind 107. 3 [19%] A. L R: Mad. 256. 
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dent ta exercise the function of issuing a warrant under s. 6 of the Bombay Pre- 
vention of Gambling Act, not only by name but also by virtue of office. 

. Mr. Desai for the accused pointed out that the notification of Government was 
issued in 1928, but by the itution af a new s. 6 by Bombay Act I of 1986 the 
old section was virtually ed and a new section took its rags et no similar 
notification was issued under the new section. But under s. 25 of the Bombay 
General Clauses Act, 1904, the notification issued under the old section shal, 

“so far as it is not inconsistent. with the provisions re-enacted, continues in force, and be 
deemed to have been made or issued under the provisions so re-enacted.” 

It follows, therefore, that the notification of 1928, which contains nothing in- 
consistent with the new s. 6 of the Act, isstill in force, and Mr. Crone, holding the 
atiice of the Deputy Superintendent of Police, Poona City, must be held to have 
been ‘Specially empowered” to issue warrants under that section. The warrant 
issued by him was, therefore, legal and valid. 

‘The room of accused No. 1 having been searched in execution of that warrant, 
the provisions of 8. 7 of the,Act are applicable, but before a presumption that the 
font was used as a comifion: pataing house can Ke rammed uncer that section: it 
must be proved that instruments of gaming were found there when the raiding 
party entered the room. The evidence on that point is far from satisfactory. 
The Sub-Inspector says that as soon as accused No. 1 saw his approaching, 
accused No. 1 closed the door of the room from inside and bolted it, and that it 
had to be opened by force. The panch Sakharam says that the door had to be 
knocked for five or ten minutes before it was opened.. In his cross-examination ° 
he says that he and others entered the room 10 or 15 minutes after their presence 
was suspected by the inmates of the room. If so, this interval was more than 
enough for them to conceal the instruments of gaming, if any, and keep up an 
innocent appearance. Yet, according to the panchnama, when the raiding party 
entered the room all the twelve accused were discovered “‘sitting round on a carpet, 
and gambling at playing cards,” and some of them threw the cards and the money 
on the tin sheet outside the window and also in various places inside the room, and 
that every one of the twelve accused had various sums of money ‘‘lying in-front 
of each one of them on the carpet at the place where they were sitting.” It is 
impossible to believe that the accused would have allowed such a scene to present 
itself to the raiding party, when they had ten or fifteen minutes to hide away all 
the incriminating articles before tHe party.entered the room. Either the pan- . 
chnama, is false, or if it is true, the very boldness with which the accused were 
playing shows that they were not gambling but were in an innocent game 
of cards, and the presumption arising under s. 7 is thereby rebutted. The learned 
Mugistrate does not believe that the cards and the money were lying in the way 
described in the panchname. I do not think that there is any reason to take a 
duferent view. On this ground the acquittal of the accused must be upheld, and 
the appeal dismissed. 


Before MAr. Justice Sen and Mr. Justice Gajendragadkar. 
EMPEROR v. YUSOFALLI NOORBHAL* 


Criminal Procedvre Codes (Act V of 1898), Secs. 403, 195—Hoarding and Profitecring Prevention 
Ordinance (XX XV of 1943), Cls. 6, 13, 14—Offence under Ordinance—Weant of proper sanction 
— Acguittal of aocused—Re-trial of accused for same offence after requisits sancition—Whether 
second trial barred under s. 403. 

Where a person charged with an offence punishable under the Hoarding and Profitesring 
Prevention Ordinance, 1943, is acquitted on the ground that his trial was invalid for want 
of a proper sanction under ol. 14 of the Ordinance, he can be tried again for the same offence, 
after a valid sanction is obtained, for s. 403 of the Criminal Procedure Code, 1898, has no 


application to euch a case. 
* Decided, June 17, 1947. Criminal A: “Th Bh Vyas, Presidency Magistrate, Sixth 


No. 24 of 1947, by the Government of , Additonal Court, Bombay. 
aginst an order of acquittal pesed by 
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Emperor v. Jicram Dankarji! and Emperor v. Ambaji Dhakya,! relied on. 
In re Ganapathi Bhatta, dissented from. 
Emperor vò Pandu Rusha,* Emperor v. Vithal Tukaram,’ and Emperor v. Anant Narayan’ 
distingulihed. 

Tue accused was the sole proprietor of a firm styled Alladin Dhanji which dealt 
in crockery, glass-ware and cutlery in Bombay. The charge against the accused 
was that on May 26, 1985, he offered for sale some of his imported goods at prices 
much above the permissible limit and thereby committed an offence punishable 
under cl. 18(7) read with cl. 6 of the Hoarding and Profiteering Ordinance, 1948. 
He was tried by T. S. Vyas, Presidency istrate, 6th Additional Court, Bombay, 
on September 14, 1945. The Magistrate heard the evidence for the prosecution 
(8. 252, Criminal Procedure Code), framed a charge under s. 254, took the accused’s 
plea under a. 255, and allowed the accused to re-call and cross-examine some of the 
witnesses for the prosecution under s. 256 of the Code. At this stage, on December 
17, 1945, codis for the prosecution drew the attention of the Magistrate to 
Emperor v. Purshotam Harjivan' and stated that it was no use tendering further 
witnesses for cross-examination, for the reason that the Magistrate was not com- 

tent to the case, as the sanction given by the Controller General of Civil 

applies under cl. 14 of the Ordinance to prosecute the accused was bad in law. 
The Magistrate acquitted the accused on the same day under 8. 258({1) of the Code. 

On April 9, 1946, the Government of Bombay granted the ite sanction 
to prosecute the accused. On April 14 a second complaint was lege against 
the same accused for the same offence in the Court of the same Magistrate, T. S. 
Vyas. The Magistrate again acquitted the accused on the ground that the pre- 
vious acquittal of the accused barred his second prosecution for the same offence 
under s. 408 of the Criminal Procedure Code. 

The Government of Bombay appealed against the order of acquittal. 


S. G. Patwardhan, Government Pleader, for the Crown. 
8. D. Vimadalal and A. S. Navalkar, with Hooseint Doctor & Co., for the accused. 


Sen J. This is an e Government of the Province of Bombay against 
the acquittal of Y ATAN Noorbhai who was tried by the Presidency 

trate, 6th Additional Court, Bombay, for contravention of the provisions of c 

of the Hoarding and Profiteering Prevention Ordinance, -an offence punishable 
under cl. 18(1) thereof. The accused was the sole proprietor of a firm named 


Alladin Dhanji, which dealt in crockery, and the case him was that on or 
about May 26, 1945, he offered for sale a number of articles at prices which were 
higher than those allowed by the Hoarding and Pro ing Prevention Ordinance, 


such conduct on his part amoun to contravention of provisions prescribed 
“in cL. 6. The accused had previously been tried in case No. 284/S of 1945 on the 
same facts by the same Magistrate, but he was acquitted on the ground that the 
sanction required under cl. 14 of the Ordinance, which purported to have been 
given by the Controller General of Civil Supplies, was mvalid in law. In the 
present case the learned Magistrate has purported to act under s. 408 of the 
Criminal Procedure Code in acquitting the accused. Some time after the hearing 
had commenced learned counsel for the accused raised a preliminary objection 
against tle present trial under s. 408: and on December 17, 1945, Mr. Khandala- 
walla, who ap Rpeared for the prosecution, made a statement that in view of the 
High Court’s decision in Emperor v. Purshottam Haryjioan,® as the Court was not 
competent to try the offence he did not wish to tender the witnesses already 
examined for further cross-examination nor to lead further evidence. On No- 
vember 20, 1945, this Court had decided that a notification issued under cl. 14 
-of the H ing and Profiteering Prevention Ordinance empowermg the Controller 
‘General of Civil Supplies to grant sanction for prosecution under the said Ordinance 


1 (19185) L L. R. 40 Bom. 97, 4 
8. c. 17 Bom. L. R. 881. 5 

2 (1928) L L. R. 52 Bom. 257, 6 (1944) 47 Bom. L. R. 188. 
7 
8 


B. c. 80 Bom. L. R. 880. 
3 (1911) L L. R. 86 Mad. 308. 1 48 Bom. L. R. 878. 
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was invalid and ultra vires in the absence of proof that the officer so empowered 
‘was not below the rank of a District Magistrate. This was the decision referred 
to by Mr. Khandalawalla on December 17, 1945, though it does not appear that he 
produced the judgment of this Court at the time. It seems to us, however, clear 
in view of that decision that the sanction which was produced in case No. 284/S 
of 1945 cannot be regarded as a good sanction and that the learned Magistrate was 
right in following that decision. He held that ‘“‘the filing of the charge-sheet by 
the prosrcution in that case (that is, case No. 284/S of 1945) was invalid in law - 
because the sanction was signed by the Controller Genera] under notification of the 
Government of India and as such notifcation did not state that various officers 
therein mentioned were not above the rank of a District Magistrate” and that the 
invalidity of the sanction invalidated the prosecution in Court. The learned - 
De in this case, however, has come to the conclusion that the Court was 
tent to try case No. 284/S of 1945, that ‘‘the bar is t the prosecution 
induleing in frivolous prosecution of and in protection of nig > and that 
‘this bar has no reference to the character and Fa oto fine, and has 
nothing to do with the competency of the jurisdiction of a Court of law.” Holdi 
therefore, that the previous ee tial was by a Court of competent jurisdiction, 
has held that the bar of s. 408 of the Criminal Procedure Code app ies to the facts 
of this case and has accordingly acquitted the accused. 

The learned Government Pleader contended that the trial in case No. 284/S 
of 1945 was not a valid trial within the m of s. 408 and that, therefore, the 
present trial is not barred under that section. has relied mainly on a decision 
of the Federal Court in Basdeo Agarwalla v. Emperor! There the Court was con- 
cerned with a case under the Drugs Control Order, 1948, cl. 16 of which provided 
that ‘‘no prosecution for anv contravention of the provisions of this Order shall be 
instituted without the previous sanction of the Provincial Government.. 

a clause is very similar to cl. 14 of the Ordinance under consideration, which 


Se crx. a a ensue senna O a instituted excep 
with the previous sanction of the Central or the Provincial Government or of an SHE elo 
the rank (in a Presidency-town a Deputy Commissioner of Police, or elsewhere) of a District 
Magistrate empowered by the Central or the Provincial Government to grant such sanction.” 

In Basdeo Agarwalla’s case the accused, who was charged with two offences 
under the Drugs Control Order, was produced before the Chief Presidency Magis- 
trate on May 2, 1944, and a challan under rr. 81(4) and 121 of the Defence of India 
Rules was also filed on the same day. Thereafter it was only on May 24, 1944, 
that the sanction required by cl. 16 seems to have been filed, and their Lordshi 
held that the absence of sanction prior to the institution of the prosecution could 
not be regarded as a mere technical dsfect, and that the decision (as indicated by 
the sanction) whether the accused should be prosecuted or not under the provisions 
of the Order must be made before the prosecution was actually initiated. Their 
Lordships observed (p. 898): 

“In our judgment the worda of clause 18 of this Order are plain and imperative, and it is 
. essential that the provisions should be observed with complete strictness and where prosecutions 
have been initiated without the requisite senction, that they should be regarded as completely 
null and void, and if sanction is subsequently given, that new proceedings should be commenced 
ab initio. Only so can the protection Intended for the citizen be assured.” 

Their Lordships found that in that case the prosecution had been clearly institut- 
ed without the previous sanction required under cl. ‘16 and accordingly held that 
the whole proceedings in the case wece null and void. It is no doubt true that in 
that case when the proceedings were initiated there had been no sanction at all, 
and Mr. Vimadalal on behalf of the accused has sought to draw a distinction bet- 
ween that case and the present one on the ground that in this case the document 
purporting to be the requisite sanction had been obtained before the proceedings 
in Court were commenced. It does not seem to us, however, that there is any a 
tinction in principle on this point between the case decided by the Federal 
and the present case. If it is held, as we think it must be held, dust the canons 
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that was produced in the earlier case was an invalid sanction, it must follow that 
the prosecution in the earlier case, not having been instituted with the requisite 
sanction, was not validly instituted. If that was so, it cannot be said that there 
was in the earlier case any proper or legal trial, and the words used in the Federal 
Court’s judgment that the proceedings were “completely null and void” would 
apply with l force to the proceedings in case No. 284/S of 1945. 

Mr. Vi al, however, has contended that those words should not be inter- 
preted to mean that the trial in the earlier case has been ab initio invalid or void. 
He has referred in this connection to Emperor v. Pandu Kusha) and Emperor v. 
Vithal Tukaram,? In the earlier of these cases certain accused persons pene 
been tried by a jury in excess of the legal number (that is, by a jury onreane © 
9 persons where the proper jury should have been composed of 5) it was held that 
the trial was “‘necessarily a nullity” and the convictions of the appellants-accused 
were set aside and they were acquitted. Certain of the accused persons who had 
been acquitted at the trial, not being interested in the validity of the convictions 
of their co-accused who appealed to the High Court, remained satisfied with their 

ittals, but later on they were again prosecuted; and the case of Emperor v. 
Vithal Tukaram arose out of those subsequent proceedings. Those accused per- 
sons pleaded the bar of s. 408(1) of the Criminal Procedure Code and contended 
that their retrial was improper and barred. This Court came to the conclusion 
that the expression that the earlier trial was “‘necessarily a nullity”, which appears 
in Em, v. Pandu Kusha, did not mean that there had ben a nullity in the sense 
that the Court had ab inté#o no jurisdiction to try the case; and it was held that the 
Court which had tried the earlier case had jurisdiction to try it although the Court 
had been guilty of a serious irregularity which might be said, in somewhat loose 
phraseology, to have resulted in a trial which was void or was a nullity. That is 
the manner in which this Court found it necessary to interpret the expression 
“necessarily a nullity” used in Emperor v. Pandu Kusha, with reference to the facts 
of that case. It seems to us, however, that it is impossible to adopt a similar 
interpretation with regard to the expression “‘completely null and void” used by 
the Federal Court in Basdeo Agarwalla’s case and that there can be no doubt that 
the Court meant exactly what the expression says, having held that the prosecu- 
tion had not been initiated with the requisite sanction. We must, therefore, 
uphold the argument of the learned Government Pleader that in this case the sanc- 
tion which was produced in the earlier case not having been a valid sanction there 
was no valid trial within the meaning of s. 408 of the Criminal Procedure Code of 
case No. 284/S of 1945. 

On this point it seems to us that certain cases decided with reference to s. 195 
of the Criminal Procedure Code provide a useful analogy to the present case. In 
Emperor v. Jtoram Dankarji? the accused was tried in a Court of Session for abet- 
ment of forgery under ss. 467 and 109 of the Indian Penal Code and was acquitted. 
He was again tried for using as genuine the same forged document under s. 471 
of the Penal Code, when it was objected that the previous acquittal was a bar 
to the second trial under s. 408 of the Criminal Procedure Code. It appears that 
at the time of the earlier trial there had been no proper paa hone ar Hah 
of the offence under s. 471 as ired under s, 195 of the Criminal Procedure Code 
and it was held inter alia that the case fell under sub-s. (4) of 3. 408, because the 
Court which had acquitted the accused on the charge of abetment of forgery had 
not been competent to try the offence under s. 471 of the Indian Penal Code, 
inasmuch as at the time of such trial there had been no proper complaint in res 
of the latter offence. This decision was followed in Emperor v. ji Dhakya,* 
where two previous prosecutions had been instituted against the accused, the first 
under s. 178 of the Indian Penal Code and the second under s. 174. The first case 
had been withdrawn on the ground that the prosecution was instituted under a 
wrong section and the second had also been withdrawn on the ground that there 
was no proper complaint in accordance with s. 195 of the Criminal Procedure 
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Code. There was a third complaint under s, 174, on the same facts, and the 
atcused was convicted. Fawcett J., in applying s. 408(4), held that the words 
“not competent to try” therein included the meaning “‘not having jurisdiction to 
try”, and the conviction was upheld. He differed from the view taken by the 
Madras High Court which had held that eub-s. (£) of 8. 408 referred to the character 
and status of the tribunal when it referred to the competency to try an offence, and 
that a sanction under s. 195 of the Criminal Procedure Code was not a condition 
of the competency of the tribunal but only a condition precedent for the institu- 
tion of prose ee In re Ganapathi Bhatia.’ Xt will be seen that our High Court 
has not been inclined to draw any material distinction between the question of 
competency or jurisdiction of the Court and the question of the validity of a trial 
so far.as the provisions of s. 408 of the Criminal Procedure Code are concerned. 
The material of s. 195 of the Criminal Procedure Code referred to in the two 
decisions cited above is that no Court ‘“‘shall take cognizance” of the offence 
except with the previous sanction, or on the complaint, of such Court, clearly 
showing that the ag can be initiated only on such sanction or complaint 
being given or as The learned Government Pleader, however, has not argued 
before us that the Court which tried the earlier case had jurisdiction to try it, and 
it is unnecessary, in view of the conclusion we have already reached, to decide 
specifically this question. 

Mr. Vinadalal has finally relied on the case of Emperor v. Anant Narayan,* 
and has contended that in this case the present trial of the accused ought to be 
prevented in view of the principle enunciated in that case. There the accused, 
a kulkarni, who was found to have misappropriated a certain amount Belonging to 

- Government, was charged first under ss. 409 and 46€ of the Indian Penal ein 
respect of two items, and the result of the trial, which was by a jury, was that he 
was acquitted. Later on he was again put on his trial in respect of a certam 
amount which was a part of the total amount which at the investigation he had 
been found to have prt aid ayer and it was held that even if the plea of autre- 
fois arquit under s. 408 of the Criminal Procedure Code was not technically avail- 
able to the accused, the principle of it was in the circumstances of the case available 
to him in the interests of justice and that he should not be tried again for the 
third offence. The basis of the decision was the principle enunciated by Subrah- 
mania Ayyar J. in Emperor v. Chinna Kaltappa Gounden.? Mr. Vimadalal has 
contended, in view of the fact that at the earlier trial the proceedings had gone on 
almost to the end and as the accused was not responsible for the technical defect 
that resulted in his acquittal at that trial, that his second trial on the same facts 
should be’regarded as unduly burdensome and should be prevented. We do not 
think, however, that this is a case to which the fee enunciated in Anant 
Narayan Kulkarni’s case should be applied. that case the accused had 
undergone one complete and lengthy trial already before the second trial was 
instituted, and the jury had unanimously held the accused not guilty; and though 
it seemed probable that the prosecution of the accused in that case was spilt 
owing to some technical considerations, at least two circumstances which risted 
in that case are wanting in the present case, namely, that the accused had already 
suffered one lengthy and complete trial and that it was undesirable that in the 
second trial there should be any risk of the jury’s taking a view different from the 
one taken at the first trial. In this case there has been a technical defect in the 
first trial, which the prosecution T repaired, and having obtained a fresh 
sanction have initiated the second trial without undue delay. We, therefore, 
think that there is no ground for applying the principle relied upon to the present 
trial. Accordingly, we set aside the order of the learned istrate acquitting the 
accusel and direct that the case should be sent to the Chief dency Magistrate 
who should send the case to any Magistrate other than Mr. Vyas for di 
according to law. 
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Before Mr. Justice Sen and Mr. Justice Gajendragadkar. 
EMPEROR v. ABDUL HAFIZ HASSAN.* 
Indian Arms Act (XI of 1878), Secs. 13, 1Xe)}—"Go armed”—Meaning of—Carrying ef dharias 
tn riot Himes—Intention, necessary ingredient of offence. 

The essence of going armed with any arms under s. 18 of the Indian Arms Act, 1878, is, 
first, the carrying of the weapon in question on the person of the accused, and, secondly, 
the intention on the part of the accused of using the arm ns @ weapon when necessary or 
opportune. Such an intention is a necessary ingredient of the offence. 

The phrase “go armed” in the section necessarily implies that the person mpst have the 
intention of the arms when the ocoasion or opportunity arises. 

Emperor v. Manjubhat,! Emperor v. Koya Hansfi* and Emperor v. Harpal Rei, referred to. 

Hence, where a person, during the time when the riots have broken out at a plaee, cones 
out of his house with two dharias in his hands and takes his seat on the otla of his house. he 
is guilty of “going armed” with arms within the meaning of as. 18 and 19{e) of the Indian 
Arms Act, 1878. 

Ow July 1, 1946, communal riots broke out in the City of Ahmedabad. During 
one of the disturbances on July 4, the accused was found to have come out of his 
house and to be sitting on the vila of his house with two dharias when the police 
patrolled the place. 

The trying istrate acquitted the accused holding that in doing what he did 
the accused cannot be said to be “going armed”, and observed :— , 

“The words ‘going armed’ tnply that the accused must have been seen going or moying with the 
arms. In the present case the prosecution story is that the accused was seen sitting with the two 
dharias in his hands on the otla of his house. There is no evidence on record to show that the 
accused was at any time seen coming out of his house or moving with the dharies.” 

The Government of Bombay appealed against the order of acquittal. 


S. G. Patwardhan, Government Pleader, for the Government of Bombay. 
D. V. Patel, for the accused. 


Sen J. This is an appeal by the Government of the Province of Bombay against 
the acquittal of Abdul Hafiz Hassan who was tried in the Court of the Special 
First Class Magistrate, (Riots), Ahmedabad, ona charge under s. 19(¢) of the Indian 
Arms Act, 1878, for contravention of s. 18 which prohibits every person from going 
armed with any arms except under a licence and to the extent and in the manner 
permitted thereby. The prosecution case was as under. On July I, 1946, a 
communal riot broke out in Ahmedabad City. On July 4, at about 2-80 a.m. 
Head Constable Natwarlal received a telephone message that stones were falli 
in Dudwali Pole. He at once started with two other policemen, namely, 
Police Constable Bahudinkhan and Police Constable Jayantilal, and went in a bus 
to Dudwali Pole. He was told there that the stones were coming from the Muslim 
locality nearby in Rentia Wadi and accordingly the police party went to that Mus- 

' lim Mohalla in the said Wadi. There they found 6 or 7 persons who ran away on 
seeing the policemen. The accused, however, was found sitting on the stla of 
his house with two dharias in his hands. The accused was at once arrested and 
taken to the police chowki. The defence was that the accused was inside his 
house, ibut as he had kept his doors slightly open and a light inside his room he was 
called out by the police and asked his name, that when he gave his name he was 
taken away by the policemen and that before the accused had been called out, the 
police had found two dharias lying on the road, the suggestion being that a false 
case was made against the accused with the help of the said two ias. The 
learned Magistrate disbelieved the prosecution evidence, holding particularly 
that the evidence of Bahudinkhan had been subsequently put in and that on the 
facts of this case it could not be said that the accused was “going armed” at the 
time of his arrest, because the phrase implied moving about with arms. He was 
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inclined to believe that certain Muslims while running away might have put their 
dharias into the hand of the accused and that, therefore, the accused was not guilty. 

The evidence for the prosecution consisted of the testimony of Natwarlal, Police 
Jamadar, the report made on July 4 ee and the testimony of two other 
policemen, Bahudinkhan and Jayantilal. The accused examined one Nisarbeg 
who stated that he saw from his house the police party picking up two dharias 
which were-lying on the road and that tiereafter they jailed out the accused, and 
on his coming out took the accused with them in their bus. Another witness 
examined by the accused was one Abdul Gani, an old man of 70, who also gave 
more or less the same story. One document on which the accused relied appears 
to be an application made to the District Superintendent of Police on July 4, 1946, 
stating that’ Natwarlal came to the Mohalla a second time during the day and that 
he wanted “‘to create some dispute so that he might have a chance to use his lathi” 
upon the Muslim inhabitants of the Mohalla. The defence evidence was not 
noticed or discussed by the learned Megistrate. 

It seems to us that the learned Magistrate has disbelieved the prosecution evi- 
dence in this case on inadequate grounds. In the first place, his conclusion that 
witness Bahudinkhan has been put in subsequently appears to us to be clearly 
wrong. He based his conclusion merely >n the fact that the witness was examined 
on July 16, whereas the other two witnesses had been examined by the police on 

-the 4th. But the report of Natwarlal dated July 4 clearly contains the names 
of the other two policemen, Bahudinkhan and Jayantilal, and it has not been 
that this report has been tampered with in any manner. That being 

go, 1t seems to us clear that the learned agitrate' conclusion as regards the be- 
lated insertion of the evidence of Bahudi cannot be upheld. With regard 
to the evidence of Bahudinkhan himself, the learned Magistrate appears to be 
suspicious of. its veracity, because the witness appeared to him to show very poor 
knowledge of the place where the accused is aides have been arrested. He could 
not say whether the accused was seated in the first, the last, or the middle house 
out of a row of houses, or whether at the house itself he was sitting in front of the 
first, or last, or any of the other rooms. Nor could he say what was the width of 
the’ otla on which the accused is alleged to have been sitting. Whereas Natwarlal 
has said that after the incident the police party went to a number of places on patrol 
duty, this witness stated that fast Oder immediately with the accused to the 
police chowki. We do not think that these apparent defects in the evidence of 
this witness are to be explained on the kasis that he is an unreliable witness. He 
has materially supported the evidence of the other witnesses, though he is not 
Ve sure as to the position of the exact place where the accused was found seated. 
to the police party going after the incident on further patrol duty, this state- 
ment was elicited from Natwarlal only in his cross-examination; he also first said, 
like Bahudinkhan, that after the Ter fia he took the accused to the police station. 

As to the other two witnesses, Mr. Patel has argued that Natwanlal is unreliable, 
because according to his own evidence he was not on patrol duty at the time of the 
incident, whereas in his report he has stated: ‘ e patrolling, a person by 
name Abdul Hafiz Hassan was found sitting at his house.” We do not think that 
there is any material discrepancy in thisstatement, as the journey from the police 
station to the place where the accused wes found might have been loosely described 
as patrol duty. The important criticiem that the learned Magistrate has been 
able to make with regard to the prosecution story is that as soon as the police party 
approached, one would have expected the accused to get up, throw away the 

ias and run away. It seems to us that it cannot be said that the accused 
would necessarily adopt this course of action and none else. Several people did 
actually run away and the attention of the police party would be di more 
towards them than to any other persons that might not have been seen running, 
and it might be much safer on the part of any person, who had come out of his 
house, to sit still, for any movement would render him more noticeable to the 
police. It does not seem to us, therefore, so improbable that the accused did not 
stir out of his olla when the police approached his house. Another point 
taken by the learned Magistrate is that though Natwarlal has said that he the 
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police chowki on getting a telephone message, there is no mention of a telephone 
message having been received in the telephone register that is kept at the chowki. 
It does not appear to us that the mere omission to record the telephone message 
in the telephone register shows that Natwarlal’s statement is fo: be disbelieved. 
When riots had broken out several days before and there were numerous incidents 
requiring immediate attention of the police, police officers at chowkies and police 
stations: might be excused for not entering every message that they received in the 
telephone a cae as the messages required instant action. We are, therefore, 
inclined to think that on the whole there is nothing much in the evidence of the 
three withesses which can be characterised as false or unreliable, and that they are 
essentially all reliable witnesses. i ; i 

As to the defence evidence, the writer of the document which was sent or pre- 
sented to the District Superintendent of Police on July 4 has, no doubt, been 
examined, but he has not said that he was an eye-witness to what was stated in the 
application; and though that application has been signed by several persons, none 
of the signatories have been examined as witnesses. The two other witnesses, 
Nisarbeg and Abdul Gani, who have been examined for the defence, are not signa- 
tories to the application. Again, whereas in the application it is stated that 
Natwarlal wanted to create some dispute in the Mo so that he might have a 
chance “‘to use his lathi” against the inhabitants of the Mohalla, what the two wit- 
nesses say is that later on, on July 4, Natwarlal came again to the Mohalla and said 
that he had taken only one Muslim and that he would take 4 or 5 more from the 
Mohalla. It does not appear to us that either of the two defence witnesses is 
reliable. Both of them admit that at the beginning of the incident 4 or 5 Muslims 


ran away. Nisarbeg alleges that he saw and heard ing from inside his 
house, namely, the police party picking up two igs, their shouting to Abdul 
Gani to come and show the Mo to the police and their calling out accused 


and the accused being subsequently taken away. This witness has also stated 
that one of the police party was Natwarlal, although he did not see his face and 
had not known Natwarlal before, and he says ‘‘by guess-work” that that man must 
be Natwarlal. He includes himself amongst the persons who were instrumental 
in getting the pence written, but he has not signed it, nor as regards the later 
incident, when Natwarlal is aigre to have come again, can he say where the peo- 
ple were sitting at that time. It seems to us that this witness must be regarded 
as thoroughly unreliable. Similarly Abdul Gani, who ae as an important person 
and a Haji who had gone to Haj four times, would, if he knew some material facts 
of the case, certainly have been included amongst the sigflatories of the application, 
but we do not find his name in it. He describes the picking up of the two dharias 
by the police , their calling him out, their calling out the accused and finally 
their taking the accused away. At the same time he has admitted that he sees 
a Fe He has not said that he was not standing or sitting close to the 
place where the two dharias were lying and it seems improbable that he could have 
noticed all the incidents that he desaribes. As to the application, he has said that 
he asked the writer to write about the previous night’s incident, though he does 
not know what was written. Not only is it not stated in the application that the 
policemen picked up the dbarias and so forth, but, as I have already said, this 
witness’s name does not appear at the bottom of the application. It seems to us, 
therefore, that this witness 1s also an untruthful witness. We are, therefore, satis- 
fied that the accused was actually found carrying two dharias on his otla on the 
night in question. . : 

There remains the question whether the expression ‘‘go armed” in s. 19(¢) 
of the Indian Arms Act can apply to the accused in the circumstances of this case. 
Mr. Patel has contended, first, that going armed implies some kind of motion, and, 
secondly, that for going armed a person must not be in his own premises, that is, 
that the phrase implies leaving one’s house or premises and carrying arms with the 
intention of using the same. It does not seem to us that the phrase necessarily 
implies motion on the part of the person all ee ee Tanp 
v. Manjubhat' the accused in the course of a quarrel een himself and his 
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neighbour had asked his brother to go to the house of another brother and to bri 
the latter’s sword; and the first brother having fetched the sword the accused 
taken it and inflicted injuries on the perton with whom he had been quarrelling. 
Tt was urged on behalf of the accused that the phrase “‘go armed” implied habi- 
tually going armed, but their Lordships negatived this ep unens though they did ' 
not consider the question whether the werd ‘‘go” in the phrase necessarily implies 
motion. In two previous cases, Emperor v. Koya Hansj1' and Emperor v. Harpal 
Rai.* the phraseology of s. 19{e) of the Indian Arms Act has been interpreted, and 
in the Bombay case it was held, following the Allahabad case, that the essential 
of the offence was going armed, that is, carrying a weapon with the intention of 
using it as a weapon when the necessit7 or opportunity arose. In none of the 
cases, however, has the furtker question been discussed, namely, whether going 
armed must necessarily be outside the hcuse or the premises of the accused. Can 
it be said that an accused person who was merely carrying arms inside his house 
and not moving out of the house with tte weapon was going armed? There can 
be no doubt that the words ‘‘going armed” and possession are not to be taken in 
the same sense. Section 18 cf the Arms Act deals with the offence of going armed 
with any arms except under a licence and s. 14 prohibits the unlicensed possession 
of fire arms, ete. In our opinion the essence of the offence must be, first, the carry- 
ing of the weapon in qan on the p=rson of the accused, and, secondly, the 


intention on the part of the accused of uring the arms as a weapon when necessary 
or opportune. Such an intention must be a necessary ingredient of the offence, 
as the mere ing of the weapon cou d not be intended to be made an offence 
under s. 19(¢). In Kmperor v. Harpa’ Rai a person entitled to possess and use 


fire-arms had given a pistol to an acquaintance who was not entitled to possess 
and use fire-arms, asking him to take it end get it repaired in a neighbouring town. 
That acquaintance had given the pistol to his father, who was taking it into the 
town to get it repaired. when he was arrested and charged with an offence under 
s. 19(e) of the Act. Itwasheld that a pistol which was in need of repairs could not be 
seriously looked npon as an instrument cf offence or defence, and the accused, who 
eventually could not have had the intention to use the weapon, was acquitted. 
Similarly in Emperor v. Koya Hansji the accused was the servant of a person who 
had a licence to keep a gun, and the licensee who had left the gun at Broach, where 
he and his servant had gone, had asked the servant to bring it back to him. On 
his way from Broach the servant was arrested by the police and was convicted 
under s. 19(e) of the Indian Arms Act. It was held that the established circum- 
stances did not suffice toeprave the servant’s guilt under the said section. These 
decisions show that the phrase “going ermed”’ necessarily implies that the person 
must have the intention of using the arras when the occasion or opportunity arose. 
It seems to us desirable that this point should be further clarified hy an amendment 
of the section, On the view that we have taken that the intention to use the wea- 
pon is an ingredient of the cffence of going armed, it seems to us that the Court 
s to look to the circumstances of eack case to see whether such an intention can 
be established or not. In the present case the accused was found at a distance of 
8 to 10 paces from his door. This is deposed to by Natwarlal The accused must, 
therefore, have come out of his living rcoms with the two dharias in his hands and 
sat on his ofla at a time when rioting was going on in a mohalla where the police 
found several people running away. The road, according to the ev dence 

abuts on the ofla on which the accused was found sitting, and if he was at a distance 
of 8 or 10 paces from his door, there can be little doubt that he was found seated 
quite close to the road. In these circummstances it seems to us clear that the accused 
could not have been sitting with the ~wo dharias in his hands for an innocent 
purpose. He had come out of the rooms in his house carrying the weapons in 
i ds and he could only have done so with the intention of using the two dharias 
when an occasion or opportunity of using them arose. Therefore, in our opinion, 
the prosecution have succeeded in Fae ee ea the accused was going armed 
in contravention of the provisions of s. 18 within the meaning of s. 19 of the Act, 
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' and we must hold the ittal of the accused was not justified on the evidence. 
The order of the learned istrate, therefore, is set aside and the accused is con- 
victed under s. 19(¢) of the Indian Arms Act. As some time has elapsed since the 
incident, the learned Government Pleader says that he would be satisfied if the 
accused is sentenced to 8 months’ rigorous imprisonment. We think that that 
would be an adequate sentence and we order accordingly. 


CRIMINAL REVISION. 


Before Sir Leonard Sione, Kt., Chief Juitice, and Mr. Justice Gajendragadkar. 
EMPEROR v. JEHANGIR B. IRANT.* 
City of Bombay Municipal Act (Bom. ITI of 1888), Secs. 40H, 471—License under s. 401 whether 
personal—Currency of 


respect of each and every stall occupied by the Hoensee. The license is a personal license. 
Where a Hoensee fails to pay higher stallage charge tmpovsed by the Municipality during 
the currency of the licensee, it is not open to the Municipality to proceed against him under 

s. 401 read with s. 471 of the Act. 

THE accused held a license from the Bombay Municipality under s. 401 of the 
City of. Bombay Municipal Act, 1888, entitling him to sell his wares in the stalls 
shin Crawford Market in Bombay. He hired ten of such stalls, for which he was 

ying stallage charges to the Municipality from quarter to quarter. 

P Oa Agurk 10, 1948, the Munici served a notice to the accused calling upo. 
him to pay increased stallage charges or the stallg occupied by him. The aceised 
failed to pay the increased 

The Municipality thereupon proceeded against the accused under s. 401 read 
with s. 471 of the City of Bambee Municipal Act. Act. The trying Magistrate convicted 
the accused and fined him in a sum of 

The accused applied to the High Court ander teu Selena sees jurisdiction. 


K. A. Somjee, with P. N. Alvarex, for the applicant. 
S. G. Patwardhan, Government Pleader, for the Crown. 


‘Srone C. J. This is a revisional application against the judgment dated De- 
cember 18, 1946, of Mr. F. T. Deatkar, Aonar Presidency Magistrate, Municipal 

Court, Fort, Bombay, by which he fined the applicant Rs. 10 for an alleged offence 

against the Bombay Municipal Act, 1888. 

As appears from n o paragraph of the te’s judgment, the 
applicant Mr. Jehangir rani was charged under s. duit of Cae Re ead with 
8. 471, for conducting stall No. 469 in the Crawford Market on August 26, 1946. 
without a license from the Municipal Commissioner. 

Section 401 provides that no person shall without a license from the Commis- 
sioner sell or expose for sale any animal or article in any Municipal market, and 
the penalties for a breach of that section are not only as is provided by sub-s. (2) 
of it, that is to say summary removal from the market, but also under s. 471 and 
the schedule therein referred to, a fine which may amount to Rs. 50. By 8. 407 
of the Act the Municipal Commissioner may make a charge for the tion or 
use of any stall or shop in a Municipal market, and the fees to be therefor 
are to be approved of by the Standing Committee of the Municipality. 
ios ‘The applicant i aù old stall holder in the seose that he has bad thia stal ond) 

other ben wea in the Crawford Market for many years, and pursuant to the practice 


* Decided, April 18,1947. Criminal license from the Commissioner, sell or expose 
cation for Revision No. 175 of 1947, for sale any animal or article in any municipal 


(2) Any person contra this seo- 
Bombey. ~x non may be simmarty remo by the 
section runs as follows: or by any municipal or 

401, (1) No person shall, without a servant. 


812 ‘THE BOMBAY LAW REPORTER, ' [voL xur. 


of the past he has paid in respect of each stall a license fee of one rupee on April 1 
of each year, and he has also paid in advance by quarterly payments stallage char- 
ges under s. 407, these stallage payments being made on April 1, July 1, October 1, 
and January 1, in every year. What has happened in this case is somewhat re- 
markable and appears also to be of some importance, since we are told that this 
case is in the nature of a test case, a3 there are other cases against stall-holders of 
the market pending at the present time. On April 1, 1946, pursuant to past cus- 
tom, the applicant paid one to the Municipality for his annual license and he 
at the same time paid the stallege charge for the period April 1, 1946, to June 30, 
1946. The attitude which the Municipality now takes up is that at that time the 
raising of the stallage charges was under consideration, and that it only received 
these two payments as being ‘‘on deposit.” 

In view of the subsequent conduct of the Municipality, it seems impossible for 
that attitude to be sustained, for not only were the stallage charges accepted, which 
they could not have been unless the applicant was a licensee, but on September 
80, 1946, the Superintendent of the Markets on behalf of the Municipality served 
the following notice upon the applicant :— 

“Stalls Nos. 469 to 478, Arthur Crawford Market. 
Dear Sir, 

As you have been already informed, the Munictpel Commisstoner has increased the stallage 
charge in respect of the above stall/shop to Ra. 150, 175 and 175 per quarter, 150 for 7 stalls 
respectively. : 

The sum of Ra. 1550 will accordingty be payable on the 15th October 1948 in respect of stallage 
charge for the quarter from Ist October 1946 to the 81st December 1946. Failure to comply 
with this provision of your license will result in the loense being revoked under clause 7 thereof .” 

' How the Municipality can be heard to say in view of that notice that the appli- 
cant is not a licensee, when they are threatening to revoke his license unleas he 
makes this enhanced pa t by October 15, 1946, it seems to us impossible to ` 
say. The acceptance of the Re. 1 for an annual license and the stallage charges 
for the period April 1 to June 80, coupled with this notice of September 80, 
1946, clearly shows that on August 26, 1946, the applicant was.a licensee in the 
Crawford Market. - 

It is to be noted that s. 401 does not provide for a license in respect of each or 
every stall. It is PESES license as is shown by the words; “‘no person shall 
without a license” in the Municipal Market ; so that the payment of one rupee 
must be attributed to a pa t in respect of the personal license of the applicant. 
We have been told in this Court that after the decision of the Honorary istrate 
on December 18, 1946, the applicant was ejected from the market, presumably 
under sub-s. (2) of s. 401 of the Municipal Act. In our opinion the conduct of the 
Municipality in this matter has been of a v ighhanded character, and it is to 
be hoped that now that this Court has consi the law in relation to the facts 
of this case, the Municipality will do the right thing and reinstate this stall-holder 
whom they have ejected. 

The result is that the conviction and sentence passed by the Honorary Magis- 
trate must be set aside. The applicant is acquitted and the fine if paid is to be 
refunded. The rule is made absolute. 


Bafore Sir Leonard Stone, Ki., Chief Justice, and Mr. Justice Dialt. 
EMPEROR v. LASU JANU PAWAR.* : 
-Crimdnal Procedure Code (Act V of 1898), Secs. 561.4, 350—AppHoation to High Cowrt to quash 
i complaint—Frioolous and vexatious complaini—Quasking of complaini—Wheiker High Cowrt 
kas inherent power to award cvets against complainant. 

Where the High Court quashes a complaint and the proceedings consequent thereon on the 
ground that it is frivolous and vexatious, it has no inherent jurisdiction to award costs 
against the complainant. 

Sankaralinga MudaHar v. Narayana MudaHar,) followed. 

a Bai Jiba v. Chandulal Ambalal,* distinguished. 


* Decided, April 18, 1947. Criminal Appli- 1 ‘pee L L. R. 45 Mad. 9138, F. B. 
cation No. 109 of 1948. 2 (1925) 27 Bom. L. R. 1858. 
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Rogers v. Shrintwas' and Emperor v. Naxir Akmed,* referred to. 

THE complainant Shamsuddin lent a sum of Rs. 10 to each of the eight accused, 
who were Kathodis living in the Mokhadapetta of the Thana District. The 
allegation was that the accused took the loan on the promise that they would repay 
the sum by working as wood-cutters and turn the wood into charcoal when the 
season arrived, but they failed to do so. The complainant charged the accused 
with offences of cheating punishable under s. 420 of the Indian Penal Code, 1860, 
and lodged a complaint in the Court of the Honorary First Class Magistrate at 
Nasik. The accused thereupon applied to the High Court contending that the 
transaction alleged was a civilone and that the complaint should be quashed as it 
was frivolous and vexatious, and that in any event the case should be transferred 
to Thana District. 


K. P. Karnik, for the applicants-accused. 

L. P. Pendse, with K. B. Joshi, for the opponent-complainant. 
No appearance for the Crown. . 

S. G. Patwardhan, Government Pleader (amicus ewric). 


Srone C. J. This is a petition by eight ns against whom a complaint has 
been filed by one Shamsuddin Mahamaddin Pathan; in the Court of Khan Bahadur 
B. H. Kazi, First Class Honorary Magistrate at Nasik, alleging the offence of chest- 
ing under s. 420 of the Indian Penal Code. The petitioners ask that the proceed- 
ings against them should be quashed or in the alternative transferred to the Court 
of some Magistrate at Mokhada in the Thana District. Mokhada is the nearest 
centre to the village of Poshera in which the petitioners reside, whereas the Court 
at Nasik in which the complaint has been filed is about 70 miles from Poshera. 

"Shamsuddin Mahamaddin Pathan is a money-lender and a jungle contractor, 
and he alleges that he was cheated of Rs. 10 by each of the ag petitioners who 
are illiterate woodsmen and who were on July 5, 1945, the date of the alleged offence, 
in hunger due to the scarcity. 

cording to the complaint, the complainant engages Kathodis for cutting the 
jungles for preparing bhuttis for making charcoal, and that on July 5 all the accused 
came to him and told him that they were Kathodis and knew how to do jungle work, 
but that as it was the rainy season work was suspended and that they were dying 
of hunger : 

“They said that if some moneys were advanced to them on personal security they would come 
to do my job after the rainy season was over and that they would not go anywhere else. The 
compleinant told them upon this that they should come after the rainy season was over and that 
he would then ses to it, Upon this all the acoused began to ssy that they were in dire circumstances 
and that they would remain bound to me if some moneys were given and that they would not go 
anywhere else and that they would attend to my work after the Dasara. This they sald several 
times. The complainant at first was not willing to advance them moneys, but on their assuring 
him several times that if the moneys were paid they would definitely attend to his work and that 
they would not let him down, the complainant thought that if he relled upon them and paid them 
moneys they would attend to his job and paid the accused Rs. 80.” 

The complainant continues that the accused did not come back after the Dasara 
and that on inquiries he came to know : : 

“that the accused had already taken moneys in similar way from some other person and that it 
was rellably understood that they had gone to that person for attending to his work.” 

And thus it is said that the accused knowingly took the nee from the 
complainant and cheated him- by making false representations, though they knew 
that they would not be able to take up the complainant’s work. 

On November 6, the complainant gave evidence before the Magistrate for the 
purpose of inducing the Magistrate to take cognizance of his complaint, and in 
substance he repeated what is set out in his complaint, though he says nothing 
about lending money to them on their ‘‘personal security”. Upon that evidence 
being given the Magistrate took cognizance of this case. A charitable society 
arranged for the petitioners to be legally represented before the Magistrate and has 


1 (1940) 42 Bom. L. R. 478. 2 (1944) 47 Bom. L. R. 245, P. c. 
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also arranged for their representation in this Court. In the petition the following 
is stated :— ; 

“The petitioners are ignorant aborigines of Mokhade Peta in the Thana District. That they 
have a primeval mode of life, habits and superstitions and are frequent victims of the outrages 
of jangle contractors who treat them worse than chattels. They are often subjected to forced 
labour in the jungles in the manufacture of charvoel. That an organisation called the “Adivasi 
Seva Mandal” is formed to look after these aborigines with a view to educating them for some years 

The petition goes on to allege that the petitioners are residents of Mokhada area 
and live at Poshera village and that the complainant has filed a false cheating case 
with the sole object of compelting them to join his service for manufacturing char- 
coal, It is also stated that it is extremely inconvenient for the petitioners to go 
from Poshera to Nasik to stand their trial at that place, and it describes their 
difficuty ia geting to Nasik, their inability to afford the expenses of the journey 
and their difficulties with regard to getting food owing to the rationing system being 
in force. They also make various allegations about the complainant’s treatment 
of his work people. 

In answer the complamant has filed an affidavit, in which he has made a bare 
denial with regard to the allegations in the petition, and after expressing his views 
that the circumstances do not give rise to a civil suit, the affidavit continues :— 

“On their having taken away the money, the applicants did not turn up after Dasara as repre- 
sented. Later enquiries made by the complainant revealed that the applicants had already, 
even before their approaching the opponent, taken advances from some other persons with similar 
undertakings. Thus at the time they induced the oppanent-complainant to deliver them money 
on representations that they would join his services they all were aware that they were telling 
something which was not possible for them to do. The representations thus, on the making of 
which property was delivered, were false to the knowledge of the accused-applicants. Thus they 
intentionally deceived the opponenr-complainant into a belief that they mean to foin complain- 
ant’s service which they never intended to do and thus dishonestly induced the complainant to 
advance money upon faith of their such joining the work. The fact that they had taken advances 
from other persons on similar promises and the fact that they did not turn up as also the allega- 
tions made in the present application to the effect that the petitioners have no desire to work 
with the complainant make it very olear that at tho time of the inducement they had no intention 
to come and work with the complainant. Prima facie thus it ts a clear case of cheating and not a 
mere civil dispute.” 

The complainant, neither in his complaint, nar in his evidence before the Magis- 
trate, nor in his affidavit before this Court. has given any iculars of what he 
describes as ‘“‘other n” in his complaint and as the ‘“‘other persons” in his 
affidavit. to whom he alleges that the petitioners had engaged themselves pre- 
viously to coming to see him. The evidence, therefore. with regard to this allega- 
tion that the petitioners had previously engaged themselves is purely hearsay in 
character, and the complainant has not even given the source of his information or 
the names of the other persm or persons concerned. Accordingly we decline to 
give any weight to this assertion. 

As stated in the complaint the Rs. 80, that is to say Rs. 10 to each of the peti- 
tioners, was advanced on their “‘personal security”, coupled with the promise that 
the applicants would, after the monsoon, come and work for the complainant, but 
no rate of wages was agreed nor was any duration of the servitude fixed. It is 
clear that such a promise for personal service, if it was ever made, is unenforceable 
in any Court, that the only measure of damages is the amount of the Rs. 10 
loans 


On the allegations contained in the complaint and in the complamant’s evidence 
and affidavit the proper inference to be drawn is that the complainant was pre- 
to lend to each of the petitioners Rs. 10 upon their personal security, in the © 
expectation that he would thereby get these labourers into his power. Apart 
from the improbability of eight ignorant and starving woodsmen being able to 
cheat such a man as the complainant, the complainant does not set out facts which 
are prima facie criminal, smce even if the petitioners had Drevioualy 
themselves to some other contractor, there is no reason why in breach of such civil 
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contract they should not have honoured their unenforceable promise to the com- 
pro eT e this being the promise on which he alleges that he 

t to each of them Rs. 10 ‘‘on their personal security.” 

In our opinion no prima facie case of cheating under s. 420 of the Indian Penal 
Code has been made out at all The course pursued by the complainant was no 
doubt taken with the intention of intimidating these ignorant woodsmen into 
binding themselves in servitude to him, so that he could get the benefit of their 
labour for an indefinite period Neither the police nor the Crown has in any way 
supported this complaint, and though the Magistrate has taken cognizance of it, 
it 1s clearly within our revisional powers to quash these proceedings and to 
pared a gana a and that course in our opinion this Court should adopt. 

The Criminal Procedure Code offers an almost unlimited invitation to litigious 
minded persons to embark upon criminal processes against their neighbours, and 
the process of this Court and the Magisterial Courts subordinate to it 1s frequently 
abused by the launching of private prosecutions, which are as frivolous as they are 
vexatious in character. Particularly is this so in respect of cases alleging criminal 
ev i 8. 442, cheating, 8. 420 and defamation, s. 500 of the Indian Penal Code. 

uch time of the Courts is wasted in the investigation of unjustifiable complaints. 
But more mischievous still is the fact that the Criminal Procedure Code should be 
used as an instrument of oppression. 

Counsel for the petitioners, who as we have already said is instructed through 
the intervention of a Charitable Society, has asked for the payment of costa, and 
this question has been fully argued by both sides, aaa ke Hace clue Wad the ea 
vantage of hearing the extremely able discourse by the learned Government Pleader 
who has been good enough to assist the Court as amicus curiae. 

In order to determine this question, it is necessary to commence by none the 
manner in which criminal jurisprudence in this country bas evolved, since if this 
Court has the capacity power to order the payment of compensation or costs 
against a complainant, it must be found, either in the express provisions of the 
Criminal Procedure Code or must owe its existence to the inherent capacity and 
jurisdiction of this Court de hors the Code. 

Criminal jurisprudence in India was codified in its present form in megan 
1860 and 1861. On October 6, 1860, there came into operation the Indian Penal 
Code (Act XLV of 186v) and on Septemper 5, 1861, the Code of Criminal Pro- 
cedure, but between these two enactments there had been placed on the statute 
book on August 6, 1861, the High Courts Act of that year. The Criminal Proce- 
dure Code of 1861 was replaced by the Code of 1882, which in its turn gave place 
to the present Code of 1898 which has been subsequently substantially amended, 
particularly in the year 1928. 

There is not in the Criminal Procedure Code any general provision with regard 
to costs, as is to be found in s. 85 of the Code of Gall Brosedice: but specific pro- 
vision dealing with costs is to be found in certain sections of the Code, viz. 5. 148 
which deals with local inquiries, s. 488 which is a general section concerning re- 
ferences to the High Court, s. 488 concernmg orders for the maintenance of wives 
and children, s. 526 which gives the High Court power to order the tgansfer of the 
case in circumstances therem mentioned and s. 545 which empowers the Court to 
order the payment of expenses or compensation out of a fine. 

The Criminal Procedure Code also bys. 250 gives power to Magistrates, by whom 
a case is heard, to award compensation to an accused person if he discharges 
or acquits him and is of the opinion that the accusation 1s taise and either frivolous 
or vexatious. But this section is limited in its operation to cases in which after 
a hearing the accused is discharged or acquitted, whereas in the case before us 
this stage has not been reached, since the application made to this Court is to 
-quash the complaint and the proceedings consequent thereon and is made at a 
very early stage. This means that this useful section, a section which we observe 
should be much more widely employed than it is at present, is not applicable to 
the circumstances of the petition before us. 

The very fact that by the sections mentioned above power is specifically conferred 
.in certain types of cases to award costs or compensation, negatives the existence 
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of any general power or jurisdiction so to dc in other, cases, unless such general 

power or jurisdiction is to result from s. 561A of the Code. That section is in these 

terms :— ^ ; ; 

“Nothing in this Code shall be deemed to limct or affect the inherent power of the High Court 
to make such orders as may be necessary to give sffectto any order under this Code, or to prevent 
abuse of the process of any Court or otherwise to secure the ends of justice.” 

This section, in effect, brings us back to the question of the inherent jurisdiction 
of this Court, and has been the subject matter of a judicial decision of a bench of 
this Court in Rogers v. Shrinimas.! Referring to s8. 561A the Chief Justice Sir John 
Beaumont said that all the section does is to preserve the inherent powers of the 
High Court without conferring any additional 

The same question was dealt with by the Privy. Council in Emperor v. Nasir 
Ahmed,’ in which Lord Porter delivering the judgment of the Judicial Committee 
said (p. 249) : 

uTt has sometimes been thought that a. 581A has given inoreased powers to the Court which 
it did not possess before that section was enacted. Baut this is not so. The section gives no new 
powers, it only provides that those which the Cotrt already inherently possesses shall be preserved 
anc is inserted, as their Lordships think, lest it should be considered that the only powers possessed. 
by the Court are those expressly conferred by the Criminal Procedure Code, and that no inherent 
power had survived the passing of that Act.” 

So the crucial point is whether this Court inherently has the power, and since 
criminal procedure is codifled, that must mean has inherited the power from its 
predecessors: see the Letters Patent and the High Courts Act, 1861. 

Before the establishment of the High Courts in British India, criminal cases 
were disposed of by the Sudder Foujdaree Acawlut. The earliest records of those 
DE O E o Court and go back to 
the 1822. There is also to be found summaries of some of the cases tried by 
the Sudder Foujdaree Adawluten in the Reparts of Cases in the Sudder Foujdaree 
Adawlut of Bombay by James Morris publisbed in 1854. But in none of the cases 
either recorded or examined of the Sudder Foujdaree Adawlut is there any 
indication of an unsuccessful complainant being ordered to pay costs. Indeed 
the cases show that private prosecutions were rather encouraged than repelled as 
being vexatious or frrvolous. 

The question whether the High Cour- has any inherent power to make orders 
for costs was considered in a full bench case of the Madras High Court reported 
in Sankaralinga: Mudaliar v. Narayanc Msudaltar.* That case was before the 
amendments of 1928 to the Criminal Procedure Code, which brought in s. 561A 
as a new section. But that makes no difference, because, as we have already 
noticed, s.'56LA is declaratory only. The case in the Madras h Court was 
dealing with a revisional application aga-nst an order of acquittal, and the question 
raised, was whether in a criminal revision application the Court could grant costs 
to the respondent, and dealing with that question the Chief Justice Sir Walter 
Schwabe said (p. 919) :— 

“Now in this matter we sit in revision in criminal eases first under the Letters Patent and being 
constituted under the Letters Patent have powsrs gtven to us as a Court to hear criminal appeals 
and revision pétitions by the Crimmal Procsdurs Code of 1898. That Code does provide in several 
instances for the payment of coste. Unlike the Cods of Civil Procedure, it has no general clause 
providing for costs in every case. The sections providing costs are, among others, 148, 483, 488, 
626 and 545. The one, and I thnk the only one, that it is necessary to look into carefully ts 
section 438, because there in a perticular form of proceeding before the High Court in criminal 
cases there is an express provision that the High Cow-t may direct by whom the costs of a reference 
shall be paid. ‘ The other sections are specific instances where power to grant costs is given, such 
as in maintenance proceedings by a wife and in proceedings to recover stolen property. Having 
got those instances in which specific power is given to grant costs, in my judgment, the maxim 
expressio wnis csi cochisto aliertus applies, where in specific instances a statute gives a Court power 
to grant costa and the same statute gives the Court whole criminal jurisdiction, I think the proper 
rule of interpretation ia that expressed in the maxim I have just quoted, with the result that as the 


1 (1940) 42 Bom. L. R. 478. 8 (1922) L L. R. 45 Mad. 918, F.B. 
2 1044) 47 Bom. L. R- 946, ¥-0. 
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Code gives a specific right of granting costs, it excludes any other right of granting costs.” 

Coutts Trotter J. in his judgment after citing the case of Guardians of West 
Ham Union v. Churchwardens, &., of St. Matthew Bethnal Green? said (p, 921) :— 

“But I think that the main reason why it is not possible for this Court to adopt that Hine of 
reasoning and take upon itself the award of costs in criminal cases is thie—reviston is not an in- 
herent power of this or any other Courts ; the whole machinery of revision is a creature of statute 
and has to be found within the four walls of the Code of Criminal Procedure and so far as criminal 
cases are concerned I do not see how we oan possess an inherent power in ourselves to supplement 
re a A ma a E TE ag a a 
And the learned Judge proceeded by observing that the Court had no power to do 
what it was asked to do and that it was for the Legislature to consider, whether 
when revisional proceedings are taken by private prosecutors the Court should 
not be armed with the power of mulcting Plie in proper cases by the award of 
costs. In our opinion the reasoning of that case is sound and*we y 
follow it. There is one further case to which reference should be made, Bai Jiba 
v. Chandulal Ambalal,* but in our judgment that case must be distinguished, because 
the Court there was dealing with a case where the p s out of which the 
revision arose were p taken under 8. 145, and the te had under 
8. 148 power to make an order y ay Of oot, oo thay eat Cao I not als authority 
for the point which we are considering in the 

The petition before us is to quash a ee E mre the proceedings’ resulting 
therefrom, and for the reasons we have already given this’ Court has not, in our 
opinion, the power to award costs against the complainant. ` We_regret it should 
be so, for if this Court had the power, this would be a proper case in which to exer- 
cise it, for we regard the complaint as being both frivolous and vexatious. 

We can only follow the example of Coutts Trotter J. and add, before arene 
with this petition, that it is for the Legislature to consider, whether in 
complaints launched by private prosecutors wider powers with regard to awarding 
costs should not be onid on this Court, when there are circumstances from 
which the Court is of the opinion that a complaint is frivolous or vėxatious or 
is an abuse of the process of the Court. 


The complaint and the proceedings before the Magistrate are a aa 


APPELLATE CIVIL. . ate 


Before Mr. Justice Loker. 
ONKAR BHIKA v. VITHAL ONKAR.* 
Civil Procedure Code (et V of 1908), 0. XXX, 1. 4(8)—Guardian appointed by competent duthortty 
— Swit against minor—Guardian ad litem appointed by Court to represent minor im suit—Sale 
in execution of decree BOSE Soe a ne Bale RARE eee ety, Liresulartey 
of appointment of guardian ad litem. ' 
In a sult against a minor, one Z was appointed his guardian ad Hiem be the Court in 


acted as his guardian, and the minor’s property was sold by, auction, On the , question 

whether the sale was void by reason of the appointment of Z as the minor’s guardian ad 

litem in violation of the provisions of O. XXXIL r. 4(2), of the Civil Progedure Code, 1906:— 
Held, that in the absence of any proof of fraud or prejudice to the minor, the s 

of Z as a guardian ad Hiem of the minor was a mere irregulirity and did not vitiate the pro- 
ocedings and the sale. ` 2 

' Raskid-wn-nissa v. Muhammad Ismail Khan," Samarendranath sate i "asuda 

Laha, Dammar Singh v. Pirbhu Singh," Dharampal Singh v. M Chand,t Md. Abdus 


1 ete ees ` ea at Chalisgaon, in Civil Sait No. 877 of 1041. 
2 (1925) 37 Bom. L, R. 1853. ..3 (1908) L. R36 L A. 168 
Decided, March 7, 1946.  Becond s.c. l 

No. cae of 1948, from the decision of 4 (1984 YL L. R. 61 Cal. 1098. 
D. E- Deul Asistant Judge at Jalgaon, in 5 (18 LL 
Appeal No. 191 of 1942, reversing the decres @ [1042 
paseed by V. S. Desai, Subordinate Judge, 

R. 51 
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Md. Abdus Salem v. Kamaleeckhi,) and Jogeskwar Narain v. Lala Moorakidhar,* followed. 
Bhimafi v. Hussain Saheb," referred to. . 

Onr Onkar Patil mo certain lend cn January 17, 1921, to Onkar Bhika 
Shet (plaintiff). Onkar Patil died on April 80, 1929, leaving behind his wife Sonibai 
and his mother Zumkabai and a minor son Vithal (defendant). Zumkabai 
to act as guardian of the defendant aad har name was entered in the Record of 
Rights as ian of his property. On June 25, 1929, the defendant’s unele 
Badhu applied to the District Court for his appointment as guardian of the de- 
fendant and he was appointed guardian in December 1929. Zumkabai, however. 
continued in possession of the defendant’s property. In 1985 the plaintiff filed 
a suit against the defendant torecover themortgage amount. In this suit Zumka- 
bai was appointed the defendant’s guerdian ad litem. The plaintiff obtained a 
decree in favour, and in execution of it he himself purchased the mortgaged 
property on June 28, 1989. In the execution proceedings Zumkabai acted as the 
defendant’s guardian ad litem. On the application of Badhu, the Deputy Nazir 
of the District Court was appointed as the defendant’s guardian in his place on 
August 8, 1989. 

The plaintiff filed the present suit against the defendant on July 8, 1941, to 
obtain possession of the land. The defendant contended that the appointment 
of Zumkabai as the guardian ad litem in the suit filed by the plaintiff in 1985 and 
„in the darkhast which followed, was in contravention of O. r. 42), of the 
Civil Procedure Code, 1908, and therefore those proceedings were illegal and the 
plaintiff therefore did not acquire any title to the land by his purchase. 

The ‘trial Court held that the appointment of Zumkabai as the defendant’s 
guardian ad litem in the circumstances was only an irregularity and as it had not 
. prejudiced the defendant, the sale was valid and binding on the defendant. The 
plaintiff's suit was therefore decreed. On appeal the appellate Judge held that 
the appointment of Zumkahai as the de“endant’s ian ad litem was an illegality 
which vitiated the proceedings and that the sale was void. He therefore dismissed 
the plaintiff’s suit. 

The plaintiff appealed to the High Court. 

VY. 8: Desai, for the appellant. 

S. R. Parulekar, for the respondent. 


Loxug J. This appeal arises out of a suit to recover possession of survey No. 1, 
plot No. 2, of the village Velwadi, purchased by the plaintiff at an auction held in 
execution of his own mortgage decree against the minor defendant. The defen- 
dant’s father mortgaged the land to the plaintiff in 1921 and died in April 1929, 
leaving behind his old mother Zumkabai, his young wife Sonabai, about 17 
or 18,‘and a minor son, the defendant. The land was then erred in the 
Record of Rights to the neme of the mincr defendant, represented by his grand- 
mother Zumkabai as his guardian. His mother’s brother u made an applica- 
tion to the District Court that ZumEabai was too old to manage the property, 
and he was appointed as the defendant’s guardian in December 1929. One 
Bhivsan stood surety for him and tke guardian certificate was duly granted to 
him, but Zamkabai continued in possession of the defendant’s property, as Badhu 
lived at Pasthe, 45 miles away from Yalwadi. In 1982 Zumkabai applied to the 
District Court to cancel the appointment of Badhu as the defendant’s guardian 
as he was a man of vices, and lived far away from Valwadi where the minor’s 
property was situated, but her application was rejected. Yet she continued in 
possession as before. In 1985 the plaintiff filed Suit No. 259 of 1985 against the 
minor defendant to recover his mo amount. In that suit Zumkabai was 
appointed the defendant’s ppum litm and she defended the suit on behalf 
o7 the minor defendant. e guit ended in a decree for the plaintiff, and in execu- 
tion of that decree in darkhast No. 759 of 1988, the plaintiff himself purchased 
the mortgaged land with the permission of the Court on June 28, 1989. In the 
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execution procecdings also Zumkabai acted as the defendant’s guardian ad litem. 
About a month later, on July 17, 1989, Badhu applied to the District Judge 
that as he had not been able to get possession of the minor’s property, the Deputy 
Nazir of the District Court should be appointed as the minor’s guardian in his Face, 
Accordingly the Deputy Nazir’s appointment was made on August 8, '1989. He 
obstructed the plaintiff when he proceeded to take possession of the land which 
he had purchased at the auction. Hence the plaintiff filed the present suit and 
the Deputy Nazir contended on behalf of the minor defendant that the appoint- 
ment of Zumkabai as the defendant’s ian ad litem in the plaintiffs suit 
No. 259 of 1985 and darkhast No. 759 of 1988 in contravention of the mandatory 
provisions of O. XXXTI, r. 42), of the Civil Procedure Code, was illegal, and all those 
p ings being thus vitiated, the plaintiff acquired no title to the land in suit 
by his auction purchase. The trial Court held that the appointment of Zumbakai 
as the defendant's guardian ad litem, when Badhu was his appointed guardian, 
was only an irregularity, and as it had caused no prejudice to the defendant, the 
auction sale was valid and binding on the defendant. The plaintiff was, therefore, 
given a decree for ered and mesne profits. But in appeal the learned Assist- _ 
ant Judge took a different view. He held that it was not a mere i ity, but 
an illegality which vitiated the proceedmgs and that the auction was void. 
He, therefore, allowed the appeal and dismissed the suit with costs. «© ` 

In this second appeal by plaintiff, the short question for decision is whether 
the auction sale is void by reason of the appointment of Zumkabai as the defend- 
ant’s guardian ad litem in violation of the provisions of O. XXXII, r: 42), of the 
Civil Procedure Code. That sub-rule says : . ' 

“Where a minor has a guardian appointed or declared by competent authority, no person 
other than such guardian shal ect as the next friend of the minor or be appointed his guardian 
for the suit unless the Court considers for reasons to be recorded, that tt is for the minor’s welfare 
that another person be permitted to act or be appointed, as the case may be.” 

There is a sharp conflict sa aaa opinion regarding the effect of disregarding 
‘the provisions of this sub-rule. According to the High Courts of Allahabad, 
Calcutta and Patna, the violation of this provision is only an irre ity, and 
does not, by itself, vitiate the decree, in the absence of any proof of prejudice to 
the minor. The High Court of Madras has, on the other hand, held that in such 
a case the appointment is illegal and the decree obtained against the minor and 
all ent proceedings in execution of that decree are void. The trial Court 
adopted the former view while the learned Assistant Judge preferred the latter. 

In Bhimaji v. Hussain Saheb,’ on which the learned Assistant Judge relied, both 
Sadasiva Ayyar and Spencer JJ. purported to follow the decision of the Privy 
Council in Rashid-un-nissa v. M: Isma Khan.? In the latter case the 
guardian ad litem was a married woman, and at that time there was a definite 
provision in the Code of Civil Procedure, 1882, that no married woman could act 
as the guardian of a minor in the course of proceedings in a Court of law. A married 
woman, being absolutely disqualified, her appomtment was held to be an illegality 
vitiating the whole v Referring to this- case, and the provisions of 
0. r. 42), of the Civil ure Code, 1908, Sadasiva Ayyar J. observed 
in Bhimayi’s case (p. 809) :— 

“The legislature clearty made this provision, because it was strongly of opinion that it was 
not for the minor’s welfare that anyhody else except such certificated guardian, where one exists 
should act for a minor defendant. Where there is such a clear prohibition by the legislature, the 
Court's ignorance of the existence of a certifloated guardian cannot be taken into consideration 
in deciding the question whether there has been a proper representation of a minor in the suit, 
any more than the ignorance of a Court under the old provision that a woman appointed by 
tt as a guardian was a married woman could affect the decision of the question whether the minor 
‘was properly represented by such a woman.” - A -> 

With all respect, I think that there is no [analogy between the two cases. 
Order XXXI, r. 41), sets forth the qualifications of a person who can act as next 
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_ friend of a minor or his guardian for the suit. It says: 
“aay persoa nho 1 bf cand ihid and daa attained mujortiy moy aot aswel D OF 
: minor or as bis guardian for the suit : 
; Provided that the interest of such person is not adverse to that of the minor and that he is 
. not, in the case of a next friend, a defendant, ar, in the oase of a guardian for the suit, a plaintiff.’ 
; Even when there is a certificated guardian, as pointed by Costello J. in Samaren- 
dranaih Mitra v. Pyareeckaran Laha, there is no inherent disqualification in all 
persons other than the certificated guardian to be a guardian ad litem, the only 
qualifications laid down bemg that the person must be of sound mind, must have 
attained majority, must have no interest adverse to that of the minor and must 
not be arrayed as an, opposite party in the same litigation. In the plaintiff's 
guit and darkhast against the minor, Zumkabai was not absolutely ualified 
f from representing the minor defendan> who was her grandson and who is found to 
have had no interest adverse to his. Although she had not handed over possession 
. of the minor’s property to his certifieated guardian Badhu, she did take care to 
preserve it for the minor’s benefit, and it has been found that she defended the suit 
. and the darkhast for the benefit of she minor defendant. It is neither alleged 
nor proved that any prejudice was caused to the minor, or that Badhu or some 
_ one else might have contested the, plaintiff’s claim better than Zumkabai., It 
may be conceded that if the Cqurt had known that Badhu had been appointed 
the minor defendant’s.guardian by the District Court, it might not have appointed 
Zumkabai as his guardian ad litem, o> would have given reasons why. she was ap- 
- pointed in preference:to Badhu.. It may even be conceded that the Court did 
not apply its mind to this question since it was evidently, not aware of Badhu’s 
orien E and in the Record of Rights Zumkabai was still shown as the minor’s 
But according to the ruling in Dammar Singh v. Pirbhu Singh* the 
a S at of Zumkabal as the minor defendant’s guardian ad litem, in ignorance 
oP Pedi sopainedent be the District Court as his guardian under the Guardians 
res Wards Act, was mere irregulerity and did not vitiate the proceedings. 
, Accepting this as the correct view, Allsop J. obaceved io Dharampal Singh v. Mool 
Chana? (P. 418) :— 
‘ "Ths peton proceeding against the mincr might, ua le alleged in this ense, have no knowledge 
at all about the appointment of guardian by competent authority, and, if that was so, it would 
be most unfair to hold that the proceedings were void if the minor was represented by a person 
_ who was able and was thoroughly willing $ represent him and who did not bring to the notice 
of the court the fast that there wes snother person appointed by eompetent authority to be the 
guardian of the minor.” 
As remarked in Md. Abdus Salam = r K amalmukhit the 9 intment ofa guardian 
. of a minor for purposes of suits is really a . question at ode Hence. in 
. Jogeshmar Narain v. Lala Mooralidhar® Woodroffe J. observed. (p. 278) ;— 
. tha pesaing over of the certificated guardian was not. „moro than an irregularity and 
7 would not of itself vitiate either the decree or a sale consequent upon such decreo. . 

I respectfull Saadaan fe agree with this view which is in no way in conflict with the decision 
of the Privy uncil relied upon in Shimaji v. Hussain. It is one thing to say 
. that a minor is not represented at zll if represented by a person .who:is wholly 

ed to ‘represent him as in the Privy Council case, and quite: another te 
say that he is not represented at all if represented by a person whom the Court in 
its discretion could an to oes him but might not have appointed him 
if it had come to its knowledge there was a certificated guardian appointed 
by competent authority. In the absence of any allegation of-fraud or prejudice 
to the minor caused by-such an irregularity, the proceedings must be ed aş 
~ valid and the auction sale upheld. 
I allow the ‘appeal, set aside the decree of the lower appellate Court and restore 
the decree of the trial Court. The respondent shall pay the costs of the appellant 
in this Court and in the lower. oroe Court- 
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CRIMINAL REVISION. 


Before Mr. Justice Rajadkyakeha and Mr. Justice Gajendragadkar. 
' EMPEROR v. RUSTOM ARDESHIR BANAJL* 


Criminal Procedure Code (Aet V of 1898), Secs. 190(1XaXb), 156, 529, 4(1b)—Cogntrabls offence 
` —Arrest by police officer not duly qualified —Incestigation by police gfficer—Charge-sheet by 
such oficer—Whether such charge-ehect is report in writing or complaint—Whether trial by 
Magistraic on such charge-sheet is regular—Bombay Act XXX of 1946, Sec. S—Prevention of 
Corruption Act (LI of 1947), See. 8—Seope of the Acts. 

. Theo Bombay Provincial Legislature by Act XXX of 1946 amended the Criminal Procedure 

Code 1898, by making the offence of taking bribes by a public servant (s. 161 of the Indian 
! Penal Code) a cognizable offence. Shortly afterwards, the Central Legislature enacted Act 
s, Iof 1947 similarly making the offence cognizable, but providing that it could not be haves- 
tigated by a police officer below the rank of Deputy Superintendent of Police, without an 

- otder'of the Magistrate of the first class. Ths accused, a public servant in the City of 
Bombay, was arrested without warrant by a Sub-Inspestor in the City Police Force for an 
‘offence under s.:161 of the Indian Penal Code. At the close of the police investigation that 
followed, the accused was sent to a Presidency Magistrate for trial on_a charge-aheet for 
tho offence under s. 161 of the Code. The accused contended that there being repugnancy 
between the Bombay Act and the India Act the provisions of the latter prevailed and his 
arrest by a Sub-Inspector of Police was contrary to law, and that the charge-sheet framed 
by the Sub-Inspector on investigation by him did not empower the Magistrate to take 
cognizance of the case :— 

Held, (1) that the terminology of India Act IT of 1947 showed that the Act had no applica- 
tion to the presidency towns, and that therefore under Bombay Act XXX of 1940 the arrest 
of the eccused by a Sub-Inspector was legal; 

(2) that, even if the holding of investigation by the Sub-Inspector be regarded irregular, 
the irregularity was cured by s. 156(2) of the Criminal Procedure Code ; 

_ + (8) that in that view the charge-shest submitted by the Sub-Inspector as the result of in- 
` véstigation held by him amounted to a report in writing upon which the Magistrate could 
“take cognizance of the case under s. 190(1)(6) of the Code; 

(4) that alternatively, the charge-sheet would amount to a complaint under s. 190(7)(a) 
of the Code, even if the investigation of the offence and the arrest of the accused might 
have been irregular, illegal or improper ; : ea 

Emperor v. Shioasmami) and Emperor v. Raghunath," followed ; 
Emperor v. Chandri,* referred to and explained and-commented on; 

(8) ene ike rir shearers E E inner es 
if any, in his arrest : 

Parbhu v. King-Emperort and Emperor v. Vinayak Damodar Savarkar,* followed. 

Gajendragadkar J. Tt is hardly. necessary to point out that though the provisions of s. 3 

ETa hor TE of TOT ae ust applicable to the City of Bombay, it is obviously undesirable 

that the procedure as’ regards the investigation of the offence under s. 161 or the arrest of 

tho ‘alleged offender should be different in the City of Bombay from that.in the rest of the Pro- 
vines ‘of Bombay. In the rest of the Province of Bombay the said offence would have to be 
dealt with as under s.8 of the India Act notwithstanding the contrary provisions of the Bombay 

Act, because the latter provisions are clearly repugnant with the former and must be regarded 

as void under s. 107 of the Government of India Act, 1985. We invite the attention of Govern- 

fent of Bombay to this anamalous position and trust thet ttis Bombay. Aot woùld be brougiit 
into conformity with the provisions of s. 8 of the India Act. 
Case of accepting bribe. 

` The Bombay Provincial Legislature amended the Code of Criminal Procedure, 

1898, by passing Bombay Act XXX of 1946, which came into force on November 

25, 1946, and which, among other things, provided : 

8. In Schedule I to the said Code— 


$ 
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(a) in the third column in the entry relatinz to section 161 for the words ‘Shall not” the word 
“May” shall ‘be substituted; anc - 

‘(6) in the third column in the entry relating to section 166 for the word “Ditto” the word 
“Shall not arrest without warrant” shall be 

Shortly afterwards, on March 11, 1947, the Central Legislature enacted the 

Prevention of Corruption Acrt (I of 1947), s. 8 of which provided :— i 

An offence punishable under section 161 >r section 165 of the Indian Penal Code shall be 
deemed to be a cognizable offense for the purposes of the Code of Criminal Procedure, 1888, 
notwithstanding anything to the contrary ocntained therein: 

Provided) that a police officer below the rank of Deputy Superintendent of Police shall not 
investigate any such offence wi-hout the order of a Magistrate of the first class or make any 
arrest therefor without a warrant. 

_ The accused Rustom Banaji was a graduate in-law and was employed as Legal 
Assistant to the Director of Civil Supp-ies Accounts, Bombay. He was as such a 
public servant as defined by s. 21 of the Indian Penal Code. 

- One Shivial Harilal had entered into a contract with Government of Bombay, 
for the due fulfilment of which he had Ceposited a sum of Rs. 1,000. The contract 
could-not be carried out for causes beyond Shivlal’s control, and he demanded 
payment of Rs. 1,000, the deposit monzy. The accused helped him in the refund, 
and demanded psyment of Bs. 100 as reward. On April 25, 1947, Shivlal informed 
a Sub-Inspector of Police, Mistri, about it and gave to the accused Rs. 100 in 
marked currency notes. The accused was immediately apprehended by Mistri, 
who conducted mvestigation into the case, and in due course sent up the accused 


with a charge-sheet for an offence puaishable under s. 161 of the Indian Penal 
Code, to a Presidency istrate. 
The accused raised a imi ob_ ection before the Magistrate that his arrest 


was illegal and that the charge-sheet was not a valid document, 

The trying Magistrate found that the arrest and investigation by a Sub-Inspector 
were valid and proper in view of the terms of Bombay Act XXX of 1946, and that 
the proyisions in India Act II of 1947 were not repugnant to the provisions of 
the Bombay Act, and even assuming that they were repugnant they did not pre- 
vail over those of the Bombay Act. : , 

The accused applied to the High Court. 


F. C. Shah with C. P. Kapadia, for the petitioner. 
S. G. Patwardhan, Government Pleader, for the Crown. 

. GAJENDRAGADKAR J. This revisioral application raises some interesting ques- 
tions affecting the jurisdiction of the learn istrate to try the case in pursuance 
of the charge-sheet submitted by tae prosecution against the accused. The 
material facts which give rise to the 3aid points of law are not in dispute. The 
petitioner is a graduate in law and hai been employed as a Legal Assistant to the 
Director of Civil Supplies Accounts, Bombay. As such he is a public servant. | 
The police received information from one Shivlal that as such public servant the 
petitioner was demanding a reward of Rs. 100 from Shivlal for having done an 
official act. The said Shivial had ent=red into a contract with the Government of 
Bombay, Food Department, in Januery 1947, for the supply of certain commodi- 
ties and had deposited Rs. 1,000 with the Government for fulfilment of the said 
contract. Shivlal was, however, unable to perform the contract and had applied 
to the petitioner for cancellation of the said contract and for the return of the 
deposit of Rs. 1,000. Tne deposit amount was ordered to be returned, and, ac- 
cording to Shivlal, the petitioner was demanding Rs. 100 as a reward in that behalf. 
On receiving this information Sub-Ingpector Mistry prepared a trap and proceeded 
to take the usual steps to entrust Shivlal with marked currency notes of the value 
of Rs, 100 in the presence of and to arrange for further steps in pursuance 
of the said trap. Accordingly, Shivial approached the petitioner and, according 
to the tion, the petitioner accwpted from him the amount of Rs. 100 in the 
form of the marked currency notes. PEER Sag Reale Sros the agen aone 
and Sub-Inspector Mistry raided the place when the marked currency no 1 
produced by the petitioner from the pocket of his trousers. A panchanama. of 
thig incident was duly made and the petitioner was put under arrest. Sub-Inspector _ 
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Mistry then carried on further investigation into the offence and as a result he sent 
a charge-sheet against the petitioner on May 20, 1947, in the Presidency Magis- 
trate’s 18th Court, Girgaum, alleging that the petitioner had committed an offence 
punishable under s. 161 of the Indian Penal Code, 1860. When the apr veer the 
case commenced in the Court of the learned Magistrate, the petitioner 

the jurisdiction of the Magistrate to try the case on the ground that the arrest oe 
the petitioner, and the investigation of the case, made by Sub-Inspector Mistry 
which had given rise to the charge-sheet in question, were illegal and without 
jurisdiction and that the proceed age initiated on such a charge-sheet bt not be 
maintained. 

In order to appreciate the contentions thus raised by the petitioner it is necessary 
to refer to the provisions of two recent Acts, Bombay Act XXX of 1946 and India 
Act II of 1047. Section 8 of the Bombay Act provides that in schedule II to the 
Code of Criminal Procedure in the third column in the entry try relating to s. 161 
for the words “‘shall not” the word ‘‘may” shall be substituted. A similar amend- 
ment was made in regard to s. 166. The result of this amendment is that the 
offence ishable under s. 161 has become a cognizable offence so that a public 
officer who is charged with the commission of the offence can be arrested without a 
warrant under s. 4(f}, and the investigation into the offence cah be conducted 
by any officer in charge of a police-station without the order of a Magistrate under 
the provisions of s. 156(1) of the Code of Criminal Procedure. 

Section 8 of India Act II of 1947 deals with offences punishable under ss. 161 
and 165 of the Indian Penal Code and -provides that the said offences shall be 
deemed to be cognisable for the purposes of the Code of Criminal Procedure, not- 
withstanding anything to the contrary contained therein. A proviso is, however, 
added to this section which says that a police officer below the rank of Deputy 
pe ae test of Police shall not investigate any such offence without the order 

of a Magistrate of the first class or make any arrest therefor without a warrant. 

It is thus clear that whereas under the provisions of the Bombay Act the offence 
punishable under s. 161 is cognizable, and the offender can be arrested by any police 
officer and the investigation of the said offence can be made by any police officer 
in charge of the police station, under the provisions of the Indian Act the said 
offence is cognizable with certain limitations and that a police officer below the 
rank of Deputy ity Superintendent of Police cannot either investigate the said offence 
or arrest the offender without a warrant. The argument which’ the petitioner 
urged before the learned Magistrate was that the provisions contained in the 
Bombay Act as to the investigation of the offence punishable under s. 161 and as 
to the arrest of the offender concerned are repugnant with similar provisions con- 
tained in the India Act, and that the provisions of the provincial law must, to the 
extent of the repugnancy, be held to be void. That is why it was contended by the 

titioner that the investigation of the offence and his arrest made by Sub-Inspector 

without the authority of the Magistrate were illegal. His contention was 

that the charge-sheet submitted as a result of the said illegal arrest and in conse- 
quence of the investigation held by the Sub-Inspector without authority or juris- 
diction would not empower the Magistrate to try his case. The learned Magistrate 
was, however, not impressed with these ron ments. He held that there was no 
repugnancy in the respective provisions of two Acts as suggested by the peti- 
tioner and that in any event he could treat the charge-sheet as a report within the 
ie of s. 190(1)(b) of the Code of Criminal Procedure. On these findings the 
trate overruled the petitioner’s contentiéns and set down the case 


aren further . The petitioner has come to this Court t the findings 
made by the learned Magistrate, and it has been argued on his that though 
the matter has been brought to this Court at an interlocut stage, it involves 
a question of jurisdiction and that this Court would be j in considering the 


said point in exercise of its jurisdiction under s. 489 of the Code of Criminal Pro- 
cedure. ` The learned Government Pleader has also agreed that the matter is of 
some importance and our decision may affect other cases of this type, and'he has 
urged that it would avoid unnecessary inconvenience, expense and ‘delay: if we 
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decide the matter on the merits and deal with all the points argued on both sides. - 
at this stage.  ¢  ! oe a eS Ry 
“: Before determining the question of repugnancy it is necessary to ascertain whe- 
ther the provisions of the fadia Act apply to the City of Bombay. The learned 
Government Pleader has contended that the said provisions do not apply to the 
City of Bombay, and we are disposed to take the view that this contention is well 
founded. As I have already mentioned, s. 8 of the India Act prohibits police 
officers-below the rank of Deputy Superintendent of Police from investigating an 
offence under s. 161 or from arresting the offender without the order.of a istrate 
of the first class, in other words this section refers to the police officers below a 
specified rank and to the Magistrates of a particular class. The police officer 
falling within the scope of the proviso must be a police officer below the rank of a 
Depry. Superintendent of police, and the Magistrate whose sanction such police 
cer must obtain before investigating the offence or arresting the offender is 
described .às a Magistrate of the first class. Now, in the'City of Bombay there is 
no. police officer who holds the rank of a Deputy. Superintendent of Police, and 
there-is no Magistrate who zan be legally described as a Magistrate of the first 
class. ‘The law.relating to the police in the City of Bombay is contained in the 
Bombay City Police Act, Bombay IV of 1902. Section 8(b) of the said Act defines 
“Police Officer” as meaning any member of the Police force for the City of Bombay 
appointed under the Act, and provides that the said expression 8 include the 
CAIRDE of Police, a Deputy or Assistant Commissioner of Police, and, in 
certain cases, an additional or special Police Officer. “‘Officer.in charge of a 
section” is defined by s. 8(c) as including, when the Inspector in charge of the 
section .is absent or unable to perform his duties, the next senior Police Officer 
in the section, or such other officer as the Superintendent of the Division may, 
with. the sanction .of the Commissioner of Police, appoint in that behalf. It is 
true that,s.. 8(m), defines ‘‘subordinate ranks” as meaning any ranks below that of 
Je viy Superintendent. This definition has been inserted in the Bombay City 
Police Act by. the adaptation of Indian Laws Order in Council in 1987, and is in 
terms, identical with a similer definition in the Bombay District Police Act. The 
Bombay District Police, Act provides for the appointment of the Deputy Super- 
intendent.of Police, but it i3 common ground that though reference is e to the 
Deputy, Superintendent in £. 8(m), no officer answering the said description is or 
can. be appointed ih the City of y. The definition of “‘Subordinate ranks” 
montage in 8, 8(m),i8 material for the purpose of determining the powers of the 
Commissioner of, Police under s. 7 of the Act; but the reference to the. Deputy 
Superintendent in the said definition does not, in our opinion, seem to justify the 
assumption that:in the ranks of the police in the City of Bombay there is any 
officer satisfying that description. It would therefore be impossible to predicate 
about-.any Police.Officers in the City of Bombay that they are below the rank of 
Deputy Superintendent. That being so, it would technically be impoasible td 
hold that Sub-Inspector Mistry is an officer below the rank of the De Superin- 
tendent of Police under the provisions of the City of Bombay Police Act. , 
., Similarly, in the City of Bombay there is no Magistrate who can properly be 
called a Magistrate of the 3rst class. Section 6 of the Criminal Procedure Code 
«mentions five classes of Criminal Courts in India and amongst them are the Courts 
of the Presidency Magistrates and the Magistrates of the first class. Section 12 ' 
deals with the appointment of the Magistrates of the first class and provides that 
the. Provincial Government may define local sreas within which such Magistrates 
may exercise all or any of the powers with which they may be invested under the 
‘Code, whereas s. 18 deals with appointment of Presidency Magistrates, and s. 20 
says that every Presidency en ARE shall exercise jurisdiction in all places 
within the Presidency town for which he is appointed. In the matter of recording 
evidence the procedure followed in the Courts of the Presidency Magistrates is not 
the,same as thgt.in the Courts of first class Magistrates, and some powers such as 
that,of making reference to the High Court which Presidency Magistrates can 
eras ate not aveilable to first class Magistrates. It is thus clear that in the 
City of Bombay there is not, and cannot be, any Magistrate who can properly be 
described as a Magistrate of the first class. Under these circumstances it seems 
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to us that the provisions of 8. 8 of India Act II of 1947 cannot be held applicable 
to the City of Bombay. The words “the Deputy Superintendent of Police” and 
“a Magistrate of the class”, which are used in the proviso to s. 8, must be 
construed in the light of the definitions of the said officers, and not in any general 
or loose sehse. We are not prepared to hold that these words were used in the 
proviso accidentally or without their ‘technical meaning. Indian Legislature 
must have been aware that the said two expressions would not apply to any officers 
in the City of Bombay, and since they have deliberately used the said words with 
that consciousness, it would be reasonable to hold that ‘it was intended that 
City of Hombay and the other presidency towns were not to be governed by the 
provisions of g. 8. If this conclusion is right, it would follow that so far as the City 
of Bombay is concerned, the only provisions which apply are those of Bombay 
Act XXX of 1946, and not the provisions of s. 8 of India Act H of 1947. In that 
case there can clearly be no question of rep ney at all.. ‘ ; 

If, however, the provisions of s. 8 of the dia Act'had béen applicable to the 
City of Bombay, we would have been disposed to hold that there is re cy 
between the provisions -of the said Act and‘those of Bombay Act XXY o 1946. 
We are not impressed with the argument that the provisions of s. 8 of the India 
Act relate merely to the Police and thus trespass upon’a subject which is exclusively 
Provincial as falling in List 2. The-learned Magistrate took the view that the 
limitation: imposed upon the polite officers.by the proviso to s. 8 had the effect of 
creating disabilities against the police officers 'and thus touched their conduct. 
He thought that the proviso had reference to the functions of the police and was, 
therefore, not valid, since the subject of the police is purely'a Provincial subject, 
vide List II, paragraph 2. It seems to us that the provisions ‘of s. 8 must be read 
as. a whole, and we have no doubt that they relate to criminal procedure as men- 
tioned in List IM (Concurrent Legislative List) paragraph 2. ~ The words ‘Criminal 
Procedure” used in the said paragraph are clearly wide enough to include the 
provisions of s, 8 as well as those in the proviso to that section. It would also be 
no answer to the argument of repugnancy that both the provisions could be followed 
if the Government of Bombay were to entrust the investigation of such offences 
and the arrest of such offenders to the Deputy Superintendents of Police or police 
officers above them. To hold that two laws cannot be said to be repugnant with 
each other unless there is a direct conflict between them.is, we think, putting too 
narrow an interpretation upon the word “‘repugnancy” (vide Stewart v. Brojendra 
Kishore.) However, since we hold: that the provisions of India Act IL of 1947 
do not apply to the City of Bombay, it follows that Sub-Inspector Mistry committed 
no i ity either’in investigating the offence or in arresting the petitioner. 
In that view the case would clearly fall under s. 190()(b) of the Criminal Procedure 
Code and the Magistrate would be entitled to try it as such. .. ` l 
` It is hardly necessary to point out that though the provisions of s. 8 of India 
Act II of 1947 are not, in our opinion, applicable to the City of Bombay, itis ob- 
viously undesirable that the procedure as regards the investigation of the offence 
under s. 161 or the arrest of the alleged offender should be different in the City of 
Bombay from that in the rest of the Province of Bombay. We feel no doubt 
that in the rest of the Province of Bombay the said offence would have to be dealt 
with as under s. 8 of the India Act notwithstanding the contrary provisions 
of the Bombay Act, because the latter provisions are clearly repugnant with the 
former and must be regarded as void under s. 107 of the Government of India 
Act, 1985. We invite the attention of the Government of Bombay to this ano- 
‘malous position and trust that the Bombay Act would be brought into conformity 
with the provisions of s. 8 of the India Act. We are aware that the provisions, of 
8. 8 are open to the technical objection that as a result of the provisio the offence 
under s. 161 cannot strictly be regarded either cognizable or non-cognizable 
as defined in the Code; but we feel no doubt that the safeguards contained in the 
said ptovisio are on the whole necessary and desirable. However, that is a 
matter for the Provincial Government and Legislature to consider. 


1 [1939] A. L R. Cal. 628. 
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But even assuming that the India Act applies to the City of Bombay and that an 
irregularity has been committed by Sub-Inspector Mistry in holding the investiga- 
tion in the present case and ir. arresting zhe accused, we are not prepared to hold 
that the Magistrate would have no jurisdiction to try the case after the matter 
was brought to his notice in the form of a charge-sheet by Sub-Inspector Mistry. 
Section 156 deals with the investigation into cognizable cases. Section 156(1) 
provides that any officer in charge of a police station may investigate any cogni- 
zable case without the order of a Magistrate. If the provisions of the India Act 
be deemed to apply to the present case, it must be held that s. 156(Z) is virtually 
amended and that the police afficer referred to in sub-s. (1) must be a police officer 
above the rank of a Deputy Superintendent of Police; in that case Sub-Inspec- 
tor Mistry would have had no authority to investigate the offence without th 
sanction of the Magistrate. But sub-s. (2) of s. 156 provides that no proceeding 
of a police officer in any cognizable case shall at any stage be called in question 
on the ground that the case was one which such officer was not empowered to in- 
vestigate. If the provisions of this sub-section are given full effect, we apprehend 
that it may not be competent to the accused to contend that by reason of the 
irregularity committed by Sub- Mistry the charge-sheet submitted by 
him to the learned Magistrate sh not be regarded as a report in writing within 
the meaning of s. 190{1)(b). Besides, s. 520 of the Criminal Procedure Code 
expressly provides that no proceedings taken by a Magistrate could be set aside 
merely on the ground that he was not em by law to take cognisance of an 
offence under s. 190, sub-s. (1) cl. (a) or ci. (b) if the Magistrate has acted errone- 
ously but in good faith. It would thus appear that the irregularity committed 
by a police officer in investigating an offence or arresting the offender would not 
necessarily vitiate the said proceedings and would not disentitle the Magistrate 
Tri procredhag Gate Mie ental pc gu DE pre RE oE a repete made by the lice 
officer in that . Irregularities of this type if committed by police officers 
must of course be strongly disapproved; but we are by no means satisfied that 
however much the Court may disapprove of those irregularities it would be justi- 
fied in holding that the Magistrate has no jurisdiction to act upon a.report of the 
police officer merely on the ground that the police officer acted without jurisdiction 
in investigating a cognizable offence. There is no doubt that the report mentioned 
in s. 190(1)(b) must be a report made efter an investigation properly conducted. 
But, as I have just pointed out, investigation irregularity conducted may not neces- 
sarily make the investigating officer’s report 30 defective in law as to oust the juris- 
diction of the Magistrate to act upon it under s. 190(2)(d). 

It is quite true that criminal Courts always disapprove of irregular or high- 
handed conduct on the part af police officers and na y enough arrests of alleged 
offenders illegally made are strongly criticised. But such disapproval however 
strongly expressed would not justify the conclusion that cases against illegally 
arrested offenders cannot be tried by Magistrates when charge-sheets in respect of 
such cases are sprue bere 4 forwarded to crimmal Courts. Indeed, there-is very 
re authority in support of zhe proposizion that the validity of the trial of an accu- 

person is not affected by any irregularity in his arrest. While dealing with 
this question in Parbhu v. King-Emperor,’ Lord Macmillan cited the observations 
of Lord Tenterden C. J. in the case of Ea parte Scott," where it was said (p. 448) : 

“The question therefore is this, whether if a person charged with a crime is found in this 
country, it is the duty of the Court to take care thst such a party shall be amenable to justice or 
whether we are to consider the circumstances under which he was brought here.” —— 

“I thought”, added Lord Macmillan, “I still continue to think that we cannot 
enquire into them.” The decision of this Court in Emperor v. Vinayak Damodar 
‘Savarkar,> where Scott C. J. took a similar view, has also been mentioned by Lord 
Macmillan with: approval. aes 

Let us, however, assume that as a result of the irregularities committed by 
Sub-Inspector Mistry in investigating the offence without the authority of the 


1 (1944) 48 Bom. L. R. 83E, P.C 3 (1910) I. L, R. 35 Bom. 235, 
2 (1829) 9 B. & C. 446. a s.c. 18 Bom. L, R. 296. 
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Magistrate the charge-sheet submitted by him cannot be regarded as a report 
within the meaning of s. 190(Z)(b). In that case the-question which would arise is, 
whether such a charge-sheet cannot be regarded as a complaint within the meaning 
of s. 190(1)(a). It has been contended by Mr. Shah for the petitioner that such & 
report or charge-sheet cannot be regarded as a complaint, and in support of this 
contention reliance has been placed upon the decision of this Court in Emperor 
v: Chandri.) In the said case this Court was dealing with the question as to whe- 
ther the Presidency Magistrate had jurisdiction to try the case against the accused 
under s. 8 of the Bombay Prevention of Prostitution Act (Bombay XI. of 1928). 
The accused had been arrested by a police officer who had not been specially autho- 
rised in that behalf and who had not received any complaint for an offence under 
s. 8 of the Act. In other words, the arrest was not justified under the provisions 
of g. 10(1) of the said Act. It was contended before the learned Magistrate that the 
arrest having been nasi made and investigation held without authority by the 
police officer, the learned Magistrate had no jurisdiction to try the case under 
8. 190. This question was tried by the learned Magistrate as a preliminary point 
and was answered in favour of the prosecution. The revisional application filed 
by the petitioner to this Court against the said finding, however, succeeded, this 
Court having held that the learned Magistrate had no jurisdiction to try the case 
under s. 190 of the Criminal Procedure Code. The offence with which the Court 
was concerned in the said case was non-cognizable, and from the report it appears 
that it had been conceded in ents that if the arrest was illegal, the charge- 
sheet submitted by the police officer could not be ‘‘a report in writing by a police 
officer” within the meaning of s. 190(1)(b) The point raised for decision, therefore, 
was whether the said charge-sheet could not be regarded as a complaint within the 
meaning of s. 190{Z)(a). This poe was answered against the prosecution. 
Marten J., as he then was, took view that it was a case of some public import- 
ance and observed that he was certainly not inclined to stretch a point and hold 
that the arrest, though illegally made, did not affect the powers of the istrate 
subsequently to hear the case. He pointed out that the charge-sheet in the case 
was a “large brown paper document which is the ordinary document by which 
cognizable cases are put before the Magistrate by the police”, and that it did not 
purport to be a complaint as defined by s. 4(1)(A) of Code. Fawcett J. took 
the same view, and in support of his conclusion pointed out that the charge-sheet 
was not in the form in which a complaint is ordmarily made and that the Magis- 
trate was not asked to issue process on the complaint, the accused having already 
been arrested. It has been argued by Mr. Shah on behalf of the petitioner that this 
authority supports his contention that the learned Magistrate would have no 
jurisdiction to try the present case since the arrest in this case also has been ille- 
gally made and the investigation held without lawful authority. Apart from the 
that in the said case their Lordships were deali ith a non-cognizable 
offence, it may be pointed out with all due respect t the provisions of s. 
156(2) were not referred to in either of the two judgments and no provision of the 
Code has been cited in support of the conclusion that the illegal arrest of the accu- 
sed neceasarily affects the Jurisdiction of the Magistrate subsequently to try the case 
against him under s. 190. Similarly, the reasoning that the charge-sheet was not a 
complaint within the meaning of s. 4{1)(h) of the Code because it did not purport to 
be one and had not in fact been made in the form in which complaints are ordinarily 
made, does not appear to be strictly justified by the terms of s. 4(1)(h) itself. It is 
hardly necessary to point out that the Code prescribes no form for a complaint, 
so that if the document in question substantially satisfies the requirements of 
8. 4(1)(h), the Magistrate before whom the document is filed would be bound to 
deal with it as a complaint. It may also be relevant to point out that the signi- 
ficance which the learned Judges obviously attached to the illegality of the arrest 
of the accused person seems to be inconsistent with Lord Macmillan’s view on the 
point as expressed in Parbhu’s case. 
In this connection it may be pointed out that there are decisions of this Court 


1 (1924) 38 Bom, L, R. 1235. 
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TRR mo port the view that a report made by a police officer in to a non- ` 
ble offence can and may be regardec as a complaint within Ì meaning of - 
3: 190(1)(a) even though the ahs caer of the offence and the arret of the « 
offender may have been irregular, illegal or improper. In Emperor v. Shivaswmam#' > 
Hie Court ee dering yt pe taken against the accused for offences ° 
under ss..885 and 204 of the ian Donal Onis “hid acoank egaieable The 
investigation into the said offences was helc to be illegal by the léarned Magistrate 
who had acquitted the accused on the ground that he had no jurisdiction to try 
the case under s. 190 of the Code. When the matter came to this Court, Fawcett 
and Patkar JJ. agreed in setting aside the carder of Patkar J. held that ' 
the wording of :s. 190 empowered a: Magistrate to’ e cognizance of any offence ` 
na plan such facts by any police officer and that the said wording . 


was quite general and would include even a non-cognizable offence taken > 
cognizance of by a Magistrate upon a report in wri by a police officer. fur- 
ther ‘pointed out that such a report can’aleo be ed as a complaint within the 


meaning of s. 4(1)(h) of the Code i if it contains an allegation in writing to a Magistrate 
with a'view to his taking action as required by the said section and that a Magis- 
trate can in a proper case treat the police report as a complaint and take cognisance ' 
under s. 190(Z)(a) of the Code. 

Fawcett J., however, adopted a somewbet dilferent reasoning; tho cg he agreed . 
with the final order proposed by Patkar J. According to Fawcett J. the amend- - 
ment made in the words used in s. 190{1)(5) did not show’ very clearly that it was 
intended that the said clause should-cover a report, not only in a co ble case, . 
but e in a non-cognizable case, at any rete, where a police officer no autho- 
T vestigate it under s. 155 of the Code. He was disposed to hold that the 

bench dete devision of this Court in Emperor“. Sada? still held good notwithstanding 
the amendment made in 1928. I may mention‘that ‘it has been conceded by 
Mr. Shah’ before us, and we think rightly, that in view of the said amendment a 
valid report made by a police officer even in regard to a non-cognizable offence 
would fall under s. 190{1)(b). Fawcett J. agreed with Patkar J. in holding that 
there is scope for a police-report being treated as a complaint in a proper case, 
‘but adh to his view expressed in Chandri’s case that such a report should 
purport-to be a complaint and should be made in the'form in which complaints : 
_ are usually made. Even so, for other reasons,-which-it is unnecessary to-mention, , 
Fawcett J.eventually agreed that the order of acquittal should be set abide and the 
case against the aooiie Should be tried under s. 190(1)(a). 

A similar question arcse for decision in v. Raghunath. In this. 
case'the Court was d with an offence PAN 4 of the Bombay 
Prevention of keram Act which was held to be non-cognizable. The investiga- 
tion into this offence and the arrest of the accused were illegal and the question , 
which arose for decision was whether the sheet sent up by a-police officer. 
can be regarded as.a complaint under s. 180(1)(a) notwithstanding the irregularity 
committed by him.in the matter of the arrest of the accused-and the investigation 
of the ene. Beamount C. J. referred to the decision in Emperor v.. Shtoaswams*, 
Be E E a R EA E ed as a complaint. 

eld J., who agreed with the said conclusion, refi to. Chandri’s case and: 
inted out that Fawcett J., who was a psrty to the decision.in the said case, was 
himself & party tothe judgment IN SACEron k cane Al, In effect Broomfield 
J. has suggested that the decision in Chandri’s case should be deemed to be justi- 
fied on the facts of that case and that it need not be pressed into service in 
support of contention that a charge-sheet submitted: by a police officer in a 
non-cognisable case can never be regarded as a complaint merely because the 
investigation of the offence and the arrest of the offender were illegal. With 
respect we agree with these observations. -We are disposed to hold that though:the. 
-decision in Chandri’s case may probably have been justified by the special facts» 
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in that case, the reasoning on which the said decision proceeded does not appear 
to be supported by any provisions of the Criminal Procedure Code and is besides 
inconsistent with the decisions of the Privy Council and of this Court to which I 
have already referred. 
What has been held with regard to a charge-sheet submitted in-a non-cognizable 
offence where investigation has been made without authority would, we think, 
sp ly with equal force to a charge-sheet submitted in regard to a cognizable 
ence if ry es investigation into such an offence has been unauthorised. : Section 
UDA) defines a ‘‘complaint” as meaning the allegation made orally or in writing 
to a Magistrate, with a view to his taking action under the Code, that some person, 
whether known or unknown, has committed an offence, but it does not include the 
report of a police officer. If as a result of the irregularity of the investigation, the 
sheet submitted by a police-officer is not regarded as a report in writing 
within the meaning ofs. 190{Z)(5), it would follow, we think, that it would also not 
be a report within the meaning of s. 4{7)(h). There should, therefore, be no diff- 
-culty in treating such a charge-sheet as a complaint. 
e, therefore, hold that even if the petitioner had been right in contending that 

the investigation of the present offence and the arrest of the petitioner are i 

and that for that reason the present case does not fall under s. 190(1)(b), it would 
not have followed that the Magistrate would have no jurisdiction to try the case. 
If the case had not fallen under s. 190{1)(6), we would have held that it falls under 
s. 190(1)(a). However, as I have already metitioned, we are not satisfied that 
there has been any irregularity in the investigation of the offence, and we see no 
reason for kolding that the submitted by Sub-Inspector is 
not a report within the meaning of s. 190(7)(b). We accordingly affirm the findi 

of the learned Magistrate that he had jurisdiction to try the case under s. Pee 

The result is ae the application fails and the rule is 
and proceedings should be sent back to the meee for spot ae cae 
according to law. 


CRIMINAL APPELLATE. 


Before Sir Leonard Stone, Kt., Chief Justice, and Mr. Justice Lokur. 
EMPEROR v. AMIMIYA IMAMMIYA.* 


Bombay District Police Act (Bom. IV of 1890), Sec. 80—“Under colour of,” meaning of—Defence 
of India Act (XXXV of 1989), Sec. 17—Defence of India Rules, rr. 56(2), 132(1)—Unlawful 
assembly— Power of police to disperse such assembly by use of forceo—Death caused during such 
Gispersal—tLiability of police for injuries caused. 

On August 9, 1942, the District Magistrate of Kaira issued an order, under r. 56 (T) of the 
Defence of India Rules, 1989, prohibiting formation of public processions within the limits 
of his district. In disobedience af the order, a batch of students, numbering about 34,took out a 
` procession within the prohibited aree, on August 18, 1942, shouting slogans and 
pamphlets of a prejudicial character. The accused, led by a head constable (acoused No. 1), 
forming a party of eight policemen, five of whom were armed with rifles and the remaining 
. three carried lathis, set out in search of the students with a view to teaching them a lesson. 
Finding the students near the precincts of a railway station, the accused detrained themselves 
from the raflway train in which they were travelling and advanced towards the students. 
The party first launched a lathi charge on the studenta, and when they sat on the ground ina 
group, the accused, on the order of accused No. 1, fired seven rounds of ball ammunition 
killing four and wounding ten of them, More than stx months after the incident the accused 
help N alae ag See hurt and murdes 
in respect of the acts done by them :— 

Held, (1) thet as respect accused No. thoes wasn une Gh T unjustified or excessive 
as to amount to his ceasing, to act in the discharge of his duty and under colour of his office 
and he was protested by s. 80(5) of the Bombay District Police Act, 1890 ; 


* Decided, March 17, 1947. Criminal Appeal retin Aa Deodhar, Sessions Judge of 
Ne. 28 of 1947, from convictions and sentences $ en = 
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(2) that the remaining accused, who were under the command of accused No. 1, and were 
executing the orders of therr superior officer which were per se awful and which they were 
bound to obey, were entitled to the protectzon of s. 83) and (3) of the Bombay District 
Pollce Act and s. 17 of the Defence of India Act, 1989. 

Per Lokur J. The expression “under colour of” in s. 80 of the Bombay District Police Act 
does not mean the same thing as “by virtue of.” Any rightful act in office is “by virtue 
of” office, and a wrongful act in office may be tunder colour of” office. 

Cass of murder, causing grievous hurt and hurt and other offences. 

On August 8, 1942, the All-India Congress Committee held a meeting in Bombay 
at which Mahatma Gandhi made a speech and the committee passed a resolution 
known as the “Quit India” resolution. On August 9, 1942, early in the morning 
the Government put all the Congress leaders under arrest. On the same day the 

` District Magistrate of Kaira issued an order, under r. 56(1) of the Defence of fadia 
Rules, 1989, prohibiting formation of processions within the limits of his district. 

From August 9 to 18, 1942, a group of boys, mostly students in Baroda, started 
prabhat-pheris in the city, cried slogans, held flag salutations, and distributed pam- 
phlets embodying the Quit India Resolution and Mahatma Gandhi’s insupport 
of it. On the 18th, a group consisting of about 84 boys went outside the city and 
visited some of the villages in the State crying slogans and distributing pamphlets. 
At the suggestion of one of them the group took a railway train and went to Navli 
(in the Kaira district) to visit the Agricultural Institute at Anand. On the way 
there they met a police party of three constables including a head constable (accused 
No. 1). No incident happened at the meeting. The police party went to the 
Navli station and phoned for more police aid which arrived later in the day. The 
party then consisted of eight policemen af whom accused No. 1,and two others had 

this and the remaining five were armed with rifles. Towards evening the party 
left Navli for Vasad by train. Meanwhile the group of students went first to the 
Anand Agricultural Institute and then repai to the tobacco shop of one 
Naranbhai. There the students were told that a paoe para was in search of 
them, and were advised to go to Adas, a station next to Navli, in order to avoid 
contact with the police. They took the advice and by the time they resched 
Adas railway station, the train carrying the Pour was sighted. The students 


were behind a cactus hedge trying tocatchthe train, when they were noticed by the 
Ss pobe party, who detrained ves and rushed on the students. The police 
' t launched a lathi charge on the waiting students, who immediately sat down 


on the ground. The armed police-men, at the order of accused No. 1, fired seven 
rounds of ball ammunition, on the students, killing three of them and wounding 
eleven. Of the wounded students one died of the wounds the next day in a hospital 
at Anand where they were removed. Earlier in the day the condition of five 
wounded students was reported to be bad and their dying declarations were duly 
recorded. 

On the evening of A t 19, accused No. 1 lodged a complaint against the stu- 
dents charging them with offences punishable under s3. 147, 149, 858 read with s, 147 
of the Indian Penal Code, and r. 58(4) of the Defence of India Rules, 1989. The 
trying Magistrate tried only five of the students for an offence under r. 56(4) and 
convicted them. The conviction was set aside by the Sessions Judge on appeal 
in August 1944. 

On November 4, 1944, one of the students, Jayantilal lodged a complaint against 
the constables (one of whom died before trial) charging them with opening lathi 
charge and with unauthorised and illegal firing, ‘in, rev: for Dakor incident, 
wherein a mob had killed some constables a few days ore the Adas firing.” 
The trial was held by the Sessions Judge of Kaira. The trial Judge found that the 
accused policemen formed an unlawful assembly, that accused Nos. 1, 4 and 5 
were armed with lathis and the rest with guns, that accused No. 8 committed mur- 
der and accused Nos. 2, 7 and 8-were guilty of causing grievous hurt, that all the 
accused knew that hurt was likely to be caused, that accused No. 1 instigated the 
armed constables to commit murder and cause grievous hurt, that in doing what 
he did none of the accused exercised the power given to him under the Defence 
of India Act or Rules or Criminal Procedure Code, and that the prosecution was not 
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barred under s. 80{3) of the Bombay District Police Act, 1890. The Judge senten- 
ced accused No. 1 to transportation for life, and the rest to rigorous imprisonment 
for varying terms 

The accused appealed to the High Court. 


E. B. Ghaswalla and K. F. Nariman, with B. G. Thakor, A TE E 


C. K. Daphtary, Advocate General, with S. G. Patwardhan, Government Pleader, 
for the Crown. 


Stone C.J. This is an appeal by a head constable and six police constables against 
the convictions and sentences varying from three months’ rigorous imprisonment 
in the case of accused No. 4 to three years’ rigorous imprisonment in the case of 
accused Nos. 2, 7 and 8, to transportation for life in the case of accused Nos. 1, 8 and 
5. In all the cases other concurrent sentences were passed on the accused by 
Mr. C. S. Deodhar, Sessions Judge of Kaira, on January 6, this year. Accused 
No. 6 died in the course of the proceedings. 

The accused are not all similarly charged,-the chargés against them variously 
include rioting, unlawful assembly, causing hurt and eat and the bare un- 
controvertible facts from which these various ee pring are as follows. 
At about 7-20 p.m. on the evening of August 18, 1942, as result of a collision, 
fortuitous in its actual occurrence, an armed force consisting of one Head Constable 
(accused No. 1) in command and seven other Constables (accused Nos. 2 and 8), 
ftve being armed with rifles and three with lathis, who were proceeding from Navli 
to Vasad by train, got down from the train at the interv station of Adas on 
sighting, and then encountered, a party of 84 students, who come from Baroda 
State earlier on that day and who were then in the ey of the station; beat 
them with lathis and opened fire, firing seven rounds of ammunition, which 
resulted in the death of tour members of the party from Baroda and the wounding 
of ten others. I must at the ouset, in fairness to the accused, dispel certain pre- 
judice which was allowed to creep into the case in the lower Court. The party 
from Baroda has been throughout the proceedings described as “boys” and some- 
times as “‘satyagrahis” (those who offer “‘passive resistance” only). There is no 
evidence whether all or any of the members of the party were “‘sataygrahis” but 
their ages ranged from 18 to 28, the majority of them being 18 or 19 years of age. 
Eighteen years of age is, in this country, not only the age of the attainment of 
majority, but it is also the age, as it is in many other countries, for joining thearmy 
for military service. Throughout this judgment in referring collectively to these 
84 young men I shall use the colourless expression “the party from Baroda.” 

The prosecution’s case, as developed in this Court by the Advocate General, is 
that the Police, when they got off the train at Adas station, did not do go in the 
peer of an ay duty, but in order to carry out the premeditated design of 
Eom Baroda ‘‘khokhra” (the nearest lish words are ‘“‘a 
: or “‘abashing”’) and so, speaking sarcastically, “to give them ‘swaraj’ 
r on ” That there was no idea of pursuing an investigation, no nae . 

dispersing an unlawful assembly, no idea of apprehending any of the 
Baroda or of preventing any criminal act, no element of acting cher in self ae 
or of iodo property, and that accordingly this is a case of wanton and un- 
provoked er, deliberate in design and brutal in its execution, inspired by a 
thirst to revenge the murder of two policemen which had taken place 5 days pre- 
viously at Dakore. 

The defence is that the police were throughout justified in the circumstances 
in the action they took, that they were acting in disc of their duty, and that 

roceedings ought never to have been entertained by any Court at all, as 
the eles rely on certain statutory provisions and in particilar 8. 80 of the Bombay 
District Police Act, 1890. 

The incident belongs to the era of the troubled state of this country which 
prevailed after August 8, 1942, when the ‘“ Quit India ” resolution was passed, 
and the case must be approached dispassionately. On the one hand the death 
of four young men and is wounding of ten others is a catastrophe in any cir- ` 
cimnstasines, ‘But on the other, police officers, like any other executive officers of 
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Government, are entitled witout fear or favour to invoke and receive the 
tion which the law bestows upon them ; for it would be impossible for the affairs 
of any civilised community to be efficiently administered if changes in regime put 
executive officers of Government in of being victimised retrospectively. 
As time passes Governments come yo, but the even tenor of the duty of a 
public servant circumscribed by law must be pursued and upheld, immutable 
and inviolate, against any anticipatory hopes or apprehensions from changes in 
the political arena. This is one of the most fundamental principles upon which 
every modern democratic structure stands. 
š E e TERE OE G ey eee necessary in this case if we 
ppened in the Court below, —being engulfed 
in a mass of contradictory evidence, to s2t out and keep-clearly in mind, what the 


.y The police force in the districts of this Province was established by the Bombay 
District Police’ Act, 1890, and in chapter V are set out the executive powers and 
duties of the police. Settion 51, which heads that chapter, provides, so far as 
materigl, that every police officer (which by the definition section includes a ponge 
constable) shall :— 

Tii eciiptly ebay and execute iray rara oe oiher order ia liy eed 40 hini by oone 
tent authority ; and aball by gI SA) means, ndee vout to give effect: ee She commands Jf u 


` superior ; 

®) to the best of his ability, itala lntalligenied ecusseningy tho oommtasion Gt cognizable 
offences or designs to commit such offences, an‘ lay such information and take such other steps, 
mae with law anid with thë omera of hissirperiorg, as Au be Dost caloalsted so Dene cles 
ee E 

apprehend all persons whom he is legally authorised to apprehend, and for whose appre- 
TSA there is sufficient reason 

f) discharge ruah duties as aro inpgaed cpon him by any law relating to revenue or other 
law at the time in farce.” 

Chapter V of the Criminal Procedure Code deals with making arrests and 8. 46 
lays down that if any person forcibly-resists the endeavour to arrest him, or 
attempts to evade arrest, a Police Officer may use all means necessary to effect 
~ the arrest. But nothing in the section gives a right to cause the death of a D, 
who is not accused of an offence POA with death or transportation for life. 
ae ao toner Code gives power to lice and in certain circumstances 

e Military to use force to Gee i e e Section 127 empowers 
a a Magistrate or a police officer in charge of-a police station to command any 
unlawful assembly, “‘ likely to cause a disturbance of the public peace, to di ; 
and it shall thereupon be'the duty of the members of such assembly to e 
accordingly.” By s. 128 if the assembly does not disperse -‘‘ or if, without: 
so commanded, it conducts itself in such a manner as to show a determination. 
not to-disperse,” a istrate or officer in charge of the police station may proceed 
a such assembly by force. Sections 129 to 181 are applicable to the use 
ilitary. force and s. 182 provides >rotection against eee for any act 
Bie under this chapter. 

By 8. 96 of the Tadian Penal Code, ‘which applies to everybody, and is the right 
of every citizen, nothing is an offence which is done in the exercise of the right of 
private defence, and by s. &7 every person has aright subject,to the restrictions 
contained in 8. 99 to defend his own body and the body of any other person against 
an offence affecting the human body and also the right to defend the ‘property 
of himself or of any other person against an act which is an offence.falling under 
, the definition of.theft, robbery, mischie? or criminal trespass or any attempt thereat. 
The relevant restriction contained in s. 99 on the right of defence is that the right 
eS E E S to inflict for the 

,of defence. But by s. 100 the right of the ta delens of the body 
extenda, subject, to the restriction in s. 99 99, to the voluntary causing:of death or 
of an other harm to the ‘assailant, if the offence which occasions the exercise of 
the right ia of any, of the categories thereafter stated, which include reasonable 
apprehension that death will otherwise be the consequence of the assault’or. that 
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‘an assault may reasonably. < cause PEE e that grievous ‘hurt will otherwise 
be the consequence. 

The right of the EEE use fire-arms i is een rimarily in two regulations 
set out in the Police Manual, which are made by: Tntpestor General of Police, 
subject.to the orders of the Provincial Government, pursuant to the rule making 
powers contained in s. 27 of the Bombay District bo lice Act. Regulation 994, 
which is entitled ‘‘ Use of Fire-Arms, ”’ provides :— 

“When Armed Police are employed for the maintenance of order, they shall be drawn up in 
strict Military formation, each body being under the direct command and control of a responsible 
officer, ordinarily of the rank of Head Constable or of higher rank. Armed Police shal] in no cir- 


camstances, save as hereinafter provided, be posted in such manner as to preclude the responsthié $ 


officer from exercising direct control over every individual Constable in the squad or platoon under 
his command.” 


Then follow certain instructions about equipment, and sub-s. (2) deals with 


the use of fire-arms to disperse rioters under 8. 128 of the Criminal Procedure Code, ` 


and provides that fire should be opened only as a last resort after the fullest warning 
inchiding warning the rioters beforehand, 

“that the fire will be effective, that ball ammunttions will be used at the first rotmd’ and that 
blank cartridges will not be used. Firing shall cease the instant it is no longer necessary. Care 
should be taken not to fire upon persons separated from the crowd, ndr to fire over the heads of the 
crowd, as thereby innocent persons may be injured. Blank cartridges should never be served out 
to Police employed to suppress a riot.” 

To this regulation are appended certain notes, including note “1. 'G. P., 72 
of August 11, 1925 ” :— 

“When firing becomes inevitable, aim should be taken at the crowd and not in the air as 
experience proves that the latter procedure leads ultimately to greater loss of life.” 

Regulation 1188 is also headed “ Use of Fire-arms,” and sub-s. (1) deals with’ 
a person forcibly resisting arrest under s. 46 of the Criminal Procedure Code, that 
is to say cases ob an arrest for an offence punishable with death or with transporta- 
tion for life. Sub-section (2) is as follows :— 


“Even in cases of offences punishable in a lesser degree than by death or ‘transportation for life, 
though section 46 of the Criminal Procedure Code does not authorise the killing of a suspected. 


person merely for the sake of effecting his arrest, tt does not deprive the Police Officer of his right .. 


of self-defence, if the resistance to arrest is such as would justify him in causing death in defence 
of his own person under section 100 of the Indian Penal Code. This right of self-defence includes 
the use of fire-arms to overcome the resistance, if necessary, even with fatal effect.” 

In 1980, as a result of an incident in which a small party of armed police under 
the command of.a Head Constable was overwhelmed by a riotous mob at a fair, 
to which they had been sent to maintain order, the Inspector General of Police 
issued Circular No. 28 of May 9, 1980, which is headed : “ Disposition of Armed. 
Police when employed for the maintenance of order and the use of fite-arms.” 

This circular is of considerable importance for three reasons: first, because it 
was re-issued as an order in July 1941; secondly, because although under s. 128 
of the Criminal’ Procedure Code it is only a police officer of thè rank of an officer 
in charge of a police station di ee at i apt kg aT. for opening fire, 
the 1980 circular conveys, rightly or wine Constables that they also 
have such power when diss are anv cliarge-at pape rt and, thirdly, fa the 
directive which the circular gives. 
` The circular having drawn attention to reg: 994 and having narrated the incident 
in which the police party was overwhelmed, because a constable fired in the air 
killing an innocent woman, which added fury to the mob, continues :— 

“A copy*of Rule 994 of the Polics Manual should be hung up in every Police Station and in the 
office of the Headquarters Sub-Inspector and the District Superintendent of Police and his Sab- 
Divisional Officers should make it a point to see that all thetr Station House Officers understand 
the orders. d 

When an armed party is sent out for the maintenance of order the party, should, na far as 
possible, remain in charge of Sub-Inspector. Should this not be posable for any reagan, written 
instructions should be issued to the Officer-in-charge of the party as regards their. disposition.” 

The order of 1941 is contained in Circular No. 18 of Jay 11, 1941, by which, 
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after referring to reg. 994, and to the 1980 circular, District Superintendents of 
Police were directed to bring the regulation and circular as well as the 1941 circular 
to the notice of all officers serving under them and continues :— 

“Who should be informed that firing in the afr or over the heads of crowds will not be overlooked 
in future and that severe departmental action will be taken in such cases. Itis most important 
that when the Police open fire the firing should be effective and that a shot should never be fired 
with the intention of missing. 

As an additional safeguard against breach of this rule, the Headquarters Sub-Inspector or other 
Officer despatohing a party, which nay have to use fire-arms, as well as the officer In charge of the 
party, should verbally explain the rule to the men comprising the party. » 

No one disputes the legality of arming the police with service rifles, and that 

peng 80, it is obvious that occasions may arise, when it is not, only lawful, but is 

the duty of the police to use them. That is how the position at the coming 
into operation of the Defence of India Act, 1989, aad ths rules made thereunder. 

By s. 2 of the Defence of India Act, certain emergency powers were given to ' 
the Central Government inch:ding the power to make rules for securing the defence 
of British India, the public safety, the maintenance of public order or the efficient 
prosecution of the war, and, under such powers rules were made including rr. 56 
gnd 182. 

Rule 56 empowers the Central Government and Provincial Governments for 
the like purpose, quoted above from s. 2 of the Act, by general or special order, to 
prohibit, restrict or impose conditions upon the holding of or taking part in public 
processions, meetings or assemblies. Sub-rule (2) defines public processions, 
meetings and assemblies in very wide terms and sub-r. (3) is as follows :-— 

(3) Any Police Officer may take such steps, and use such force, as may be reasonably 
necessary for securing compliance with any order made under this rule.” 

Sub-rule 182(Z) provides :— 

“Any authority, officer or person who is empowered by or in pursuance of the Defence of India 
Act, 1989, or any of these rules to make any order, or to exercise any other power may, in addition 
to any other action prescribed by or under these Rules, take, or cause to be taken, such steps 
and use, or cause to be used, such force as may, in the opinion of such authority, officer or person, 
be reasonably necessary for securmg compHance with, or for preventing or rectifying any contra- 
vention of, such order, or for the effective exercise of such power.” 

By Notification of the Government of Bombay, Home Department, No. S.D./W. 
859 of February 28, 1942, the Provincial Government delegated its powers under 
sub-r. 56{7) of the. Defence of India Rules to District Magistrates, and by virtue 
of such delegated power, the District Magistrate of Kaira on August 9, 1942, made 
an order, prohibitmg any public procession, meeting or assembly for any purpose 
(except for religious purposes), from taking place for three months from the date 
of the order. 

The relevant statutory provisions which give special protection to the Police, 
in the circumstances therein mentioned, are sub-s. 17(1) of the Defence of India 
Act which provides that no suit, prosecution or other, legal proceeding shall lie 
against any person for anything done or mtended to ‘be done in good faith in 
pursuance of the Act, or the -ules made thereunder, and the more general provisions 
of s. 80 of the District Police Act which are in these terms :— 

i “(1) No Commissioner, Magistrate or Police-Officer shall be Hable to any penalty or to pay- 
ment of damages on account of any act done in good faith in pursuance or Intended pursuance of 
any duty tmposed or any authority conferred on him by any provision of this Act or of any rule, 
order or direction lawfully made or given thereunder. 

(8) No public servant or person duly appointed or authorised shall be liable as aforesaid for 
giving effect in good faith to any such order or direction issued with apparent authority by the 
Provincial Government or by a person empowered in that behalf under this Act or any rule made 
under any provision thereof. 

(3) In any case of an alleged offence by a Magistrate, Police Officer or other person, or of a 
wrong alleged to have been done by such Magistrate, Police-Officer or other person, by any act 

_ done under colour or in excess of any such duty or authority as aforesaid, or wherein it shall 
appear to the Court that the offence or wrong if committed or done was of the character aforesaid, 
the prosecution or suit shall not be entertained, or shall be dismissed, if instituted more than sbr 
months after the date of the act complained of.” 
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That the law and the Police KEE applicable, the dena in this 
case is whether accused No. 1, in giving the order to detraiù at Adas Station, 
and in ordering the opening of fire, and the accused in obeying those 
orders were acting: “in good fai eile ah @ RA 1' within the meaning of 
8. 17 of the Defence of India Act, and sub-s. (1) of s. 80 of the Police Act, and as 
to the remaining accused of s. 17 of the ears of india Aer end gara ED 
8. 80 of the Police Act; if not, whether all of them are’entitled to the 
tion of sub-s. (3) of s. 80, as having acted under colour or in excess of the Veisa ty'or 
authority mentioned in that section ; for this prosecution was launched over two 
years after the incident, alleged to be an’ offence, so that the statutory: time limit | 
of six months provided by sub-s. (3) has been greatly exceeded. ` 

In this Court, the Advocate General has argued that s. 80 of the Police Act has 

no Po Spp at all, because the duty imposed and the authority conferred must 
‘by any provision of this Act or of any rule, order or direction lawfully 
Lane or given thereunder,” and he submits that this was not the position in 
the case before us, and reliance is placed on a full bench decision of this Court : 
Narayan v. Yeshwant.’ In that case police officers in taking down the statements 
of witnesses not only deliberately took down a statement incorrectly, but also 
assaulted a witness, and it was held that whilst sub-s. 80({3) of the Police Act gave 
rotection from an action so far as jt related to taking down a statement incorrectly, 
use he was acting in the discharge of his duty and the authority conferred 
i ler sub-s. 51(1) (b) of the Police Act, it did not protect the police officer from the 
assault, as that could not be said to have been committed under colour or © 
even in excess of such duty or authority, but was something completely outside 
it, I respectfully agree, for it can never be the duty of a lice officer to extort a 
statement from a witness by using physical coercion. But the passage in that 
case relied upon by the Advocate General is in the referring judgment of Mr. Justice 
Fawcett at pe. 1022 and 1028, in which the learned Fudge ars draws a distinction 
between a duty imposed and an authority conferred “by the Act,” which are 
the words used in s. 80 of the Police Act and the more extended expression ‘‘ by 
or under the Act,” and points out that the taking down of datana is not one 
of the duties imposed by s. 51 of the Police Act. That seems to me to be rather a 
narrow construction to place on the Police Act, but the matter need not be further 
considered because, in my opinion, such a position does not arise in the case before 
us, since regulations 994 and 1088 with regard to the use of fire-arms, are made 
pursuant to the rule makmg powers contained in s. 27 of the Police Act and 
the circulars of 1980 and 1941 were orders by a superior police officer which every 
police officer is bound to obey under s. 51(a) of that Act. Further it is my opinion 
that pursuant to the oral orders of their superior officers, to which I will refer later, 
it was also the duty of every police officer to maintain and enforce the law as laid 
down by the Defence of India Act and the rules and orders made thereunder, as 
being “other law” within the m of “any...other law at the time in 
force” mentioned in sub-s. 51(f) of the Police Act. 

Before referring to the facts, it is essential to consider the question of the onus 
of proof, a ae here a Tan to have escaped attention, altogether in the Court 
below. officers, like any other accused persons, are oo 
to be eae to ee nocat until by proper and sufficient evidence, th 
proved guilty. But the further question also arises as to the onus of proo with 
regard to their acting or not acting “ in good faith ” within the meaning of that 
expression as used in s. 17 of the Defence of India Act and sub-ss. 80{Z) and (2) 
of the Police Act. 

These sections gives statutory protection to certam Government servants, 
and in my judgment a uniformed police party once assembled for duty and while 
on duty aud reemning from duty must presumed to be acting in good faith, 
until the contrary is proved by strong and cogent evidence. 

No case in the Indian Courts has been cited to us on this question, but I respect- 
fully BREES ALA AOPE NBAT wascneid by. Tord < uatice Saray I Wie Mugls 
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case, G. Scammell & Nephew, Ld. v. Hurley. That case involved the Public 
Authorities Protection Act, 1898, which provides a limit of six months for the 
commencement of all prosecutions and other proceedings in respect of any act 
done in pursuance or execution or intended execution of any Act of Parliament or 
of any public duty or authority and to any neglect or default in the execution of 
such act, duty or authority. But in order for that statute to apply, the act or 
default must be done or made ‘in faith ”, and the passage in the judgment 
of Lord Justice Scrutton, which, m my opinion, in principle applies to the cir- 
cumstances of the case before us, is (p. 429) :— 

“In my opinion, when a defendant appears to be acting as a member of a public body under 
statutory authority and pleads the Public Authorities Protection Act, the plaintiff oan defeat the- 
claim by proving on sufficient evidence that the defendant was not really intending to act in pur- 
suance of the statutory authority, but was using his pretended authority for some improper motive, 
such as spite, or a purpose entirely outside statutory justification. When defendants are found 

to execute a statute, the burden of proo? in my opinion is on the plaintiffs to prove the 
existence of the dishonest motives above described and the absence of any honest desire to execute 
the statute, and such existence and absence should only be found on strong and cogent evidence.’” ‘ 
In my ppinion, therefore. the vital questions in this case are, whether accused 
Oe pay ie! ving the orders he did and the remaining accused in obeying them acted 
ith 


in the discharge or the intended of the duty and authority 
pa on them by the statutory provisions, tions, circulars and orders 
I have already mentioned, including in the ambit of their authority the right to 


act in self-defence and in defence of their arms and equipment, or whether they 
acted out of spite or malice, motived by the sentiment of revenge, so that their 
actions became dishonest and done in bad faith, and whether if they did, their 
actions or intentions were so in excess of their duty or authority, as to deprive 
them of the status of acting under colour of it, and so deprive them even of the 
protection of sub-s. 80(3) of the Police Act; for, a comparison of the language 
of sub-ss. 80(1) and (2) with sub-s. 80(3) of the Police Act makes it plain that it is 
not every act of bad faith which is deprived of the more extended protection given. 

ht ara 80(3): Narayan v. Yeshwant (supra), though the excess may be so 
blatant, so prolonged or so great as to lose the colour of office altogether. 

With these principles in mind, I now approach the facts in this case, which it is 
necessary to introduce by some appreciation of the circumstances prevailing at 

- that time. 

The situation which had developed in the Kaira District immediately antecedent 
to the incident we are investigating can be conveniently taken from the evidence 
given at the trial by Mr. Darasha, District Superintendent of Police, which was 
accepted by the trial Judge. After the Quit India Resolution of August 8, 1942, 
serious disturbances broke out in the Kaira District and August 15 had been set 
aside for sabotage and- ths disruption of communications, though in fact nothi 
happened on the 15th, buz on August 16 and 17 there were acts of sabotage in the 
Kaira District. Speaking of this situation the District Superintendent of Police 
said :— 

“After the Quit India Resolution, Kaira District becams a danger spot in the Bombay Province 
so far as political activities were concerned. 

Q.—Please explain what vou mean by ‘danger spot.’ 

A.—I meant to convey tha idea that the people in Katra District virtually declared an open 
rebellion against the State and the established authority. 

Q.—What was the position of the Police in the District as a result of the aforesaid political 
situation ? 

A.—The Police had to do thetr duties in peng a they therefore came to 

be regarded with contempt ard hostility.” 

The witness then goes on to refer to the fact that he sent daily reporta on the 
situation to police headquarters, and all these reports are in evidence. From 
them and the evidence of the District Superintendent of Police at the trial, the 
following summary of the situation can be adduced. In Kaira District political 
agitation started in earnest from August 11, 1942. On that day a big crowd jeered. 
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at and .abused and then attacked the police with brickbats’ and ‘stones. The 
Deputy Superintendent of Police and four constables were injured at that time. 
The police ed fire and one person in the mob was killed.: It was mostly 
“ youngsters,’ who formed that mob and they belonged to the student class. 
On August 12, telegraph wires were cut near Borivli and processions were taken 
out in Anand, Dakore, Umreth and Borsad, but the police dispersed the proces- 
sionists by a lathi charge. On August 18, there was a procession of 1,000 persons 
in Dakore and there was a clash between the processionists and the police. The 
crowd grew to 8,000 and some policemen were injured resulting in the police party 
opening fire in self-defence. Two policemen were killed and a third was seriously 
inj in all 18 policemen were injured. One of the two constables was killed 
in the bazar and his body was afterwards found in a mutilated condition. Asa 
result of the police firing on this occasion three persons were killed and two other 
seriously injured. A curfew order had to be imposed under s. 144 of the Criminal 
Procedure Code. On that day or on the next day a clash also occurred between 
the police and the people at Chaklashi when the crowd indulged in stone throwing, 
and the police dpened fire killing one. Telegraph wires were cut near Karaad, 
Umreth and Borsad and the telegraph staff at Karamsad sent for police assistance 
ae O e a ee An attempt was made to set fire to the Income-tax 

ce at Nadiad, but this was extinguished. Four policemen were injured and 
one person from amongst the rioters was killed during the Chaklashi incident. 
‘On August 15 a police patrol bus was stoned and the polis opened fire killing one 
person, andon this day Further telegraph wives weie cat On the morning of the 

17th two companies of British troops came to Nadiad and on this day there was a 

clash between the police and the le at Bhalada village to which place persons 
from Baroda State had gone Sad ben out a procession. When the police asked 
them to disperse they would not listen and attacked the police with lathis, dhartas 
and swords. One police constable and one village policeman were injured. The 
police thereupon opened fire wounding three persons. On this day an attempt 
was made to set fire to the Santh Bazar chomks in Nadiad, but the was extin- 

ished and a police party was defied and stoned resulting in the police opening 

killing one man and wounding four others. 

At this time accused No. 1 was in charge of the police outpost at Vasad, and with 
regard to the orders specifically given to him, the District Superintendent of Police 
‘confirms the evidence of No. 1 that he had been instructed :— 

“to keep a special watch over the raflway properties, to patrol over the railway premises and to 

_ guard the properties and to prevent cutting of telograph wires and removal of rails. Those officers 

further told me that I was entitled to open fire if I found myself in a dangerous position or if I found 

firing necessary in the course of discharge of that duty mentioned above. They,further told me that 
these powers were given to me under the Defence of India Rules.” 

The District Superintendent of Police further stated in evidence :— 

“Accused No. 1 and the present constables in the dock had been entrusted with watching the 
railway and telegraph communications between Vasad Station and Anand. I had issued special 
‘instructions to the police to be extra vigilant in consequence of my having received information 
that August 15 was the date fixed for sabotage work somewhere between Bombay and Ahmedabad. 
"They were asked to be vigilant fram the 15th onwards. After the Quit India resolution and before 
the 18th we used to get lot of people in the Kaira District from the Native State of Baroda. Those: 
trouble makers used to split back into the State limits end we could not pursue them. I had orally 

, instructed the police under me in those days to be bald, firm and fearless in discharge of their 
duties as the days were most critical in the whole history of the State.” 

And he went on to refer to the fact that the instructions with regard to the use 
of fire-arms contained in the regulations in the Police Manual and the circulars 

of 1980 and 1941 had been specifically brought to the attention of the police at 

this time. 

Before coming to the incident of August 18 it is necessary to describe briefly 
the locality in which it occurred. The State of Baroda to the south is s ted 
from this part of the Kaira District by the river Mahi, the railway from 
having crossed this river comes to Vasad Station (accused No. 1’s headquarters), ' 
and following the railway line northwards the next Station is Adas where the 
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incident océurred. The next station northwards is Navli and beyond it lies Anand, 
which was the police headquarters to which accused No. 1 was immediately 
subordinate. To the north-west of Nevli is the Agricultural Institute to which 
mention will be made later and to the west of Navli Station is Vadod and the 
tobacco depot of one Naranbhai. The distance of the depot from Navli Station 
is about $4 mile and from Adas Station 24 miles. 

The party from Baroda hed come by this railway into the Kaira District on the 
morning of August 18, and a Sei era at Navli most of them had proceeded 
to the Agricultural Institute. There is a conflict of evidence as to the nature of 
their activities and intentions; but with regard to them the trial Judge says in 
his judgment :— 

- “I believe farther, though the boys deny, that they were going in a procession shouting slogans 
like ‘Inquilab Zindabad’ ‘Do or Die, eta”... . : 

“J find it difficult to persuade xy mind to hold that the boys went to Anand Institute only fora 
pleasure trip, for Jayantilal (Exhibit 9) adm-ttedly stated before the Magistrate, when he was 
examined under s. 202, Criminal Procedure Code, regarding his complaint (Exhibit 12), a month 
later after it was lodged, that the boys distributed petrikas in Vadod dnd Gopalpura.”... 

“If the All-India Congress Committee was ieclared tọ be an unlawful assembly (which fact was 

admitted by’ both sides) and if consequently the “Quit India” Resolution became a prejudicial 
report or a prohibited matter, the speech made in support of that also became, as conceded 
by both sides, a prohibitory patrika. The distribution of Gandhifi’s speech amounted therefore 
to an offence. Whether patrikns were distributed in Gopelpure or not, the mere fact that in 
Vadod copies of Gandhiji’s speech were distributed brought the boys within the four corners of the 
law as it then stood.” 
From the evidence and from the probabilities of the situation, I I also agree 
tliat on this day the party from were committing unla acts and that 
they were unquestionably an unlawful essembly, in view of the District Magistrate’s 
ntohibitory order of August 9, 1942. ; 

We now come to accused No. 1’s first meeting ‘with the party from Baroda. 
This took place ‘at about 11-80 a.m. between the Agricultural Institute and Navli 
to' which latter place accused No. 1 had gone for some routine work. Accused 
No. 1 had with him at that time only two armed constables and he estimated the 
number of the from Baroda to be 70 to 80.: Whether this was an over- 
estimate and whether the party from Baroda was at that time accompanied by 
some local people is not clear, but acccsed No. 1 considered that he was not strong 
enough to mtervene, and, it is common ground, that no conversations then took 
place between accused No. 1 or his tyo companions and the party from Baroda | 
who continued -on their expedition. Accused No. 1, however, asd seni for 
reinforcements and ‘in due course he was joined by five other constab i 


his eight in all and being the eight accused charged before the trial Court, 
accused No. 1 and two af the constables being armed with lathis and the remaining 
five constables with fire-arms. Thus reinforced the police went in search 


of the Uke Males eae tr but it appears that the villagers gave warning to the 
from so that the police were unable to find them. The only incident 
ore the evening when the police, after a fruitless search entrained at Navli 
Station to return to the Police outpost at Vasad, is that in the course of their 
searchings the Police went to Vadod snd it is to Naranbhai of the tobacco depot, 
that the prosecution allege that accused No. 1 made the threat, that if the police 
caught the party from Baroda they would give them ‘“‘khokhra” and thus give 
them their “swaraj.” This alleged threat depends entirely on the evidence of 
Naranbhai. He says that about 8 or 8-80 p.m. on the afternoon in question the 
police party came to Vadod and that he (Naranbhai) was sitting in the village 
A Tr ; 
a E EE PE E EIE GS FE A E a ota 
outaide. We did not reply. Again I say we rephed that we have not seenj them. Thereafter 
the constables abused the boys and threatened to beat them and give them thereby swaraj.” 
Later in his’evidence, speaking of the advice which he subsequently gave to the 
party from Baroda when they came to his tobacco depot, he said :— 
“I advised ‘the boys to go to Adas becanse-at that time the police were beating all those persons 
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who were wearing white caps in thoes days. They were doing so ir Nadiad and Anand as in the 
rest ofthe country. Persons wearing white'caps were congressmen. At that time the police were 
beating the congreasmen wearing white caps and the students suspected to be taking part in Con- 
gress activities. The police used to beat the people indiscriminately. Even people suspected 
to be congressmen were used to be beaten whether they wore white caps or not,” 

Under croas-examination he somewhat modified these assertions, by saying, 
that although he and another man were wearing white caps at the time when the 


lice ‘asked him about the from Baroda, that neither of them was 
ten, and he also said that later on when the ee ee 
as to why the police should beat them: ‘‘I told them that the police were sure 


to beat them as they were angry.”’ 

It is upon that evidence, that the very foundation of the prosecution case is 
laid, for apart from it there is no evidence at all of any antecedent intention or 
threat by the police party to beat the party from Baroda. The trial Judge makes 
no finding with regard to Naranbhai’s veracity or the accuracy of his recollections 
of his conversation with the police, and it must be remembered that this conversa- 
tion took place over 4 years before he gave evidence in the trial Court. All the 
learned Judge says is : 

“If Naranbhai is believed, that it seems that the Police had made up their minds to hammer 
the boys some hours before this offence.” i 

Whether Naranbhai’s recollection of his conversation with the police is accurate 
or Inaccurate, it seems clear that apart from any such conversation, it was his 
expectation that the police would beat all persons wearing white caps. In my 
opinion, Naranbhai’s evidence falls far short of that strong and cogent evidence 
Ce ee eee Ne 1 or any of his party had, 
before they encountered the party from Baroda near Adas Station, any preconceived 
or fixed intention of making an unprovoked attack on the from Baroda. 

After the police party had left Vadod, the party from Baroda arrived at 
Naranbhai’s tobacco depot, and Naranbhai gave them advice. Having told 
them that the police were angry and that they had better not risk an encounter, 
he invited the from Baroda to spend the night at his depot, but this they“ 
said bart could not do as they must catch the evening train back to Baroda. 
It was then that Naranbhai advised them not to catch the train at Nayli, as that 
would be the station at which the police party would entrain. He accordingly 
said that the party from Baroda should take the longer route to Adas Station, 
with the object of merging into the crowd of people on the platform and thus 
getting into the train, without the police, who would already be in the train, noticing 
who they were. Naranbhai supplied a local boy as a guide to show the party from 
Baroda the way (2f miles) to Adas Station. If this plan had been successful, 
the incident which we are investigating would never have taken place. But it 
failed, because the party from Baroda did not arrive at Adas Station before the 
train. Admittedly they had to run the last part of the way and got into Gemal’s 
fleld on the west side of the railway line, the boundary between this field and the 
railway premises ea A cactus through which the party from Baroda could 
not find a way. The Police in the train, however, saw them as the train came into 
the station. It is not clear on the evidence whether the party from Baroda were 
still running or whether they were sitting down on the field side of the hedge. 
But it is common ground that none of them had crossed through the hedge. 
Probably some were doing one thing aiid some another, for it is most improbable 
that a party of 84 young men, who admittedly were not trained as a disciplined 
body, should walk and run 2} miles and then all arrive at the same spot at the 
same time. 

Having seen the party from Baroda or some of its members, accused No. 1 
gave the order to detrain, as soon as the train came to a stand still, and I feel not 
the slightest hesitation in holding that that order was a lawful order, and that 
accused No. 1 would have been failing in his duty if he had not given it. The 
from Baroda was an unlawful assembly, who had been engaged in unlawful activi- 
ties, and this very police party had been engaged for some hours in endeavouring 
to intercept them and disperse them, when they suddenly saw them by chance on 
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the other side of the cactus hedge. It was half an hour before sunset and the party 
from Baroda were then in the vicinity of the railway line which it was the duty of 
accused No. 1 to protect. It was his clear duty to investigate, to disperse them 
and to arrest any of them if he could. 

The police having detrainel forced their way through the cactus hedge and 
encountered the leading members of the party from Baroda, literally face to face. 
‘The evidence of what then ensued is completely contradictory.. The police say 
that one of the young men armed with a knife attacked accused No. 1 and that 
another of them grappled with one of the canstables, whilst others of the party 
from Baroda threw stones, and that thereupon the three members of the police 
party who had lathis used them and accused No. 1 gave the order for fire to be 
opened. The witnesses from amongst the party from Baroda on the other hand 
say that one of their number, viz, Tulsidas, gave the order to sit down, and that 
all the 84 members of the party sat down, presumably in token of “ non-violent 
resistance,” and that the policz then beat thera with lathis and opened fire without 
any provocation or justificatan whatever. 

As in the case of Naranbhai’s evidence, the evidence in the trial Court was given 
four years and four months after the event, an event which must have caused, on 
both sides, much discussion and debate and with regard to which there had already 


. been one trial, viz. in 1948, when some of th= from Baroda were charged 


with offences of breach of the Defence of India Rules and were convicted by a 
trial Court, though discharged by an Ap deal Court. Although it does not follow 
that the witnesses on either side are d Peay i ene impossible to think 
that after such a long delay, during which -his incident must have been much 
considered, debated and rehearsed, that the recollections of any of them are 
reliable, and in my opinion the only safe course in view of the contradicting 
evidence is to rely on certain contemporary statements and documents. These 
consist of a telegram sent by accused No. 1 within 20 minutes of the occurrence, 
of the statement of one of the party from Baroda made to the Police Sub-Inspector 
when he arrived at about midnight, of the dying declarations of five of the young 
men recorded on the following -day by a Magistrate, of the panchnama of the 
scene of the incident and of the evidence of Dr. Cooper who attended the wounded 
and who is able from his case notes and zhe ex-ray photographs to say something 
of the direction of the bullets. This latter evidence I regard as the most valuable 
of all. 

The trial appears to have been conducted in the Court below with considerable 
bitterness, and a violent attack wes made on the Magistrate Mr. Bhatt for his 
alleged bias in favour of the police, it being all that he deliberately took down 
the dying declarations incorrectly. In giving his evidence Mr. Bhatt was extre- 
mely foolish, for he denied that any portion of the five dying declarations was 
made in answer to questions trom him, and he made it appear that in each case 
the dying declaration was the continuous narrative statement of the deponent. 
An examination of the statements makes it quite clear that in the case of four 
of them this was not so, since in them the declaration is narrative in form up to a 
certain point, and then contains three or four sentences which are quite obviously 
answers to specific questions. There is absolutely noreason why Mr. Bhatt should 
not have asked questions, but he was admi y in a difficult position because 
although he had told something of the o2currence before he went to take the 
dying declarations, he did not know for what purpose the declarations were to 
be used, viz. whether to prosecute the police or to prosecute the from Baroda 
for being an unlawful assembly. In the question part of four‘of these declarations 
the deponents say that one cf the young men had a knife. One of them gives 
this somewhat picturesque explanation, that the object of the knife was to carve 
“F” for “ Freedom ” on trees. Having carefully considered the dying declara- 
tions I do not believe that any part of them was fabricated by Mr. Bhatt, though: 
his denial that any part of them was tke result of his questions was a piece of 
extreme foolishness. í l ' 

The panchnama made the next day on the scene of the incident disclosed, as 
one might suppose, that there were stones in this field, and a knife was taken 
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ion of, though there is a dispute as to whether accused No. 1 recovered it 

m the hand of one of the young men who was killed. The telegram sent by 
accused No. 1 is admittedly inaccurate since it states that five people were injured, 
but it makes reference to an attack with a chaku (penknife) whereas the knife 
produced is a much larger variety. With regard to the Doctor’s evidence, he 
ee definitely says that in three cases the bullets travelled in the body in a 

ownward direction, consonant with the firer standing up and the injured man 
sitting down. But he rightly qualifies this by saying that it is not possible to 
draw that inference, unless it can be shown that the bullet in each of the 8 cases 
was an original strike and had not already passed through the body of somebody 
else. One of the most remarkable features of this incident is that seven bullets 
killed four and wounded ten persons, so that on an average each bullet must have 
through one body before it struck another. But this very fact is a point in 
vour of the police, because, if all the party from Baroda were sitting down 
when the firing took place, with the police dead up,—and it is nobody's story 
that they were not standing—it is difficult to see how seven bullets could kill or 
wound 14 persons, because if the line of flight of the bullets was in a downward 
direction, they would by every standard of probability go into the ground after 
passing through the body of the person first struck. in, judged by eve 
standard of probability, it seems most unlikely that even the encounter wi 
the police, and even after Tulsidas gave a direction to sit down, if he did so, that 
all the 84 young men acted or re-acted in the same way. There is no evidence 
at all that the party from Baroda had made any definite plan as to how they would 
act if they suddenly encountered the police. There is no evidence that they had 
agreed that in no circumstances would they offer resistance. The most striking 
piece of evidence in favour of the police, and upon which there is no challenge, is 
that the police did not load their rifles until after they were through the cactus 
hedge, and in physical contact with some of the members of the party from . 
The case for the prosecution is that this was a deliberate act of vengeance decided 
upon in advance, and that the police had decided to do what they did when they 
. got down from the train if not before. I find it impossible to believe, that if 
that were the case, the Police would not have loaded their rifles before going through 
the cactus hedge and coming into physical contact with the pants m Baroda, 
who in fact outnumbered them by four to one and who,.from a Military point of 
view, stood a good opportunity of di ing the police before they could load their 
rifles and bring them into use as firearms. 

In considering the action taken by the police it is very. material to take into 
account the conditions which then prevailed. From the evidence of the District 
Superintendent of Police, to which I have already referred, one of the crowds 
which had attacked the police with brickbats and stones were ‘“‘ mostly youngsters” 
who belonged to the student class. Another clash with the police was the result 
of persons from Baroda taking out processions in British India and this also 
ended in an attack on the police with lathis, dharias and swords. During the 
preceding week there had been other attacks on the police resulting in the death 
and injury to members of the police force; there had been sabotage, arson and 
many acts of lawlessness, and all these things had happened within a few miles 
of the scene of this incident. On the occasion in question it was the clear duty of 
the police to intervene, even if by so doing they placed themselves in a position 
of danger. Having in the discharge of their duty placed themselves in a position 
of danger, they had all the rights of acting in self-defence and defence of their 
arms and ipment, if the circumstances were such that they. reasonably appre- 
hended pel to themselves or to property. 

Can it be said, taking all these circumstances into account, that there was 
not any reasonable apprehension that the police party were in- peril of assault 
which might result in death or grievous hurt to themselves or the loss of their 
arms? I think not. It is not a question whether a more experienced -police 
-officer than accused No. 1 would have acted differently, or whether accused No. 1 
committed an error of judgment, or whether he should have given more time for 
the situation to develop; the fact remains that a head-on collision ensued when 
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the police emerged from the cactus hedge. It was the case of “a n who 
has to take a quick decision on a sudden emergency.” See Hunter Commission 
(Minority Report), chapter IV, para. 1, p. 112. 

The trial Judge, with all respect to him, seems to have become confused in 
the complexities and contradictions of what is admittedly a sensational and 
difficult case, some of the conclusions in Lis judgment I find impossible to reconcile. 
For example :— 

“In view of all these discussions my considered opinion is that the police jumped over into 
Gemal’s field and started without cttering a word, first lathi charge and then firing with the afore- 
sald tragic results. There was no occasion whatsoever for them to do so in self-defence. There 
was no apprehension at all, much less reasonadle apprehension, that there was danger of their 
either being killed or grievously irjured. If this view is correct to take in view of the recorded 
evidence then the legal objections raised by the defence will all automatically answer themseives.” 

“Morally the accused may be justified in what they did on behalf of the Government by putting 
down witha strong hand whatever;they suspected as subversive to the established authority in the 
country but I cannot lose sight of -he fact that in doing so they trangressed the plain provisions 
of the law. I therefore think that transportation for life will meet the ends of justice so far as 
accused Nos.1, 8 and 8 are concemed.”’ 

Having given this appeal the best corsideration I am able togive on the record 
before us, my opinion is :—I do not believe that there was any premeditated plan or 
intention in the police to kill or injure with firearms the party from Baroda or 
any of them. I have no doubt that the police got down from the train in the 
performance of their clear duty and that they went through the cactus hedge in 
the performance of that duty. Having done so they came into actual physical 
collision with some of the ‘members of the party from Baroda, inevitably some 
confusion must have ensued, though wko first made an aggressive move can never 
be established from the contradictory evidence, but a sudden emergency arose 
and a quick decision had to be made. 

The whole incident happened in a verv short span of time, nevertheless, the firing 
took two definite stages, for|two rounds were deliberately fired to kill two of the 
young men who were, according to the police, ‘‘ the aggressors °” or who were or . 
any showing leaders; and five rounds were fired into the party from Baroda 
generally. The evidence is uncertain which of these preceded the other. 
The police say, that the two ‘ aggressors ” were first killed, and that then the 
general firing took place, whereas the evidence of members of the.party from 
Baroda indicates that the five rounds of general firing took place first and that 
after it two of their number were singled out and dragged out and then shot. 
But in either event the two constables who fired the two individual rounds admit- 
tedly also took part in the general firmg, fired by all five riflemen, and it is not 
disputed that only single rounds were loaded into the rifles at any one time. So 
that the two constables, accused Nos. 8 and 5, who fired the two rounds, also parti- 
cipated in the general firing and accordingly loaded their rifles twice. 

Whichever of these stages took place first, resort to the second stage, without. 
a halt in order to judge the efficacy or osherwise of the first stage, so as to determine 
whether firing was necessary, went, in my judgment, beyond the minimum 
use of force essential; though I am of the opinion that the opening of some fire 
cannot be condemned as being unlawful in the circumstances prevailing at the 
time of the incident, and in particular in view of the manner in which parties of 
lawbreakers in this district had previously reacted by attacks on the police on 
several recent occasions. There existed a paramount necessity, from a military 
point of view, of not getting his force of seven constables dispersed or involved. ' 
with a party by whom they were outnumbered by four to one, with the consequent 
risk of being attacked or disarmed, this was in accordance with the regulations 
and circulars I have already mentioned, as also was the fact that the firing was 
effective and not in the air. 

In my judgment the head constable was justified in apprehending not only. 
that there was bodily danger but als> that arms of his party were in peril. 
The mistake of the head ccnstable was in not giving the order to cease fire earlier 
than he did, that is to say, in indulging in the two stages of firing without any 
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pause or halt. In this respect, and because the effect of these seven bullets was 
so devastating, he has left himself open to the charge that his objective was to 
terrorise and to cause an effect beyond the occasion. An excessive use of force 
for this reason was considered and condemned by the Hunter Commission; see 
the majority report Chapter II, paragraphs 89 and 40, and the minority report, 
Chapter IV, paragraph 1, to which condemnation I respectfully add my entire 
approval and assent. But, in my ju t, what occurred in the case before us 
cannot be said to have been a use of force so unjustified or so excessive as to 
amount to accused No. 1 ceasing to act in the discharge of his duty and under 
colour of his office, the case of accused No. 1 comes within sub-s. 80(3) of the 
Police Act, and I do not think in his case it is necessary to determine whether he 
would also be entitled to protection under sub-s. MD of that s and to 
8. 17 of the Defence of India Act. | 

In the case of the remaining accused, who were under the head constable’s 
command, they were executing the orders of their superior officer which were 
per se lawful, and which they were bouhd to obey. It would be destructive of 
discipline in the Police Force, and therefore contrary to public policy,—if constables 
on such occasions were to be nee in the position of having to question the orders 


of their superior officers whi 3¢ lawful, though they excessive. In, 
this case I feel no hesitation in oe that the remaining accused are entitled 
to the protection of sub-s. 80(2) as as sub-s. (38) of that section. They are 


also entitled to the protection of s. 17 of the Defence of India Act. 

In the result the Sessions Judge was wrong in ever entertaining these proceedings 
against any of the accused, and their convictions and sentences ought never to 
have been passed. In my opinion the convictions and sentences of all the accused 
must be quashed and an order made for their immediate discharge. 


Loxur J. I agree. At this stage we haye been sufficiently taken through 
the evidence in the case to be able to come to the definite conclusion that the 
accused were acting under colour or in excess of the a, imposed upon them 
by the Bombay District Police Act, 1890, so as to entitle them to the benefit of 
8. 80, sub-s. (3), of that Act. 

The facts of the case which are admitted or proved or which need not be 
disputed at this stage may be briefly stated. During the period when meetings 
and processions were prohibited as a sequel to the passing of the’ “‘ Quit India ” 
sepa by the All Congress Committee on August 8, 1942, some 80 or 

85 youngsters from Baroda started taking out morning processions known as 

‘Prabhat Pheri,” shouting slogans and performing flag salutations in public. 
Having done this in Baroda town for about 10 days, they went to a neighbouring 
village, Bajwa, on the 18th and distributed some leaflets. then roerei 
to Anand in Kaira District (British India), with the ostensible object of payi 
visit to the Agricultural Institute there. They got down at Navli railwa station 
and when they were walking towards Anand, accused No. 1 who was a police 
constable, and two other constables met them, but they did not interfere with an 
as they thought they were outnumbered, and accused No. 1 sent for additional 
police party. Jt appears that there also some members of the party distributed 
copies of: Gandhiji’s speech. Finally at about 5 p.m. they started to go back to 
Navli railway station to catch the train to Baroda. On the way they went to 
Naranbhai’s tobacco depot to drink water and were warned by him that a police 

had gone to 8 for them and that the police had given a threat that they 

be “ bashed ” if found. He, therefore, advised them to spend their night 
in vie depot, but as they wanted to go home at any cost they were advised not to | 
go to Navli railway station, lest they might fall into the hands of the police party 
but to go on foot to the next station Adas and catch the train there. Naranbhai 
deputed one of his servants to show them the way to Adas. When they were 
within a short distance of the railway station at Adas, they sighted the train 
arriving at the station platform from Navli side. They, therefore, began to run 
to catch the train. When they were thus running through Gemal’s field, the 
accused who were in the train saw them behind the hedge of the field. Accused 
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No. 1 thought that they were trying to conceal themselves behind the hedge. 
So he ordered his men to get dcwn from the train.: As soon as the train came to a 
stand-still at the platform, the police party got down, ran in the direction of the 
youngsters, jumped over the Ledge and came face to face with them. Some of 
the accused were armed with lathis and others with rifles. They attacked the 
youngsters with lathis first and when they sat down, the rifles were loaded and 
seven rounds were fired. Two of the youngers, Mohan and Ratilal, were made 
to stand and shot at. Mohan, Ratilal and Ramanlal died on the spot and eleven’ 
~others sustained gun-shot wounds. Information was sent to the police station 

at Anand and,Sub-Inspector Mr. Patel arrived at about mid-night. The injured 
men were then sent to Anand ae eit in a goods train and inquests were held 
on the ee dead bodies. Qn the next day the injured persons were removed 
to the 1on Hospital and one other injured person, Tulsidas, died on the evening 
of the 19th. The Resident Magistrate Mr. Bhatt recorded the dying declarations 
of the five injured persons. 

Accused No. 1, the head constable, filed a complaint against the youngesters 
for offences punishable under £s. 147, 149 and 858 of the Indian Penal Code and 
rr. 56(4) and 120 of the Defence of India Rules, for taking out a procession and 
distributing prohibited leaflets in contravention of the notification of the District 
Magistrate, Kaira. The case was subsequently withdrawn against those of the 
accused in that case who tendered an apology before the Magistrate and the 
remaining five who did not tender an apology were convicted by the Magistrate 
but were acquitted in the Sessions Court. One of those who were acquitted, 
Jayantilal Vithaldas, filed a complaint against the present accused for wrongfully 
attacking them with lathis and opening fire on them, not in the course of carrying 
out their legitimate duties but out of spite in order to avenge the killing of some 
police constables at Dakor by a mob. 

For the purpose of this appeal it may be assumed that the accused were over- 
enthusiastic in starting the lathi charge and opening fire without taking milder 
steps to disperse the assembly. It is not disputed that at least 80 or 85 youngesters 
from Baroda had entered the jurisdiction of the police out-post in charge of accused 
No. 1 and had distributed offen pamphlets in contravention of the District 
Magistrate’s notification. Accused No. 1 and his party were, therefore, entitled 
to disperse the assembly. But when accused No. 1 had only two men with him, 
he did not think it safe to make an attempt to disperse an assembly of 80 or 85 
youngsters, especially in view of the recent incident which had taken place at 
Dakor where some constables had been killed by a mob. He, therefore, sent for 
additional help from his police station. But thereafter he lost touch with the 
assembly. Naranbhai’s evidence shows that accused No. 1 was looking out 
for that assembly and according to the prosecution he said to Naranbhai that if 
those youngsters were found he would make “‘khokra” of them. AU that he 
meant by using that expression was that he would teach them a lesson by giving 
them a sound bashing. That itself shows that his object was to disperse them 
and not to allow them to go in a procession indefinitely, shouting slogans and distri- 
buting prohibited leaflets. Buthe was notable to get into touch with the youngsters 
who, acting on the advice of Naranbhai, shrewdly avoided Navli Station where the 
pe party was expected to entrain and went to the next station Adas. But as 

te would have it, accused No. 1 saw them as they were running along the hedge 
to catch the train. As they were behind the hedge, accused No. 1 thought that 
they were trying to conceal themselves there and might have been trying to do 
some mischief. He and his men, therefore, got down from the train, but when they 
came face to face, the members of the assembly, instead of dispersing or running 
away in fright, sat down. There is some dispute asto whether the boys really sat 
down or defied the police and whether one of them tried to attack accused No. 1 
with a big knife. en assuming in favour of the ounn that all the boys 
sat down, yet accused No. 1 rightly thought it to be hi D disperse them and 
not to allow them to remain there. The learned Advocate eral rightly pointed 
cut that even the accused do not claim to have asked the members of the assembly 
to disperse, but put forward a false defence that accused No. 1 was attacked by 
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them and that he ordered his men to open fire in exercise of the right of private 

defence. It does not appear that accused No. 1 was justified in ordering his men 

to open fire when the members of the assembly sat down, and after going through 

the evidence I feel no doubt that he acted in haste and used unnecessarily excessive 

force in dispersing the unlawful assembly. But it cannot be said that he was not 
ing under colour or in excess of his duty or authority. 

Sub-section (3) of s. 80 of. the Bombay District Police Act, 1890, has to be read 
along with sub-s. (1) which says :— 

“No Commissioner, Magistrate or Police-Officer shall be Hable to any penalty or to payment 
of damages on account of any act done in good faith in pursuance or Intended pursuance of any duty 
impoeed or any authority conferred on him by any proviston of this Act or of any rule, order or 
direction lawfully made or given thereunder.” 

Then sub-s, (3) says :— 

“In any case of an alleged offence by a Magistrate, Polioe-Officer or other person, or of a wrong 
plleged to have been done by such Magistrate, Polce-Offloer or other person, by any act done under 
colour or in excess of any such duty or authority as aforesaid, or wherein it shall appear to the 
Court that the offence or wrong tf committed or dane was of the character aforesaid, the prosecu- 
tion or suit shall not be entertained, or shall be dismissed, if instituted more than six months after 
the date of the act complained of.” 

In this case the complamt against the accused was filed more than six months 
after the date of the offence, August 18, 1942. It is not necessary to consider 
whether the accused would be wholly exempt from liability under sub-s. (1). 
They would be so exempt only if the act complained of was done in good faith in 
pursuance or intended pursuance of any duty imposed or any authority conferred 
on them by any provision of the Act or of any rule, order or direction lawfully 
made or given thereunder.’ Assuming that accused No. 1 gave the order to open. 
fire maliciously, that is to say, not in good faith, he would not get the benefit of 
sub-s. (1), but he would still be entitled to the benefit of sub-s. (3), if he was then 

ing under colour or in excess of any such duty or authority as aforesaid. The 
“ duty or authority as aforesaid ” refers to the duty or authority mentioned in 
sub-s. (I), viz. any duty imposed or any authority conferred by any provision of 
the Act, etc. The duties of the police-officer are set out in s. 51 of e Act, and 
sub-s. (1), cl. (f), òf that section, says that every police-officer shall :—. 

“discharge such duties as are imposed upon him by any law relating to revenue or other law. 
at the time in force.” ans 
The “law at the time in force ” with which we are concerned in this case is that 
contained in r. 56 of the Defence of India Rules. Sub-rule (1) of that rule empowers 
the Central Government or the Provincial Government to prohibit, restrict or 
impose conditions upon, the holding of or taking part in public processions, i 
or assemblies, and such | aarp had already been notified by the District 
Magistrate of Kaira, so that the assembly of 80 or 85 young men who had gone 
out into the District to shout slogans and distribute prohibited pamphlets was an 
unlawful assembly. Sub-rule (3) of r. 56 provides :— . 
` “Any Police Officer may take such steps, and use such force, ak may be reasonably necessary 
for securing compliance with any order made under this rule.” 

Any one who contravenes any order made under that rule is liable to punishment 
on a conviction under sub-r. (4). It was, therefore, the duty of accused No. 1 
to see that the unlawful assembly was dispersed and the notification issued by the 
District Magistrate was not contravened. , Jt is true that r. 56(3) permits the use 
of such force as may be reasonably necessary for securing compliance with any 
order made under that rule and if the force used is not unreasonable, in other words, 
the force is used in good faith, then the police officer using such force is exempted 
from all liability, civil and criminal, under s. 17 of the Defence of India Act , 1989. 
Sub-section (1) of that section says :— i 

“No salt, prosecution or other legal proceedings shall lie against any person for anything which 
is in good fatth done or intended to be done in pursuance of this Act or any rules made thereunder 
or any orders under any such rule.” 

This is analogous to sub-s. (1) of s. 80 of the Bombay ‘District Police Act, 1890. 
Whether the opening of the was justified as ‘‘ the use of reasonable force ”’ 
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to achieve the objectis a questioa of fact. Thereis no express provision.empowering 
a police officer to open fire. Even s. 128 of the Criminal Procedure Code, which 
permits the use of civil force to disperse an unlawful assembly does not definitely 
say whether and when a Magistrate or officer in charge of a police station should 
open fire. But it is obvious that if an unlawful assembly becomes unruly and it 
is found necessary to use a rifle to disperse it, then shots might be fired, within 
reasonable bounds, and instructions have been issued to police officers that in such 
circumstances shots should be fired effectively (vide c. XXXL s. V, T. 994, of the 
Police Manual, at p. 611). If, therefore, the accused acted in good faith in openi 
fire and killing some members o7 the unlawful assembly, then they would be exempt 
from all liability, civil and criminal, both under s. 80, sub-s. (1), of the Bombay 
District Police Act, 1890, and s. 17(1) of the Defence of India Act, 1989. But 
if they did not act in good faitt, then they would be liable if a complaint be lodged 
against them within six months provided they were acting under colour of pr in 
excess of their duty or authority. 

The ression ‘‘under colour of’ does not mean the same thing as “by 
virtue of,” for instance, proper fees are received ‘‘ by virtue of” office, while an 
extortion is ‘‘ under colour of ” office. Any rightful act in office is, ‘‘ by virtue 
of ” office, and a wrongful act :n office may be ‘‘ under colour of ” office. 

“When an act is unjustly done by the countenance of an office, being grounded upon corrup- 
tion, to which the office is as ashacow and colour, itis said to be done under the colour of 
offo.” (Wharton’s Law Lexicon). 

“ In general, colour of office is 2 pretence of official right to do an act made by one who 
has no such right”. ( Bouvier’s Law Dictionary ). 

In Stroude’s Judicial Dictionary, the expression is thus explained :— 

“ The colour of office’ is always taken in the worst part, and signifies an act evilly done by 
the countenance ofan office, and ttbearsa dissembling face of the right of the office, whereas 
the office is but a veil to the falsehood, and the thing is grounded upon vice, and the office is 
the shadow to it.” 

The distmction between an act done under colour of or in excess of duty and 
an act not so done is clearly brought out in the full bench case of Narayan v. 
Yeshwant There a Police Sub-Inspector, when investigating an offence of theft, 
recorded deliberately incorrect statements of witnesses under 8. 163 of the Criminal 
Procedure Code and in another case (Dattatraya v. A ) another investi- 
gating officer abused the witress and pulled him up by se lding his moustache. 

t was held that the former was acting under colour of office, though in excess of 
his authority, while the latter was not. 

In the former case it was arg 1ed that the accused (police officer) was not entitled 
to the benefit of sub-s. (3) of £. 80 of the Bombay District Police Act, 1890, as it 
did not cover acts done mala fede and in wilful disregard of a police officer’s proper 
duty and that the sub-section was only intended to cover acts done bona fide, 
but in mistaken excess of such duty or authority. Madgavkar J., however, 
repelled that contention and observed (p. 1044) :— 

... the recording of the statements of the two witnesses was an act which the accused Sub- 
Inspector could not have performed except under colour of his duty or authority, and whether the 
record of these statements was accurmte or Inaccurate and in the latter case whether the inaccuracy 
was inadvertent or deliberate, and in the last oase whether there was m fact mala fide in law, are 
all, in our opinion, questions which are irrelevant to the question of limitation of six months, so 
long as the act itself was an act done under colour of his duty, as it was in the first case.” 

As regards the assault on tke witness, Madgavkar J. observed (p. 1044) :— 

“In the second case, however, while the acts of ths Sub-Inspector from the summoning of the 
plaintiff and questioning him also fe] under colour of his duty or authority by no process of reagon- 
ing can the alleged acts of battery and assault be said to fall under such colour or in excess of such 
duty or authority.” 

He further opened this by an illustration which is equi pertinent to the present 
case (p. 1044) : 

ee te as Sees where a prisoner is being 
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arrested or while undér arrest is being taken to the lock-up and offers resistance, such acts of 
battery and assault, even if they are in excess of the force necessary to prevent escape, would 
probably require notice under sub-s. (8) of s. 80.” 

Hence in this case even if the accused could have dealt with the unlawful assembly 
in a more humane manner, without having recourse to the firing, yet there is no 
doubt that the firmg was ordered under colour of office, however unreasonable 
it might be. 

In the case of an assault for the purpose of eliciting information from a witness, 
the investigating officer is not empowered to use force for that purpose, and hence 
if he commits an assault for that purpose, he cannot be said to have done so under 
colour of or in excess of his duty or authority. Whereas in the case of dealing 
with an unlawful assembly he is specially empowered to use force, though that 
force must be reasonable. If it is unreasonable, he would be liable, but any action 
in respect of such use of unreasonable force must be brought within six months 
as ee by sub-s. (3) of s. 80 of the Bombay District Police Act, 1890. 

I, therefore, agree with My Lord the Chief Justice that the complaint in this 
case was filed beyond time and the conviction of the appellants on that complaint 
cannot be upheld. 


Per Curntaw. We order that the convictions and sentences of all the accused 
be quashed and we make an order for their immediate discharge, The bail bond 
of accused No. 4 is cancelled. 


APPELLATE CIVIL. 





Before Mr. Justice Rajadhyaksha. 
BAI SAVITA. v. GIRJASHANKAR MOHANLAL* 

Hindu law—Will—Construction of will—Testator appointing wife “waras” cf kis propertics— 
Direction that wife should enjoy property according to her Hking and whatever remained after 
her death to go to her daughter—_Whether wife takes an absolute estate under will—Construction 
of will, 

MF sieges i loads a LT EA E ann 
property. After giving directions as regards the performance of the obsequies, he directed 
his wife to take possession of the properties of her own free-will and to enjoy the same in- 
dependently according to her liking, and then he went on to say that whatever property 
remained after his wife had enjoyed it during her lifetime, it was only that property which his 
daughter was to take possession of and enjoy after the death of his wife. On the question 
whether the testator Intended by his will to confer an absolute estate upon his wife :-— 

Held, that the use of the word “waras,” the direction that the wife should enjoy the property 
in accordance with her own wish and liking and that it was only that property which was 
left on the death of the wife that was to go to the daughter, showed that the testator had 
intended to confer upon his wife an absolute estate. 

Owe Sadashiv died on May 18, 1989, leaving him surviving his wife Bai Shiva 
and a married daughter, Bai Savita (plaintiff). Sadashiv left a will dated April 
-28, 1989, the relevant provisions of which were as follows : 

Ff amr Uae Pu Deed were geral oie wD Rid HUF WA sug Hf... CAA BALA AH Alas 

se gw A Ut Red MANS Udiel aa AUA Vite UP Ale? oP ray w tH Aladd TAL A 

amaA GUA we Bed ous We AA udad {la AA Ha A NUR rad’adiM RALA wa Ria 

Rad Aud bus X af Af Une, age we HH Heed VL By a a HH Mead WR Mad Mad 

aud) ous Ua aA UNAM Vaid are ach.” 

“I appoint my wife Bai Shiva waras of all these (properties) by this wil. . After my death 
my wife Bai Shiva should take in her independent possession all the immoveable and moveable 
properties... . Whatever immovesble or moveable property may remain should be enjoyed by 
my wife Bal Shiva independently in any way she chooses of her own free-will. . And after the death 


* Decided, April 8, 1946. Second Appeal by N. M. Patel, Civil Judge (Junior 
No. 159 of 1046, from the decision of vision) at Dhandhukha, in Suit No. 10 of 
N.C. Vakil, Assistant Judge at Ahmedabad, ia 1941. 

Appeal No. 150 of 1943, reversing the decree 
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of my wife Bal Shiva whatever immoveabls and moveable properties might be left should after- 
the death of my wife Bai Shiva be taken by my daughter in her possession.” 

On August 10, 1940, Bai Shiva, who was in possession of the property, made 
disposition of moveables worth Rs: 4,845, by a deed described as Dharmadai 
settlement and certain persons were appointed as trustees to carry out the directions 
contained in the settlement deed. Bai Shiva died on September 7, 1940. 

On April 20, 1941, the plaintiff filed the present suit against the trustees for a 
declaration that the settlement deed of August 10, 1940, passed by Bai Shiva, was 
void, and to get back the sum of Rs. 4,845, on the ground that under Sadashiv’s 
will, Bai Shiva did not get an absolute estate and she was not, therefore, entitled 
to effect the settlement. 

The trial Court decreed the plaintiffs suit. On appeal the appellate Judge 
held that Bai Shiva got an absolute estate under her husband’s will and, therefore, 
she was entitled to make the settlement in respect of the moveables. He dismissed 
the plaintiff’s suit. 

The plaintiff appealed to the High Court. 

G. N. Thakor, with B..G. Thakor, for the appellants. 

N. C. Shah, for respondents Nos. 1, 8 and 4. 


RAJADAYAKSHA J. The point that arises for consideration in this second ap 
is about the construction of a will of one Sadashiv Laxmiram Bhatt who di 
May 18, 1989, leaving a will dated April 28 1989. He left behind him his wife- 
Bai Shiva and bis daughter Bai Savita who was married to one Tripurashankar 
Shivashankar. After referring’ to these relatives and giving the description of 
his moveable and immoveable properties, he proceeded to state as follows in exhibit 
27: 

“I appoint my wife Bai Shiva waras of all this because Bal Shiva stays with me and she serves. 
me very well and I have full faith that in future also she will serve me very well and henoe by this 
will I make my wife Bai Shiva maras of all the properties, moveable and immoveable, after my 

The testator then stated that during his lifecime he was full owner of this poy 
and thus entitled to add to or decrease it. But that after his death, the 
pro ties, moveable and immoveable, and all the dues that were due and that 

might be due and what was omitted to be written in the will but may be found, 
Bat Shiva was to take in her own possession of her own free-will, that out of the 
same according to his reputation and custom, Bai Shiva and. his daughter Bai 
Savita and his nephew Lalshankar and his son-in-law Tripurashankar were to 
perform the funeral obsequies and ceremonies. After the performance of these 
obsequies and ceremonies, ‘‘ Bai Shiva was tc enjoy independently all the remaining 
pro , moveable and jmmoveable, in a way that was according to her liking 
and in such way as she liked.” The testator then went on to say: 

“After the death of my wife Bai Shiva whatever moveable and immoveable property may be 
left by her the said property both moveable and immoveable is to be taken possession of by my 
daughter and out of that property my daughter Savita, my nephew Lalahankar and my son-in-law 
Tripurashonkar should perform the funeral rights of my wife Bai Shiva, and whatever moveable 
or immoveable property was then left should be tak=n possession of by Savita and, if Savita was 
not alive, by her maras sons and they should make dispositions of it in any manner they Hked.’ 

After the death of the testator, Bai Shiva who obtained possession of the pro- 

ies made FA aaa of the moveables worth Rs. 4,845 by a deed descri as 
harmadai Settlement on August 10, 1940, and certain persons were appointed 
as trustees to carry out the directions cortamed in the Settlement deed. Bai 
Shiva died on September 7, 1940, and thereupon Bai Savita instituted the present 
suit on April 20, 1941, to get back the sum of Rs. 4,845 on the allegation that under 
the will of the deceased Sadashiv, Bai Shiva did not get an absolute estate and was 
not therefore entitled to effect a settlement of the moveable properties in the 
manner she had done. The trial Court accepted this contention and decreed the 
suit. The trustees then appealed to the District Court of Ahmedabad, and the 
learned Assistant Judge who heard the appeal came to the conclusion that Bai 
Shiva got an absolute estate under the will of her deceased husband and that 
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therefore she was èntitled'to make a settlement in respect of the moveables. He 
therefore allowed the appeal, set aside the decree of the lower Court and dismissed 
the plaintiffs suit with coats. It is against that order that Bai Savita the original 
plaintiff has come in second appeal. 

Mr. Thakor on behalf of the appellant has referred to a large number of cases 
where, according to him in wills similar to the present one, the Courts have come 
to the conclusion that only a life estate was conferred upon the widow. But in 
this connection it is just as well to remember the warning which was given by 
their Lordships of the Privy Council in Sasiman Chowdhurain v. Shib Narayan 

At p. 82 they say: 

‘Their Lordships may observe that it is always dangerous to construe the words of one will 
by the construction of more or less similar words in a different will, which was adopted by a Court 
in another case.” 

The proper way to approach a case of this kind was laid down by this Court in 
Gulbayi v. Rustomji,* where Marten J. observed as follows (p. 885) : 

“But it is equally clear that the whole of a will has to be looked to, to ascertuin the intentions 
of a testator, and that the Court must, if it oan, reconcile the various clauses ina will. Further, 
as pointed out by Mr. Justice Joyce in Sanford, In re: Sanford v. Sanford? as being an observation 
which has been made in a large number of cases, one has first to endeavour to see what fs the true 
construction of the particular will before the Court irrespective of any authority, and then to see 
whether there is any authority which prevents one from coming to that conclusion, and not first 
to turn to the authorities, and then to see whether the particular will before the Court comes 
nearest to one will or to another will in the decided cases.” 

In Shalig Ram v. Charanjit Lal‘ the Privy Council again- emphasised the same 
point when they observed at p. 289 as follows : 

“The intention of the testator must be gathered from the terms of the will, reading it as a 
whole, and not much assistance is to be gathered from the numerous cases which were cited 
to the Board, and in which the terms ofthe wills under consideration differed from the terms of 
the will in the’ present appeal.” 

Having regard to these observations as regards the principle to be borne in mind 
in construing wills, it seems to me that reading the as a whole, the testator in 
this case intended to confer upon his wife’ Bai Shiva an absolute estate and not a 
limited estate as contended by Mr. Thakor. In the first part of the will the testator 
makes his wife Bai Shiva the waras of all his moveable and immoveable property. 
Then after giving directions as regards the performance of the o es, he 
directs Bai Shiva to take possession of the ee ee and to 
enjoy the same independently acco to her liking, and then he goes on to say 
that whatever ds oad may remain Bai Shiva had enjoyed it during her 
lifetime, it was only that p propery which Bai Savita was to take possession of 
and enjoy after the death of Bai Shiya. The use of the word “waras,” the 
direction that she should enjoy the property in accordance with her own wish 
and liking and that it was only that property which was left, on the death of 
Bai Shiva, that was to go to Bai Savita, all in my opinion go to show that the 
testator intended to confer upon Bai Shiva an absolute estate. 

It was contended by Mr. Thakor that in construing such wills one had to bear 
in mind the chaeerations of the Piivy Council in Mahomed Shumsool v. Shewuk- 
ram,* where they observe as follows (p. 15): 

Tn construing the will of a Hindi tt winot Uiipeoneh tà take tit Gonsidahation what are kiom 
to be the ordinary notions and wishes of Hindus with respect to the devolution of 
It may be assumed that a Hindu generally desires that an estate, especially an ancestral estate, 
shall be retained in his family; and it may be assumed that a Hindu knows that, as'a general 
rule, at all events, women do not take absolute estates of inheritance which they are enabled to 
alienate. Having reference to these considerations, together with the whole of the will, all the 
expressions of which must-be taken together without any one being insisted upon tothe exclusion 
Et Hiir RE ae oe OF Seem re ee ce cutee Seema rey Main oun abetantialy agre 
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upon this point, are right in construing the intention of the testator to have been that the widow of 
his son should not take an absolute estate which she ahould have power to dispose of absolutely, 
but that she took an estate subject to her daughters succeeding her in that estate.” 

It is true that these observations of the Privy Council have again been referred 
to with approval in Radha Presad Mullick: v. Rantmont Dassi. But in a case which 
was decided a few months earlier in Surajmant v. Rabi Nath Ojha * their Lordships 
gave effect to the full intentions of the testator, and although it was a will of a 
Hindu made in favour of his wife, they held that the widow got an absolute estate 
and not merely a life interest. In Kanhya Lal Missir v. Musammat Hira Bibi 
the High Court took the view that it was notaruleof universal application that the 
Hindus are averse to giving absolute estates to females or that women do not take 
absolute estates of inheritance which they are enabled to alienate, and very recently 
Mr. Justice Kania has made the following observations in Bat Bhuribat Sukhanand 
y. Advocate General, Bombay * (p. 6785): 

“Observations from several cases laying stress on the fact that in construing the will of a Hindu 
it should be remembered that he did not want, particularly in respect of any immoveable property, 
to give his widow an absolute estute and that he should be deemed conscious of that and that 
normally she would have no power of alienation, were read ont. I must point out that those 
observations to say the least are entirely out of dace. With the progress of time notions have 
changed and that is recognised by the Hindu Women's Right of Property Act ( XVIII of 1987 
as amended by Act XI of 1988). The Courts have now to recognise that in the absenoe of any 
testamentary disposition on the death of a man his widow acquires an equal right with the sons 
in her husband’s estate. It should be recognised also that a Hindu testator has full knowledge 
of what the word ‘owner ’ (malfk) means and it need not necessarily be thought that when he 
consciously uses that word, unlese otherwise Indicated, he means anything less than full ownership 
as construed in the case of any other citizen of India. Whatever may have been the view in 
considering the wills of Hindus in 1874 (when the basis of this discussion appears to have started in 
reported cases), the trend of the later decisions clearly is that if words showing that full ownership 
is given to the widow are used, they are not to be lightly brushed aside on some supposed idea 
of a Hindu giving restricted estate only to his widow or female relations. It is true that a will 
as a whole must be construed and if there are words which clearly limit the words previously 
used giving an absolute estate the same should be given effectto. But in my opinion it is improper 
in the year 1042 to approach a will of a Hindu with any preconceived notions which are not 
applicable to a testator of any ather community.” 

With respect I am in entire agreement with the views expressed by Kania J. 

It was then argued that in the present will the word “‘malik” has not been used 
but that Bai Shiva had been made a waras of the estate. In Chunilal v. Bai Muli’ 
this Court held that there was no real differerce in the meaning of the word ‘‘waras,” 
i.e. heirs, and the word “malik”, i.e. the owner. Mr. Justice Broomfield adopted 
this view in Govindbhai v. Dahyabhai. In Shalig Ram v. Charanjit Lal’ the 
word that was used was “waras,” and it was held that this word gave an absolute 
estate to the widows of the testator. Similarly the word ‘“‘marisa” was held to 
confer an absolute estate on zhe widow in Kanhya Lal Missir y. Mussamat Hira Bibi. 
If then the word ‘“‘waras’’ has the same connotation as the word ‘‘malik” and the 
word ‘‘ malak ” has been held in Lalit Mohan Singh Roy v. Chukkun Lal Roy; ‘ 
Bepinmohan Singh Roy v. Chukkun Lal Roy ; Priambada Roy v. Chukkun Lal Roy? as 
conferring a heritable and an alienable estate in the absence of context indicating 
a different meaning, it must follow that the word ‘‘waras” must be given the same 
meaning as conferring upon Bai Shiva an absolute heritable and an alienable 
estate unless there was something m the context and in the words used in the sub- 
sequent part of the will which could be construed as cutting down an absolute 
estate as indicated by the word ‘“‘waras.” 

It is true that in the present will there are no words conferring expressly on 
Bai Shiva the right to alienate the property. The case of Surajmani v. Rabi 
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Nath Ojha was explained by their Lordships of the Privy Council in Bhaidas Shivdas 
v. Bai Gulab,’ as laying down that the power of alienation need not be conferred 
upon the devisee by express terms, but that if words were used conferring absolute 
ownership upon the wife, the wife enjoyed all the rights of ownership without their 
being conferred by express and additional words, unless the circumstances or the 
context were sufficient to show that such absolute ownership was not intended. 
The point to consider in each case was stated by the Privy Council in Raghunath 
Prasad Singh v. Deputy Commissioner, Partabgarh,* as follows: “the question for 
determination has always been whether there are dispositive words creating an 
estate of inheritance in the first instance; and, if so, whether the subsequent 
restrictive clauses are sufficient to displace the effect of such dispositive words or 
whether such subsequent clauses are merely repugnant to the absolute estate.” 
In the present instance, in my opinion, the word ‘‘waras” confers an absolute 
estate of inheritance, and there are not only no restrictive clauses, but the words 
subsequently used, in my opinion, emphasise the absolute nature of the inheritance, 
because the will goes on to say that if any property remained on the death of 
et ne, it was only such property that was to be taken possession of by Bai 
vita. 

_ All the authorities which are referred to at the Bar were considered by this Court 
in Govindbhai v. Dahyabhai’ where Mr. Justice Broomfleld made the following 
observations (p. 180):— 

“These authorities, in my opinion, do establish this, viz., that where it is clear on reading the 
dostrument as a whole that the testator intended an absolute gift over after a life estate or series 
of life estates, then that intention will be given effect to in spite of the fact that the language 
used would ordinarily, that is apart from the contrary intention appearing from the context, have 
sufficed to confer an absolute estate on the person taking in the first instance. Those taking the 
estate ultimately will then get a vested interest at once. The cases cited by the learned counsel 
for the respondents in this connection, Surajmani v. Rabi Nath Ojha, Bhaidas Shiodas v. Bai Gulab, 
Ramchandra Rao v. Ramchandra Rao, Sasiman Chowdhurain v. Shib Narayan Chowdhury," 
and Labi Mokun Singh Roy v. Chukkun Lal Roy contain nothing inconatstent with this proposition, 
since what is laid down in those cases as to the nature of the estate taken by a Hindu widow, 
is all subject to the condition that a contrary intention does not appear from the context.” 

Mr. Thakor relied on the principles laid down in the above quotation and conten- 
ded that although the word ‘‘waras’” might have sufficed to confer an absolute 
estate on Bai Shiva, the intention of the testator was to confer a life estate 
inasmuch as he also wanted Bai Savita to succeed to the property after the 
death of Bai Shiva. In this connection he referred to two or three cases of the 
Court where the word ‘‘malak”’ or ‘‘ waras” has been used in connection with con- 
ferring an estate upon the wife and still this Court had come to the conclusion that 
only a life estate was given to the widow. The first case that he relied upon was 
Lallu v. Jagmohan,’ where the testator made a will making his wife Bai Suraj the - 
owner of the property. The wife had powers to do in the same way as he had 
absolute powers to do, and in case of his wife’s death, his daughter Mahalaxmi 
was the owner of the said property; and it was held that Bai Suraj took only a 
life estate under the will, and Mahalaxmi got a vested remainder. Another case on 
which Mr. Thakor relied was Chunilal v. Bat Mult, where the testator said that after 
his, death his wife was the rightful heir, and that after the death of his wife his 
daughter Bai Nathi was the rightful heir. It was held that the wife took a life 
estate and Bai Nathi took an estate vested in interest from the testator’s death. 
But both these two cases were decided prior to the decision of the Privy Council 
in Surajmant v. Rabi Nath Ojha and, as pointed out by Mr. Justice Broomfield in 
Govindbhai v. Dahyabhai, following the dictum of Macleod C. J. in Mulchand v. 

-Bai Rukshmani,’ ‘' Surajmani’s case had overruled the view previously current in 


1 (1821) L. R. 49 I. A. 1, 8. C. 24 Bom. L. R. 983. 

8. c 24 Bom. L. R. 551. 5 (1921) L. R. 40 I. A. 235, 
3 (1929) L. R. 56 I. A. 372, 8. c. 24 Bom. L. R: 576. 
í s. c. 82 Bom. L. R. 129. 6 eee ee 
3 (1985) 88 Bom. L. R- 175. 7 (1932) 25 Bom. L. R. 189. 
4 Noa 1 R. 47 I. A. 129, 
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Bombay that there was a ur ae chat a widow was not intended to have the 
power of alienation and therefore in Lalu v. Jagmohan and Chuntlal v. Bat 
Mauli the Court might not have held thet the widow had an absolute estate anyhow 
even apart from the gift over.” In both these cases, the terms of the will more or 
Jess assumed that after the death of the widow the whole of the estate would go to 
the daughter. There were no words in those wills, as we find in the present one, 
which would that there may possibly be no estate left on the death of the 
wife, indicating thereby that the wife had an absolute power of alienation over the 
porer Mr. Thakor also referred'tc the case of Mulchand v. Bai Rukskmani. 
ndoubtedly in that case the widow was given power “to consume, enjoy or do. 
what she liked with respect to what remained out of the property of the testator,” 
_and after the death of the wife the son Chimanlal was made the owner of the estate. 
But the ial considerations of that case have been pointed out in Gootndbhat 
v. Dahyabhai. At page 181 Mr. Justize Broomfield observes : 

“ As for Mulchand Jekisondas v. Bai Rukeenant the gift over in that case was to the testator's 
son, and that was the circumstance on which zhe Court mainly relied in holding that the widow 
was intended to have a life interest only.” 

- In my opinion, therefore, none of the 2ases relied upon by Mr. Thakor—two of 
_ which were decided prior to Surajmani’s case—are of any assistance in the present 

case for the purpose of holdirg that the widow got only a life estate in the property. 

The two cases which are more in peint are Bhatdas Shivdas v. Bat ! and 
Thayalat Achi v. Kannammai.: In thefirst case, by clause 8 of the will, the testa- 
tor constituted his wife the owner of the property and provided that she should 
leave whatever property might remain efter her death to the two named daughters 
as she liked. This is a clear indication that the testator intended his’ wife to do 
what she liked with the property and ths constituted her an absolute owner there- 
of, and the daughters were named as the persons who were to succeed to the pro- 
perty only if any such property remainsd at the death of the wife. Under these 
circumstances their Lordships held that the testator gave an absolute estate to the 
widow. Similarly, inthe present case, the clause which makes the daughter Bai 
Savita the owner of whatever property remain on the death of Bai Shiva clearly 
indicates that Bai Shiva wes to have an absolute estate in the property and Bai 
Savita was intended to succeed only to suck property as remained at the death of 
Bai Shiva. Similarly, in Thayalai Achi v. Kannammal, the wife of the testator 
was given a full authority to enjoy the property, for effecting wills etc., and that if 
any property remained at the time of her desth, the testator directed that it should. ~ 
be taken by Nataraja Pillai after her death. On a construction of the will, it was 
held that 

“the testator had the intentioc of giving to his w-fe a right to enjoy the property as absolutely 

as possible and that if she did not, during her lifetime, get rid of the property or that into which it 
had been turned and did not leave it by will, h-r enjoyment would come to an end with her death 
and what was left... would pass to N.” 
Both these cases in my opinion are clearly applicable in construing the will in the 
present case. J am therefore of opinior that on the true construction of the will the 
testator gave an absolute estate to Bai Shiva and that therefore the deed of settle- 
ment made by her during her lifetime cannot be rena See on the ground that 
Bai Shiva had no authority to effect that settlement. my opinion the veiw 
taken by the learned Assistant Judge is correct. ‘ 

The appeal fails and is therefore dismissed with costs. 


1 [1985] A. I. E. Mad. 704. 
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. Before Mr. Justice Sen. 
LAXMAN GANESH SHUKLA v. BALIRAM LAHANU PATIL.* 
-Ctoil Procedure Code (Act V of 1908), O. XXI, r. 68—Claim petition in execution proceedings — 
~ Non-payment of process fee—Order "struck off” made by Court—Whether such order amounts 
to dismissal of application. f 

An order made by tho Court, on a claim petition, to the effect that it was “struck off” 
for non-payment of process fee, means the dismissal of the application and is an order made 
under O. XXI, r. 68, of the Civil Procedure Code, 1908, and is conclusive between the parties. 
Cannanore Bank, Lid., v. Madhavi! Nemagauda v. Paresha, Trimbak Twnbdu v. 

Siparw Chaturdas* and Maruti v. Ramchandra,‘ referred to. 

Surr for possession of land. The land in dispute belonged originally to one 
Punju Totaram. The eastern half of it was purchased by Laxman (plaintiff) 
at a Court sale on March 20, 1989, in execution of the plaintiff’s decree against 
Punju. The plaintiff purchased the western half of the land from Punju on May 
27,1989. He was in possession of the whole land, but was RAE by Baliram 
(defendant) on June 1, 1989. The plaintiff filed a suit on July 2, 1940, to recover 
possession of the land from the defendant. The defendant contended that he had 
purchased the land from Punju on December 5, 1986, and that the transactions 
relied on by the plaintiff were bogus transactions. It appeared that the defendant 
had intervened in the execution proceedings by the plaintiff regarding the sale 
of the eastern half of the land putting forward his claim to the land under the deed 
of 1986. He failed to pay the process fee, and the claim application was struck off. 

The plaintiff failed to prove his title to the land and his suit was dismissed by the 
trial Court. In appeal, he raised the contention that as the defendant’s applica- 
tion in the execution proceedings was dismissed, the order was conclusive between 
him and the defendant under O. XXI. r. 68, of the Civil Procedure Code, 1908. 
‘The appellate Court negatived the contention and dismissed the suit on merits. 

The plaintiff appealed to the High Court. 


B. N. Gokhale, for the appellant. 
G. S. Gupte, for the respondent, 


Sen J. This is an appeal by the plaintiff who brought a suit for the recovery 
of a piece of land alleging that he became the owner of the eastern part of the 
said land under a Court auction held in March 1989 and that he purchased the west- 
ern part of it by a private sale in May 1989, the original owner being one Punju 
Totaram. As according to him he obtained possession of the whole land and was 
dispossessed thereafter by the defendant, he brought the present suit. The defen- 
dant’s case was that Punju Totaram had already parted with his title in his favour 
-by a sale in 1986 and aHieensticiy that both the sales relied on by the plamtiff 
were bogus and collusive. The trial Court found that the plaintiff had not proved 
his title nor his possession and dispossession by the defendant within 12 years 
prior to the suit and, therefore, dismissed the suit. On appeal by the plaintiff to 
the District Court, the appellant relied on a new ground, namely, that the plea of 
the defendant as regards the eastern of the suit property that he had title 
and possession was barred under O. T. 68, as during the execution proceedings 
leading to the Court auction the defendant had raised this very plea, and as he 
did not pay process fee thereafter, the Court had ordered, ‘‘process not paid. 
Struck of. No order as to costs.” Thereafter the execution went on and the sale 
was completed, a sale certificate being given to the plaintiff in 1989. The lower 
appellate Court found that Punju had sold the suit jand to the defendant prior 
to the auction sale and that the auction sale as well as the private sale in favour of 
the plaintiff were collusive transactions. As to the argument based oa O. XXI, r. 68, 
it held that the defendant was not precluded from setting up his claim with respect 


* Decided, June 28, 1946. Second A 1 942] Mad. 336. 
No. 208 of 1046, from the decision of 2 le L L. R. #2 Bom. 640. 
G. N. Katre, Assistant Judge at Dhulia, 8 (1988) I. L. R. 57 Bom. 213, 
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to the eastern part of the suit property. Accordingly, it confirmed the lower 
Court’s decree and dismissed the appeal. In the present appeal by the plaintiff, 
the orders of the lower Court with regard to the western half of the suit property 
are not challenged, but it is only in so far as the decree relates to the eastern part of 
the said property that this appeal has been ergued. It is contended on behalf of 
the appellant that the order ‘‘struck off’ made on exhibit 45, the claim petition 
of the defendant, amounts to a dismissal of the application and that, therefore, 
that order became conclusive or final, so that the d kadant cannot in the present 
suit rely on the claim put forward in the execution proceedings. It seems to me, 
as held in Cannanore Bank, Lid. v. Pattarkandy Arayanvectittl Madhavi,! that 
where the claim petition was not presced and there was an order of dismissal, 
even if there is no investigation of the claim petition, an adverse order against a 
claimant is conclusive unless a suit is brought by him to establish his claim within 
a year of the said order, and that unless such a suit is brought, the party against 
whom the order is made cannot assert, either as plaintiff or as defendant in any other 
suit or as a party to any other proceedings, the right denied to him by the order : 
see Nemagauda v. Paresha* and Trimbak Tumbdu v. Siparu Chaturdas.* Mr. Gupte, 
however, has contended that the order “‘struck off” does not amount to an order 
of dismissal, as it was competent to his client to bring a similar application again 
and pay the necessary process fee on the analogy of O. IX, rr. 2and 4. But this 
argument overlooks the fact that such an application can only be made after the 
order passed for default has been set aside. In the present case no attempt was 
made to get the order passed set aside and there can be no doubt that if it is an order 
under r. 68 it has now become conclusive. Mr, Gupte has relied also on Maruti v. 
Ramchandra,‘ where the Court made an order that the claim application need not be 
proceeded with and it was held that thas was not an order adverse to the claimant. 
He has contended that the order ‘‘struck off” should be interpreted to mean 
either that the claim was not pressed or that the Court declined to pass any order 
on the application. I do not think that this contention can be sustamed, because 
the order was made on account of default of the defendant and must be taken to 
o the dismissal of the application and hence an order made under r. 68 of 

, XXI. 

2. The next question that arises ic whether in this case the defendant can 
be said to have asserted the right denied to him by the order, and if not, whether 
there is any bar against him due to the dperation of O. XXI, r. 68. This is a suit 
based on an alleged title and the plaintiff has treated the defendant as a trespasser. 
If the defendant is not allowed to assert or prove the right he claims in the claim 
petition, he would, no doubt, be in the posizion of a trespasser; but the trespasser 
can undoubtedly put the plaintiff to the proof of his title where he is in possession, ` 
and this is exactly what the defendant has done in his alternative case, alleging 
that the auction sale on which the plaintiff has relied was a bogus or a collusive 
transaction. The lower appellate Court, after raising an issue as to the collusive 
nature of the auction sale as well as zhe private sale in favour of the eae 
came to a negative finding and that on the face of it is a finding of fact, Exhibit 45, 
the claim petition made by the defendant, is a part of the evidence relating 
to this issue on the examination of which as well as of the other evidence 
the lower appellate Court has come to a negative finding. It does not ps ere 
me that exhibit 45 could have been prevented from being produced or 
into the evidence nor could its consideration, as a piece of evidence on the point of 
the plaintiff’s title, be said to be barred owing to the operation of O. XXI, r. 68. 
It can, therefore, be said that the defendant, without asserting any title at all, 
has succeeded in getting a finding as tc the bogus nature of the auction sale relied 
on by the plaintiff, and that I think he was entitled to do. The finding of the lower 
ee Court on this Lia cannot, therefore, be interfered with by this 


urt in second appeal. e appeal, therefore, fails and is dismissed with costs. 
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Before Mr. Justice Macklin and Mr. Justice Bavdekar. 
MARUTI DHONDI SHINDE r. GUNA DHONDI SHINDE.* 
Hindu law—-Adoption—Step-mother of last male holder making adoption—-Last male holder dying 
unmarried and leaving mother—V aHdity of adoption. 
Under Hindu Jaw adoption by a step-mother is valid even during the lifetime of the mother. 
A Hindu died leaving a senior widow, a junior widow and a son by the latter, The son 
died unmarried. The senior widow then adopted a son. In a sutt by the junior widow 
to set aside the adoption, a question arose, whether the adoption was invalid being an adop- 
tion by a step-mother of the last male holder :— i 
Held, that the adoption by the step-mother was valid. , 
Amarendra Mansingh v. Sanatan Singh,! Anant Bkikappa Pail v. Shankar Ramchandra 
Patil,’ followed. 
Anandibai v. Kashkibai," Hirabhartki v. Bai Javert and Bassangowda v. Rudrappa,* 
treated'as overruled and therefore not followed. 
Sadashiv v. Reshma,‘ referred to. 

Oxer Dhondi died in 1981 leaving two widows, a senior widow by name Bakula 
(defendant No. 8), a junior widow Guna (plaintiff) and a son Bali by the latter. 
Bali inherited his father’s property, but he died unmarried on May 19, 1987, at the 
age of eight years. On his death the property was inherited by the plaintiff. 

Bakula adopted Maruti (defendant No. 1) on May 17, 1940. On August 14, 
1940, the plaintiff sued to recover possession of the property from the defendants 
alleging inter alia that the adoption of defendant No. 1 was invalid as Bakula who 
was a step-mother of the last male holder Bali had no power to adopt. 

The trial Court decreed the plaintiff’s suit holding that Bakula had no power to 
adopt and that her adoption of defendant No. 1 was invalid. The lower appellate 
Court confirmed the decree of the trial Court and dismissed the appeal. 

Defendant No. 1 appealed to the High Court. 


P. V. Kane and S. R. Parulekar, for the appellant. 
V. S. Desai and A. A. Gajendragacka), for the respondent. 


Mackin J. In the action which has given rise to this second appeal a junior 
widow sued a person adopted by her senior widow for the property which went to 
the adopted son by adoption. It was agreed at the trial that the issue relating to 
the validity of the adoption should be determined first, on the assumption for the 
sake of argument that the adoption had in fact taken place. Both the Courts 
below have held that the adoption was an invalid adoption and, there being no 
other effective defence to the suit, the plaintiff was bound to succeed. They 
therefore passed a decree for possession of the property in favour of the plaintiff ; 
and the defendant has appealed. 


The only question with which we are concerned in this gage is whether the 
adoption, assuming that it took place, is valid. It is to be noticed that the 
adoption was by a step-mother of the last male holder. The late husband of the 
two widows, Dhondi, died leaving a son to his junior widow in addition to the two 
widows. The son died himself childless and unmarried, and on his death the 
property went to his mother, who has accordingly been divested by the adoption’ 
set up by the defendant. In holding that the adoption is invalid being an adoption 
by a step-mother of the last male holder, the Courts below have relied on three 
decisions of this Court: Anandibai v. Kashibai,! Hirabharthi v. Bai Javer, and 
Bassangowda v. Rudrappa.? On behalf of the unsuccessful defendant it has been 
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argued that all three cases have been impiedly overruled by reason of the decision 
of the Privy Council in Amarendra F v. Sanatan Singh, followed as it was 
by a later decision of the Privy Council in Anani Bhikappa Patil v. Shankar 
Ramchandra Patil, 

It will be convenient to deal with the decision of the Privy Council before deali 
with the decisions of this Court. In Amarendra’s case it was laid down with a goo 
deal of emphasis that great caution should be observed in shutting the door upon 
any authorized adoption by the widow of a sonless man ; and since the foundation 
of the Brahminica) doctrine of adoption is the duty which every Hindu owes to 
his ancestors to provide for the continuance of the line, the true basis of an adoption 
must be spiritual considerations rather zhan considerations of property. There 
had been a long line of decisions of this Court in which the vesting and severe 
of property had been regarded as in one way or another a test of the validity o 
certain classes of adoption; but the Pr-vy Council held that the vesting of the 
peepee on the death of the last holder in some one other than the adopting widow, 

e it another co-parcener of the joint fanily or an outsider claiming by reverter 
or even by inheritance, cannot be in itself the test of the continuance or extinction 
of the power of adoption. Amarendra’s case was a case of an adoption to her 
husband by the mother of a son who himself died sonless and unmarried, and the 
adoption was upheld by the Privy Couneil in spite of the fact that the property 
had vested absolutely before the adoption in a person other than the adopting 
widow. It is true that in one part of their judgment their Lordships agreed that 
there must be some limit to the exercise of the power of adoption, or at all events 
some conditions in which it would be either contrary to the spirit of the Hindu 
doctrine to admit the continuance of the power to adopt or inequitable in the 
face of other rights to allow it to take effect; see p. 249. But it is evident that 
their Lordships did not consider it inequitable to disturb the rights of the person 
holding the property ostensibly as an absolute owner in Amarendra’s case. It is 
argued with some force that a fortiori the case with which we are now dealing, 
being a case of disturbing the rights of one who is only a limited owner, cannot 
be regarded as a case where ic would be inequitable to allow the ordinary conse- 
quences of an adoption to take effect. Not long after the decision in Amarendra’s 
case a full bench of this Court in dealing with a case of adoption to the 
validity of the adoption but refused to give effect to it on the ground that to do 
80 would be divesting someone other than the adopting widow of property which had 
legitimately vested in him. But in Anard Bhikappa Patil v. Shankar Ramchandra 
Pati! the decision of the full bench was overruled. their Lordships holding that it 
was necessary to allow the ordinary consequences of adoption to take place. 

In view of these decisions the question is whether the decisions relied upon by 
the plaintiff can any longer be considered to be good law. Anandibai v. Kashibat 
decided that the consent of the junior widow is necessary to an adoption by the 
senior widow if the junior widow has inherited the property of her son as last 
male holder; and since it would be too much to expect her to give consent to 
an adoption by the senior wicow in suck circumstances, the case is really a case 
of the ordinary power of thesenior widowto adopt without the consent of the junior 
widow being limited in the special circamstances of that case. Hirabharthi v. 
Bas Jaer is an authority for the view that a power to adopt given to a junior widow 
by her husband comes to an end on the dzath of the son of the senior widow, since 
“the property of the senior widow’s son then vests in the senior widow. The third 
case, Bassangmoda v. Rudrappa, wesa case cf a step-mother adopting after she 
had inherited the property from her step-son, who had died sonless and unmarried 
ts motherless. vt was nevertheless d=cided that the step-mother could not 

opt, j : 

We have examined these cases, and we are satisfied that the ultimate basis of the 
decision in every one of them was the vesting or devesting of property, which in 
the light of the decision of the Privy Council in Amarendra’s case cannot be con- 
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sidered to be a good basis : and in so far as there is no other basis for the decisions, 
the cases must be considered as impliedly overruled. “We are unable to find any 
other basis in Hindu law or in logic for these decisions other than the vesting 
and devesting of property ; and we therefore think that they are no longer authori- 
ties which ought to be followed, still less authorities which we are bound to follow. 

On behalf of the plaintiff it has been argued that Amarendra’s case does not in 
terms overrule any of these cases and that we ought not to treat them as no longer 
good law if that can possibly be avoided. The Privy Council, in a passage 
oc-rurring at p. 256, say that the interposition of a grandson or a son’s widow brings 
the mother’s power of adoption to an end, but the mere birth of a son does not do 
so, and this is not based upon a question of vesting or devesting of property. 
‘Their Lordships thought that the true reason must be that, where the duty of 
providing for the continuance of the line for spiritual purposes, which was upon 
the father and was laid by him conditionally upon the mother, has been assumed 
by the son and by him passed on to a grandson or to the son’s widow, the mother’s 
power is gone; but if the son dies himself sonless and unmarried, the duty will 
still be upon the mother, and the power in her which was necessarily suspended 

-during the son’s lifetime will revive. 

It is argued for the plaintiff that this revival in the mother is a special exception 
to the rule that it is from the last male holder that the line is continued by adoption. 
We are not aware ourselves of any such rule, the rule in our opinion being that any 
widow has a right to adopt to her husband unless her power to adopt has come to an 
end. But whatever the rule may be, emphasis is laid in the argument upon the 

` fact that the Privy Council refers only to the mother and does not refer to a step- 
mother. We are referred at the same time to some remarks of Mr. Justice Divatia 
in Sadashto v. Reshma,’ which treats Anandibat’s case as being still good and by 
implication supports the argument that the Privy Council could have been referring 
only to mother as distinct from a step-mother. But I have already given reasons 
for holding that Anandibai’s case is no longer an authority; and, in the absence 
of the three judicial decisions which in our view are overruled by’ Amarendra’s 
case, there is no reason that we can see for distinguishing between a step-mother 
and a mother for the purposes of the exception laid down by the Privy Council 
to the ordinary rule, if deed it is an exception. The mother and the step-mother 
are equally widows of their husband - and that the widows would normally have 
priority in the matter of adoption, each has power to adopt to her husband in the 
absence of ial reasons to the contrary. After all the adoption is not to the son 
or step-son but to the late husband of the adopting mother. So far as we can see, 
it is impossible to exclude a step-mother on any principle except the outworn 
principle of devolution of property. We think therefore that the Courts helow 
were wrong in rejecting the adoption as invalid and the case must therefore go back 
for determination on the rest of the issues that arise. : 

Our attention has been drawn to a statement at the beginning of the judgment of 
the lower Fegan Court to the effect that the property in suit was the exclusive 
property of Dhondi, the adoptive father. We do not know how far that statement 
ig accurate ; nor do we know exactly its implications. But if it means that the | 

TO was the self- ired property of Dhondi, then it would not necessarily 

ollow that the adoption of the defendant gave him an interest in Dhondi’s property 
from the date of his adoption to the extent.of enabling him to divest the plamtiff 
of property which had come to her from her son, If there is any question of the 
property being the self-acguired property of Dhondi, there ought, we think, to be 
an issue to that effect. 

The costs of the appeals will be paid by the respondent plaintiff. 

Bavpexak J. All the three cases of this Court which are relied upon by the 
respondent proceeded upon the basis that the adoption was invalid, because it’ 
would have the effect of devesting a property which has once vested. The earliest 
case, Anandibat v. Kashibai,? as a matter of fact, referred to two Calcutta cases 
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which held, when holding that the adoption itself was valid, that it could not 
have the effect of devesting the property which was once vested. It is quite clear 
that now that the basis of these cases has gone in view of the decision of the Privy 
Council in Amarendra’s cese as well as in the case of Anant Bhikappa Patil v. 
Shankar Ramchandra Pat, they are no longer any authority for the proposition 
that a step-mother has no authority to adopt when the mother is alive even if 
she is the senior widow. f 

The learned advocate, vzho appears for the adopted son, relies, however, on the 
judgment in 4marendra’s case, page 256, which has been referred to by my learned 
brother. It is true that the word used there is ‘‘ mother”; but their Tordshipe 
were considering a case in which that word is proper. The question is as to whether 
there is any reason for supposing that the word does not include a step-mother. 
It has to be remembered that their Lordships of the Privy Council quoted with 
approval the full bench cese of Rambriehna v. Shamrao’, and the rule as to: 
when the power of a widow came to an end was stated there with reference 
not to the words ‘‘ mother and son,” but * widow and son,” and it is obvious that 
the word ‘‘ son”? must include a step-son, because otherwise the widow’s power 
would not come to an end even if her step-son died leaving a son or leaving a 
widow, and there is no authority whatsoever for the proposition that her power 
does not come to an end even in these circumstances. 

The learned advocate who eppears for the respondent has tried to make out that 
the power of a step-mother comes to an end immediately upon the birth of a son 
to a co-wife. That would lead to this anomaly that if the father died leaving two 
widows and a son by the junior widow and if the junior wife died before the son,. 
the senior widow could nat make any adoption at all, and we do not think that 
we should adopt a construction of the words which were used by their Lordships, 
(assuming those words could be construed like the words of a statute) whicb would 
make a line extinct in certain circumstances. 

The last point which was made was with regard to there being some sort of 
preference in this case. It was said that between the twò widows after all the 
senior widow was given s preference when the junior widow had no son. It is 
said that in case a father died leaving two widows and the junior widow had a son, 
ip that case the very fact that she had given birth to a son may entitle her to some 
preference over the senior widow who had no son when the father died. That 
might have been made a ground of preference, but even though there has been 
discussion and rulings on the question with regard to the powers of the two widows. 
to adopt, and on the question whether consent of the one or the other was not 
necessary, nowhere has there been any mention made that the junior widow could 
make a valid adoption in case she had given birth to a son. No such preference 
can therefore be given to the junior widow on the ground that she had a son living 
when the father died. It is obvious therefore that the result of the Privy Council’s 
decision in Amarendra’s case as well as in the case of Anant Bhikappa Patù v. 
Shankar Ramchandra Pati? nrast be that the three cases of this Court are no longer 
good law. 


Before Mr. Justices Macklin and Mr. Justice Distt. 
KASA KRISHNA GHORPADE v. VINAYAK GANGADHAR.* 
Hinds law—Inheritance and succession —Miiakshara—Clatmant’s father’s father’s daughter's son's 
son’s son—Whether claimant ccn inherit to him as bandhu. 
Under the Mitaksbara a person who is the deceased owner’s father’s father’s maternal 
grandfather's son's son is his heritable bandhu and can succeed to his estate. 
Ramchandra Martand Watkar v. Vinayak Venkatesh Kothekar,* Adit Narayan Singh v- 


1 ome 48 Bom. L. R. 1, r.o. Appeal No. 276 of 1942, the decree 
2 (1902) L L. R. 26 Bom. 326, passed by. D. B. Judge 
8.0. 4 Bon L. R. 815, F. B in Suit No. 168 of 1940. 


B. at 
+ November 18, [946. Second 8 (1914) L. R. 41 L A. 290, 
À No. 1105 of 1948, from the decision of _ 8.0. 18 Bom. L. R. 863. 
V. R. Sarar,Extra Assistant Judge at Satara, in 
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Makabir Prasad Tiwari, Hanmant Ramafi v. Vasudeo Hanmant, and Nagamma v. Linga- 
reddi,’ followed. 


Gajadhar Prasad v. Gouri Skhankar* and Lomji v. Miikabai,* dissented from, 


One Nana Bala died on January 20, 1929. The revenue authorities took 
possession of his property under the belief that there were no heirs to succeed to 
his estate. On July 15, 1988, one Bhau obtained a succession certificate to the 
property of Nana and got possession of it. On August 80, 1988, Bhau sold the pro- 
‘perty to Vinayak and Raghunath (defendants). i 

On December 12, 1988, Krishna (plaintiff) filed against Bhau a suit to obtain a 
declaration that he was the lawful heir of Nana Bala and to recover possession of 
the property. The trial Cout passed a decree in favour of the plaintiff holding 
that the plaintiff was the nearest heir of Nana Bala. On appeal the High Court 
confirmed the decree of the trial court. 

On June 17, 1940, the plaintiff filed two separate suits against the defendants 
Vinayak and Raghunath, contending that he was the heir of Nana as being Nana’s 
father’s father’s maternal grandfather's son’sson. Pending these suits the plaintiff 
died and his widow Kasa was substituted in his place. The defendants inter alta 
contended that the plaintiff was not the heir of Nana Bala. The two suits were tried as 
companion suits and the trial Judge dismissed them holding inter alia that the 
plaintiff was not a bandhu and he was therefore not entitled to the pro . On 
appeal the decrees of the trial Court were confirmed, the appellate Sadas holding 
that the plaintiff was not g heritable bandhu of Nana Bala. 

The plaintiff appealed to the High Court. 


J. G. Rele, for the appellant. 
P. V. Kane, with M. M. Virkar for K. N. Dharap, for the respondent. 


Dıxrr J. These two appeals arise out of two suits filed in each instance by one 
Krishna Ganu to recover froma different defendants possession of certain property. 
The defendants are purchasers from one Bhau Govinda. , 

The property involved in each suit originally belonged to one Nana Bala who 
died on January 20, 1929, without leaving any issue. It appears that Government 
took possession of Nana’s property in the belief that Nana no heir to succeed 
to his estate. Thereafter by miscellaneous application (No. 16 of 1988) Bhau 
Govinda obtained on July 15, 1988, a succession certificate to the property of 
Nana and on the strengthof the certificate he obtained possession of Nana’s 
property. On August 80, 1988, Bhau Govinda sold to Vinayak Gangadhar 
Phadnis (defendant in suit No. 168 of 1940) the property involved in the suit, 
viz. Survey Nos. 16-1, 17-1, 18-2 and 19-1 + 2 for Rs. 2,500. On the same day 
Bhau Govinda sold to hunath Narayan Jadhav (defendant in suit No. 168 
of 1940) the property involved in that suit which is Survey Nos. 14-2, 482-5 and 
459-2 for the consideration of Rs. 500. 

On December 12, 1988, Krishna Ganu filed against Bhau Govinda a suit (No. 1549 
of 1988) to obtain a declaration that he was the lawful heir of Nana Bala, and to 
recover from Bhau possession of the property. In that suit the learned First Class 
Subordinate Judge raised issues (1) Is the plaintiff the heir of the deceased Nana 
Bala ? and (2) Who is the nearest heir to him; whether the plaintiff or the defendant ; 
and he answered the first issue in the affirmative and the second issue in favour 
of the plaintiff. In the result, he in favour of the plaintiff a decree for 
possession of the suit property with costs of the suit. From that decree the 
defendant preferred in this Court First Appeal No. 86 of 1986 and on August 9, 
1989, this Court affirmed the finding of the trial Court that the plaintiff was the 
heir of the deceased Nana Bala, but this Court made certain consequential orders 
on Bhau’s contention that as the plaintiff had sold certain survey numbers, he 
could not sue for possession of the same. 

In 1940 Krishna Ganu commenced the present suits against defendant Phadnis 


1 (1921) L. R. 48 L A. 86, 8 reel Mad. 759, F. B- 
8. ©. 28 Bom. L. R. 692. 4 (1982) L L. R. 54 AlL 608,782,738, F.B. 
2 (1942) 45 Bom. L. R. 95. 5 (1900) 2 Bom. L. R. 842. 


860 THE BOMBAY LAW REPORTER. [voL xL. 


and defendant Jadhav for possession of the property, costs and mesne profits 
alleging that he was the heir of Nana Bale and that his title had been established 
in Civil Suit No. 1549 of 1988. Pending the suits, Krishna died and his widow 
Kasa was substituted in his place. P 

The defendant in each case raised the contentions that the plaintiff was not the 
heir of Nana Bala and that as esch of the defencants was not a party to the previous 
suit, the finding recorded in the previous suit was not binding upon them. : 

The two suits were with the consent of the parties tried as companion suits. 


The learned trjal Judge dismissed each of the two suits, holding that the plaintiff 


was not a bandhu and as he hed no title, he should fail. On the question of res 
judicata he held that the defence was not barred by res judicatu. On appeal, the 
earned Extra Assistant Judge confirmed the decrees of the trial Court, holding 
that deceased Krishna was not a heritable bandhu of Nana Bala, that Bhau Govinda 
was not a samanodaka of Nana Bala, that the defence was not barred by res 
judicata, that Survey Nos. 19-1 and 482-5 dic not belong to.the estate of Nana 
Bala, and that as Krishna’s rigtt to recover possessidn of Survey No. 16-1 had been 
negatived in First Appeal No. £6 of 1986, the plaintiff’s claim was not sustainable. 
Against the appellate decrees the plaintiff’s heir bas filed these two appeals. As 
the suits and the appeals were disposed of by a common judgment in the Courts 
below, it will also be convenient here to dispose of them by a common judgment. 

On behalf of the appellant two points have been taken. It is contended that as 
the defendant in suit claims through Bhau Govinda, the defence that the 
plaintiff was not the heir of Nana Bala was barred by reason of the decision in 
Suit No. 1549 of 1988. The Courts below toox the view that the contention was 
not barred. It should be noted here that the former suit had been filed by the 
plaintiff against Bhau Govinda, through whom the defendant in each suit claims 
title to the suit property. Brt the purchases on which each of the defendants 
relies took place prior to the mstitution of the former suit. It is observed at p. 66 
of Mulla’s Civil Procedure Code, 11th Edition, that— 

“In order that a decision in a suit between A and B may operate as res judicata in a subsequent 

suit between A and C, it is necessary to show that C claims under B by a title arising subsequently 
to the commencement of the first suts Thus, a purchaser, mortgagee, lessee or dance of a property 
is not estopped by a decree obtained in a suft against the vendor, mortgagor, lessor or donor 
commenced after the date of the purchase, mortgage, lease or gift.” 
With respect, we agree with this statement of the law. That being so, we confirm 
the finding of the trial Court that the defendant in each of the two suits is not 
estopped from disputing the ticle of Krishna Ganu as the | representative of 
deceased Nana Bala by reason of the decision in Civil Suit No. 1549 of 1988 and 
in First Appeal No. 86 of 19886. 

It is next contended on the appellant’s behalf that plaintiff Krishna was a 
heritable bandhu and as such entitled to succeed to Nana Bala’s estate. In order 
to understand the relationship between Krishna Ganu and Nana:Bala it will be 
necessary to set out the pedigree which appears at page 5 of the print and which 
is as follows :— \ 


Piraji Ghorpade 
m 7 Sedu 
| | 
Ganu Mohana = Bapu 
Krishna Bala 


With respect to this pedigree the plaintiff and the defendants are not agreed in 
one respect. While the plaintiff says that Mohana was the wife of Bapu, the 
defendants assert that she was the wife of Sadu and the mother of Bapu. On 
the evidence the appellate Court holds that Mohana was the wife of Sadu and not 
of Bapu. Upon this finding the appellate Court holds that Krishna was not a 
heritable bandhu of Nana and was not, therefore, entitled to succeed to his estate. 
The appellate Court holds that if the plaintiff's contention was right the plaintiff 
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would be a heritable bandhu and his place would be at serial No. 4 in the list of 
piiri bandhus set out at page 64, Mulla’s- Hindu Law, 8th edition. As, however. 
the learned Judge held against the plaintiff, he recorded a finding that plaintiff 
Krishna was not a heritable bandhu of deceased Nana Bala. 

The learned advocate for the appellant accepts the position that Mohana was 
the wife of Sadu and contends that even so, the plaintiff was entitled to succeed. 
He says that the plaintiff was a heritable bandhu and according to him Nana would 
be the claimant’s father’s father’s daughter’s son’s son’s son and as such he is the 

n mentioned at serial No. 80 at page 68 of Mulla’s Hindu Law, 9th edition. 

pon the basis of the finding the plaintiff would be Nana’s father’s father’s maternal 

grandfather’s son’s son. On e other hand, the learned advocate for the res- 

pondent contends that from what appears at p. 64 of Mulla’s Hindu Law, 9th 

edition, the plaintiff would not be a heritable bandhu according to the Allahabad 
view though according to the Madras view he would certainly be an heir. 

In dealing with this question it is necessary first to ascertain the principles 
applicable to this case. The Mitakshara (ch. 2, sec. 6, paragraph 1) mentions 
three classes of bandhus, namely (1) aima bandhus, that is, one’s own bandhus, 
(2) ptiri bandhus, that is, the father’s bandhus, and (8) matri bandhus, that is, 
the mother’s bandhus, and enumerates nine relations as bendhus. (See Mulla’s 
Hindu Law, 9th edition, p. 4%). It is obvious, therefore, that only nine relations 
have been expressly mentioned in the Mitakshara as bandhus. It is well settled 
that the enumeration of bandhus in the Mitakshara is illustrative and not ex- 
haustive. This means that there are other bendhus than those nine relations, and a 
question arises as to what are the principles in order to determine whether a i- 
cular person is a bandhu. In Ramchandra Martand Waikar v. Vinayak Vi sh 
Kothekar! the headnote is as follows :— 

“The word ‘bandhu’ has in the system of the Mitakshara distinct and technical meaning and 
eignifies the bhinne-gotra sapindas. 

“The sapinda-relationship, upon which the heritable right of collaterals is founded, ceases in the 
caee of bhinna-gotra sapindas with the fifth degree from the common ancestor ; further, in order to 
entitle a bandhu to inherit he must be so related to the deceased person that they are mutually 
sapindas of ane another. 

“The right of inheritance, consequently, does not extend to a deceased person’s paternal grand- 

father’s son’s son’s daughter’s daughter's sons, since they are bbinna-gotras beyond the fifth degree 
and the element of mutuality of sapindaship is wanting.” 
The question in that case was whether the plaintiffs, who claimed through their 
mother, but were bhinna gotra sapindas beyond the fifth degree, could inherit, 
and it was held that they could not. This case was referred to in Adit Narayan 
Singh v. Mahabir Prasad Tiwari.4 At p. 95 this is what is stated :— 

“Of course a bandhu must, in order to be heritable in a female line, fall within the fifth degree 
from the common mal ancestor and must be so related to the deceased person that they were 
mutually sapindas of one another, that is to say, where the Mitakshara applies, persons connected 
by particles of one body : see Ramchandra Martand Watkar v. Vinayak Kothekar ; but if these 
conditions are satisfied that rule takes effect.” 

These two cases have been referred to in a decision of this Court in Hanmant 
Ramaji v. Vasudeo Hanmant.?. 

It seems, therefore, that in order to determine whether a particular person is a 
heritable bandhu two tests are necessary, viz. (1) test of degree and (2) test of mutual- 
ity. It is argued on behalf of the appellant thatin the present case these two tests 
have been satisfied and indeed this is not disputed by M. M. P. V. Kane on behalf 
of the respondent. But he contends that besides these two tests there is a third 
test. According to the last mentioned test the propositus must be a descendant 
of a common ancestor who is a member of the following families, viz. (+) claimant’s 
agnate family, (ii) claimant’s mother’s agnate family, (tii) claimant’s father’s 
mother’s agnate family, (iv) claimant’s mother’s mother’s agnate family. (See 
Mulla’s Hindu Law, 9th edition, page 52). This is based upon the view of 

1 (1914) L. R. 41 I. A. 290, s. 0. 28 Bom. L. R. 692. 


8. c. 16 Bom. L. R. 868. 3 (1942) 45 Bom. L. R. 95. 
3 (1921) L. R. 48 L A. 86, 
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Dr. Sarvadhikari. In support of this test there is clearly'no text of Hindu law. 
It is evolved by Dr. Sarvadhirkari by way of inference from the enumeration of 
the bandhus in the Mitakshara. It is not easy to understand why such a restrictive 
rule should be deduced in the absence of a text or a pronouncement of the Privy 
Council to support it. : 

It may be mentioned that reference has been made to Sarvadhikari’s Tagore 
Law Lectures in Ramchandra Martand Waikar v. Vi Venkatesh Kothekar.! 
But their Lordships of the Privy Council have said nothing as regards the third 
test propounded by Dr. Sarvadhikari. -Similarly, in Vedachela Mudaliar v. 
Subramania Mudaliar* Raj Coomar Sarvadhikari (Hindu Law of Inheritance, 
p- 726) has been cited but nothing is said about this test. The result, therefore, 
is that this test has not been considered by their Lordships of the Privy Council. 

It is, however, to be noted that Dr. Sarvadhikari’s view has found acceptance 
in Gajadhar Prasad v. Gauri Shankar? But the contrary view is to be found in 
Kesar Singh v. Secretary of State for Indiat and Nagamma v. Lingareddi.* In the 

Allahabad case the claimants were daughter’s son’s daughter’s sons of the 
common ancestor and in the first named of the two Madras cases the claimant’ 
was father’s father’s daughter’s son’s daughter’s son. In the Madras Full Bench 
case the relationship will befcund set out at page 765 and there the propositus 
was father’s daughter’s son’s daughter’s son. 

The ition, therefore, is zhis. The third testis accepted in Gajadhar Prasad v.> 
Gauri Shankar while it has not found favouz in Kesar Singh v. Secretary of Siate 
for India and in Nagamma v. Lingareddi. In the last mentioned Madras case the 
headnote is as follows :— i 

“Under the Mitakshara system of Hindu law the sister’s son’s daughter’s son ofa person is 
a heritable bandhu and is entitled to succeed in pre-erence to the maternal uncle’s grandson. 
According ta that law there are only two tests for determining the heritable bandhus of a deceased 
person. They are: (i) the test of degree and (if) the zest of mutuality. A third test based on the 
‘line theory’ of Dr Sarvadhikari is not supported by textual or other authority.” 

On behalf of the respondent reliance was placed upon the case reported in Lowji 
‘. y. Mithabat.¢ There the owner of the property was one Canji and the plaintiff 
who claimed to succeed to his poper was one ate Plaintiff Lowji was the 
great grandson of the sister of the propositus, and the issue raised was whether 
he was entitled to succeed to the property of the propositus. At page 844 this is 
what is stated :— 

“Applying the definition of sazinda relationship, that a man in order to be the heritable sapinda 

of the propositus must be so related to him that they ere sapindas of each other, to the present case 
it is clear that the plaintiff and the propositus are not mutually related as sapindas, as the 
is not connected with the plaintiff either through his maternal grand-father’s line or his father’s 
maternal grand-father’s line or his mother’s maternal grand-father's line.” 
And the Court found the issue in the negative. The decision in the case assumed 
that bandhu would be found only in the four families. As, however, we take the 
view that such a restrictive rule should not be deduced we are unable to follow this 
decision. It may be observed that the weight of authority is at present clearly 
against that view. f 

It may be convenient at this stage to refer to what the learned editors of Mayne 
on Hindu Law and Usage and Principles of Hindu Law by Mulla say upon the sub- 
ject. Mayne on Hindu Law and Usage, 10th edition, at p. 642, approves of the 
Madras view in Kesar Singh v. Secr of State for India and discusses the Allaha- 
bad view in Gajadhar Prasad v. Gauri Shankar.’ Similarly, in Mulla’s Principles 
of Hindu Law, 9th edition, at p. 54, it is observed that the Madras view is correct. 

The case in Umaid Bahadur v. Udoi Chand? was also cited. The actual decision, 
however, does not support the respondent’s contention though the obiter seems to 


1926) IL. L. R. 40 Mad. 652. 
948] Mad. 759, F.B. 
1900) 2 Bom. L. R. 842. 
1982) I. L. R. 54 AlL 608, 740-43, F.B. 
1880) L L. R. 6 Cal 119, T.B. 
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be in his favour. The case in Babu Lal v.: Nanku Ram! was next cited but that 
again does not support the respondent’s contention. In fact M. M. P. V. Kane 
fairly conceded that in support of his contention there was no text, and the only 
authorities on which he could rely were the decision in Lowji v. Mithabai, the obiter 
in Umaid Bahadur v. Udai Chand, and the decision in Gajadhar Prasad v. Gauri 
Shankar. We have referred above to the cases cited at the ge and we now proceed 
to indicate our conclusions. j 

With respect, we follow the principles laid down in Ramchandra Martand 
Waikar v. Vinayak Venkatesh Kothekar, Adit Narayan Singh v. Mahabir Prasad 
Tiwari and Hanmant Ramaji v. Vasudeo Hanmant. 

We think that the view taken in Nagamma v. Lingareddi, which approves of the 
decision in Kesar Singh’s case, is correct and we should follow the same. We are 
unable to agree with the decision in Gajadhar Prasad v. Gauri Shankar. We think 
that the view taken in Lomji v. Mithabas is not correct. 

Such being our view of the authorities, we must hold that the plaintiff Krishna 
is a heritable bandhu and as such entitled to succeed to Nana Bala’s estate. 

The lower appellate Court has held that it was not proved that Survey Nos. 19-1 
and 482-5 belonged to the estate of Nana Bala. This is a finding of fact binding 
upon us in second appeal, and indeed the appellant’s learned advocate has not 
disputed the finding. 

appellate Court has also held that the plaintiff was not entitled to recover 
possession of Survey No. 16-1. As to this land, it will be open to the appellant 
to take such steps as he may be advised. We leave the matter undecided. 

We, therefore, allow Second Appeal No. 1105 of 1948, set aside the decrees of the 
Courts below dismissing Suit No.168 of 1940 and direct that the appellant do recover 
from the respondent possession of Survey Nos. 19-2, 18-2 and 17-1. The appellant 
hall be entitled to tuture meine profits and here mill bean aiquicyunider U, XX, 
T. 12 (1) (ec), of the Civil Procedure Code. The respondent to pay one-half of the 
ap t’s costs in this Court and in the Courts below, and to bear his own. 

or the same reasons we allow Second Appeal No. 1104 of 1948, set aside the 
decrees of the Courts below dismissing Suit No. 168 of 1940 and direct that the appel- 
lant do recover from the respondent possession of Survey Nos. 14-2 and 459-2. 
The appellant shall be entitled to future mesne profits and there will be an enquiry 
under 6. XX, r. 12 (1) (c), of the Civil Procedure Code. The respondent to pay one- 
half of the appellant’s costs in this Court as well as in the Courts below, and to bear 
his own. . 


MacxLIN J. I . I have gira oe add to my learned brother’s review 
of the case law, and I accept it as established that there is no textual authority 
which in terms lays down the third restriction upon inheritance to a bandhu 
enunciated by Dr. Sarvadhikari. That however would be immaterial provided 
his theory proceeded from sufficient data. It proceeds in fact from the statement 
-of the three classes of bandhus given in the Mitakshara, coupled with the nine 
illustrations—three for each class—mentioned in the same passage. If the nine 
illustrations were exhaustive, that would be an end of the matter; the restriction 
enunciated by Dr. Sarvadhikari would have to be accepted, and perhaps even still 
further narrowed. But these instances are recogni as being given by way of 
illustration only, and it is accepted that they are not exhaustive. To evolve 
by induction four lines of inheritance from only nine examples is not necessarily 
unsound logic, provided that the induction is treated as no more than a working 
hypothesis. But to go further and say that the general rule derived from these 
limited particulars is inviolable and covers every conceivable instance seems to me 
to be unscientific and logically mdefensible. 


1 (18%) L L. R. 22 Cal. 339. 
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, Before Mr. Justice Macklin and lfr. Justice Gajendragadkar. 
-AWAPPA TATOBA CHAUGULE v. DATTO KRISHNA ADKE.* - 
Indian Limitation Act (IX of 1908), Art: 188(5), Sec. 14(2}—Dekkhan Agriculturisis’ Relief Act 
(XVL of 1879}, Seo. 16-B—Morigage decree—Application by mortgagee to make decrse final— 
Dismissal of apploation—Applcation for execution made three years afier passing of decree 
—Whether application to make decree final a step in aid of execution. 

A mortgagee obtained a decree against his mortgagor on October 19, 1988, under a. 15B 
of the Dekkhan Agriculturists' Relief Act, 1879, which became executable on April 19, 1939. 
On March 16, 1942, the mortgagee applied to the Court which had passed the decree to have the 
decree made final. The Court dismissed the application on the ground that it was unnecessary, 
as the existing decree being under s. 15B of the Act was final in itself. On October 19, 1042, 
the mortgagee applied for exesution of the decree, when the mortgagor contended that the 
darkhast was time-barred. The mortgages relied on his application of March 16, 1042, as a 
step-in-ald of execution :— 

Held, that the darkhast was out of time as the mortgagee’s application was not an applica- 
tion made in accordance with law to the proper Court for execution nor was it a step in aid. 
of execution of a decree within the meaning of art. 182(5) of the Indian Limitation Act, 1908. 

Jodh Singh v: Bhagwan Das-Nanak Chand, Calcutta Corp. v. Monjoor Akmad,* Gulappa v. 
Kraoa,? Hirachand v. Aba Lala‘ ond Binds Govind v. Hanmanth Govind,* referred to. 

An application to make a decree final and an application for the execution of a decree are 
not applications for the same relief within the meaning of a. 14(2) of the Indian Limitation 
Act, 1908. 

The phrase “application to take a step in ald of execution Of the decree ” covers an applica- 
tion which is intended to facilitate the execution even of a decree which has yet to be passed. 
It covers an application for what is intended to be a step in ald of execution even though in 
point of fact the application is unnecessary ond on that account cannot be regarded as being in. 
fact of any assistance to execution. Such an application must, however, be made to the 

roper Court”, Le. the Court executing the decree. It has also to be ‘in accordance with 
law,” Le. in accordance with samething which Js provided by law or in accordance with some- 
thing which has been ordered by a Court. 

ProckepDINes in execution. The decree under execution was obtained b 
Datoo eee oe” on October 19, 198&, under s. 18B of the Dekkhan Acal sie 

Act, 1879. It was a mortgage decree and ran as follows :— ‘ 
“Defendant No. 2 should pay plaintiff the amount clatmed in the suit together with costs -of 
the sutt within six months from today. In default, the plaintiff should recover his dues by sale 
of the mortgaged property. Future interest at 6} pe> cent to run on the principal amount from 
date of suit Hl satisfaction. Ifthe mortgaged property prove insufficient the plaintiff is at liberty 
to recover the deficit from the other properties (ancestral) of defendant No. 2 and from the 
properties covered by another mortgage deed.” 

The period of six months provided by the decree expired on-April 19, 1989. On 
March 16, 1942, the decree holder applied to the Court for making the decree 
final On September 28, 1942, the Court held that as the decree was under 
the Dekkhan Agriculturists’ Relief Act it was final in itself. Th on Octo- 
ber 19, 1942, ‘the-decree holder oppien to execute the decree. The judgment- 
debtor contended that execution of the decree was barred as more than three years 
had elapsed since the decree became executable. The deeree holder relied on the 
application of March 16, 1942, as saving limitation under art. 182(5) of the 
Indian Limitation Act, 1908. 

The Court held that the application of March 16, 1942, was a step in aid of execu- 
tion and that the darkhast was in time. ` 

The judgment-debtor appesled to the High Court. 


Y. H. Gumaste, for the appellant. 
N. M. Shanbhag, with B. A. Jahagirdar, for the respondent. 


Mackin J. A mo obtained a decree against his mortgagor under s. 15B 
of the Dekkhan Agriculturists’ Relief Act. Rather less than three years thereafter 


* Decided, November 37, 1946. First 2 [1989] A. I. R. Cal 488. 
Appeal No. 177 of 1944, from "the decision of 8 (1981) L L, R. 46 Bom. 260, 
C Panl Civil Judge (Senior Division), 8. C. 78 Bom. L. R. 1018. 
n Darkhast No. 888 or 1943. 4 oR Da 
1 Rear; L L B J8 Lab. 671. R. Bom. 71. 
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he applied to have the decree madé final, arid rather more than three years after 


the existing decree had been passed he applied ‘for execution of the decree. His - 


application for making the decree final had been rejected on the ground that it 
was unnecessary, the existing decree being one under s. 15-B of the Dekkhan 
Agriculturists’ Relief Act and therefore partaking of the nature of a final decree. 
The result was that the judgment-debtor objected to execution on the ground 
that the execution was out of time and was not saved by the decree-holder’s applica- 
tion to have the decree made final, that not being an application to take a step 
in aid of execution made in accordance with law to the proper Court within the 
meaning of art. 182(5) of the Indian Limitation Act. His contention was rejected 
by the executing Court and the judgment-debtor has come in appeal to this Court. 
- In our opinion he must succeed in his appeal. We have heard a good deal of 
argument, and several authorities have been cited to us, as to the meaning of the 
words ‘‘ application to take a step in aid of execution of the decree.” Without 
considering the authorities for the moment, and speaking for myself, I should 
say that in plain lish those words would cover an application which was 
intended to facilitate the execution even of a decree which yet to be ; 
At any rate I am satisfied that in plain English they would cover an application 
for what-was intended to be a step in aid of execution, even though in point of 
fact the application was unnecessary and on that account:could not be regarded as 
being in fact of any assistance to execution. There are however other words in 
the article which appear to control the meaning of the words “ application to take 
a step in aid of execution of the decree,” and they are to be found m lanation II 
and the provision that the application must be made to the proper Court. The 
combined effect, assuming that the application to take a step in aid of execution 
has to be made to the proper Court, is that the application to take a step in aid of 
execution has to be made to the executing Court, and that limits the application 


to ‘the sort of application that can be entertained by an executing Court. An 
appia oe to e à decree final could presumably be en i only by the 
urt trying the suit. Such an application therefore cannot be an application to 


_ take a step in aid of execution within the meaning of art.182(5) unlessit can be 
argued—as an attempt has been made in this case to argue—that the provision as 
to the applicatién being made to the proper Court occurring in art. 182(5) does not 
apply to applications to take a step in aid, but applies only to applications for 
actual execution. 

There is some ingenuity in that argument, but we do not think that it is sound. 
The material part of art. 182(5) runs as follows :— 

‘*... the date of the final order passed on an application made in accordance with law to the 
proper Court for exeoutian, or to take some stept in ald of execution of the decree or order.” 
It is to be noticed that there is a comma after the word ‘t execution” where it 
first occurs ; and the argument is that, there being two alternatives separated by 
a.comma, it would be justifiable to take the words ‘made in accordance with law 
to the proper Court for execution” as going all together and the next words 
“or to take sore step in aid of execution ” as entirely distinct from the former 
words. In other words, the argument is that the article refers to eithér an appli- 
cation for execution which has heen made in accordance with law to the 
Court, or an application to take some step in aid of execution without any ifi- 
cation whatever as to its being in accordance with law or made to the proper Court. 
Tt is not the natural way of interpreting the words of the article, and the conse- 
quences of so interpreting it would in many cases be absurd, It would, for example, 
permit someone who was not even a decree-holder to make an application to take 
a step in aid of execution of somebody-else’s decree and the’ true decree-holder 
would thereafter-be able to take advantage of such an application in order to save 
limitation. The consequences of the interpretation which we are asked to put upon 
the article are absurd, and no Court will so interpret the law-if it is possible to 
avoid ‘doing so; and in this case we do not think it in any way necessary to do 80, , 
and‘ we decline to do so. In-our view the application to. take a step in aid of 
execution must_be an application made in accordance with law and -to- the proper 
Court. .To be in AES oA with law an application must be in accordance with 
RB, ome R i 
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something which is provided by law, or in accordance with something which 
has been ordered by a Court, and there being a decree already in existence under 
s. 15-B of the Dekkhan Agriculturists’ Relief Act, and that decree requiring in 
law no further final decree, it follows that the application was not in accordance 
with law in the first sense. It was indeed entice! y superfluous. 


But the mere fact that it was superflaous would not necessarily make it not in 
accordance with law, though I am aware that there are decisions which at first 
sight appear to suggest that it would: see for sana Jodh Singh v. Bhagwan 
Das-Nanak Chand! -and Caleutia Corpn. v. Monjoor Afmed.* An example to the 
contrary is to be found in the circumszances which gave rise to the decision in 
Gulappa v. Erava.? That too was a case of the execution of a mortgage decree. 
The first execution was dismissed on the ground that the plaintiff had not applied 
fora final decree. The plaintiff according roa apply for a final decree, but failed 
to pay the process fees. He made a similar application later on and eventually 
withdrew it because it was found that after all the decree was one that did not 
require to be followed by a final decree. In other words the order of the Court 
directing the plaintiff to apply for a final decres was wrong. But it was neverthe- 
less an order of the Court, and the plaintiff's applications for a final decree were 
accordingly treated as being applications made in accordance with law’ to take 
a step in aid of execution. With respect, the decision seems to us to be correct 
only so far as it goes ; though the order of the lower Court was wrong, it cannot be 
said that obedience to that order was not in accordance with law. But there is 
one respect in which it is difficult to treaz this decision as an undqubted authority ; 
it did not go into the question whether or not the application was made to the. 
proper Court. We do not know the facts. The application may have been made 
to ths: Court which tried the suit and thezeby have offended against Explanation I 
to art. 182(5); or it may have been made to the executing Court, since the order 
to make it was passedin execution, though it is not easy to see how an executing 
Court could deal with such an application. Moreover, it is not (and was not 
intended to be) a decision that in every case an application for a decree could 
be regarded as a step in aid of execution made in accordance with law. Reference 
was made to Hirachand v. Ada Lala,* where this Court refused to extend limitation 
under the twelve years’ rule by reason o? an application to makea decree absolute, 
because the limitation poron by s. 48 of the Civil Procedure Code could not be 
saved by such an application, it being “at best only an application to take a 
step-in-aid of execution.” The statemert that it was at best an application to take 
a step in aid of execution wes obiter, and it ought to be taken to mean that the 
application being one inaccordance witk law and made to the proper Céurt could 
save limitation under art. 182(5). We do not think that this decision is of any 
assistance. Another instance of an applicaticn to make a decree final being treated 
as an application capable of saving Vmitation within the meaning of art. 182(4) 
is to be found in another decision of this Courtin Bindu Govind v. Hanmanth 
Govind.® Theoretically in a proper case such an application would save limitation _ 
if made (and capable of beng made) tọ the executing Court. But presumably 
an application to make a decree final cannot be made to an executing Court as 
such. It is therefore difficult to imagine any case where such an application could 
fulfil the requirement of art. 182(5) so as to save limitation. In the present case 
the application has not been made to the executing Court; and by reason of 
Explanation IL that means that it was rot made to the proper Court. Also it 
was an P Re made neither by reason cf some provision of law nor upon the 
orders of the Court, and therefore, it cannot be said to be an application made in 
accordance with law. : 

At was ed that the application being evidently bona fide, that was a point 
in favour of the decree holder. But bona fide is immaterial for the p of 
art. 182(5); see the decision of the Privy Council in Khalil+w-Rahman Khan v. 


` 
1 (1 IL. L. R. 18 Lah. 671. 8. 0. 28 Bom. L. R. 1018. 
‘2: [1908] A. L R. Cal 483. + (1921) 24 Bom. L. R. 269. 
8 (1931) L L. R. 46 Bom. 269, 5 [1924] A. L R. Bom. 71. 
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Collector of Etah? Tt would be nianl only if the case could be brought within 
8. 14 of the Indian Limitation Act. That ‘it can be brought within s. 14 is the last 
argument addressed to us on behalf of the ‘decree-holder. But unfortunately an 
application to make a decree final and-an application for the execution of a decree are 
ie applications for the same relief within the meaning of s. 14(2). The section 
ore cannot save limitation in this case. 

aie is with some reluctance that we have come to the conclusion that this appeal 
must succeed. The’amount outstanding on the decree is no less than Rs. 11,000, 
and the application to make the decree final was made under a genuine misappre- 
hension that such an application was necessary. There can be no question 8f the 
bona fides of the decree-holder, and it is a matter for regret that he 1s just too late 
to obtain his money. 

The appeal succeeds and the execution is dismissed with costa throughout. 


` Before Mr. Justice Macklin and Mr. "Justice Gajendragadkar. 
HANMANTRAO ANNARAO v. DHRUVARAT PANDURANGRAO.* 

Ctotl Procedure Code (Act V af 1908), See. 60 (1), Proviso, cls. (b), (0}—“ Agriculturist” —Denota- 
tion of word—Persons personally engaged in, and whose Hoelihood depends upon, Aing 
and cultivating land— Whether inchudes persons tilling and cultivating through servants. 

The word “agriculturist’’ in cls. (b) and (c) of the proviso to s. 60 (1) of the Civil Procedure 
Code, 1908, denotes persons who are personally engaged in tilling and cultivating the land 
and whose livelihood depends upon the proceeds from such tillage and cultivation of the 
soil. Tt does not include large landed proprietors even though they may be tilling the land 
and cultivating it through their servants. 

Jivan Bhaga v. Hira Bhatji and Lakshmayya v. Official Receiver, Kisina,’ followed. 

Radhekisan Hakumfi v. Baloant Ramfi,‘ Devare Hegde y, Vatkunt Subaya,* Muthunenkata- 
rama Reddiar v. Official Receiver, South Arcot,* and Gopalam Garu v.Gopalakrishnayya Garu,! 
referred to. 

One Hanmantrao obtained a decree against Dhruvaraj on September 27, 1988. 
Hanmantrao filed a darkhast to recover the costs awarded to him under the decree 
by attachment and sale of a house belonging to Dhruvaraj. Dhruvaraj put in a 
written statement contending that he was an agriculturist and that the house 
attached was used by him for carrying on his agriculture. He, therefore, claimed 
that the house was exempt from attachment. The trial Judge held that the 
house was not liable to be attached under s. 60 of the Civil Procedure Code, 1908, 
but he further held that Dhruvaraj’s contention was barred by res judicata. He, 
therefore, ordered execution to proceed and directed the attached property to be 
sold. 

On appeal the lower appellate Court held that Dhruvaraj’s plea was not barred 
by res judicata. The ap eee found that Dhruvaraj was an agriculturist 
and the house sought to and fold was exempt from attachment under 
8, 60 of the Code. The dar khast was, therefore, dismissed. 

Hanmantrao appealed to the High Court. 

P. K. Padhye, for the oh t. 

N. M. Hungund and . Bengeri, for the respondent. 

GAJENDRAGADKAR J. These appeals arise in execution ‘proceedings and raise 


a short question as to the denotation of the word ‘‘agriculturist” used in cls. (b) 
and (o) of the proviso to s. 60 (Z of the Code of Civil Procedure, 1908. The decree 


under execution was passed in Suit No. 685 of 1986 and the darkhasts givi 
rise to these appeals had been filed by the decree-holder to recover ie amount ea 

1 (1983) L. R. 61 L A. 62, ` _ Darkhast No. 583 of 1989. 

8, © 86 Bom. L. R. 278. 2 (1887) I. L. R. 12 Bom. 868. _ 

* Decided, November 28, 1946. Second 8 [1987] Mad. 777, F.B. , 

Arpal 805 of 1943, from the deoision of 4 (1888) I. L. R: 7 Bom. 530 
, Civil Judge (Senior Division) 5 (OL? I. L. R. #1 Bom, 478, 

AP, at Dharwar, in Appeal No. 257 of 1942, s. 0. 19 Bom, L. R. 

reversing decree passed- by D. nur - 6 (1925) I. L. R. 49. Mad. 297. 
Civil Judge (Junior Tiyo at Gadeg, in i T 977] A. I. R. Med. 342, 
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costs by attachment and sale of the hous of the judgment-debtor. This claim was 
resisted by the judgment-debtor on the ground that the house sought to be attached 
was exempt from attachment under cl. (3) of the proviso to s. 60 (1) of the Code of 
Civil Procedure. After raising this plea in the written statement the judgment- 
debtor took no further steps to substantiate his plea by leading any evidence. 
In fact, on the next date of hearing he remained absent. Thereupon the learned 
Judge proceeded to make an order directing the attachment and sale of the house 
` as prayed for by the decree-holder. When a warrant for sale was issued in due 
course in pursuance of this crder, the jadgment-debtor appeared and renewed his 
, contention that the house was exempt from attachment and sale. On this occasion 
evidence was led by the judgment-debtor in support of his plea. The learned 
Judge was satisfied that the house did belong to an culturist as provided by 
s. 60 of the Code and was as such exempt from attachment and sale. He was, 
however, inclined to take the view thas the judgment-debtor was precluded from 
raising this plea at this late stage. fn cther words his view was that having regard 
to the earlier order for attaciment and sale of this house, the plea now raised by the 
judgment-debtor was barred by res judicata. On that view he directed that further 
p i to sell the house should follow. Against this order the judgment- 
debtor went in appeal. The appellate Court held that the plea raised by him 
cannot properly be regarded as barred by res judicata. On the merits the finding 
of the appellate Judge was -hat the judgment-debtor was are dag and the 
house sought to be attached and sold was exempt from a ent under s. 60 
of the Code. That being his view, he alowed the appeals and dismissed the darkh- 
asts with costs. It is against these orders that the decree-holder has filed the two 
second appeals. ak (are ` 

For the ap t Mr. Pachye has contended that the lower appellate Court was 
wrong in holding that the judgment-debtor’s plea was not we res judioata. 

. We are unable to accept this contention. It is true that the gen principle of 
res judicata applies to orders passed in axecution proceedings; but it is well settled 
that the doctrine of constructive res judicata as enunciated in Explanation IV 
to 8, 11 should be applied to execution Nae ings with great caution. In the 
present case we are unable żo hold thar the learned appellate Judge was wrong in 
taking the view that the plea raised by the judgment-debtor was not barred by 
constructive res judicata, ‘ 

Mr. Padhye has further contended that the finding of the lower appellate Court 
that the judgment-debtor is an agriculturist is erroneous in law since in making the 
said finding the lower appellate Court has failed to appreciate properly the meaning 
of the word “‘agriculturist™ as used in s. 60 of the Code. The lower appellate 
Court has found that the judgment-debtor’s income from agricultural sources 
exceeds his income from non-agricultyral sources and has held that a person 
whose agricultural income exc his non-agricultural income must be deemed to 
be an ayriculturist within the meaning of s. 60 of the Code. Mr. Padhye contends 
that this view is wrong in law. I think Mr. Padhye’s contention is well-founded 
and must be accepted. : 

Section 60 (1) of the Codz of Civil Procedure mentions property which is liable to 
attachment and sale in execution of a decree, In the list of properties thus men- 
tioned are included houses or other buildings. The proviso to s. 60 (1) deals with 
particulars which are not Hable to such-attachment and sale. Clause (b) of the 
said proviso exempts from attachment and sale tools of artizans, and where the 
judgment-debtor is an agrisulturist, his implements of husbandry and such cattle 
and seed-grain as may, in the opinion of the Court, be necessary to enable him to 
earn his livelihood as such. Similarly, clause (c) exempts houses and othér build- 
ings belonging to an agricu_turist and occupied by him. The word ‘‘agriculturist”’ 
is not defined in the Code Its dictionary meaning is ‘ʻa professional cultivator 
or a tiller of the land.” It is obvious that the word ‘‘agriculturist”? must be given 
the same meaning in cls. (b) and (e) : Clause (b) refers to the agriculturist’s imple- 
ments of hu bandy and his cattle aad seed-grain which would be necessary to 
enable him to earn his livelihood as an agriculturist. Prima facie the word 


- 


r 


fodé.] HANMANTRAO ANNARAO 0, DHBOVARAJ (a.c.3.)—Gajendragadkar J. 869 


. “agriculturist” used in this clause must denote a person who actually cultivates 
- the land.. It seems to me that it would be unreasonable to hold that a person who 
does not himself cultivate his lands, aul rage a erd p his servants, 
could be deemed to be an agriculturist, within the meaning of cl (b). An agricul- 
turist contemplated in the said clayse must have his own implements of husbandry 
and should be able’ to show that his cattle and seed-grain are necessary to enable 
him to earn his livelihood as such. If a person who gets his fields cultivated by his 
servants supplies his servants with agricultural implements, I apprehend that 
such implements may not attract the protection of this clause. On the contrary, 
if such servants use their own implements in cultivating the fields in quesion, I 
think the servants would be regarded as agriculturists and their implements waquld 
not be liable to attachment and sale. use (e) exempts houses belonging to 
agriculfurists and ied by them. Prima facie the houses which are intended 
to be exempted should be farm houses belonging to agriculturists and occupied by 
them as such agriculturists for the purpose of carrying on their agricultural opera- 
tions. It is clear, I think, that if an agriculturist owns a house of residence far 
away from his agricultural fields, it would not be open to him to claim for sucha 
house exemption from attachment and sale, because it could not be said that such 
a house is occupied by him as an agriculturist. I am therefore inclined to take 
the view that the word ‘“‘agriculturist” as used in cls. (b) and (c) of the proviso to 
s. 60 (1) denotes small holders who till the land and cultivate it, and cannot include 
large landed proprietors even though they may be tilling the land and cultivating 
it through their servants. The e of the proviso seems to suggest that the 
protection given by cls. (b) and (¢) should be contined to persons who are personally 
engaged in tilling and cultivating the land and whose livelihood depends trpon the 
proceeds derived from such tillage and cultivation of the soil. ' 
It is true that under the Dekkhan Agriculturists’ Relief Act the word “‘agri- 
culturist” has s somewhat wider denotation. Under s. 2 of the said Act the word 
“agriculturist” includes ns who by themselves or ‘by their servants or their 
tenants earn their livelihood wholly or principally by agriculture. Under the 
said definition ns who actually cultivate their lands as well as those who culti- 
vate their through their servants or tenants are entitled to claim the status 
of an agriculturist. That is why while dealing with cases of persons falling under this 
latter ciass it is often necessary to consider the question as to whether the agricul- 
tural income of the persons concerned exceeds their non-agricultural income. If 
‘it is shown that it does, the said persons are entitled to claim that they earn their 
livelihood principally by agriculture. The lower appellate Court has applied this 
artiticial dednition of the word “‘agriculturist’’ while deciding the status of. the 
judgment-debtor under s. 60 of the Code. It seems to me, however, that having 
regurd to the object with which certain particulars have been exempted from attach- 
ment and sale under the proviso to s, 60 (1) in dealing with the plea of status under 
the said section, the application of the artiticial deiinition of the word “‘agricultu- 
rist” contained in s. 2 of the Dekkhan Agriculturists’ Relief Act is not justiled. 
Though this precise question does not appear to have been decided in any re- 
ported judgment of this Court, the scope of the provisions contained in the proviso 
to s, 6u(/) and the object of providing protection to the agriculturists has been 
discussed by this Court on several occasions. In Radhakisan H ji v. Balvant 
Ramji, while dealing with the expression ‘‘materials of houses and o buildings 
belonging to, and occupied by agriculturists”, which occurred m 8. 266, ran 
of the Code of 1882, it was held by this Court that the said expression ‘‘is intended 
to exempt from attachment and sale the house dwelt by an agriculturist as such, 
and the farm buildings appended to such dwelling.” It was observed that the 
said expression cannot inciude other houses, which in one sense may be occupied, 
since what is meant 1s a physical occupation, by an owner, of his house as a dweiung 
appropriate or convenient for his calling of agriculture. In Jivan Bhaga v. Hira 
4,4 in execution of a decree passed against B, who was a bhagdar, the decree- 
horder attached B’s bhag, including the gabhan or site upon which B’s house was 
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built. B contended that the gabhan was exempt from attachment and sale on the’ 
ground that he was an agriculturist and that the gabhan of his house was protected 
by cl. (c) of s. 266. His contention was negatived on the ground that B did not 
hold the gabhan as an agriculturist. The said gabhan and the house were a part 
of the bhag and they were in his occupation as a bhagdar. West J. observed that 
the protection of s. 266, cl. (e), of the Civil Procedure Code, was intended for a 
. person who is an agriculturist ‘‘in the strictest sense, and for an agriculturist in 
that sole character.” In Devare Hegde v. Vatkunt Subaya' it was held that the 
term ‘‘agriculturist” as used in s. 60 of the Code should be held to include persons 
ed in cultivating the soil for remuneration although they may have no pre- 
prietory interest in the soil. Scott C. J. referred to the dictionary meaning of the 
word ‘“‘agriculturist” as including a professed cultivator of the land or a farmer, 
and observed (p. 478): i - 
“A person who earns his livelihood by tilling the soll can hardly be said not to be a professed 
cultivator of the Jand.” s 
_In the opinion of Scott C. J., \ 
“If the policy of the Legislature is to provide for the efficient cultivation of the soll of the 
country, there seems no reason why the word ‘agriculturist’, if it is capable of that meaning, 
should not include persons engaged in cultivating ths sofl for remuneration, although they may 
have no proprietory interest in such soil.” 
_ There is, however, a full bench decisian of thé Madras High Court which deals 
pe this point. In Lakshmayya v. Official Receiver, Kistna,* it was held 
y the Bench that an “agriculturist’”” within the meaning of s. 60 (1) (e) of 
the Code of Civil Procedure must be a tiller of the soil really dependent for his 
living on tilling the soil and unable to maintein himself otherwise. The question 
was referred to a full bench because conflicting views had been expressed about 
the denotation of the word “‘agriculturist” in two prior division bench rulings of 
the said High Court. Tn Miahuoenkaiarana Redil X: Official Receiver, South 
Aroo# it was held that in order to constitute a person an “‘agriculturist” within 
the meaning of 8, 60, agriculture must be the sole source of living whereas in 
Gopalan Garuv.Gopalakrishnayya Garut it was observed that in order to constitute ` 
a person an “‘agricultprist”’ it is enough if his chief source of income is agriculture. 
Beasley C. J., who delivered the judgment of the Court, exhaustively considered 
all the judicial decisions bearing on this point and came to the conclusion that 
“main chief, or principal sources of income are not the proper tests to be applied.” 
He cited with a val the passage from the judgment of West J. in Jivan 8 
case to which Ta just referred. With respect I agree that the term ‘“‘agricul- 
turist” as used in s. 60 of the Code of Civil Procedure is intended to denote a real 
tiller of the land strictly and properly so called. That being my view, I think the 
lower appellate Court was wrong in holding thst the judgment-debtor in the present 
case was an agriculturist on the ground that his agricultural income exceeds his 
non-agricultural income. - 
I may also point out that it is not at all clear from the evidence on the record 
in this case that the house for which exemption is claimed by the judgment-debtor 
is occupied by him as such agriculturist. -It is true that the debtor admittedly 
resides in the said house; but the lands whica he owns are situated at Kalsapur 
and Huilgol, and the house in question is situated at Gadag. Kalsapur and 
Huilgol are ively 2 and 8 miles away from Gadag, Under such circums- 
tances it wo I think, be difficult to hold that the judgment-debtor’s house at 
would fall under cl. (e) of the proviso tos. 60 (1). But apart from that 
since I have held that the judgment-debtor ià not an agriculturist within the 
meaning of section 60, it follows that his house is liable to be attached and sold. 
is Gee a be allowed and the p i 
sent back to the Civil Judge at Gadag for disposal according to law. The 
appellant should get his costs of both the appeals in this Cofrrt and in the lower 
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appellate Court. Costs in the Court of the Civil Judge at Gadag would be 
in the darkhasts. - 


. Macru J. Tagree. Ihave had a good deal of difficulty in this case, because 
it is clear that “agriculturist’’ within the meaning of the proviso tos, 60 of the Civil 
Procedure Code does not include all the various kinds of agriculturists that are 
referred to in the artificial definition of agriculturists in the Dekkhan Act, and the 
ion really is, What is the meaning of the word “agriculturist” in ordi 
lish as applied to s. 60 of the Civil ure Code? Ihave no doubt myself 
that in ordinary English the word is capable of including a person who cultivates 
land through his agents, though he could not be said to be cultivating the land if 
the cultivation were done only through tenants, the cultivation in that case being 
done by the tenants. In the same way I may mention that a manufacturer is 
sily a peron Who mikes a thing ith his own bandi anit ia perhaps ona of the 
curiosities of English that his workmen, who in fact make the articles with which 
he deals with ther own hands, are not manufacturers in the ordinary sense. How- 
ever that may be, I have no doubt U Ia Drop oe ei Pp hala would 
include a person who did not actually do the work of cultivation with his own hands, 
To define the matter more exactly so as to allow for the occasional case of a man 
who does not do the work of agriculture with his own hands would be a matter of 
great difficulty. It is the clear intention of the Code to confine the privileges of an 
Eoriculturist mihia the meaning of the proviso to's. {00:40 & very [init class of 
persons, and I am satisfied that for-all practical purposes little or no hardship 
would be done by confining the word as used in s. 60 to persons who do the work of 
‘agriculture with their own hands. I can imagine hard cases, but hard cases even 
on that restriction would be few, and it is impossible to legislate for all hard cases. 
Though I consider that the word as used in s. 60 is used in its ordinary, common 
and everyday meaning, and though I think that the common’ day meaning 
may include agriculturists who do not work with thei awn hands 1 do not think 
it n to read anything more into the word as used in s. 60 than was read 
into it by West J. in Jivan Bhaga v. Hira Bhaiji1 I think that we are bound by, 
this decision. It has at any rate stood the test of time; and whatever my personal 
views might be, I should most reluctant to disturb it. The meaning of the 
decision of the learned Judge clearly is that the word “‘agriculturist” for the pur- 
of s. 60 cannot ‘include a person who does not cultivate with his own 
banda, and that is clearly the view of the Full Bench of the Madras High Court 
which decided Lakshinayya v. Official Recewer, Kistna. For that reason, I agree 
to the order proposed by my learned brother. 


Before Mr. Justice Macklin and Mr. Justice Gajendragadkar. 
HANMAPPA UDANDAPPA PUJARI v. HANMANTGAUDA PUJARL* 
Hindu law—Pujari—Eadowment of templo—Members of vakivatdar family dividing turns of 


Jamily of kis pujarki rights to another member of family—Such transfer whether permissible— 
Transfer of Property Aot (IV of 188%), Sec. Of). f 

Under Hindu law, the right to worship in a publio temple and appropriate offerings made 
by devotees, enjoyed by members of the pujari family by turns, can be sald by one member 
to another member of the family, 

Rajah Vurmah Vala v. Ravi Vurmah Mutha® and Nitya Gopal Bannerfi v. Nani Lal 
Mukherjee, $ 
v. Ganesh,‘ Sitarembhat v. Sitaram Ganesh and Kaskiraj Nanabhat by his father 

Swubrayabhat 


1 (1887) L L. B.'1 Bom. 883. - . Civil Ruit No. 6239 of 1940. 
* Navember 329, 1946. Second 
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Ap No. 949 of 1043, from the decisionof 8 (1919) L L. R. 47 Cal. 990. 

4 Civil Judge (Senior Divi- 4 (1888) L L. R. 38 Bom. 131,138, 
sion), A. P., at Bijapur, in Appeal No. 102 of 5 (1860)6B.H.C.R.A.C. J. 250, 
ge ph re gene patea 8S. HL 6 (1882) L L. R. 6 Bom, 998. 
Naik, Judge at Bagalkot, in 7 (1898) L L. R. 28 Bom, Iai. 


s 


872 THE BOMBAY LEW REPORTER, . {vou mux. 


Shankar Manjaya,' Raghunath Vithal v. Pornanand Saramcatt Swami and Nirad Mokint 
Dari v. Shibadas Pal Dewasia,* referred to. 

THe temple of Shri Maruti Dev at Tulsigiri in Bagalkot taluka was a public 
endowed temple. -The Government had granted lands to the temple and a sanad 
was issued to one of the ancestors of Hanmantagauda (plaintiff) and Hanmapps 
and others (defendants Nos. 1 to 5) in 1862, confirming the grant of the lands 
made to the deity. The plaintiff and defendants were members of the vahivatdar 
family which ed the temple. The members of the family, in accordance 
with a custom, had divided their turns of worship in the temple by a fixed arrange- 
ment. Ramangouda (defendent No. 2) had an obligation to worship with the 
corresponding right to receive the offerings made by the worshippers for six months 
in every ten years. Defendant No. 1 transferred his share in worship and the 
right to receive offerings, to Hanmappa (plaintiff) for Rs. 400 on January 16, 
1985. 

The plaintiff filed the present suit against the defendants for a, permanent in- 
junction restraining defendant No. 1 and hie son defendant No. 2 from interfering 
with the exercise of his pujarki right in the temple. 

, The trial Judge d the plaintiff's suit. On appeal, the appellate Court 
held that the pujarki right was inalienab’e and dismissed the plaintiffs suit. 

The plaintiff appealed to the High Couct. 


R. A. Jahagirdar, with V. H. Gumaste, for the appellant. 
N. M. Hungund, for the respondents. : 


MACKLIN J. The question for consideration in these second appeals is whether 
the right to a turn of worship in the temple of Shri Maruti Dev of Tulsigiri can be 
transferred. The temple is endowed, and for that purpose a sanad was issued b 
Government to the temple in the name of its vahivatdar. The parties to this 
litigation are admittedly members of vahivatdar family: In accordance with a 
custom which is common in such cases the members of the family divided up their 
turns by a fixed arrangement, and und2r that arrangement one Ramangouda 
assumed an obligation to worship with a corresponding right to receive the offerings 
made by the Ton pper for six months in every ten years. One E an 
also a member of the family, had a right of worship amounting to one-fifth of the 
whole, and to him Ramangouda transferred his one-twentieth share in thé obliga- 
tion of worship and the right to receive the offerings. It may be presumed that 
the purchase price was based tpon the esiimated value of the offerings, since the 
land belonging to the temple, which in practice. is managed by the vahivatdars 
as if it were their private property and has been divided up for that purpose, was 
not transferred along with the pujarki rights. The result of this transaction has 
been two suits, one by the son of the vendor for an injunction to restrain the vendee , 
from receiving offerings and interfering with the exercise of the plaintiff's own 
pujarki rights, and the other by the vendee to restrain the vendor’s son from inter- 
fering with the right of worship which he had bought. The trial Court decided 
both suits in favour of the vendee, but the lower appellate Court reversed the deci- 
sion, dismissed the vendee’s suit, and allowed the suit by the objector, and the 
result is the present two appeals to this Court by the vendee. The lower appellate 
Court held that the pujarki right in dispute was a public office and as such inalien- 
able either by reason of s. 6 f) of the Transfer of Property Act, which prohibits 
alienations of public offices, or on the ground of Hindu law-as given in the decided 
cases. Other questions arose bfore both the lower Courts, but it is not necessary 
to refer to them in these appeals. ` As 

The first question which we have to decice is whether the pujarki right which has 
been the subject of the transaction in suit is a public office or not. We have heard 
a good deal of argument on that point based upon the nature of the grant and the 
nature of the duties which the holder of the office has to perform. Looked at 


1 (1914) L L. R. 39 Bom. 26, 8. ©, 25 Bom, L. R. 207. 


`~ g. 0.16 Bom. L. R. 593. 8 (1000) L L, R. 36 Oal. 975. 
2 (1922) I. L, R. 47 Bom, 629, 
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from that point of view the question is not easy to'decide, but in our opinion it 
can be satisfactorily decided on the basis of this right of worship being admittedly 
partible. It is beyond dispute, and none of the ies contested the that the 
office of worship as well as the management of the temple itself have been divided 
among the members of the family. It is an essential characteristic of a public 
office that it cannot be divided, and we doubt very much if a public office properly 
so called can evér be heritable. In any case no office which is capable of being 
divided (as this has been divided) can be treated as a public office at all. The 
provisions of the Transfer of Property Act prohibiting alienations of public offices 
were applied to the Hindu law in 1929, and the division which has kaem 
long before that date. Heredi offices such as those coming under the Watan 
Act are statutory exceptions to ordinary rule and can afford no assistance in 
deciding the point. In these circumstances it seems impossible on any ground 
whatever to hold that the office of worship in this icular temple is a public 
office subject, to the prohibition contained in s. 6 (f) of the Transfer of Property 
Act. ` o ` a 

The next question then is whether a transfer of this right can be upheld under 
the Hindu law or on general grounds of public policy. The argument addressed 
to us fot refusing to uphold it is that, however it be regarded, it is alienation 
for the benefit of the alienor and no custom (even if such custom exists) can be 
upheld if it gives sanction to such an alienation. The basis of that contention 
is to be found in a remark of the Privy Council in Rajah Vurmah Valia v. Ravi 
Vurmah Mutha,! where at the end of the judgment their Lordships said that if the 
custom set up wa’ one to sanction not merely the transfer of a trusteeship but 
(as in that case) the actual sale of a trusteeship for the pecuniary advan of the 
trustees, they would be disposed to hold that that circumstance alone coul justify 
the decision that the custom was bad in law. Admittedly, in the case with whi 
we are now dealing, there is a custom of transferring shares from one member of 
the family to the other, but there is nothing to suggest that a custom of this sort 
was the kind of custom which, their Lordships of the Privy Council had in mind. 
The case with which they were dealing was sale of the right of management of 
a pagoda to an outsider, and it is difficult to imagine any circumstances in which 
such a sale could be upheld on general grounds. I may mention that there are a 
number of cases decided by this High Court in which alienations to the profit of 
the alienor were upheld in spite of the fact that the learned Judges who upheld 
them had this decision of the Privy Council before them, and for ourselves we do 
not think that it has any bearing upon the present case. In this connection we 
have also been referred to a decision of the High Court of Calcutta in Nitya Gopal 
Banerjes v. Nani Lal Mukherjee," which was a case ofa transfer of aright of worship, 
as distinct from a right of management, to a member of the family who was in the 
line of succession, so that it was definitely not an alienation to an outsider. “It 
was there held that no custom of separating worship from management could be 
upheld as valid, since any such separation would be in effect contrary to lic 
policy as tending to reducing the incentive of the worshipper to perform his dusties 
satisfactorily. But the facts relatihg to the endowment in the case.with which the 
Calcutta High Court was dealing were very different from the facts of the case 
with which we are now dealing when a custom of alienation of this kind is admitted; 
and moreover it is difficult to say that the land with which the temple is endowed 
is ın any sense a re_ouneration for the duties of worship, since the endowment is 
not to the managers of the temple but to the temple itself, and that being so, it 
would be impossible for any of the sharers to transter any of the temple Property. 
Moreover in the present case the remuneartion for the duty of worship is taken to 
be the right to receive the offerings of those who come to the temple, and we are 
not prepared to hold that allowing a person to assume the duties of worship with- 
out the right to manage the land ıs necessarily ee policy or objec- 
tionable on any other ground. It is true that Sir ulla in paragraph 420 


1 (1970) L, R. á L A. 76, >` 2 (1919) L L, R. 47 Cal, 990. 
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of his Hindu Law distinguishes between alienations of this kind for money and 
alienations'by way of gift, but as I shal show afterwards, the Courts in Bombay 
have always taken a more liberal view of transactions of this kind than the Courts 
elsewhere, and the remarks of the learned author, however appropriate when 
applied to parts of India outside Bombay, are, we think, too b stated if 
they are intended to apply to temples in the Province of Bombay. may refer 
-in particular to the remarks of Mr. Justice Ranade in Bajaren v. Ganesh, 
where the difference between Bombay and other parts of India was indicated. 
The cases detided by this Court which have a general bearing-upon the question 
af ihe validity. of teeasactions of this kind are: Sttarambhat v. Sitaram Ganesh 
and Kashiraj Nanabhat, by iis father Nonabhai*, a case of sale; Mancharam v. 
Pranshankar ,> a case of gift; Rajaram v. Ganesh,‘ a case of gift; Manjunath Subraya- 
bhat v. Shankar Manjaya,® a case of sale of a share in a yritti consisting of a cash 
allowance; and Raghunath Vithal v. Purnanand Saraswati Swami,* a case of re- 
linquishment, The rule deducible from these cases, we think, is that generally 
speaking a transfer of a turn of worship by one member of the ily entitled to 
worship to another member of that family need not be considered to be in any way 
objectionable. As a ti Lae example I may refer to Mancharam v. Pranshankar, 
where Mr. Justice Melvill said that an alienation to an improper person would 
rien the o EIEE of the endowment, and in some cases might be inconsistent with 

intention of the founder af the endowment; and, while not desiring 
to reas S any rule regarding such aliznations, since laying down a rule 
involve the Courts in nice questions of caste distinctions, the learned J 
went on to say (p. 800): 

“But there may be allenations which are free from any of these objections, and in such cases 
there would appear to be no reason why any restriction should be placed upon the exercise of the 
ordinary rights of property. Assuming that, for the reasons which we have stated, the alienation 
of a priestly office to a stranger would be invalid, it does not follow that an alienation to a member 
of the founder’s-family standing itt the line of succession would be open to objection.” ' 

Sir Dinshah Mulla says that the correctness of this decision has been very much 
doubted. Weare not aware of any doubts having been expressed in an ai a 
of this High Court, and it is a decision, waich has been followed by the High Court 
of Calcutta in Nirad Mohini Dasi v. Shsbadas Pal Dewasin.' j 

The lower appellate Court seems to havz refused to uphold this icular aliena- 
tion because it came to the conclusion that to be valid it would have to be to the 
family as a whole rather than to any individual member of it. The learned Judge 
seems to have relied on a rémark occurring at p. 588 in Raghunth Vithal v. Esenas 
nand Saraswati Swami. Macleod C. J. there stated : 

bie “it ono ha thatalane Gf the tacitly: widita to got rid ot ble duties te wellde aaa; he 
could only dosoin favour of the remaining members of the family, and he cannot evade the ordi- 
nary rule as to allenations by purpcrting to surrender his share to the original grantor, or, put in 
other words, the alienation of a share by one member of the family is invalid whether tt is made in 
favour of an outsider altogether or whether it :s made in favour of the original grantor of 
4hé office.” j , 

The learned Judge of the lower appellate Court was not right in taking this re- 
mark in isolation from the rest of the judgment. On a previous page the learned 
Chief Justice made it clear that although a transfer by one member of the: family 
entitled to kold the office to an outsider would be considered by the Court as in- 
valid, nevertheless a transfer by one member of his share to another member of the 
family should not be considered in any way objectionable, and in terms the deci- - 
sion was based upon the decision of Mr. Justice Melvill in Mancharam v. Pran- 
shankar, where it was stated that there was no apparent reason why an alienation 
should not be upheld whch is made in favour of any person standing in the line of 
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succession and not disqualified by any personal unfitness. So far as the law in 
this province is concerned, there seems to be no doubt that an alienation of this 
kind ought to be upheld by the Courts. 

Even if it were possible to regard the office in question as a public office and there- 
fore by reason of s. 6( f) of the Transfer of Property Act incapable of being alienated, 
it would still, I think, be possible to uphold the transaction in this case as not being 
in the true sense any alienation at all. Admittedly the office had been sub- 
divided, and the a of so sub-dividing offices of this kind cannot be challenged 
asin any way invalid. The result of the transaction in suit is merely a re-arrange- 
ment of the shares of the family. It is in effect a readjustment of the right nt of the the 
parties. The family still retains the office and its rights in the office are neither 
more nor less after the transaction than they were before. It is indeed difficult to 
see how the rights, or even the feelings, of any one member of the family other than 
the vendor and the vendee have been in any way affected by the transaction. 
That such a transaction is not in the true senge an alienation is no doubt the basis 
of the decisions of this High Court, though in none of those decisions has this fact 
been actually stated. 

The result is that both the appeals AE and the decrees of the trial Court 
réstored with costs throughout. 


Before Mr. Justice Macklin and Mr. Justice Gajendragadkar. 

ABDALLAKHAN DARYAKHAN v. PURSHOTTAM DAMODAR.* 

Transfer of Property Act (IV of 1888), Sec. 68—Indian Limitation Act (IX of 1908), Aris. 91,120— 
Swit by creditor for declaration that transfer fraudulent—Swuit whether governed by Art. 91 or 120 
— Starting point of Hmitation—Burden of proof. 

1. A suit by a creditor under s. 58 ofthe Transfer of Property Act, 1882, fora declaration 
that a transfer by his debtor is intended to defeat or delay him and other creditors and is, 
therefore, not binding on them, is governed by Art. 120 and not by Art. 91 of the Indian 
Limitation Act, 1908. 

"2. Insuch a suit limitation starts against the plaintiff when he is fixed with the knowledge 
about the fraudulent character of the transaction which he- seeks to impeach in his suit. 
The burden of proof is on the defendant to show that the plaintiff had clear and definite 
knowledge of the fraud for more than the period of limitation. The fact that the plaintiff 
knew some facts such as would raise a bare suspicion is not enough evidence to discharge 
this onus. 

8. The decision in Dattairaya v. Lakshman! that the cause of action for such a suit 
acorues when the transaction takes place is inconsistent with the Privy Council decision 
in O. Rm. 0. M. Sp. (Firm) v. P. L. N. K. M. Nagappa Chethar* and cannot therefore be re- 
garded as good law. 

4. The view expressed by Lokur J. that the right to sue in such a case accrued to the 
plaintiff when he decides to sue under s. 58 of the Transfer of Property Act, disapproved. 


Tus was a Letters Patent appeal against the decision of Lokur J. whose judgment 
delivered on August 8, 1948, is reported at 46 Bom. L. R. 618, where the facts of the 
case are set out. 

K. A. Somjee, with M. G. Chitale, for the appellant. 

A. G. Desai, for respondent No. 1. 


GAJENDRAGADĘAR J. This appeal arises from a suit filed by the plaintiff 
under s. 58 of the Transfer of Property Act for a declaration that the sale-deed 
passed by defendant No, 1 in favour of one of his sons, defendant No. 2, on October, 
19, 1929, was passed with intent to peas ek or delay the creditors of defendant No. 1 
and as such was not binding on the plaintiff and the other creditors of defendant 
No. 1. The plaintiff alleged that defendant No. 2 had left India for South Africa 
some time in 1920 to earn his living, and that he succeeded in making large profits 


* Decided, December 16, 1946. Letters Patent Bambure, Civil Judge (Junior Division) at 
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„in the business undertaken by him in that country. He used to send sums of 
money to his father in India from time to time. On October 19,1929, the father, 
defendant No. 1, executed a sale-deed in favour of his son, defendant No. 2, for 
Rs. 2,500. This sale-deed purported to convey all the immovable properties 
belonging to the father. This document was registered on October 21, 1929. 
On the same date the plaintiff filed suit No. 259 of 1929 against defendant No. 1 
to recover Rs. 8,999. Thereafter on October 28, 1929, the plaintit? impleaded 
to the said suit all the sons of defendant No. 1. In June 1981, the said suit was 
dismissed against the sons, but was decreed against the father to the extent of 
Rs, 1,001, Against the said decree appeals were preferred both by the plaintiff 
and defendant No. 1. Both the appeals were, however, dismissed in 1988 and the 
decree passed by the trial Court was atfirmed. In 1988 the plaintiff-decree-holder 
made an application to execute the deeree; but the said application proved infruc- 
tuous. In 1984 he filed another darkhast application and sought to recover the 
decretal amount by attachment and sale of crops standing on the land which along 
with other properties had been sold by defendant No. 1 to defendant No. 2 in 1929. 
Defendant No. 2 objected to the attechment of the crops, but apparently his 
objection was overruled and the crops were attached and sold. ‘The decree- 
holder however realised only Rs, 86 as a result of the sale of the said standtng 
crops. In 1986 a third darkhast was filed by the plaintiff decree-holder in which 
he claimed that the land belonging to defendant No. 1 itself should be attached and 
sold. Objections were raised to the attachment of the said land on behalf of 
defendant No. 2. The leanred Judge thereupon directed the plaintiff to obtain a 
declaration that the sale-deed under which zhe land in question had been sold to 
defendant No. 2 by defendant No. 1 was not binding on the plaintiff, As a result 
the plaintiff had to bring the present suit for a declaration that the said sale-deed 
is fraudulent and does not bind the creditors of defendant No.1. As required by 
s. 58 of the Transfer of Property Act this suit has been instituted by the plaintiff 
for and on rie peas all the creditors of defendant No. 1 under O. I, r. 8, of the Civil 

e. . 

This claim was resisted by defendant No. 2 maialy on-two grounds. It was 
contended that the transfer umpeached in the suit was bona fide and for valuable 

“consideration, and it was alleged that the said transfer was not intended to defeat 
or delay the creditors of defendant No. 1. It was further contended that the 
present suit under s. 58 of the Transfer of Property Act was barred by limitation 
under art. 91 of the Indian Limitation Act. 

The learned trial Judge, however, nezatived both the contentions of defendant 
No. 2 and granted the plamtiff the declaration claimed by him. The appeal 
oo by defendant No. 2 in the Court of the District Judge at Ratnagiri 

iled and was dismissed. Defendant No. 2 made a second appeal against the 
decree of the District Court. It was heard by Mr. Justice Lokur on August 8, 
1948. Mr. Justice Lokur accepted the concurrent finding recorded by the Courts 
below that the transfer was intended to defeat or delay the creditors. On the 
question of limitation he held that the suit was governed not by art, 91 as con- 
tended by defendant No. 2, but by art. 120 of the Indian Limitation Act. While 
dealing with the question as to when limitasion could be deemed to have started 
against the plaintif in the present case Ar. Jastice Lokur referred to the fact found 

_by both the Courts below that the plaintiff had known about the sale-deed in 
question within a week from its execution. He pointed out that even so the 
plaintiff had no reason to sarpo that he could not recover his dues except by the 
sale of the property covered by the said sale-deed. He further observed that 
even assuming that the plaintiff’s right to sue accrued when he obtained his decree, 
the suit would be within time since it had been filed within six years from the 
date of the appellate decree. In this ecnnection Lokur J. referred to the decision 
of the Madras High Court in Narasimham v. Narayan Rao,! where Venkatasubba 
Rao J. and Madhavan Nair J. had diifered on the question as to when limitation 
can be deemed to commence under art, 120, and he expressed his agreement with 
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the view expressed by Venkatasubba Rao J. and held that “the right to sue acerued 
to the plaintiff only when he decided to exercise the option given to him by s. 58 
of the Transfer of Property Act to chall the transfer and to seek to recover 
his dues out of the property transferred.” Since on this view the suit was clearly 
in time, the second appeal preferred by defendant No. 2 was dismissed with costs 
(48 Bom. L. R. 618). It is against this decision that the present Letters Patent 
Appeal has been filed by defendant No.2. ` - 

On behalf of the appellant Mr. Somjee has contended that the Courts below were 
wrong in holding that the transfer by defendant No. 1 to defendant No. 2 was 
intended to defeat or delay the creditors. He referred to the fact that defendant 
No. 2 had sent to his father, defendant No. 1, several sums of money from 1928 to 
1929. He suggested that these sums would in all amount to more than Rs. 7,000. 
His argument was that though the son did not intend to treat these amounts as 
loans advanced to his father, the father felt that he should not remain indebted 
to his son, and it was with a view to compensate his son for the amounts voluntarily 
paid by him that the father executed the sale-deed in favour of his son, In support 
of his contention Mr. Somjee has relied on the provisions of s. 25(2) of the Talian 
Contract Act under which a conveyance to Sea ark wholly or in part, a person 
who has already voluntarily done something for the promisor would be valid. 
It seems to us, however, im ible to accept this argument in the present case. 
It has been found by the Courts below that at the time when}the sale-deed was 
executed by defendant No. 1 he was considerably indebted and probably antici- 
pated that To redin might file actions to recoyer their debts. In fact, within 
two days from the execution of the deed, and‘on the very day when the said deed 
was registered, the plaintiff had filed his suit to recover his debt. This document 
real Ne all the properties belonging to defendant No. 1, and in spite of its execu- 
tion defendant No. 1 continued to live in the house conveyed in the document 
and likewise continued to manage the other properties as before. It is conceded 
that the son did not want to be compensated by his father. Indeed, he had sent 
the amounts from time to time through affection. Neither he nor the father 
treated them as loans. Under such circumstances it would not be permissible 
for defendant No. 1 to rely upon a part of the amounts thus received by him from 
hid son as a valid consideration for the transfer made by him.- The Courts below 
have held that the reference to the consideration made in the document was merely 
a device to justify the execution of the deed, and the object of the said document was 
clearly to defeat or delay the creditors of defendant No. 1. Iù view of this finding 
it is impossible for us to accept Mr. Somjee’s argument that the transfer would be 
valid under s. 25(2) of the Indian Contract Act. : 

Mr. Somjee has further contended that the Courts below were wrong in holding 
that the present suit was governed by art. 120 of the Indian Limitation Act, He 

es that the proper article to apply would be art. 91. Article 91 applies to 
suits to cancel or set aside instruments not otherwise provided for. Prima facie 
suits to set aside instruments can be filed only by persons whoare.parties to the 
instruments in question, and the object of such suits is, as the article itselfex- 
pressly states, to cancel or set aside instruments. On the other hand, suits under 
8. 58 of the Transfer of Pro ‘Act are instituted by creditors who are not parties, 
to the transactions im ed and the claim made in such suits is not to cancel or 
set aside such transfers, but to obtain a declaration that such transfers do not 
bind the creditors on whose behalf such suits are filed. Even if such suits are 
decreed, the instruments evidencing the transfers in question are not cancelled 
or set aside but are only held to be not binding on the creditors of the transferors. 
The nature of such suits is, in our opinion, substantially different from that ofthe 
suits referred to by art. 91. ` In that view we are not prepared to hold the suits 
brought by creditors under s. 58 of the Transfer of Property Act are governed by 
art. 91. Fn our opinion, such suits would be governed by art. 120 of Indian 
Limitation Act. Saburdas Mahasukhram v. Gopalji Nandas' this Court was 
dealing with a suit-brought by a stranger to set aside a decree and the question 
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which arose for decision was whether such a suit would be governed by art. 98 or 
art. 120 of the Indian Limitation Act. It was held that it is art. 120, and not 
art. 95, which would govern such a suit. The same view has been accepted in 
Lal Singh v. Jai Chand! and Parkash Narain v. Raja Birendra Bikram Singh.* 
Mr. Somjee has, however, relied on the decision in Radhika Mohan Gope v. Hari 
Bashi Saha,’ in support of his contention that art. 91 applies to the present suit. 
This case was cited frefore Lokur J. and has been distinguished by him on the ground 
that the plaintiff in the said case was an auction-purchaser and as such may be 
ed as the representative of the party to the deed itself, Mr. Somjee has 
contended that the auction-purchaser is not a representative either of the judgment- 
debtor or of the decree-holder and cannot, therefore, Be regarded as representative 
of the party to the deed itself. It is true that according to the view of this Court 
an auction-purchaser is not a representative of either of the parties to the suit 
. (vide Hanmantagouda Nagangcuda v. Shivappa : District Local Board, 
Belgaum v. Shi Dundappa,* Bat Man v. 5) But the Allahabad 
and the Calcutta High Courts take a contrary view in ‘this matter : Ishan Chunder 
Sirkar v. Bent M Sirkar,4 Gulzari Lal v. Madho Ram.” Infact, Mr. Justice 
Mukerji, who decided Radhika Mohan’s case, himself emphasised the fact that the 
plaintiff was an auction-purchaser and as such was a representative of one of the 
tae to the document. Strictly speaking, on the Calcutta view Mr. Justice 
ukerji was justified in assuming that the plaintiff was a representative of the 
party to the document, and since his decision that art. 91 applied to the suit 
rought by such an auction-purchaser was based upon that ground, it would, we 
thmk, not be reasonable to hold that the said decision is an authority for the 
‚proposition that art. 91 would epply to suits which are filed by persons who cannot 
fe regarded as representatives of the parties to the instruments. We, therefore, 
agree with Mr. Justice Lokur that the present suit is governed by art. 120 of the 
« Indian Limitation Act. ; - 

_ The next question which arises for decision is eyen if art, 120 applies, when 
can the period of limitation be deemed to have commenced against the plaintiff 
in the present case. Mr. Somjee has contended that the plaintiff is found to have 
known about this transaction within a week, and he has argued that since all the 

roperties were conveyed by this transfer, it should be held that the plaintiff had 

owledge about the fraudulent character of the transfer, and limitation must, 
therefore, be deemed to have areas from the date of the plaintiff’s knowledge. 
Under art. 120 the period of limitation begins from the time when the right to sue 
accrues. The expression “‘the right to sue accrues” is wide and somewhat vague; 
but since art. 120 is a residuary article and applies to several suits falling under 
different classes or varieties, Legislature has deliberately used this somewhat 
general ee pete which could apply to all such cases. In Bolo v. Koklan® 
the Privy Council pointed out that the tenninus a under art. 120 is ‘“‘when the 
right to sue accrues,” and observed that there can be no “right to sue” until there 
is an accrual of the right asserted in the suit and its infringement or at least a clear 
and unequivocal threat to infringe that right by the defendant, against whom the 
suit is instituted. In Annamclat Chettiar v. A. M. K. C. T. Muth 
Chettiar? the same view was again expressed by the Privy Council and it was 
Keld that the plea of limitation under art. 120 must fail when the defendant is 
unable to specify the particular date ‘at which the claim asserted in the suit was 
infringed or unequivocally threatened by the defendant. The right asserted in the 
present suit is conferred upon creditors by s. 58 of the Transfer of Property Act, 
which provides that every transfer of immovable property made with intent to 
defeat or delay the creditors of the transferor s be voidable at the option of 
any creditor so delayed or defeated. Prima facie a crediter can sue for a declara- 
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tion under this section at his option if and when he is defeated or delayed by a 
transfer made by his debtor. e term “‘creditor” used in this section is corre- 
lative to “debtor”, and signifies a pom to whom a debt, that is, a liquidated or 
Leors sum of money, is due. It includes not only those creditors who have 
obtained decrees against their debtors, but also ordi creditors whose claims 
have yet to be proved in a civil Court. The said term also includes not only ere- 
ditors at the time when the transfer in question takes place, but also those who - 
become creditors subsequent to such a transfer. (Vide Hooseinbhat v. Haji Is- 
mail), The right to sue under sec. 58 thus accrues toa only if heis a creditor, 
and his right is defeated or delayed by a transfer e by his debtor‘with a view 
to defeat or delay his creditors. In view of the fact that even subsequent creditors 
are entitled to impeach transfers previously made by their debtors, it would be 
somewhat difficult to hold that in their case limitation can start from the date 
of the transfer itself, since at the date of the transfer they were not creditors and 
had no right which could be said to have been deleted or delayed by the said 
transfer. It is true that the words ‘‘at the option of any creditor so defeated or 
delayed,” which occur in s. 58, seem to suggest that asuit may be brought b 
a crediter after he is defeated or delayed; but it cannot be said that limitation sond 
always commence when the claim of the creditor is actually defeated or delayed. 
It is obvious that limitation cannot start against a person unless he has a right to 
sue, i.e. unless he is a creditor. But in the case of a creditor limitation may start 
even before he finds that he is actually defeated or delayed, since inthe words of the 
Privy Council the right to sue in reference to a suit under s. 58 can well be said to 
have accrued to the creditor when the said right was infri or when at least a 
clear and unequivocal threat to infringe that right had been given by the defendant _ 
against whom the suit is instituted. That is why the determination of the question 
as to when limitation can be deemed to have started in reference to suits under 
s. 58 of the Transfer of Property Act presents some difficulty. As I have already 
stated, suits which fall under art. 120 belong to different types, and considerations 
which may be relevant and material while dealing with the suit of one type ma 
not be equally relevant and material whilc dealing with suits falling under a Gift 
erent type. In this connection it must be remembered that suits under s. 58 
of the Transfer of Pro Act are required to be filed in a representative character 
under O, I, r. 8, and that naturally makes the question still more complicated. In 
0. Rm. O. M. Sp. (Firm) v. P. L. N.K. M. a Chettiar? their Lordships 
of the Privy Council were dealing with a suit on behalf of two charities m 
which it was alleged that defendant No. 1 had appropriated-monies belonging to 
the charities for reducing the liability of defendant No. 2 under his overdraft and a 
claim was made against defendant No. 1 for the recovery of the said amount on the 
basis that the appropriation of the moneys belonging to the charities for reducing 
defendant No. 3's liability constituted a breach of trust on the part of defendant 
No. 2 of which defendant No. 1 had notice and By which it had profited. The 
entries by which the said appropriation was made were made in the books of 
account of the bank on February 10, 1920,'and the plaintiff had come to know about 
the'said entries and the appropriation evidence by them in 1929. It was held by 
their Lordships of the Privy Council that the suit filed on behalf of the charities 
was governed by art. 120, and not art. 86, of the Indian Limitation Act, and that 
the period of limitation ran from the date in 1929 when the plaintiff came to know 
that the money of the charities was set off against defendant No. 2.’s debt to defen- 
dant No. 1 upon his overdraft. It was observed in course of the judgment 
that the language of art. 120 makes no reference to the knowledge of the plaintiff, 
and is in this respect in contrast with that of other articles, e.g., 90, 91, 92, 95, 96, 
114. Sir George Rankin, who delivered the judgment of the Board, referred to the 
Board’s earlier decision in Bolo v. Koklan* and pointed out that the judgment under 
appeal before them had proceeded on a principle (p. 462) : 

“which has been accepted as applicable to this article in a number of cases in several of the 
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High Courts: Venkateswara Ayyar v. Somasudaran Chettlar,) P.Vtsmanadham v. P. Narayana Das," 
Lal Singh v. Jai Chand," Mathura Singh v. Rama Rudra Prasad Sinha,‘ and Basavayya v. Bapana 
Rao,* [The effect of these decisions is to hold] that it would be in consonance with the scheme of, 
the Act if the right to sue should De deemed to accrue under art. 120 from the time of the plain 
tiff's knowledge of the fraud, misconduct or mistake where such a ground was the basis of the 
suit Their Lordships can see some difficulties in this reasoning as a matter of interpretation of 
the language of the statute,’ [observed Sir George Rankin,] and had the matter been res integra, 
they are not certain that this interpretation would have prevailed with them. Butthe decisions 
in India have established a rule of limitation under art. 120 by which the plaintiff in the oases 
to which the rule appjies’cannot be debarred of his ramedy unless with knowledge of his rights 
he has been guilty of deley.” 

The jadgment then proceeded to point out that the decisions which were referred 
to were given in cases where the plaintiff sought to set aside a decree passed against 
him when a minor owing to the negligence of his guardian, or a mortgage of pro- 
perty which belonged not to the mo but to a temple, or a transfer by a debtor 
to defeat his creditors, The nature of the suit with which the Privy Council were 
dealing was obviously different, but their Lordships were p to apply the 

rinciple laid down by the said Indian decisions to the case before them and to 
hold that it was within time. 

It may be convenient to refer to two of the decisions cited by the Privy Council 
with approval in this judgment. In Lal Singh v. Jai Chand it was held that a suit 
brought under s. 58 of the Transfer of Property Act was governed by art. 120 
and that the right to sue cannot be said to have accrued unless the plaintiff came 
to know of the transfer. While dealing with the question of knowledge in re- 
ference to a representative suit under s. 58 of the Transfer of Pro Oper Ore. it was 
held that it would be wrong to take the date of the knowledge of one creditor as 
the starting point because some other creditor might have had knowledge before 
that date while the suit was a representat-ve suit. In this connection the learned 
ots eee Narayan Rao* and agreed with the view ex- 

in the said case that the inaction of onecreditor could not bar the general 
Pray of creditors though the right under s. 58 being an individual riglit, it would 
ensue for the benefit of the general body of creditors. 

In Venkateswara Ayyar y. Somaswundaram Chettiar? the Madras High Court 
were dealing with a similar suit under s. 56 of the Transfer of Property Act and it 
was held that until 'a creditor tecame awaré of the alienation, which he attacked 
as being in fraud of creditors, his right to sue did not accrue. In Viswanadham v. 
Narayana Das Phillips J., who was a party to the decision in Venkateswara Ayyar’s 
case, explained his earlier decision by obsecving that the mere execution of adeed 
of alienation will not necessarily give the plaintiff the right to sue, since if there is 
no fraud he cannot impeach the alienation though it may defeat or delay his rights. 
It is only if the creditor knows that the transfer is fraudulent that it can be said 
that he has the right to bring a sfiit. It was accordingly held that the time cannot 
be said to run in ect of a claim asserted in a suit unless it is shown that the 
plaintiff had knowl of the fraud on which the suit is based. 

Having regard to the decision in O. Rm. G. M. Sp.(Firn\ v. P.LN. K.M. Nagappa 
Chettiar it must now be taken tc be settled that in regard to suits falling under art. 
120 the right to sue cannot accrue until the right asserted is infringed or unequi- 
vocally threatened, and in cases where the right is based upon an allegation of 

- fraud, limitation cannot commence unless the Habe asserting the right had know- 
ledge ‘of the said fraud. It is obvious that under a. 58 of the Transfer of Property 
Act creditors can impeach only such transfers as are intended by the debtor to 
defeat or delay his creditors. The right tc sue accrues not only use the cre- 
ditor is defeated or delayed, but because he is defeated or delayed owing to a frau- 
dulent transfer. Itis quite conceivable that a debtor may make bona fide transfers 
for consideration and such transfers any defeat the claims of his creditors. But : 
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that would be no ground for setting aside such transfers, since the essential element 
of the fraudulent intention is absent in such cases. As observed by the Privy 
Council in Rakimbhoy Habibbhoy v. Charles Agnew Turner! “the burden of proof 
is on the defendant to show that the plaintiff had clear and definite knowl of 
the fraud for more than the period of limitation” and the fact that the plaintiff 
had “some hints and clues”, which may perhaps raise his suspicion, would not be 
enough evidence to discharge the said onus. 

I may point out that in Dattatraya v. Lakshman? it was held by this Court thata 
suit to set aside an alienation was governed by art. 120 and that the cause of action 
for such a suit arises when the alienation is made and not when the alienation be- 
comes known to the plaintiff. To the same effect is the decision of the Madras 
High Court in VenkatacheHa Reddiar v. The Collector of Trichinopoly.* These 
decisions were apparently not cited before the Privy Council in O. Km. 0. M. Sp. 
(Firm) v. P.L.N.K.M. Nagappa Chettiar; but having regard to the observations 
of the Privy Council in the said case it is very difficult to hold that the view ex- 
pressed in the said decisions can now be regarded as good law. In any case, in 
suits where the relief claimed by the plaintiff is based upon the fraud or misconduct 
of the defendant, limitation cannot be said to start against the plaintiff unless heis 
fixed with the knowledge of the fraud or misconduct in question. 

But while applymg the test of knowledge for the purpose of deciding the question 
of limitation in suits under s. 58 of the Transfer of Troperty Act, there is this further 
difficulty that such suits are brought in a representative character under O. I, r. 8. 
In such cases the plaintiffs on the record may have had the material knowledge 
more than six years before the suit whereas the other creditors on whose behalf 
the suit is filed may not have the said knowledge of vice versa. In fact, as I have 
already stated, in Lal Singh’s case the Lahore High Court had to deal with this 
point. This t of the matter was not considered by the Privy Council in 0. Rm. 
0.M. Sp.(Firm)v.P.L.N. K.M. Nagappa Chettiar, sinceit did not arise for decision 
in the suit with which their Lordships were dealing. It is true that the decision 
in Lal Singh’s case was cited with approval by the Privy Council, and to that extent 
the view taken by the Lahore High Court that the inaction of one creditor could 
not bar the general body of creditors might perhaps be regarded as having re- 
ceived their Lordships’ approval. However, in the circumstances of this case itis 
unnecessary to pursue this point any further, since defendant No. 2 has not suggest- 
ed that any other creditor of defendant No. 1 had knowledge about the transfer 
and its fraudulent character more than six years before this suit.was filed; and the 
only question which we have to decide is a hathet it is shown that the plaintiff had 
such knowledge more than six years before the date of the suit. 

It seems to us that the question as to when the right to sue can be said to have 
accrued would be a question of fact to be determined on the evidence in each case. 
The defendant must show in such a case that the plaintiff knew about the frau- 
dulent nature of the transaction more than six years before he filed the suit. The 
knowledge of the execution of the sale-deed itself can hardly be regarded as suffi- 
cient to bring home to the plaintiff the knowledge that the sale-deed was frau- 
dulent. Mr. Somjee has laid considerable emphasis on the fact that the plaintiff 
must be deemed to*have known that all the properties had been conveyed by de- 
fendant No. 1 under the sale-deed in question. On the record of this case we see 
no justification for making such an assumption. Besides it has been found as a 
fact by the lower appellate Court that “it was only when he (the plaintiff) realized 
that the son was setting up an independent title to the immovable property by 
` virtue of the sale-deed that he decided to take effective action by bringing a 
darkhast against that property,” and that it was for the first time when defendant 
No. 2 raised the objection that the plaintiff learnt about the fraudulent intention 
of his debtor. This finding is obviously binding on the parties in the present 
Letters Patent Appeal. On this finding it is impossible for us to accept the con- 
tention of Mr. Somjee that the plaintiff should be deemed to have known about the 
fraudulent nature of the transaction as soon as he knew about the sale-deed itself, 
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The defendant has got to prove that the fazts which the plaintiff knew were such as 
would irresistibly have led to the inference that the transfer was fraudulent. Even 
if the plaintiff knew some facts such as would raise a bare suspicion, it would not 
“be enough to hold that he had knowledge about the fraudulent intention of his 
debtor so that limitation could be deemed to commence against him from that time. 
- As I have already stated these are questions of fact on which the Courts below 
have made findings against the defendants. That being so, we think that the 
plaintiff’s suit is not barred by limitation. - i 
It is, however, necessary to point out that the view expressed by Mr. Justice 
Lokur that the right to sue accrued to the plaintiff only when he decided to exercise 
the option given to him by s. 58 does not in our opinion ap to be justified in 
view of the decision of the Privy Council in O. Rm. O.M. Sp. (Firm) v. P.L. NEM. 
N Chettiar, which was obviously not cited before Lokur J. In most, if 
not all, cases the option given to creditors Dy 8. 58 would be exercised by them by 
filing suits to avoid the transfers in question, and in such cases the test adopted by 
Lokur J. would mean that the starting point of limitation is the dates on whic 
-such suits are filed, and in that sense the question of limitation cannot arise at all. 
In the earlier portion of his judgment, Lokur J. himself has referred to Lal Singh’s 
case in support of his conclusion that art. 120 applies to such suits. It appears 
that his attention was not invited to the fact that in the said decision the ore 
High Court had taken the view‘that limitation under art. 120 starts against a party 
when he is fixed with the necessary knowledge about the fraudulent character of 
_ the transaction which he seeks to impeach im his suit. In this connection there is 
another point which deserves to be mentioned. In dealing with the question as to 
when limitation starts in such cases Lokur J. has referred to the divergence in the 
opinions expressed by Madhavan Nair J. and Venkatasubba Rao J. respectively 
in Narast vì Narayan Rao, and has observed that he would prefer to adopt 
Venkatasubba Rao J.’s view in the matter. But subsequently the said view of 
. Venkatasubba Rao J. has been expressly disapproved of by a division bench of the 
Madras High Court in Official Receiver v. appa Chettiar In our opinion 
in determining the question of limitation in reference to suits filed under s. 58 of the 
Transfer of Property Act it cannot be said thet the starting point of limitation under 
art. 120 is the date on which the plaintiff decides to exercise his option of avoiding 
- the transfer. We are therefore unable to approve of the test applied by Lokur 
J. in holding that the suit is in time. Thet however does not materially affect 
the result of this Letters Patent Appeal, since we have held that it has not been 
shown that the plaintiff knew about the fraudulent nature of the transaction in 
question more than six years before the date of the suit and that the suit must 
therefore be held to be in time. - 
The result is the Letters Patent Appeal fails and is dismissed with costs. 


APPEAL FROM’ ORIGINAL CIVIL. 





Before Sir Leonard Stone, Kt., Chief Justice, and Mr. Justice Coyajes. 
FRAMROZE DADABHOY MADON v. TEHMINA.* 

Deed of settlerment-——Construction—Setilement in favovr of unborn persons—V atidity of—Tranafer 
of Property Act (IV of 1888), See. 13—“Ratends,” meaning of—Rule in Sopher’s case—Indian 
Suocession Act (XXXIX of 1925), See. 113. ` 

The settlor, a Parsi spinste:, executed, on Juns 28, 1088, a deed of settlement which pro- 
vided that after the death of the settlor the trustees were to stand possessed af the trust 
funds in trust for all or any of her children or any issue born during her life of any of her child 
or children at such ages or times (not being earlier as to any object of this power) (being a 
male than his age of eighteen years or being a female than her age of eighteen years or day of 
marriage) in such shares if more than one upon such conditions and in such manner as she 
by her will or codicil should appoint; and in default of such appointment and so far as any 
such appointment should not extend in trust for all her children who being sons should 
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attain the age of eighteen years or being daughters should attain that age or marry under - 
that age in equal shares; and if there shall be but one child, then the whole to bein trust for 
such one child. The settlor married in September 1989, but there was no Issue of the mar- 
riage. On May 7, 1946, she took out an originating summons, in view of the Privy Council 
decision in Sopher v. Administrator General, Bengal, for determination of the question, 
whether the interests created tn favour of ber unborn children and grandchildren were valid 
and binding in law :— 

Held, (1) that the plaintiff was entitled to a declaration that the interests created in 
favour of her unborn children were valid and effectual, but the declaration was to be with-’ 
out prejudice to eñy question which might hereafter arise with regard to the exercise of her, 
power to 

{%) that the trusts in favour of unborn children extended to the whole of the property and 
provided for the absolute disposal of that property, and that the possibility of their failure 
by virtue of there never having been any qualified object to take, which would be ascertain- 
able within the limits prescribed by s. 14 of the Transfer of Property Act, 1882, did not 
render the trusts incapable of taking effect. 

Sections 18, 15, 16 and 20 of the Transfer of Property Act-are reatrictive in character and 
limit the freedom of disposition. They must be read in conjunction with as. 19, 21, 22 and 
14, 

Sections 18 and 20 read together show that in s. 18 the word “extends,” cónlained in tho 

“extends to the whole ofthe remaining tnterest of the transferor in the property,” 

In directed to the extent of the subject-matter, and to the absolute nature of the estate con- 

ferred and not to the certainty of its vesting. Vesting mast, however, take place within the 

limits presoribed by s. 14, which is assisted by s. 19 which accelerates the vesting, when the 
tims at which ft is to take place is not specified, unless a contrary intention appears from the 
termas of the transfer. 

The ratio in Sopher's case has no application to the trusts of a settlement tinier vivos for it 
docs not lay down any general principle which can be-applled to the Transfer of Property Act 
or for the construction of any other Act than the Indian Succession Act, 1925. 

ORIGINATING summons. Construction of a deed of settlement. 

The settlor Bai Tehmina was a Parsi spinster residing in Bombay. She had a 
father named Dadabhoy, a brother named Framroze (defendant No. 1), and two 
sisters Khorshed and Shera (defendants Nos. 8 and 4). The father Dadabhoy had 
given to Tehmina (plaintiff) sums of money as presents from time to time which in 
course of time amounted to Rs. 47,000. amount was laid out in the purchase 
of 80 shares of the Imperial Bank of India, Ltd. 

On June 28, 1988, the plaintiff executed a deed of settlement, whereof she 
ieee herself, her father Dadabhoy and her brother Framroze (defendant 

1) trustees. The deed provided, among other things, as follows :— 

2. The trustees shall pay the net interest and income of the sald trust funds to the said 
Bai Tehmina for and during her life and down to her death. 

8. After death of the said Bai Tehmina the trustees shall stand possessed of the trust funds 
in trust for all or any of her children or any issue born during her life of any of her child or children 
at such ages or times or age or time (not being however earlier as to any object of this power) 
being a male than his age of eighteen years or being a female than her age of eighteen years or 
day of marriage) in such shares if more than one upon such conditions and in such manner as sho 
the sald Bai Tehmina shall by her will or codicil appoint. 

And in default of such appointment and so far aş any such appointment shall not extend in 
trust for all the children of the said Bat Tehmina who being sons shall attain the age of eighteen 
years or being daughters shall attain that age or marry under that age in equal shares. 

And if there shall be but one such child then the whole to be in trust for such one child. 

But sò nevertheleas that no child who or any of whose issue shall take any part of the sald 
trust fonds under any such appointment as aforesaid shall be entitled to any share of the unap- 
pointed part of the said trust fonds without bringing the share or shares appointed to him or her 
or to his or her issue into hotch-pot and accounting for the same sccordingty unless the said Bai 
Tehmina while making such appointment shall thereby direct the contrary. 

4. Provided also that if there shall be no issus of the said Bai Tehmina in whom the said 
trust funds shall become absolutely vested under the foregoing trusts and powers then, and in 
such case and subject to the foregoing trusts and powers the said trustees shall hold such part 
not exceeding however jn any event a third of the said trust funds in trust for such person or 
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persons including the husband of the said BaFTehmina as the said Bai Tehmina shall by her wil 
or codicil direct and appoint. 

5. Provided further that tf the said Bal Tehmina shall not have directed or appointed by her 
will or codicil any pert of the said trust funds to her husband pursuant to the last preceding clause 
she shall be at liberty at her option to direcc by her willor codicil the payment by the trustees 
to her husband until his death of such part o? the Income of the said trust funds as she may think 
fit (not however exceeding in any case a third part thereof). 

6. Subject to the foregoing trusts anc powers the said trustees shall hold the said trust 
fonds in trust for the sald Dadabhoy Sorabj- Madon his heirs executors administrators or assigns. 

7. If at the decease of the said Bai Telmina any child or remoter issye of hers entitled for 
the time being in expectancy tc a share of ths said trust funds under these presents or under any 
such appointment to be made as aforesaid saall be under the age of eighteen years then and in 
every such case and in default of any appomtment to the contrary the trustees may pay and 
apply the whole on such part a3 they shall tEink ftt of the income of the expectant share of such 
minor for or towards his or her maintenanc: and education with liberty to the said trustees to 
pay the same to the guardian or any of the guardians of such minor for the purposes aforesaid 
without being liable to see to the applicatior thereof and shall invest the residue (if any) of the 
inoome mentioned in this clause and the resulting income thereof so as to accumulate 
at compound interest to the intent that suck accumulations shall be added to the princtpal sharo 
from which the same shall have arisen and fcllow the destination thereof. But the trustees may 
at any time or times resort to the acoumulacions of any preceding year or years and apply the 
sanie for OF towards. the mainienance Or ertice Hom of any child or remoter Issue for. the, tine 
being presumptively entitled thareto. 


The plaintiff got married in Septem>er 1989, but there was no issue of the 
marriage, Dadabhoy died on May I=, 1940. 

- On May 7, 1946, the plaintiff took ont an originating summons for the construc- 
tion of the deed of settlement as doubts arose as to the validity of the provisions 
in favour of the unborn children and dchildren of the plaintiff in view of the 
Privy Council ruling in Sopher v. Admanistrator General, Bengal. She contended ; 

. “The plaintiff is advised that the interests purported to be created-by her in favour of her 
unborn children and grandchildren are void Ë law, tnasmuch as such unborn persons do not take 
the whale of the remaining interest of the pmintiff in the sald trust funds after the life-interest 
in favour of the plamtiff. The.plaintiff is further advised that such unborn persons are not given 
the trust funds settled on them In the same unfettered form as the plaintiff had in the said trust 
funds. The plaintiff is also advised that as the interests created in favour of the said unborn 
persons are void, all the interests intended to take effect after or upon failure of such prior in- 
terests are also void. It is submitted that the interests created in favour of the sald unborn 
persons being vold in law and the interests -ntended to take effect after or upon failure of such 
prior interests being also void in law, the trust funds would revert to the plaintiff as on a resulting 
trast.” 

The plaintiff submitted the following questions for determination :— 

(1) Whether the interests created in favour o? the unborn children and grandchildren of the 
plaintiff by cl. 8 of the sald indenture of setthument are valid and binding in law ? 

(2) Whether the subsequent interests as stated in cls. 4, 5 and 6 of the said indenture are 
valid and binding in law ? 

(8) Tf the answer to questions 1- and 3 eze tile negative, then whether the asid trust funda 
revert to the plaintiff as on a resulting trust * 

(4) If the answer to question 8 is in the affirmative, then whether the plaintiff and defendants 
Nos. 1 and 2 as the trustees of the said inden-ure cf settlement should transfer and hand over the 
said trust funds to the plaintiff? 

The summons was heard on July 4, 1946. by Chagla J., who, following the ruling 
in Sopher’s case, answered questions 1 and 2 (restricted to cls. 4 and 6) in the 
negative, and questions 8 and 4 in tae affirmative. 

Defendant No. 1 appea‘ed. 


M. M. Jhaveri, for the appellant. 
Mursban J. Misiree, with N. A. Pcdkhiwalla, for respondent No. 1. 
K. B. Bharucha, for respondent No. 2. 


DN C. J. This is an appeal from the judgment of Mr. Justice Chagle, dated 
1 (1044) 46 Bom. L. R. 865, P. a, 
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July 11, 1946, upon an originating summons, raising questions as to the validity 
of the trusts of a settlement of June 28, 1988, made by Bai Tehmina, who is one 
of the respondents in this Court. By the settlement Bai Tehmina settled a sum 
of Rs. 47,000, representing the poces of sale of diverse investments, made on 
her behalf by her father, Dadabhoy Sorabji Madon, upon trusts in favour of her- 
self for life, and after her decease and subject to a power of appointment, exer- 
cisable by will or codicil only, amo her issue born during her lifetime; in trust 
for all her children who being sons, “‘shal] attain the eet or being daughters 
shall attain that age or marry under that age in equal 8 .” In default of issue 
there is a general power pie oe with regard to part only of the trust funds 
to be exercised by will or codicil, and, “subject to the foregoing trusts and powers”, 
the trustees are to hold the trust funds in trust for the said Dadabhoy Sorabji 
Madon, his heirs, executors and assigns. x i 

These apparently simple arrangements, in favour of the issue of Bai Tehmina, 
have een bad by the learned a be void by reason of 8. 18 of the Transfer of ~ 
Property Act, 1882, as have also subsequent trusts, with the result that a de- 
claration has beeh made that there is a resulting trust of the settled funds in favour 
of the settlor. 

In coming to that conclusion the learned Judge held that the case of Sopher v. 
Administrator General, Bengal,’ which is a decision of the Privy Council upon the 
trusts of a will, declared to be void under s._118 of the Indian Succession Act, 
1925, applied, and he followed a decision of Mr. Justice Blagden in the case of 
Ardeshir Baria v. Dadabhoy Baria; who also applied Sopher’s case to the trusts of 
a settlement. 

Before the Transfer of Property Act, 1882, there was practically no law as to real 
property or, I think, as to personal property, in India. A-few points had been 
covered by regulations, and the Acts, which were repealed either wholly or in part 
by s. 2 of the Transfer of Property Act; but for the rest of the law, the Courts, 
in the absence of any statutory provision, adopted the English law as the rule of 
justice, equity and good conscience. This was not satisfactory, for the rules of 
‘English law were not always applicable to social conditions in India, and the case 
law became confused and conflicting. To remedy this state of affairs, a Commis- 
sion was appointed in England to prepare a Code of substantive law for India, 
and the Transfer of Property Act, though drafted in 1870, was the last of these 
drafts to become law : see the introduction to Sir Dinshah Mulla’s Transfer of Pro- 
perty Act, second edition. 

By the private laws of Hindus and Mahomedans dispositions of property in favour 
of unborn persons could not be made, but no such embargo on anticipatory bene- 
volence attached to the private laws of other communities, including istians, 
Parsis and Jews, to whom English law was applied, to the extent that estates tail 
could, be created : see the Modes of Conveying Land Act, 1854. The Indian Suc- 
cession Act, 1865, was the first Act, which curtailed the right of the other commu- 
nities to dispose of property by will to unborn persons, by modifying the English 
law : but so far as the tranaler of property inter vivos was concerned, lish 
law continued to be applied to the other communities, until the ing of the 
Transfer of Property Act in 1882, snd by statutes of 1914, 1916 and 1921. Hindu 
private law, which prohibited any disposition in favour of an unborn person, was 
amended so as to bring into operation the two groupe of sections concerning dis- 
positions in favour of Ka pano contained respectively in the Indian Succes- 
sion Act, 1865, and the er of Property Act, 1882. E - 

These two groups of sections do not codify restrictive regulations which are in 

i materia with the English law, though it 1s clear from their terms that it is the 

lish law to which they owe their origin and inspiration. The present confu- 
sion, which we are told, the decision in Sopher’s case has plunged the legal profes- 
sion of this city, ap to arise from the fact that for many years precedents 
of English wills aid setelementa: have been followed in Bombay, without any 
close appreciation of the precise restrictions placed on the freedom of disposition 
by the ian Succession Act and the Transfer of Property Act. ame! 


1 (1944) 48 Bom, L. R. 885, P. o. -23 (1944) 47 Bom. L. R. 387. 
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The first poiat which we must consider is whether in the case under appeal, 
and the earlier case before Mr. Justice Blagden, the learned Judges were right in 
assuming that Sopher’s case applied to the trusts of a settlement inter vivos. I 
advisedly say, “in assuming”, because in neither case does the point appear to 
have been taken or argued. Not only are the circumstances attaching to dis- 
positions of property by will, which p pai fom a future date, that is to say, the 
death of the testator, fundamentally different from those'which prevail in the case 
of transfer of property by an instrument inter vivos, which speaks from the monent ` 
of its execution, but the language and scheme of the group of sections intituled 
“Of void bequests” in the Indian Succession Act, 1865, now the Act of 1925, is 
substantially different from the corresponding group of sections of the Transfer 
of rarr Act, 1882. This is, I think, clear when the divergences in the lan- 
guage of the two groups of sections are studied. Far from creating one Code or 
onesystem with regard to dispositions in favou ofthe unborn generally, two different 
sets of restrictive regulations have been placed on the statute book, the earlier 
directed to imposing restraint on testamentary dispositions which become opera- 
tive only on the death of the owner of the property, and the latter on the freedom 
of transfer of property inter vivos, which must always befor some consideration, be 
it pecuniary or for natural love and affection. 

one of the Regulations and Acts repealed by 3. 2 of the Transfer of Property 
Act touched upon the subject of dispositions of moveable property in favour of 
unborn persons. So that during the 17 eak which apel i between the passing 
of the Indian Succession Act of 1865 and the Transfer of Property Act, 1882, the 
law with regard to dispositions of property bv will and transfers of pto inter 
vivos was entirely different, the ‘atter being unrestricted, except only by the 
application of the principles and rules of English law, and except also by the 
private laws of Hindus and Mahomedans, as Hindu law then stood. It is certainly 
. that if in 1882 what was intended by the Legislature »was to impose on 
the freedom of the transfer of property inter vivos the same restrictive regulations 
as had already applied for 17 years to testamentary dispositions, the Transfer of 
Property Act, 1882, did not, either, expressly so say, or did not re-enact the 
existing sections of the Succession Act with the slight amendments only, which 
would have been necessary to fit the case of a transfer inter vivos, 
» On the contrary, ue Grune of sections which became operative in 1865 and 
those of 1882 respectively, are very different. - 

Section 118 of the Indian Succession Act, 1925, (formerly s, 100 of the 1865 Act), 
corresponds to s. 18 of the Transfer of Property Act, 1882, and not only is the word, 
“comprises”, in the former Act, replaced for the word, “extends” in the latter Act, 
but to the latter section there is but a single simple illustration, whereas s. 118 
of the Succession Act has four ilhseations of a wider and more complex character. 
Further, the important s. 20 of the Transfer of Property Act, 1882, finds no place 
either in the Succession Act of 1865 or the Act of 1325. In my judgment Sopher’s 
case has been wrongly applied to the trusts of a settlement, for except for the 
passage at p. 869 hereinafter quoted, it does not ‘ay down any general principle 
which could be applied to the Transfer of Property Act or for the construction of 
any other than the Indian Succession Act, 1935. This is, I think, clear from the 

j ent of the Judicial Committee delivered by Viscount Maugham in which 
their Lordships say (p. 868) :— : 

` “Section 118 of the Act ralges or may ralse questions of very great diffculty, and their Lord- 
ships do not propose to attempt to express their views on questions of construction which are not 
relevant to the present appeal, and on whch they have not the advantage of knowing the opinions 
of the learned Indian Judges.” 
And at p. 869: 

“The construction of s. 118 of the Act does not appear to have been much considered in 
reported cases, and the diligence of counsel hes only resulted in the Board being referred to a 
single case which will now be referred to. The case is that of PutHbat v. Sorabji Naoroji Gamadia.! 
It was decided in 1928 and related to ss. 89, 100, 101 and 103 of the Indian Succession Act (X of 
1865) then-in force. Section 100 is reproduced in the modarn Indian Succession Act as s. H8. 


1 (1928) 28 C. W. N. 787, s.c. 25 Bom. La R. 1099, P. o. 
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The case is valuable as deciding that in interpreting wills with reference to ss. 118, 114 and 118 
of the present Act, which-are applicable to several different systems of jurisprudence, it ia neces- 
sary to bear In mind that the words used must be understood with reference to the current meaning 
of the words apart from such technical considerations as are only appropriate In English law. 
Their Lordships propose in acoordance with this view to construe the words of s. 118 in the light, 
so far as that may be proper, of the various sections contained in Chapter VII of the Act relating 
to ‘void bequests’ (wherb s. 118 is found) according to their natural meaning without regard to 
the numerous decisions of the Courts in this country.” i 
. And finally at p. 870: 

“That is the conclusion at which their Lordships have arrived on the words of the section read 
in conjunction with the other sections relating to void gifts.” ` 

The industry of counsel, to whose able arguments we are much indebted, has 
been unable to find any reported case on the relevant sections of the Transfer of 
Property Act of 1882. That in itself is remarkable in view of the fact that the 
Transfer of Property Act has been in operation for 65 years, and it is common 
knowledge that very many settlements have been made, in which trusts in favour 
of the unborn had been executed without challenge. 

I will therefore proceed to consider the construction which ought to be placed 
on the relevant sections of the Transfer of Property Act, 1882, and apply them to the 
trust of the settlement before us. 

The guidance with which I am assisted from Sopher’s case is, in my opinion, 
that in interpreting settlements inter vivos with reference to the relevant sections 
of the Transfer of Property Act, 1882, the following passage from Sopher’s case 
with regard to interpreting wills and the Indian Succession Act is equally appli- 
cable (p. 869) : i 

“It Is necessary to bear in mind that the words used must be understood with reference to the 
current meaning of the words apart from such technical considerations as are only appropriate 
in English law.” > ae 

The sections, which expressly or by reference touch and concern the transfer of 
property or some interest therein to persons unborn at the date of the execution 
of the instrument of transfer, are as. 18, 15, 16 and 20. These sections are res- 
trictive in character and limit the freedom of disposition. They must be read in 
conjunction with ss. 19 and 21, which define a vested interest and a contingent 
interest, and also in conjunction with s. 22 which deals with class gifts which vest 
at a particular age, also s. 14, which may be conveniently described as the regulation 
against perpetuities. X i 

So far as the unborn are concerned, ss. 18 and 20 form the basis of the restrictive 
scheme. They provide: 

“18. Where, on a transfer of property, an interest therein is created for the benefit of a 
person not in existence at the date of the transfer, subjéct to a prior interest created by the same 
transfer, the interest created for the benefit of such person shall not take effect, unless it extends 
to the whole of the remaining interest of the transferor in the property.” š 

“20. Where, on a transfer of property, an interest therein is created for the benefit,of a 
person not then living, he acquires upon his birth, unless a contrary intention appears from the 
terms of the transfer, a vested interest, although he may not be entitled to the enjoyment thereof 
immediately on his birth.” A , : 

In my opinion, the parenthetical exception contained in s. 20, ‘‘unless a contrary 
intention appears from the terms of the transfer,” only emphasises what is not 
expressly stated in s. 18, vis. what is given to the unborn person need not neces- 
sarily vest in him at his birth, and shows that the word “extends” in s. 18 is con- 
fined to the subject-matter of the transfer and not to its vesting, whilst the illustra- 
tion to s. 18 makes it clear that the trust, for trust there must be in the case of 
benefits conferred on persons not in existence, must create a beneficial interest 
which is absolute in quality. There is no equivalent section in the Indian Succes- 
sion Act, 1925, to s. 20 of the Transfer of Property Act, 1882, though illustrations 
(ti) to (v) of s. 112 of the Indian Succession Act indicate that that section may be 

Intended to have a similar result. - : i 

. ‘The completeness of e disposition of aay aa depends in part on its covering the 
whole pabiect latter and 2 the’ interest conferred beng absolute in character: and 

in part on there being a recipient, in whom the whole of the subject-matter can vest. 
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If all these elements are to be present in the case of a transfer infer vivos, which 
speaks from the moment of its execution, it will mean that there never could be a 
transfer of property in favour of the unborn, after a prior life interest, at all; be- 
cause there must always be the possibility that the p tive unborn person 
might\never come into existence and so the transfer would fail for completeness, 
because it might not vest in a recipient the absolute interest_in the whole property. 

In my judgment this is not the effect of ss. 18 and 20. Readtogether,andgiving . 
the words their current meaning apart from such technical considerations as are 
only appropriate in English law, these sections show that in s. 18 the word 
“extends”, contained in the expression “‘extends to the whole of the remaining 
interest of the transferor in the property”, is directed to the extent of the subject 
matter, and to the absolute nature of the estate conferred and not to the certainty 
of its vesting. Vesting must, however, take place within the limits prescribed by 
8. 14, which provides :— 

“No transfer of property oan aparate to create an interest which is to take effect after the 
life-time of one or more persons living at the date of such transfer, and the minority of some person 
who shall be in existence at the expiration of that period, and to whom, tf ho attains full age, the 
interest created is to belong.” 

This section is assiéted by s. 19, which accelerates the vesting, when the time at 
which it is to take place is not specified, unless a contrary intention appears from 
the terms of the transfer. 

Section 15 shows that a gift to unborn persons may be made to a class of such 
persons, since it contemplates the failure of some of the members of the class to 
take by virtue of s. 18. Formerly the failure of the di ition to some of the 
members of the class, by virtue of 88. 18 or 14, destroyed the transfer to all the 
members of the class; but by the /Fransfer of Property (Amendment) Act, 1929, 
failure of the dispositions in favour of some of the members of a class is limited to 
such persons only, and not in regard to the whole class. ep 

Tf this be the correct interpretation to place upon the sections I have already 
referred to, it is I think clear that if in the settiement before us, the trust subject 
to the life interest of Bai Tehmina had been to all her children, each ‘of the children - 
would have taken a vested interest at birth; alternatively, if after the life interest 
it had been to all her children living at her death, the vesting would have been de- 
ferred until the death of the settlor, and would then only have taken place amongst 
the children then living. But in the case before us, (I will pass over for the moment 
the power of appointment amongst the issue,) vesting is to take place amongst 
the children of Bai Tehmina, who being sons attain the age of 18 or being daughters 
attain that age or marry under it, and this qualification can be achieved as well 
before as after the death of Bai Tehmina. this is no infringement of the restric- 
. tions of s. 14 of the Act, since all the children whether already qualified or not 

must be living at the death of Bai Tehmina. 

Section 22 is in these terms : 

*“Where, on a transfer of property, an interest therein is created in favour of such members 
only of a class as shall attain a partioular age, such interest does not vest in any member of the 
class who has not attained that age.” 

So far, in Ai judgment, there is nothing to render the trusts in favour of the 
unborn incapable of taking effect, but there is the power of appointment given to 
Bai Tehmina to appoint amongst her issue in these terms :— 

“In trust for all or any of her children or any issue born during her life of any of her child or 
children at such ages or times or age or time (not being however earlier as to any object of this 
power) being a male than his age o? elghteen years or being a female than her age of eighteen 
years or day of marriage in such shares if more than one upon such conditions and in such 
manner as she the sald Bal Tehmina shall by her will or codicil appoint.” 

Having regard to the terms of the maintenance clause and to the disposition in 
favour of children in default of appointment, I think that the reference to the 
rein of a daughter is to be construed as marriage before attaining the age of 
18, and that the word “‘earlier’’ isa mistake for the word “later”, but even if this” 
be not so, so that the power authorises an appointment which might, infringe 
8. 14 of the Act, it 1s a power and not a trust, and it may be exercised within due 


y 
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limits or it may never be exercised at all, so that the children will take in default 
of appointment, If the power is exercised’ by the will of Bai Tehmina, it must 
be read into the settlement to ascertain what its result may be. We expressly 
es that we make no pronouncement in anticipation of f the exercise of this 


theron that the trusts in favour of unborn persons extend to the whole of the 
rand provide for the absolute disposal of that property, and in my judg- 
ure by virtue of there never being any qualified object to take, 
which will i is sicerta table within the limits p raaribek by 8. 14, does not render 
these trusts incapable of taking effect. Accordingly this peal must be allowed, 
and there must tbe a declaration in the terms of question a NG. 1 of the originating 
summons, that is to say, a declaration that the interests created in favour of the 
unborn persons mentioned in cl. 8 of the indenture of settlement, dated June 28, 
1988, are valid and effectual; but this declaration is to be without prejudice to any 
question which may hereafter arise with regard to the exercise of the power. 
With to costs, we see no reason to interfere with the order as to costs 
made b learned-Judge i in the Court below, whereby he directed them to come 
out-of estate, and we propose to make a similar order.with regard. to the costs 
of this appeal; since it has raised questions of considerable importance and com- 
plexity, with regard to which up to the present. there is no authority. 


Attorneys for appellants : Merwanji, Kola & Co. 
Attorneys for respondents : Mulla $ Mulla : Ardesir, Hormusji, Dinsaw & Co. 


_Before the Hon'ble Mr. M. C. Chagla, Acting Chief Justice, and Mr. Justice Coydjec. 
OSCAR H. BROWN v. NATHMAL HIRACHAND & CO.* 
Certiorarl, writ of —City of Bombay Police Act (Bom. IV of 1908), Sec. 45|—Riot—Compensation for 
injury, to property during riet- Tagutry by Mle Prenden Maginnis -Nane of inguiry— 

. Principles of natural fustice—Evidence Ld in rebuttal to be 

In holding an inqutry under s. aO PA Gace a 
dency Magistrate is discharging quasi-judicial functions; he is not holding the inquiry in an 
executive capacity. ~The Court would not interfere with the discretion of the Magistrate 
as to the mature of the inquiry he should hold nor would it interfere by deciding whether the 
ambit and the scope of the inquiry should have been different from what the Magistrate 
thought it should be. But if the Magistrate while holding the inquiry contravenes any 
rule or principle of natural justice, the Court has the jurlediction to interfere by issuing a 
writ of certiorari and to prevent injustice being done to a party appearing before it. 

If a judicial officer permits his mind to be affected by certain testimony, it is his duty, 
if testimony of an opposite character is sought to be adduced before him, not to reject it, but 
to hear both the evidence and came to an impartial conclusion. 

Warr of certiorari. - 

On February 22, 1946, riots broke out in the city of Bombay. The respondents, 
Nathmal Hirachand & Co., had their shop of money changers at the junction of 
Samuel Street and Pydhonie Road, a riot area. The shop was broken open and 
looted. The goods in-the s the Biak of rioting. ee 
course the insurance company Te nave of e damage and loss caused by the 
looting. The ndents also preferred a claim before the Chief Presidency 
Magistrate (ap t) under s. 45 of the City of Bombay Police Act, 1903, to re 
cover compensation for the loss caused to them by the rioters. On May 29, 1946, 
the claim reached a hearing, when the advocate for the Landlords’ Association 
stated that a person called Dalichand was present in Court and offered to give 


* Decided, August 20, 1947. O. CG J. sation which, in his opinion, should be paid 


peal No. 17 of 1947: Petition to any or persons in respect of any 
0. 79 of 1846. Jcaa'Gr damage costed tO airy , or in 
t The material portion of the recon runs respect of death or grievous caused to 
as follows :— any person or by any done 
45. (1) The Chief Presidency Magistrate ik the proseaition of the common ob of 


may after such inquiry as be deems necessary, an unlawfdl assembly}. ... 
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evidence material to the claim. The respondents’ attorney opened his case and 
produced policies of insurance as well as`a copy of thesurvey report and ‘was about 
to proceed to lead evidence in support of his claim when the Magistrate stoppe 
him from further proceeding with the case and stated that he would like to hear 
what Dalichand who was then present in Court had to say.”” On May 80, 1946, 
Dalichand swore an affidavit stating that at 6 p. m. on the day in question he saw 
Maganlal, a clerk of the respondents, carrying from the shop to the room 
of Parmanand, who was occupying a room on the fourth floor of the same house. 
When he asked Maganlal he was told that “‘all valuable articles were being taken to 
the room of Parmanand for safety on account of the riot situation.” He also 
stated that ‘ had told him the next morning that his masters had lost 
nothing ania! e riots and looting because they had shifted everything” from 
the shop. Dalichand was asked to go into the witness-box and the respondents’ 
attorney proceeded to cross-examine him. which he did for about 12 minutes. 

“The appellant then asked the attorney how long the cross-examination would 
take, whereupon the attorney replied that it would take some time. He also 
stated that the contents of Dali d’s affidavit which was handed over to him 
only a short time ago were not known to him and therefore he was not in a position 
to lead evidence of two persons, viz, Parmanand and Maganlal, but would call 
them as witnesses at the earliest opportunity. He asked the appellant to allow 
him to proceed with the cross-examination of Dalichand and complete the same 
and stated that in the meantime he would send for Parmanand who would arrive 
in Court within a short time.” The appellant, however, wanted to dispose of the 
claim on the very day and stated that “he would give only two minutes to the 
attorney to finish his whole case.’ ‘He refused to go on with the claim and stated 
that he did not wish to go on with the same any further and dismissed the claim in 
spite of the protest made by the attorney.” ‘‘The attorney further informed the 
appellant that he had in Court the evidence in the shape of books of account as, 

the witnesses whom he had brought into Court for leading evidence in 
support of his claims.” ‘The appellant, however, gave no heed to the same and 
ordered the next case to he exiled out.” 

On June 24, 1046, the respondents applied to the High Court for a writ of orr- 
tiorari calling upon the appeHant to send to the High Court the record of their 
claim ‘‘for the purpose of mquiring into the legality of the order passed by him 
dismissing the claim and if necessary to quash the same” and that he be ordered 
under 8. 45 of the Specific Relief Act ‘to proceed with the hearing of the claim 
according to law and to observe the principles of natural justice during the course 
of such hearing.” 

The petition was heard, on January 9, 1947, by B ti J., who issued a writ 
of certiorari calling upon the eppellant “to proceed with the hearing of the claim 
from the stage where it has been left,” and observed as follows :— 


Buaowart J. [After stating facts and discussing evidence his Lordship con- 
cluded ?] In my opinion in acting as he did the Chief Presidency Magistrate 
clearly acted in a manner contrary to the principles of natural justice. He was not 
justified in closing the nay as he did and he was not also justified without hearing 
out the cross-examination of Dalichand and without giving an opportunity to the 
petitioners’ attorney in any event to call Maganlal and Parmanand as witnesses 
to make up his mind and give the decision against the petitioners’ claim. ‘ 
. _ I am no doubt aware that insufficiency of evidence is not a ground for invoking 

this jurisdiction of the Court. Whether or not there is sufficient evidence to justify 
a finding which has been recorded by the respondent is a matter clearly within his 
own jurisdiction. In doing so he is neither exceeding his jurisdiction nor assuming 
jurisdiction which he does not possess, nor is he acting in any manner contrary to 
the prneiple of hatural justice. When, however, he acts in the manner he did 
which I have indicated above, he certainly acts contrary to the principles of natural 
justice and is amenable to the jurisdiction of the Court which it certainly has got 
of issuing a writ of ærtiorari. It has not been disputed that if I came to the con- 
clusion that the respondent acted in a manner contrary to the principles of natural 


` 
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jurtice this Court bas jurisdiction to issue a writ of certiorari against the respondent. 
t is one of the principles of natural j tat -a party should not be condemned 
unheard, and even if a tribunal is cop“mcting Hamry ma quasi eel 
He tribunal should not allow its i to be prejud, by statements made against 

unless Hie wr had proper opportunity of saying what he bad to say by 
wap answer or defence. It may be apposite in this connection to refer to the 
observations of Viscount Haldane L. C. in Local Government Board v. Arlidge! 

182):— 

(P. ae IT ee ee RP me ere PT ee 
Loreburn. In Board of Education v. Rice’ he laid down that, in disposing of a question which 
was the subject of an appeal to it, the Boerd of Education was under a duty to act in good faith, 
and to Hsten fairly to both sides, inasmuch as that was a duty which lay on every one who decided 
anything. But he went on to say that he did not think it was bound to treat sucha question as 
though it were a trial. The Board had no power to administer an oath, and need not examine 
witnesses. It could, he thouglit, obtain information in any way it thqnght best, always giving 
a fair opportunity to those who were parties in the controversy to correct or contradict any rele- 
vant statement prejudicial to their view. If the Board failed in their duty, its order might be the 
subject of certiorari and it must itself be the subject of mandamus.” (Seo also Juggilal Kamla- 
pat v. The Collector of Bombay where I have held that in such circumstances the Court 
would also have the jurisdiction to issue an order under s. 45 of the Specific Rellef Act. ) 5 

Having regard to my finding above that in acting as he did on May 80, 1946, 
the respondent- acted in a manner contrary to the principles of natural justice, 
T do order that a writ of certiorari do issue against the respondent calling upon 
him to send to this Court the record of the petitioners’ claim before him for 
the purpose of inquiring into the legality of the ndent’s order di 
the petitioners’ claim and that the order dismissing the petitioners’ claim 
by the respondent on May .80, 1948, be quashed. also order that the 
- respondent do proceed with the hearing of the petitiorers’ claim from the 

` where it has been left, having due to the o tions which I have made in 
the earlier part of my judgment as regards the cross-examination of Dalichand and 
the leading of the e dae of Maganlal and Parmanand at the instance af the 
claimants. 

The Chief Presidency Magistrate appealed. : 

C. K. Daphtary, A dvocate General, for the appellant. 

M. P. Amin, with Homi J. Chinoy, for the respondents. 

Cuacia Ag. C. J. This is an appeal from a judgment and order of Mr. Justice 
Bhagwati by which he directed that a writ of Aini should is#ue against the ap- 
pellant, Mr. Oscar Brown, Chief Presidency Magistrate, Bombay. 

The petitioners have a shop in the riot area, and on Poan. 22, 1946, their 

hop whioh 4 is on`the ground Hoor of a building was looted. They gave notice of 
ee loss to the insurance company and also made their claim for compensation 
under s, 45 of the Bombay City Police ae 1902, before the learned Chief Presi- 
dency Magistrate. Their claim was cy geass by him and he dismissed 
their claim. The petitioners came before ee ee for a writ of 
n Magiatioks had aie the i lee the learned Chief Presi- 
trate had violated the principles of natural justice. What ha ed 
efor the earned Chief Presidency Magistrate was this. The question which he 
had to determine was_whether the shop of the petitioners contained the various 
articles which the petitioners contended had been.Idoted and damaged by the 
rioters, The suggestion that was:made was that they had removed most of the 
articles to an upper storey and that no damage whatever was caused to them by the 
rioters and they were not entitled to any compensation. The landlords who were 
interested in the compensation that might be awarded to the petitioners, inasmuch 
as ultimately they might have had y a riot tax, relied upon the evidence of 
one Dalichand and an affidavit was fil before the learned Chief Presidency 
ease a Eh Dalba awora thane On ite ery ay wen (hoa es to 
have been looted he saw Maganlal, an ethployee of the petitiohers’ firm, carrying 


1 [1915] A. C. 120, 182. . . 8 (1063) 47 Bom. L. R. 1070, 1976, 
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some oid on the fourth floor of the building. Dalichand asked Maganlal 

where he was taking them and he informed Delichand that he was taking all valu- 
able articles to the room of one Parmanand for safety on account of the riot situa- 
tion. Now this conversation was suppos:d to have taken place at 6 p.m. and the 
shop was looted at about oP oP: m. that night. Dalichand lives in the same 
building on the second floor. e learned Chief Presidency Magistrate allowed the 
petitioners’ advocate to cross-sxamine Dalichand on the allegations madeby him 
m his affidavit. At a certain stage when Dalichand was being cross-examined, 
apparently the learned Chief Presidency Magistrate took the view that the cross- 
cxamination was being lengthened out unnecessarily and various itrelevant matters 
were bei reat set He therefore asEed the advocate to close the petitioners’ 
case within two minutes., The petitioners’ edvocate protested against this and 
also requested the learned Chief Sresiden=y Magistrate to allow him more time as 
he wanted to call both Maganlal and Parmanand to-controvert the statements 

_made by Dalichand in his affidavit. The learned Chief Presidency istrate 
refused to give the petitioners any more “ime and summarily dis of the peti- 
tioners’ claim by dismissing it. Mr. Just:ce Bhagwati took the view that the pro- 
cedure followed by the learned Chief Presidency Magistrate was contrary to the 
principles of natural justice. 

The learned Advocate-General who appears for the Chief Presidency Magistrate 
has drawn our attention to s. 45 of the Bombay City Police Act which confers 
upon the Chief Presidency Magistrate the Aani to award compensation in riot 
cases, It is perfectly true that it is for Chief Presidency istrate under 
that section to determine whet inquiry he should hold for the purpose of deter- ` 
mining ee aaan eae But it cannot be disputed, and the 

-Jearned Advocate General has not disp , that in holding the inquiry the Chief 
Presidency Magistrate is discharging quasi-judicial functions; he is not holding the 
inquiry in an executive capacity. It is ea true that the Court would not - 
interfere with the discretion of the Chiet Presidency Magistrate as to the nature 
of the inquiry he should hold ror would it interfere by deciding whether the ambit 
and the scope of the a nd should have been different from what the Chief Presi- 
dency Magistrate thought it should be. But, in our opinion, if the Chief Presidency 
Magistrate while holding the inquiry con-ravenes any rule or principle of natural 
justice, the Court would have jurisdictien to interfere and to prevent injustice 

ing done to a party appearing before it We are Are ce of the fact that 

a large number ofcases have to be disposed of by the Chief Presid Magistrate. 

We also appreciate his difficulty and uncerstend that it is not possible to permit | 
lengthy aid meticulous cross-examinatior to be carried on as it is done in ordi i 

cases before Courts. If the matter had merely stopped at the Chief Presidency 
Magistrate asking the petitioners’ advocate to bring his cross-examination to a 
close, very likely we would not have interfered. But what has impressed us more 
is the fact that the learrned Chief Presid=ncy Magistrate prevented the petitioners 
from calling the evidence of Parmanand and . Parmanand perhaps was 
not a material witness, but Meganlal certainly was, because the whole basis of the 
Chief Presidency -Magistrate’s conclusion that the petitioners’ claim was not well- 
founded was the statement o? Dalichand in his affidavit that he saw Maganlal 
carrying some parcels and M: telling him that his masters were removing the 
valuables to an upper floor. e petitioners wanted to call Maganlal to controvert 
that testimony of Dalichand. Chie” Presidency Magistrate might not have 
ultimatel ieved’ ; he might have maintained the same opinion of 
Dali ’s evidence when he dismissed the petitioners’ claim. But it seems to 
us that acting even in a quasi-judicial capacity it was his duty to hear the other 
side, to hear Maganlal, to find out whether it was Dalichahd or Maganlal who was 
telling the truth before he made up kis miad to dismiss the petitioners’ claim, We 
do not know what evidence Maganlal might have given, but it might have been 

_ evidence so convincing that the learned “hief ety eae might have 
come to a different conclusion. He therefore deprived of the opportunity 
of hearing material and relevant evidence on the other side. In doing that, in 
our opinion, he acted in a manner which is not in conformity with the prmciples of 
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natural justice. If a judicial officer permits his mind to be affected by certain 
: testimony, it is his duty if a testimony of an opposite character is sought to be 
adduced before him not to reject it, but to hear both the evidence and come to an 
impartial conclusion. It is with some reluctance that we are interfering with the 
the decision of the learned Chief Presidency Magistrate; but we feel that, however 
laudable despatch arid ition might be, it is equally important that parties 
must feel that justice has done; and in this case there cannot be the slightest 
doubt that the petitioners must have felt_that what was done was not in confor- 
,mity with the principles of justice. The conclusion to which the learned Chief 
Presidency Magistrate came might have been the right conclusion: but it could 
have been arrived at a little differently more to thesatisfaction of the parties who 
appeared before him. We, therefore, feel that the learned Judge below was right 
in issuing the rule. : $ 
The appeal, therefore, fails and must be dismissed with costs. 
COYAJEE J. I agree. 


Attorneys for appellant : Little & Co. 
Attorneys for respondents : Khanderao, Laud & Co. 


Befdre the Hon'ble Mr. M. C. Chagla, Acting Chief Justice, and Mr. Justice Bhagwati. 
THE CHIEF CONTROLLING REVENUE AUTHORITY, BOMBAY 
v. THE MAHARASHTRA SUGAR MILLS, LIMITED,* ; 
Specific Relief Act (L of 1877), Seo. 45—High Court—Order—Chtef Controlling Revenue Authority to 
state a case—Indian Stamp Act (IE of 1899), See: 57 (1)—" May", interpretation of —Govern- 
ment of India Act (26 Geo. V, c. 2), Soc. 226—Question relating to revenue—J urisdiction of High 
Court—Whother High Court exercises original jurisdiction in answering questions wader 
s. 69 of the Indian Stamp Act. 

When the High Court hears a oase referred to it by the Chief Controlling Revenue Authority 
under s. 59 of the Indian Stamp Act, 1899, and decides it, ft is not exercising original juris- 
diction. Its jurisdiction is essentially advisory inccharacter. On a case referred to it, it 
gives its opinion on the point referred to it and the revenue authorities are then to dispose 
of it in accordance with and in conformity with the opinion expressed by the High Court. 

In determining the question referred to it as above, the High Court is notin any way 
interfering with the collection of revenue, so as to attract the bar created by s. 228 of tho 
Government of India Act, 1985. 

Alcock Ashdown & C3. v. Chief Revenue Authority, Bombay,) followed. 

Looking to the scheme and object of the Indian Stamp Act, its s. 57(1) gives the subject 
definitely a right in certain cases to have a case referred to the High Court and that right 
makes it obligatory upon the revenue authority to exercise the power given to it for the 
benefit of the subject. The duty only arises when a serious point of law is to be qousidered, 
and the breach of duty Hes in a failure to appreciate that there is a serious point of law in- 
volved. The word “may” in the section has, therefore, imperative force. 

Julius v. Lord Biskop of Oaford,* In re Baker : Nichols v. Baker," and Ret v. Mitcholl : Ldverecy 
ex parte,‘ referred to. . = 

Dewarkhand Cement Co. Lid. v. Secretary of State,* commented on. 
In re United Provinces Electric Supply Co., Ltd.,* relied on. ` 

The High Court has jurisdiction to issue an order under s. 45 of the Speciflo Rellef Act, 
1877, directing the Chief Controlling Revenue Authority to state a case-undex s. 57(1) of 
the indian Stamp Act. t 

Onze under s. 45 of the Specific Relief Act, 

The petitioner, the Maharashtra Sugar Limited, passed a document, on 
March 22, 1945, to the Central Bank of India, Ltd., entitling it to draw a sum up 
to Rs. 20 lacs on hypothecation of ne other. moveables belonging to it. 
The document was stamped as a hypo tion deed with a stamp of Rs. 16-8-0. 


* Decided, September 3, 1947. O. C. J. 
No. 60 of 1946, Miscellaneous No. 100 
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The deed was sent to the Registrar of Joiat Stock Companies, Bombay, for regis- 
tration under the Indian Companies Act, The Registrar was of opinion that the - 
deed was insufficiently stamped and forwarded it to the stamp office. On April 4, 
1945, the Assjstant Superintendent of Stamps wrote to the petitioner that the 
document was in reality a mortgage with possession and baked i to explain why 
it was not stamped as such. The petitioner replied, on June 19, 1945, that the 
document was a hypothecation deed and was properly stamped as such. The 
Assistant Superintendent of Stamps held on July 19, 1945, that the document wag 
a mortgage with possession and called on the petitioner to pay the stamp duty of 
Rs, 56,250 and a penalty of Rs. 6,000. 

The petitioner and the Central Bank of Indis, Ltd., then set about thinking of 
the correct import of the deed and found it doubtful if the deed correctly expressed 
the real intention of the parties. The petitioner therefore filed a suit (No. 1108 
of 1945) in the High Court against the Bank for the p e of rectifying the deed 

.and making it conformable to the comman intention oF the parties by necessary 
‘amendments. The suit was heard on January 25, 1946, by Chagla J.,who ordered 
the deed to be rectified as prayed for. . 

Meanwhile, on January 9, 1946, the Assistant Superintendent of Stam 
requested the Collector to recover the amounk of the stamp duty from, the 
petitioner; and the Collector made the demand on January 11, 1946. 

The petitioner next applied to the Assistant Superintendent of Stamps to assess 
the stamp duty on the document as rectified by the High Court; but on January 
29, 1946, the officer declined to reconsider the matter and directed the petitioner 
t pay the duty and the penalty as.demanded. 

e petitioner then applied to the Chief Controlling Revenue Authority, Bombay, 
(appellant), on Feb 5, 1943, praying that the order of the Stamp Officer be 
reversed, that the deed be stamped as rectified, and that in the alternative the case 
be referred to the High Court under s. 57 of the Indian Stamp Act. On July 4, 
1946, the appellant rejected the application. 

On July 19, 1946, the petitioner applied to the High Court for the issue of a writ 
of certiorari calling upon the appellant to send up the record of the case to the High 
Court, and an order under s. 45 of the Specific Relief Act to refer the matter to the 
High Court under s. 57 of the Indian Stamp Act as there was ‘‘an important ques- 
tion of law involved in the matter”. The Sean’ also prayed that the appellant 
be restrained by an order and injunction from enforcing his order. An interim 
injunction was granted. 

The petition was heard by Blagden J., oa October 81, 1946, when his Lordship 
declined -to issue a writ of certiorari, dissolved the interim injunction granted, but 
directed the appellant to state a case to the High Court under s. 57 of the Indian 
Stamp Act. 

The appellant appealed. 

C. K. Daphtary, Advocate General, for the appellant. 

M. C. Setalvad, for the respondent. 


Cuacua Ag. C. J. This is an appeal from a judgment of Mr. Justice Blagden 
and the facts leading up to it are really not in dispite On March 22, 1945, the 
Maharashtra Sugar Mills, Ltd., executed a document in favour of the Central Bank 
of India for the purpose of borrowing a certain sum of money and the document 
was stamped with a stamp of Rs, 16-8-0 on the basis that the document was a 
deed of hypothecation, The document was sent in due course to the Registrar of 
Companies. The Registrar took the view that the document was not properly - 
stamped and forwarded it to the Superintendent of Stamps. On April 4, 1945,the 
Assistant Superintendent of Stamps informed the Maharashtra Sugar Mills, Ltd. 
that the document which had been forwarded to them by the Registrar of Companies 
was not a deed of hypothecation but was a mortgage with possession and therefore 
it was not duly stamped. A reply was sent to this letter by the Maharashtra 
5 Mills, Ltd., on June 19, and they pointed out to the Assistant Superintendent 
of Stamps that the document was not and never intended by the parties to be a 
mortgage with possession and that it was an agreement of hypothecation, meaning 
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of Stamps wrote to the solicitors of the Maharashtra Sugar Mills, Ltd., giving his 
decision that the document was a deed of mortgage with possession chargeable 
with a duty of Rs. 56,260. He called upon the company to pay the sum of 
R. 56,288-8-0 on account of deficient duty and a penalty of Rs. 5,000. On the 
payment of these two sums the Se eee of Stamps informed the 
company that the documents would be ified and returned to the Registrar of 
Companies: On August 9, the solicitors of the company informed the Assistant 
Superintendent of Stamps that they had filed a suit in this Court for the rectifica- 
tion of the document, Some correspondence followed and ultimately on Decem- 
ber 9, 1948, the Assistant S intendent of Stamp3 informed the solicitors to the 
Maharashtra Sugar Mills, Ltd, that the Collector of Bombay had been requested 
to recover the amount of extra duty and penalty it accordance with the provisions 
of 8. 48 of the Stamp Act, and on January 9, 1946, the Assistant Superintendent of 
Stamps requested the Collector to recover the amount from the Maharashtra 
Sugar Mills, Ltd. On January 11, 1946, the Collector made a demand for the 
‘sum of R3. 61,288-8-0 from the Maharashtra Sugar Mills, Ltd. 

The suit which had been filed came on before me, sitting on the original side, on 
January 23, 1946, and I passed a decree rectifying the document and holding that 
it was the common intention of the parties that the document should be a deed of 
hypothecation and not a mortgage with possession. In the decree that I passed 
I rectified the document to give effect to this comm)n intention of the parties, 
On February 1, 1948, the company requested the Assistant Superintendent of 
' Stamps to refer the matter to the Chief Controlling Revenue Authoritv under 
8. 53(2) of the Indian Stamp Act, because the stamp authorities took the view that 
notwithstanding the decree of restifization the conpiny was liable to pay the duty 
which had been determined by the stamp authorities, Appirently the Assistant 
Superintendent of Stamps refute to mixe a refereace tə the Chief Controiiag 
Revenue Authority taia 8. 53(2) of the Indian Stanp A:t. Thereupon the 
company filed a petition before the Chief Controlling Revenue Authority on 
February 5, 1948, praying that the order niade by the Assistant Superintendent 
of Stamps imposing a stamp duty of R3. 53,250 and a penalty of Rs. 5.000 be 
Tesei dei, a in the alternative, that the case miy be referred under s. 57 of the 
Stamp Act for the opinion of the High Court. When this petition was Aled an 
interim order for stay of the execution Peen was obtained by the solicitors 
of the company. On July 4, 1948 Chief Controlling Revenue Autho-ity 
rejected the petition of the company and withdrew the order for stay. On that 
the company filed the present’ petition from which this appeal arises for issue of a 
writ of esrtiorari against the Chief Controlling Revenue Authority and in the 
alternative for an order under s. 45 of the Specific Relief Act either for the purpose 
of compelling the stamp authorities to forbear from further exercising any juris- 
diction or doing any act or further taking or commencing or continuing to take or 
commence any proceedings in enforcement or execution of the order complained 
of or to compel them to refer the matter to this Court under s. 57 of the Indian ` 
Stamp Act as an important question, of law was involved in the matter. 

Mr. Justice Blagden who heard the petition took the view that no writ of cer- 
_tiorari could be issued against the stamp authorities, but made an order presumably 
under s. 45 upon those authorities to state a case under s. 57 of the Indian Stam 
Act. In the appeal before us the question whether a writ of certiorari would lie 
or not hasanot been ed. The only question that has been argued before us is 
whether an order could be properly made under s. 45 of the Specific Relief Act 
on the stamp authorities in view of the provisions of the Indian Stamp Act. 

In order to appreciate the contentions of the parties it would perhaps be better 
if one were to look-at the material and relevant provisions of the Indian Stamp 
Act, Section 88 gives the power to certain persons to impound the documents 
in3ufflaiently stamped which come to their notice. Section 40-deals with the 
Collector’s power to stamp instruments which have been impounded. ` In Bombay, 
I ma mention that the powers of the Collector referred to in the Act are exercised 
by the Assistant Superintendent of Stamps. Under sub-cl. (b) of sub-a; (Z)-of 
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s. 40, if the Collector is of opinion that the instrument which has been impounded 
is chargeable with duty and is not duly stamped, he shall require the payrnent of 
the proper duty or the amount required to make up the same, together with a 

ty of five rupees: or, if he thinks fit, an amount not exceeding ten times the 
amount of the proper duty or of the deficient portion thereof, whether such amount 
exceeds or falls short of five rupees. 

Under s. 45 when the penalty is paid under s. 83 or s. 40, the Chief Controlling 
Revenue Authority may, upon application in writing made within one yeat from 
the date of payment, refund such penalty wholly or in part, and under sub-cl. (2) 
of that section the Chief Controlling Revenue Authority has the power to refund 
stamp duty paid in excess of what is legally chargeable if the application in that 
behalf is made within three months_of orcer charging the same. 

Under s. 48 all duties, penalties and other sams required to be paid under Chap. 
IV may be recovered by the Collector by distress and sale of the moveable property 
of the person from whom the same are due, or by any other proccess for the time 
being in force for the recovery of arrears of land revenue. 

Section 58 pede that the powers exercisable by a Collector under Chap. IV 
and Chap. V shall in all cases be subject to the control of the Chief Controlling Re- 
venue Authority. Sub-clause (2) gives power to the Collector to draw up a state- 
ment of the case and refer it with his own opinion thereon for the decision of the 
Chief Controlling Revenue Authority, if he feels any doubt as to the amount of 
duty with which any instrument is chargeable. 

w Section id) gives the power to the Chief Controlling Revenue Authority to 
state any case referred to it under s. 56, sub-s. (2), or otherwise coming to its notice, 
and refer such case, as far as we are concerned, to the High Court at Bombay. 

Section 58 deals with the power of the High Cdurt to call for further particulars 

relating to the case stated, and s. 59 provides that the High Court shall decide the 
-question raised in the case stated and should deliver its judgment containing 
grounds on which such decision is founded. Then under sub-s. (2) the Court is 
to send its judgment to the revenue authority by which the case was stated and the 
revenue authority shall, on receiving such copy, dispose of the case conformably 
to such judgment. 

The first point urged by the Advocate General on behalf of the stamp authorities 
is that no writ of mandamus should be issued or can be issued inasmuch as that 
would contravene the mandatory provisions of s. 226 of the Government of India 
Act. That section provides that until otherwise provided by the Act of the appro- 

priate Legislature, no High Court shall have any original jurisdiction in any matter 
` concerning the revenue, or concerning any act ordered or done in the collection 

thereof according to the usage or practice of the country or the law for the time 

being in force. i p 

Now the short answer to this point is that under s. 59, when the High Court 
hears a case referred to it by the Čhief Controlling Revenue Authority and decides 
it, it is not exercising original jurisdiction. Its jurisdiction is essentially advisory 
in character. On a case referred to it, it gives its opinion on the point referred to 
it and the revenue authorities are then to dispose of it in accordance with and in 
conformity with the opinion expressed by the High Court. The Advocate General 
has contended that in this case the machinery for collecting the stamp duty had 
already been set in motion before the petition was filed. He says that the process 

* for the recovery of the duty was begun on December 9, 1945, when the Assistant 
Superintendent of Stamps informed the Maharashtra Sugar Mills, Ltd., that the 
Collector had been ested to recover the amount in accordance with the pro- ` 
alone of a, af of the Indian Siamp Ack: In any case the process did start when 
the Collector made a demand on January. 9, 1946, and the Advocate General says 
that if an order is made under s. 45 after the machinery for collecting the duty 
has been set in motion, the effect would be an interference by this Court with the 
collection of revenue. In our opinion, if the case is referred to the High Caurt, 
the only question that it would be called upon to determine would be whether the 
duty was rightly im on the document on the footing that it was a mortgage 

ith possession or whether the contention cf the petitioner that on the rectification 
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of the document the rectification had effect from the date when the document was 
‘executed and not when the decree for rectification was passed was right. In 
determining this- question the High Court would not be in any way interfering 
with, the collection of revenje. What the consequences of any decision of the 
High Court might be is another matter altogether. ‘Whether, assuming. the Hae 
Court took the same view as contended for by the petitioner, the He oner would 
be able to recover the amount of stamp duty if the stamp any. been paid is 
also another matter, But the only jurisdiction that the High Court would be 
exercising if a case was referred to it as asked for by the petitioners, would be an 
advisory jurisdiction giving its opinion on a stated case with regard to a cular 
question of law that arose on the construction of the document i and the 
effect of the decree for rectification on that document, ; 

The same view of the effect of s. 226 of the Government of India Act has been 
taken by the Privy Council in Alcook Ashdown & Co. v. Chief Revenue Authority, 
Bombay.! There, their Lordships were dealing with a similar section in an earlier 
Government of India Act which in terms is identical. fn that case the High Court 
of Bombay had directed, under s. 45 of the Specific Relief Act, the Chief enue 
Authority to state.a case under s. 51 of the Indian Income-tax Act, 1918, and one 
of the points urged before the Privy Council was that the order of the High Court 
offended against the provisions of the Government of India Act prohibiting the 
High Court from exercising original jurisdiction in matters of revenue. Their 
Lordships expressed the opinion that the order of a High Court to a revenue officer 
to do his statutory duty would not be the exercise of ‘original jurisdiction in any 
matter concerning the revenue.” With regard to the latter part of the clause 
their Lordships said that that part need not be considered, for the proceedings in 
the case before them had not to do with the collection of the revenue, but with the 
preliminary assessment to ascertain what that revenue was. In this case also, 
as I have said, we are not concerned with the collection of the revenue but with 
the question whether the ascertainment of the stamp duty Ieviable on the docu- 
ment in question was a proper ascertainment or not, 

But the main and substantial point by the Advocate General .was that 
under s. 57(1) of the same Act the Chief Controlling Revenue Authority had the 
discretion to refer a case or not to the High Court and that there was no duty cast 
upon if to refer any such case, and there being no duty, he cannot be compelled by 
wat of ensodlaria to teler ang odes to thie: Court? 

It is perfectly‘true that the language used in s. 57(1) is “may” ahd not “shall”, 
It is also true that giving to that word its natural grammatical meaning it can 
never mean “shall” or “must.” But the authorities to which our attention has 
been drawn and to which I shall presently refer have laid down that there are 
cases where a discretion given to a public officer may be coupled with a duty and 
that there may be circumstances to be determined in each case which may create 
a duty obliging the officer to do that which the particular statute empowers him 
to do. In order to decide whether the word “may” is potential or imperative, 
discretionary or carries with it an element of compulsion, whether it is issive 
and enabling or obligatory, one must look at the object of the statute which vests 
this i discretion and the intention of the Legislature to find out whether 
the discretion was coupled with a duty to be exercised in favour of a particular 
party. If the object for which the power is conferred is in order to give a right, 
then there would bea daty eek on person to whom the power is given to exer- 
cise it for the benefit of the party to whom the right is given when required on his 


eo ee ee 
In that case the question that arose was the construction of s. 8 of the Church 
Discipline Act (8 & 4 Vic. c. 86). That section provided that where a clerk in 
holy orders was charged with any offence, against Laws Ecclesiastical, it shall be 
lawful for the Bishop of the diocese within which the offence was alleged to have 
been committed to issue a commission for the purpose of making inquiry as to the 
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ground of such charge or ea made against the clerk, and the question that fell 
to be determined was whether the Bishop had a discretion to issue a commission 
a a e ee up pon him to do so when a report was made to him. 
The House of Lords held that the Bishop had complete discretion to issue or de- 
cline to issue such commission, and the two considerations which moved their 
Lordships were, first, that as the statute stood it would be open to any subject of 
His Majesty whether he was a Christian or not to move the Bishop to-issue such a 
commission, and, the second, was that no provision was madefor costs and an inno- 
cent clerk would be ruined if the Bishop wa3 compelled in every case however 
frivolous to issue a‘commission. In considering the words Gt shall be lawful,” 

' Earl Cairnes, Lord Chancellor, said this which has now really become locus classi- 
cus(p. 222) : , 

“They confer a faoulty or power, and they do not of themselves do more than confer a faculty 
or power. But there may be somsthing in the nature of the thing empowered to be done, some- 
thing in the object for which it Js to be dons, something in the conditions under which It is to be 
dons, something in the title of the parson or persons for whose benefit the power is to be exercised, 
which may couple the power with a duty, rn has ce ar aad 
reposed, to exercise that power when called upon to do so.” 

The learned Lord Chancellor further observed that (p. 228) : 

“the words ‘it shall be lawful’ b=ing aocording ta their natural meaning permissive Op 
enabling words only, it lies upon those, as it seems to me, who contend that an obligation exists 
to exeratse this power, to show in tke circumstances cf the case something which, acoording 
to the principles I have mentioned, zrestes this obligation.” 

And Lord Penzance at p. 226 said that the true question was not whether the 
words meant something differert but whether regard being had to the person so 
enabled—to the subject matter, to the general objects of the statute, to the person 
or.class of persons for whose benefit the power may be intended to have been con- 
ferred—they do, or do not, create a duty in the person on whom it is conferred, 
to exercise it. Lord Selborne said this (p. 285): 

“The question whether a Judge, or a public offcer, to whom a power is given by such words 
is bound to use it upon any particular occasion, or in any particular manner, must be solved 
aliunde and, in general, it is to be solved from the context, from the particular provisions, or from 
the general scope and objects, of the enactment conferring the power.” 

Therefore, it is clear from these observations that we have to seek the tircum- 
stances not in the section itself which creates the power but outside it, aliunde, 
and for that purpose we have to look to the scope and scheme of the statute and 
the object for which it was enacted. Lord Blackburn in the samé case at p. 241 
applied a somewhat different test : 

“I do not think the words ‘it shall be lawfal’ are in themselves ambiguous at all. They are 
apt words to expres that a power is given; and as, prima facie, the donee of a power may either 
exercise it or leave it unused, it is not inaccurate to say that, prima facie, they are equivalent to 
saying that the donee may do ft; buz if the object for which the power is conferred is for’ the 
purpose of enforcing a right, there mey be a duty cast an the donee of the power, to exercise it 
for the benefit of those who have that right, when required on their behalf. Where there is such 
a duty, it is not inaccurate to say that the words conferring that power are equivalent to saying 
that the donee must exercise it.” 

In, In re Baker: Nichols v. Baker! s. 125 of th2 Bankruptcy-Act, 1883, gave the 
discretion to a J to transfer an insolvent estate from the Chancery Division 
to the Court of ptcy and the Court of Appeal held that the Judge was not 
‘bound to exercise that discretion whenever an estate was showa, to be insolvent, 
Lord Justice Cotton in his judgment stated (p. 270) : 

“I think that great misconcepticn is caused by saying that in some cases “may” means 
“must.” It can never mean “must” so long as the English language retains its meening; but it 
gives a power, and then it may be a question in what oases, where a Judge has a power give 
him by the word “may”, it becomes his duty to exercise ft.” 

And in Rea v. Mitchell : Liversey, ex parte? the question fell to be decided was the - 
true meaning to be given to the word “‘may”’ in s. 9 of the Conspiracy and Protec- 
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tion of Property Act, 1875. By that section when a n was accused before a 
Court of summary jurisdiction of an offence puni bleb that Act he had the right 
on appearing before that Court to object to being tried for such offence by a Court 
of summary jurisdiction. ` ; ; 

“Thereupon the Court of summary jurisdiction may deal with the case in all respects as If the 
accused were charged with an indictable offence and not an offence punishable on summary con 
viction, and the offence may be proseouted on indictment acoordingty.” 

The Court of Appeal held that once the accused had exercised the option given 
to it by law it was obligatory upon the Court of summary jurisdiction to try the 
case as if the accused was charged with an indictable offence and the main ground 
on which this was decided was that it gave the accused a very important right, 
viz., the right of a trial by jury, and if the accused elected his own forum and re- 
fused to be tried by the Court of summary jurisdiction, it was not left to the dis 
cretion of the Court of summary jurisdiction whether to ty Bio case or not but 
it must exercise the power vested in it by exercising it in favour of the accused 
and giving him the right of trial by jury. And it is important to note that Lord 
Justice Coleridge inquired what was the intention of the Legislature in enacting 
that icular provision and he said : ‘Can any one doubt that the intention of the 

- Legislature was that the accused should have a right to trial by fury” ? And he 
further added: “In my view a statutory right to take objection to the jurisdiction 
_of a tribunal in a matter involving the liberty of the subject ought prima facie 
to carry with it a right to have the objection en ined” ~ 

The principles of law then are really not in doubt. The question that presents 
difficulty, as it usually does, is the application of principles of law to given facts. 

The Advocate General has very strenuously and with great ability contended 
that looking to the-scheme and the object of the Stamp Act there is nothing in the 
provisions of that statute which shows that there’ are any circumstances from 
which it could be said that a duty was cast upon the Chief Controlling Revenue 
Authority to exercise the power conferred upon it in favour of the subject. The, 
first contention of the Advocate General was that s. 57 (1) was enacted not for 
the benefit of the subject at all but for the bnefit of the Chief Controlling Revenue 
Authority. He said that it was left to the option of the Authority, whenever he 
so thought fit, to come to the High Courton a stated case, and if no right was 
created m favour of the subject, no question of duty arose. He is perfectly right 
when he says that before we can couple discretion with duty we have to find some 

ight in the subject to come to this Court. i 

ow, the difference in language between s. 56(2) and s. 57(1) is significant. 
Whereas the power of the Co. r to refer a cage to the Chief Controlling Revenue 
Authority is restricted to those cases where he feels doubt as to the amount of duty, 
the power of the Chief Controlling Revenue Authority is much wider. He may 
refer a case which the Collector has referred to him under s. 56(2), but he may also 
refer any case which otherwise comes to his notice. These words are very wide, and 
im my opinion they do not merely cover cases where the revenue authority wants 
to move the High Court at his own instance but also cover cases where an applica- 
tion is made to it in that behalf by the subject. 

Our attention has been drawn by the Advocate General to the fact that the sub- 
ject has no right to challenge the decision of the stamp authorities by way of re- 
vision, review or appeal, and he is very likely right that in maay respects there 
does not seem to be any remedy which the subject can have against a wrongful 
and arbi decision of the stamp authorities. efore, the question is whether 
no safi whatever is given to the subject under this statute against the stamp 
authorities at all. In my opinion, looking to the schemeof the statute, it is clear 
that the one solitary safeguard which the'subject has is to-get his liability to pay 
stamp duty determined by the High Court in certain cases. If he has the right to 
obtain the opinion of the High Court on questions of law. it undoubtedly is a very 
important right, and it could not possibly be maintained that if the Legislature 
wanted to give that right to the subject, it at the same time intended that that 
right should become completely nugatory by giving the power to the Chief Control- 
ling Revenue Authority to refer a case to the High Court or not at his sweet will 
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and discretion. The absence of other provisions in the Act safeguarding the 
right of the subject makes it all the more incumbent upon us that this particular 
safeguard given to him should be maintained unimpaired, and, as I have said, it 
would be no safeguard at all if we were to interpret s. 57(1) as giving a power to the 
revenue authority without ary duty being coupled with it. Therefore, in our 
opinion, the subject has definitely a right given to it in certain cases to have a case 
referred to the High Court and that right makes it obligatory upon the revenue 
authority to exercise the power given to it for the benefit of the subject. _ 

The Advocate General furtaer argues that as the section stands there is no 
warrant for qualifying it by saying that it is only when an important or substantial 
question of law arises-that the Chief Controlling Revenue Authority could be 
compelled by mandamus to refer a case to the High Court. Here again, as the 
authorities show, we must look to the object of the statute and the intention of the 
Legislature in enacting this perticular piece of legislation. It could not be said 
that when the Legislature con*erred this righ upon the subject and empowered 
the revenue authority to refer cases to the High Court, the object was to invoke the 
jurisdiction of the High Court in all cases whenever thè subject chose to apply 
to the revenue authority. The determination of the High Court can only be 
sought. when important and substantial questions of law are involved. The Ad- 
vocate General is right that in & sense we are importing word; in the section which 
do not find a place there. But if we do so, we are doing it in very good company, 
and that company is no less than that of the Privy Council which did the same thing 
in construing a section in the Income-tax Act which had a provision very similar 
to the one we are dealing with. That is the case to which I have already referred, 
Alcock Ashdown & Co. v. Chief Revenue Authority, Bombay, Their Lordships were 
concerned in that case with s. 51 of the Indian Income-tax Act, 1918, and s. 51 
of that Act provided : i 

“(1) If, in the course of any assessment under this Act or any proceeding in connection there- 
_ with other than a proceeding under Chapter VII, a question has arisen with reference to the in- 
terpretation of any of the provisions of this Act or of any rule thereunder, the Chief Revenue 
Authority may, either on its own mrtion or on reference from any Revenue officer subordinate 
to it, draw up a statement of the case, and refer it, with tts own opinion thereon, to the High Court 
and shall so refer any such question o2 the application of the assesses, unless it is satisfied that 
the application is frivolous or that a reference is unnecessary.” 

Now, it will be noticed that itis only when the Chief Revenue Authority is of the 
opinion that an application made by an assessee is not frivolous or that a reference 
is not unnecessary that he was bound under thai section to make a reference to the 
High Court, and im this particuler case the Chief Revenue Authority on the applica- 
tion made by the assessee was af that opinion. Therefore, the Privy Council was 
called upon to construe the first part of 8. 51(1), which vested the revenue authority 
with a aeua, whether or not a reference should be made to the High Court, - 
and the Privy Council held that when a serious question of law arose, there was a 
duty cast upon the Chief Revenue Authority even under the first part to state a 
case to the High Court, and their Lordships app:ied the same test as was laid down 
in Julius v. Lord Bishop of Oxforz. They say (p. 927): i 

“when a capacity or power is given to a public authority, there may be circumstances which 
couple with the power a duty to exercise it” ; 
and then they cite the passage which I have already referred to earlier in the judg- 
ment. Then their Lordships go on to say (p. 927): 

“In their Lordships’ view, always supposing that tiere is a serious point of law to be con- 
sidered, there’ does lie a duty upon the Chief Revenus Authority to state a case for the opinion 
of the Court, and if he does not apprestete that there is such a serious point, it is in the power of the 
Court to control him and to order him to state a case.” 

Therefore, according to the Privy Council, the duty only arises when a serious 
point of law is to be considered and the breach of duty lies in a failure to appreciate 
that there is a serious point of law involved. In this case before us also the point 
of law that arises is the effect on the document of the decree for rectification. It is 
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undoubtedly a serious question of law, and the failure of duty on the part of the 
stamp authority lies in not appreciating that there is a serious question of law which 


-should be referred to the h Court for its decision. 


The -Advocate General has drawn our attention to wbat he calls the marked 
dissimilarity between the provisions of the Indian Income-tax Act of 1918 and the 
Stamp Act, and he says that although there may be circumstances to be found 
in the various provisions of the Income-tax which would couple the power given 
to the revenue authority there with a duty to exercise it, when we compare the 
provisions of the Stamp Act, no such circumstances exist. It ey true 
that in the Income-tax Act, 1919, the subject was given various safeguards. He 
had a right to be heard he had a right of appeal and review, he had a right of all 
po ing under the Income-tax Act to be deemed to be judicial proceedings, 
and the Advocate General says that considering all this, if in the course of any 
assessment any question with reference to the interpretation of any provisions of 
the Act or of the rules-thereunder arose, as mentioned in s. 51(Z), it could be said 
that the subject had a right to have it determined by a judicial tribunal. In my 
opinion, if anything, a comparison of the provisions of the Stamp Act and the 


Income-tax Act s ens me in my view that this particular’provision in the 
Stamp Act with to a statement of a case to the High Court is a right given 


_ to the subject. 


The one thought present to one’s mind when one compares the provisions of the 
Income-tax Act and the Stamp Act is that while the Legislature provided the 
assesaee with various safi in the course of his assessment, the Legislature 
did not choose to afford similar safeguards to the subject whose liability was being 
determined to pay stamp duty. But that does not mean, as I have pointed out 
earlier, that the only solitary saf left to the subject in the Stamp Act should ` 
also be effectively taken away by leaving it to the whim of the executive and not be 
constituted a right enforceable in a Court of law. : 

The Advocate General has also drawn our attention to a judgment of Mr. Justice 
Rangnekar reported in Dewarkhand Cement Co. Idd. v. Secretary of Stats. There 
a suit was filed on the Original Side fora declaration that the proper stamp to be 
charge&ble was different from what had been charged and for a decree against the 

of State for India in Council for the excess sum paid under protest, and 
Mr. Justice Rangnekar, with respect, came to the only conclusion he could come 
to, vis., that the suit on the origmal side was barred under the then s. 106(2) cor- 
responding to s. 226 of the Government of India Act. But the Advocate General 
has relied on certain observations of the learned Judge, but he frankly concedes 
that they are obiter. This is what the learned Judge says (p. 828) : 

“there is force in the contention that unfortunately the publio have no remedy against what 
may tum out to be a wrong and arbitrary decision of the stamp authorities with regard to the 
payment of duty chargeable in respect of any perticular document, save and except the somewhat 
doubtful remedy pointed out by s. 36 of the Indian Stamp Act, which, however, does not confer 
upon the public any right to compel the stamp authorities to refer the question arising in any 

case to the decision of the Court.” 

It is to be noted that the learned J refers tos. 56 and not s. 87 of the Indian 
Stamp Act, It is perfectly true that when a reference is made by the Superinten- 
dent of Stamps or the Collector under s. 86(2) when he feels any doubt, the Chief 
Controlling Revenue Authority may or may not refer such a case to the High Court. ` 
It is only with this power of the stamp authority that Mr. Justice Rangnekar was 
oeng: He did not consider the power conferred Pon him in the latter part of 
s. 87(1) which provides, as I have pointed out, that the Chief Controlling Revenue 
Authority may also refer cases otherwise coming to its notice. This is the provi- 
sion which gives a remedy to the public, and that seems to be the only remedy against 
a wrong and arbitrary decision of the stamp authorities. Therefore, with great 
respect, if Mr. Justice Rangnekar had considered this part of the section, he might 
not have been so pessimistic about the rights of the subject. ‘ 

No decision of any High Court has been cited before us on this particular question 
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we are considering. The only decision which is of some-help is the decision of the 
Calcutta High Courtin Inre Untied Provinces Electric Su Co. Iżd.* In that case 
the subject asked for a case to be stated under s. Sok a Stamp Act. The. 
stamp authorities refused to d> so and the High Court of Calcutta issued a writ of 
m us compelling the stamp authorities to state a case. It is curious that al- 
though the Advocate General appeared for tne Board ef Revenue, no point was 
taken, as has been taken by the Advocate General before us, that the High Court 
had no right to issue a writ of mandamus and that unders. 57(1) it was purely dis- 
eretionary on the part of the Revenue Authorities whether to refer a case or not. 
Although it is not a direct decision that the High Court has such a power, the case 
undoubtedly shows that the very leatned counsel who apgeared, for the Board of 
Revenue did not think it worth while to urge such a pomt before the High Court 
of Calcutta, because the point was obvious, and if it was a good one or-at least if it 
was thought to be a good one, it would have been taken by counsel for the Board of 
Revenue. In my opinion, therefore, the learned Judge below was right in the 
view that he took and in the decision he cdme to. In my opinion, when a serious 
om of law is involved, there is a duty cast upon the Chiat Controlling Revenue 
uthority to state a case under s. 57(1) of the Stamp Act and also in my opinion 
the subject has a right to have such a case determined by the High Court. That 
duty can be enforced by s. 45 of the Specific Relief Act, and Mr. Justice Blagden 
in deciding what he did was exercising the jurisdictio of this Court under s. 45 >° 
and in my opinion he rightly exercised that jurisdiction. 
Under the circumstances we dismiss the appeal with costs. Certificate granted 

under s, 205 of the Government of India hee The Chief Controlling Revenue 
` Authority to state the case within two months from today, Order as to costs in the 
. trial Court to stand. 


Buacwati J. .I agree with the conclusian reeched in the judgment just delivered 
by my Lord the Chief Justice, and I do not think I need add anything to the 
reasoning of that judgment. 

Attorneys for appellant : Little & Co. 

Attorneys for respondent : Sabnis, Goregaonkar & Senfit. 
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Before Mr. Justice Chagla and Mr. Justice Dizit. 

BALDEVDAS KARSONDAS PATEL v. MOHANLAL BAPALAL BAHTA.* 

Civil Procedure Code (Act V of 1908), Sec. 11—Res judicata—Summary swit on promissory note— 
Court ordering deposit of security Zor leave to defend—Failure of defendant to make deposti—Ex 
parte decree—Swit for declaration by defendant that promissory note ts without consideration— 
Whether suit barred. = 

In a summary sutt filed on a promissory note on the Original Side of the High Court the_ 
Court directed the defendant to deposit a certain sum within a certain time as a oondition 
of his getting leave to defend the sult. The defendant failed to make the deposit and an ew 
parte decree was passed in favour of the plaintiff. In a suit by the defendant for a declaration 
that the promissory note was without consideration, the plaintiff contended that the suit 
was barred by res judicata :— 

Held, that the ew parte decree passed against the defendant being a decree on merits, tt 
operated as res judicata and therefore the defendant’s suit was barred. . 

Rungrao Raufi v. Sidhi Mahomed Ebrchim,' distinguished. 

One Jugaldas (defendant No. 2) filed a summary suit against Baldevdas (plain- 
tiff) on a promissory note for Rs. 5,001, on July 2, 1941, in the High Court. 
On a summons for judgment, the Court dizected the plaintiff to desposit Rs. 2,500 
within a certain time as a condition of his getting leave to defend the suit. The 
plaintiff failed to furnish the security, whereupcn an ew parte decree was passed 
against him,’ - à 

1 (1984) L L. R. 61 Cal. 556. Patel, Joint Civil Judge (Benior ao at 
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On September 15, 1941, the plaintiff filed the present suit for a declaration that 
the promissory note was without consideration, nominal and obtained by fraud. 
The trial Judge dismissed the suit on the ground that it was barred by res judicata, 

The plaintiff appealed to the High Court. 

N. C. Shah, for the a ant. 

V. N. Chhatrapati, for the respondents: 


Cuacia J. This appeal raises a a short question of law. The defendant 
filed a suit on the Origmal Side of this Court on a promissory note for Rs. 5,001. 


That suit was filed, as a suit. The defendant took out a summons for 
plement On that, the plaintiff ap to show cause. The matter came be- 
ore me in chambers and I made an order directing the plaintiff to deposit Rs. 2,500 


within a certain time as a condition of his getting leave to defend the suit. The 
plaintiff did not make the deposit. The result was that an ex parte decree was 
passed in favour of the defendant on the promissory note. The plaintiff has 
now filed the present suit from which this appeal arises for a declaration that the 
promissory note on which the decree was passed was without consideration. 

pa ee Ne tried before the learned Judge below, whether the plain- 
tiff’s Suit was by res judicata, and the learned Judge-took the view that tt 
was so barred and dismissed the plaintiff’s suit. S 

Mr. N. C. Shah for the appellant has strongly relied on a decision of this Court 
reported in Rungrav Ravji v. Sidhi Mahomed Ebrahim.! That was a decision of 
Mr. Justice Latham sitting on the Original Side, and what that case lays down is 
that if a plaintiff fails to give security for costs and because of that his suit is 
dismissed, then that dismissal cannot operate as res judicata. Itis perfectly clear 

- and by now well established that an ex parte decree can operate as res judicata 
because an ea parte decree is a decree on merits. The Court passing the decree 
hears the case on merits, finally decides it, and passes the decree. The only diffe- 
rence between an ex parte decree and a decree tn invitum is that when an ew parte 
decree is passed, the defendant is absent; but an ew parte decree is as much on 

' merits as a decision tn invitum. 

Now the position here is that when the plaintiff failed to make the deposit and 
comply with the condition imposed, he was deprived of the right to defend the suit 
and the Court passed an ew parte decree against him. In ordinary cases the absence 
of the defendant is voluntary. In cases of a summary suit where the condition on 
which leave to defend is given is not complied with, his absence is a result of the 
coercive process of the law ; bat both 13 the tet dose and in the second case the 
decree passed by the Court is an ew parte phar tern rare Sheetal pory ew 

decree is a decree on merits passed by the Court after it has heard and decided 
the matter. In Rungrav Ravji v. Sidhi Mahomed Ebrahim obviously there was no 
decision on the merits st all, because the Court, without going into the matter, as 
soon as it found that the plaintiff had not given security for costs, dismissed the 
plaintiff's suit. But in the case of a summary suit when the plaintiff fails to make a 
deposit or carry out the other conditions laid down by the Court before he can be 
allowed to a and defend, the Court actually into the merits of, the case. 
The plaintiff t to prove his claim ; and on that claim being proved, a decree 
is by the Court. It is true that that decree is passed in the absence of the 
defendant ; but the defendant has to thank hemself if he is prevented from defending 
his suit. In our opinion the point raised by Mr. N. C. is wholly untenable 
and the learned Judge was right in coming to the conclusion that the plaintiff's suit 
barred by res judicata. 
. The appeal, therefore, fails and must be dismissed with costs. ' 
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See MUNICIPAL ACT (Bonovant). ` Ses Sramps Act. : 
et] 982-1. y ———1908—V. 7 
See Bownay COTTON Contracrs Act. Ses CIVIL PROCEDURE CODE- 
1938—XXVI. Lo oa 2 ` 





See Bownay Mgnicar Peactrriommns Aor. Ses LIMITATION Acr. - 
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ACTS (ONDIA)}—(Contd.) 


Se Se EV, 
Ses Rearmrnation Aor. ~ 


1910— Ix. 
See ELECTRICITY Acr. 


————1911— VIL. 
See Apa ACT. 


—— 1922 —X1. ~ 
See INCOME-TAX Act. | 


1923—VIIL 
See WORKMEN’S CÒOMPENBATIOY Aor. 


——_——1926— I. 
See GOVERNMENT TRADING Taxation Act. 


=o R 
See HINDU Law oF Inmenrroice (AMEND- 


‘| MENT) AOT. 
————-1937—XVIIL ~ 
See Huapv Women’s RIGET TO PROPERTY 
ACT. 





XXVL 
See SHARIAT Act. 


___--1938—IV._ 
See INSURANCE ACT. 


——-1999_-XXXV. 
See DEFENCE or Leora AOT. 


——_——-1940-— IV. 
See TRADEMARKS Act. 


X. 
See ARBITRATION AcT. 


———--1943—XV. 
See Exoxsa Prosits Tax Act. 


————-1947—. 
See PREVENTION OF CORRUPTION Act. 








AQTS (PANJAB): 


———1938—1V. 
Ses PANJAB RESTITUTION OF MORTGAGED 
Lanps Acr. 


ADDITION of new defendant <o a y 
suit requires consent of Advocate Genera 
See CIVIL Procgpune Cope, s. 9. 

49 Bom. L-R. 428. 


ADJUSTMENT of debt by Debt Adjust- 

ment Board. See BOMBAY AGRICULTURAL 
Desroue Reuimr Act, s. 9. 

49 Bom. L. R. 158. 

* ADOPTION, See Hinpu Law. ADOPTION. 


ADVERSE POSSESSION, burden of proof 


` 


He l tac deen f 
sion ‘ —Proof o 
plaink Siabeehed But i tt ig Coor @ |e 
P s favow—Proof of pcssession by 
plainasf twelve of sutt— 
a issus to decide this should be raised by 
ee 

laintiff filed a suit for of 
betas him 


nd which he alleged 


THE BOMBAY LAW REPORTER. 


- [vou xu, 


ADVERSE POSSESSION—(Conid.) 


and had been taken possession of by the defend- 
ant about nine months prior to the date of 
the suit. The defendant denied the tiff’s 
oananhip and pleaded that she become 
owner of it by adverse n. The trial 
Court dismissed -the-sult but the appellate 
Court decreed the sult holding that the plaintiffs 
title was provea and y aave the defendant haa 
not aoquired Verso ee 
e che High e 

LL area edie ied Are A 


Held, that merely because, the plaintiff waa 


fmd to Dave proved his titls-hs was not 
entitled to possession but that he ought to 
bave further proved his within 
twelve years of the date of the suit. 
Bar GANG# o. BAHERAMSHAH. 

49 Bom. L. R. 90. 


—— Deceased person. 

On the posed: death of a Hindu who held 
an undivided share in an estate, his wife entered 
on her widow's estate in the property of her 
husband. She enjoyod thay perty for over 
twelve discovered thet her 
husben was still alive, On the question 
whether the wife's possession was adverse to 
her husband, he being in fact alive :— 
Held, that An Paanan doa 
living person, and, as wife was 

under a mistake ag to her husband’s death, 
io aera ne reg A ea 
whom she regarded as dead, 
BIBHAVATI V. RAMENDRA. 

ATE EEEN 


———Decree—M decree 
plaintiff—. by eon te. 
sisted by defendants in by plain- 
tiff against defendants for eden dines 
set up Whether mort- 
gage defi ’ adverse 


Whether a decree for possession does or 
does not interrupt adverse n is purely 
a question of fact to be ded in the - 
stances of each case. If the decree does not m 
fact result in the defendant giving up 
of the property or having pomeasion of the 

perfy taken from him, it cannot be said 
that Te has interrupted n; nor can tt in 
law affect the the possession unless tt 
does so in fact. 

A decree for possession followed by an un- 
successful execution cannot be deemed as a 
ee ea 


TERRE oa or its character. 


ea her laid and tis 

ortmaee ught a sult against her and the 

encarta gud rn ica eyes the land, 

mortgagee obtained a decree wherein 

it was prow eal het es eee 
years and that powsession thereafter 

shoul 2 to the plaintiff. The mortgagee at- 


to execute the decree, but was un- ` 


succmmful as he wae forcibly prevented from 
doing so by the defendants. "possession of the 
land was never in fact obtained by anybody. 
In a suit by tho plaintiff to eject 
ke defendanta froin the Tand the latter set Gp 
title by adverse possession. On the question 


1947.] GENERAL 


ADVERSE POSSESSION—(Conid.) 


whether the adverse possession set up by the 
defendants was interrupted by the owe 
obtained by the m i 

Held, that in the of the case 
the defendants’ possession must be deemed to 
have been adverse throughout and that it 
could not be said to have peen intecrupted by 
~ the decres obtained by the mortgagee. 
Dagpanal V. Saxnanam. 49 Bom. L. R. 767. 


——-Mortgagor—Posssssory mortgage— 
Mortgagor not entitled to possession prior to 
Possession adverse 


to morigageo—. Uy dues posession by 
possession of trespasser 


Notice 
E to A 
pomesory 


det ption, tha possession cf a trespasser 
adverse to the mortgagor only if it oan be 
shown that the has notice or know- 


Pa eae were” with 


possession to the in 1878. The 
of. Gon pecan th Popes 
o too of the 
The other widow adopted a son to her husband 
in 1898 but A continued in possession of the 
properiia. baci ipl angelina ar 
proceedings the properties were 
sold to L and then to D. A, however, remained 
ff possession. T purchased the of 
-~ redemption from the s heir in 1910, 
aae tae nee en bee ae 
A 
to 


were sold at a court-sale to the pi in 
1933. Inthe meantime A had sold port- 
jen to the defendant in 1928 and han over 
pean are The plaintiff was obstracted 
oo Bie one om of DWO Tie cubes Dy ane 

t, and he filed two separate suits, one In 
1981 and the other in 1989, against the defen- 


dant in of them. The lower 

Court fi (1) that A and the had 

been in ted possession of the two 
numbers 1904 and that neither 


barred by limitation. a 


“49 Bom. L. R. 281. 
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ADVERSE POSSESSION—(Contd.) 


__—_—Saranfam, lands. See SABANJAM. 
49 Bom. L. R. 270 (F.B.) 


AFFIDAVIT, plea in, thatthe suit is mis- 
conceived. See Practice (Crviz). 
49 Bom. L. R. 468. 


AFTER-BORN SON, whether entitled to 
re-open partition under Hindu law, Ses 
Hrou Law, PARTITION. 

—49 Bom. L. R. 693 (P.Q.) 


AGRICULTURAL BUSINESS does not 

fall within purview of Excess Profits Tax Act. 

See Eexceas Prowrrs Tax AOT, s. 5. are 
49 Bom. L. R 629, 


AGRICULTURIST, ‘meaning of. See 


_Crvm. Procepune Cone, s. 61(]). 


49 Bom. L. R 867, 


AJMER DURGAH KHAWAJA SAHIB, 
See Mayomensn Law, MUTAWALLI. 
49 Bom. L. R. 235 (P.C.) 


AMENDMENT of plaint in a suit based on 
pale-deed by basing it on a previous 
E el 
of tion. See CıvıL Procxpure CODE, 
O. VI, r. 17. 4 


of ‘slip order ” by the Judge. Ses. 
Crv Procepune Cont, s. 1597 
49 Bom. L. R. 645. 


ARBITRATION, Award—Avward by arbi- 
trator in contravention of his findings— 


property. The arbitretor recorded his findings 
on thesé to favour of one perty but 
to divide the pro plein a 


e on the ground that 
it was ilegal on the face of it :— 

Heid, that the arbitrator was authorised by 
the deed of reference to decide the points in 
dispute and pass orders the property 
in accordance with 


his findings ant that, 
therefore, his award, which was 


contraven- 

tion of his was illegal on the face of it 
and should be set aside. 

49 Bond. L. R. 394. 


MARUTI 0. AKARAN., 


ARBITRATION ACT (X of 1940), 8. 34— 
to arbvitration—. 


49 Bom. L. R. 748, `’ 
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“ARBITRATION AOT, 8. 34—1Contd.) 


of law—Queation a 
te ultra vires, {f can be decided by Court.’ ' 

Tn an association in which each member when* 
he joins the association agrees to be bound 
rules and regulations, containing among 

a compulsory arbitration clause, 


other 
when a ute uently arises between 
the members a transection entered 


into under the rules, the-arbitration clause 
though not arrived at fnter se is binding on them 
are bound to refer their pute to 


tne partia 1e ithe pena le right. ne of a 
party toep apply for a stay- 

is for the party, a ape opposes the 
application for stay, to point out 
are sufficient reasons why the matter should 
not be referred in accordance with the arbitra- 
tion agreement. 

The mere unconditional by.the do- 
fondant of a consent pra sent by the 
plaintiff for postponement of the suit on the 
paea hak Mo e o monn pe not 


proceedings 
. him from applying for a stay of the 
under s. R4 of the apn ake: Arbitration Act, 
1940. ie wep to be Lo DE NAR 
to be taken hy tħe applicant. 

Arbitrators are competent to determine 
points of law as well as questions on the con- 
piein _of an t. Merely because 
ht arise in the course of 
be said that the Court 

an order staying the. 
wh ie a k however, has the 

3 t the questions of 

law which would fall to be dateras by the 

‘arbitrators are such as would rather not be 

a pg del sca aca y them, not to mako an 
order staying roceedings. 

Where the question which arose a0 the out- 
sot was whether one of the rules of an associa- 
tion was ulira vires the association, the Court 
declined-to stay the sult under s. B4. ` 
_ CHIMÁNRAM V. VANDRAVANDAS. 

49 Bom. L R. 431. 


ARBITRATION OLAUSE in 
ruke of an amociation binds the members 
though such clause does not appear in contracts 
between them entered into under the rules, 
See ARBITRATION ACT, 8. 84. 

49 Bom. L. R. 431. 


ARMS AOŤ (XI of 1878), S. 13—“Go 
armed’ — BM. '—Carrying 


"The essence of go 
ee 18 of the Arms Act, 1878, is, 
first, the of the weapon in question 
on the\person of the accused, and, secondly, 
the intention on the part of the accused of 
using the arm as a weapon when necessary or 
opportune. Such an intention is a necossiry 
ingredient of the offence. 


TES BOMBAY-LAW REPORTER. fie 


« A 
~ 


{voL, xun. 


ARMS ACT, 8. 13—(Contd.) 


erie Gan ue versa tat bare aie 
t the person-must have the 
incuba of tang the sna when tno occasion 


or opportunity arises. 
Henoe, where premon, person, during the time when 
the riots have ken out at a p comes 


out of his house with two dharias in his hgnds 
and takes his seat on the otla of his house, he 


is guilty of ‘ armed” with arms within 
the m of a. TA ea TOE ae 
Arms A 878 


49 Bom. L. R. 807. 
———8. 19. See Arus Acr, ¢ 18, 
. + 49 Bom. L. R. 807. 


ARMY ACT (VIL of 1911}—Cowrt Martial 
Findings—Whether appealable to Privy Council. 
The Indian Army Act, 1911, intended the 
ofa tire tr and when con- 


final, ‘sub only to tha power ‘of revision 
for which the Act There is no room 
for an Majesty in Council oon- 


sistently with the subject -matter and scheme 
of that Act. 
MOHAMMAD v. EMPEROR. 

49 Bom. L. R. 567 (P.G.) 


ET suit to recover, Hm- 
tation for. Ses Loarratiow Acor, Art. 182. — 
49 Bom, L, R. 697 (F.C.) 


ASSESSMENT LIST by borough Municipa- 


lity, See Municipal A ) 
Sa Bom D'R 752. 


ASSIGNMENT of insurance, policy. See 
Ivpurances Panicy. 49 Bom. L. R. 183. 


ATTACHMENT of pa 
Goverment servant. See 
Congr, 8. 60. 49 Bom. L. R. 697 (B.C) 


ATTESTING WITNESS, an 
witness is not an. Sog Taaneyxr or PROPERTY - 
Aan, hU 49 Bom. L. R. 296. ` 


AUCTION- SALE in' India—English common 
applicable. : 


° law 


The principles of English common law are 

zppliabio to sales by auction in India in 
of any-statutory provision. 

The common law rule is to the effect that 


Amu: Province or Bomar. 
49 Bom. L. R. 209. 


———-of defaulter’s . See Lamm 
Revenve Cops, s. 150. 49 Bom. L. R. 209. 


’ 
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AWARD of an arbitrator, when contrary -to 


arder to determine whether an award is 
E ake ee 
the Court must have both 
terms of the award itself and autho- 
His oE e ROEE wha makes the overt 
If the arbitrator has the autho: 
and Dy the terms of the award an interest 
created, such an award is capable of creating 
an interest in p e 
KURBAN HUBEIN v. HUBSEINBHAI 
49 Bom. L. R. 731 (F.B.) 


rojection of into a common 
JUNCTION. 
. 49 Bom. L. R. 84. 


BANDHUS, priority of succession as between. 
See Hrou Law, Sucorseron. 
` 49 Bom. L, R. 858. 


ence of, in cashing cheque. See 
ACT, s. 181. 
49 Bom. L. R. 309. 


BENGAL MONEY LENDERS ACT (Beng. 
V of 1940)}—Whether the Act ts ultra vires— 
Provincial of India 


BALCONY, 
chhindi. See 


BANK, neg! 
NEGOTIABLE 


te Beant aa 
jot yold either ta whole 5 


of the 
Provincial and of that ture 
alone under item 37 of the Provincial mm 


49 Bom. L, R. 568 (P.C.) 


BID, right to, reservation of. See AUCTION- 
SALE. . 49 Bom. L. R. 209. 


BOMBAY AGRIGULTURAL DEBTORS’ 
RELIEF AQT (Bom. XXVIII of 1939), 
8. 9—A debts 


award to debts of other creditors 
1A be ana T e Unde a te 


Copy af award filed along with appeal— Appeal 


aie a agriculturist, filed an 
appllontion unde s. 17 of the Bombay Agri- 
Debtors’ Relief Act, 1989, for adjust- 
ment of his debts. Among his creditors men- 
moned by y hin. was onain whos favour- tha 


Suidemied by th8 miodeed, under s. 48 of the 
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BOMBAY AGRICULTURAL DEBTORS’ 
RELIEF ACT, 8. 9—(Contd.) 


Act, the Debt Adjustment Board held that 


g 
5 
7c 


to the creditor as the trans- 
action was held to be a sale out and out, it was 
competent under s. XI) of the Act. . 

Bapevva v. Himtvenna, 49 Bom. L. R. 158. 


er of suii—Delt Ad- 
jusiment B ke transaction 
te sale or Dekkhan i 
Belief Ac Act of 1879), See: 165“ for 


such suit is "rui Jor the 
A af a a 


Pe suit which raises the question whether 
ugned transaction is a sale orm 
T ta tee eu Aa 
ment Board, under s. ay the Bombay 
Debtor’ Act, 1989, as 
amended by Bombay Act VIL of 1948, before 
the Court has found the transaction to be 
really in the nature of a mortgage. Even 
after the transaction is found to be a mo 
the sult cannot be transferred to the 
under s. 87(1) unless it is duly converted into 
a suit for the recovery of a 
A sult for accounts under s. 15D of the 
Dekkhan turista’ Relief Act, 1870, is 
not a suit for the of a debt which 
can be transferred to the Debt Adjustment 
Board and does not become such a suit unless 
the defendant lies for a decree for fore- 
closure or sale. H such a sult is convert- 
ed into one for redemption, tt does not become 
a suit for the recovery of a debt. 
Toxa v. DHANU. 49 Bom. L. R. 219. 


——_——_8. 45. Ses BOMBAY AGRICULTURAL 
Derstoxrs’ RELEF Act, 8. 9. 
49 Bom. L. R. 158. 


——8. 37— 


BOMBAY CO-OPERATIVE SOCIETIES 
ACT (Bom. VII of 1925), S. 81—Soctety in 
Hguidation—Darkhast 


ing” within the meaning of s. deli ioe Boniy 

Co-operative Societies Act, 1925. . 
The tor of a co-operative society in a 
sult on tts behalf against the appellant 
certain property. The 


t 
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BOMBAY CO-OPERATIVE SCOETIES 
AQT, 8. 51—(Conid.) 


appellant, without obtaining the „leave of 
under s. 51 of the Bombay 
tative oo aoe appeeled against 
the decree and the reversed 
the deoree of the vend diemissed the 
Society's suit. The High Court on appeal 
by the Society confirmed the derree of the 
lower ap te Court and dismissed the 
appeal costs. The appellant then pre- 
sented a darkhast to recover his costs in the 
three Courts by attachment and male of the 
moveable property of the 8 . The 
lower Courta held that the darkhas: itself did 
not lie without the leave of the ~as 
~ required under s. 51 of the Act and 
the darkhast :— 

Held, Z the darkhast, that the 
case was a proper one in which the “appellant 
should be given a reasonable opportunity to 
obtain and produce the Registrar's leave to 
continue the darkhast unders. 51 5f the Act. 
DIGAMBAR D, MALEGAON SOCIETY. 

49 Bom. L. R. 748. 


————8. 54. See Bowmay Co-ormsa?ive 
Socreries Act, s. 50(1). 49 Bom. L. R. 168. 


————8. 5% 1)—Awerd—Darkhaxt filed tn 
Court “in execution of amard—Non-recovery 
Medex through Collector as arrea of bnd aos 


a decree on issue of certificate under s. 5%1)(a). 
The holder of an award made under s. 54 

of the Bombay Co-operative Sozieties Act, 
1925, obtained vader A AD. 59 of the Act a certifi- 
cate from the to execute the award, 
In the darkhast filed in the civil Court nothing 
was recovered. On the question whether the 
holder of the award was precludei-from re- 
80 to the alternative remedy under s. 
Ros (2)(b) of the Act :— 

that the holder of the award was not 
seral from obtaining a te from 
es and to proceed to execpté the 

mara py Ae applica to the Collector to 
oover amount due as if they were arrears 
of land revenue. 

The word “or” o betweenclauses (a) 
and (b) of 8. 59(1) of the Bombay Co-opéraitve 
Societies Act, 1925, gives to the person in 
whose favour an award has been given, 
under s. 54 of the Act, two alternetive reme- 
dies, elther of which it is open to him to 


pursue. 

The holder of an award under s. 54 of the 
Bombay Co-operative Societies Act, 1925, who 
obtains satisfaction of his claim under s. 50(1) 
(a) of the Act, is thereafter precluded from 
reso to the alternative remsdy under 
Bs ZD b) of the Act. > 

An award made under s. 54 of the Bombay 

Co-operative Societies Act, 1925, does. not 
become infructuous merely because the civil 
Court holds that the tenedy of the 
under s. %1) (a) of the Act is barred by 
tation, It is open to the , under the 
alternative remedy to it, to apply to the 
Collector i 


after o 8 oertificate from the 
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BOMBAY CO-OPERATIVE SOCIETIES 
AGT, 8. 59(1)—{Conid.) : 


Registrar to recover the amount as arrears of 
land revenues. 

On the issue of a certificate by the Registrar 
under s. 5&1) (a) of the Bombay Co-operative 
Societies Act, 1925, the a made under 
s. 54 of the Act does not become a decree of 
a civil Court. 

Mupranna 0. GAJANAN Bank. 
49 Bom. L. R. 168, 


—_—__—88. 59%(1)(a), 64 —Bombay C 
Societies (Amendment ot (Bom EV 7 
Sec. 8—Indian L Act me X 1908 


avil Court—A of art. 182—Re- 
trospective effect of Ad, 

Under s. 581) (a) of the Bomba 
operative Societies Act, 1925, as it stood 


its amendment by Act XVI of 1048, ihe award 

sought to be exequted under it must 

as a decree of a civil Court within the meaning 
of art. 182 of the Indian Limitation Act, 1908. 
The amendment made in s. 5&1) (a) of the 
Bombay Co-operative Socisties Act, 1925, 
b Bom. Act XVI of 1948, has retrospective 
ect. ` 


Banmwen o. UrBAN Banx. 
49 Bom. LI R. 160. 


BOMBAY gor CoN CONTRACTS ACT 
(Bom. XI òf 1932), 8. made ‘in 
accordance wiih” 


Cotton Association -lars, bye-law 82—con- 
tract noteform pr pt arial pide 
contract note esas slab at 


official form—Contracts 
Rie e ol he BONAS Cotton Contracts 
Act, 1982, says that any contract for the sale 
or purchase of cotton ‘*which is not in accor- 
aeoe ere o a eae 
cotton assoclation’’ shall be d. Bye-law 
82 of the East India Cotton Association pro- 
vides that ‘“‘contracts between members 
acting as commission agents on the one hand 
and their constituents on the other shall be 
made subject to the bye-laws” and that a 
“contract note in the form given in the appen- 
dix shall be rendered in respect of every such 

contract.” 
Se ee ce ae but the respondents 
members of the East India Cotton 


Association; Ltd., Bombay. As the result of 
transactions betyreen the . the peti- 
tioner bound himself to delivery of 900 


RAKA OI SONGE as erg Pap ry at 

For! the above trans- 
Rains (he eapon eala sa dered to the peti- 
Hoper contract notes made out in a form 
which differed from the official form appended 
to the bye-laws in two respects. form 
used demanded a Bt the rate of Ra, $5 
per bale in plage of Rs. 12-8-0 mentioned in the 
official form, and omitted the last two condi- 
utes 


arbitrators made 
an award ” the petitioner to pay 
Rs. 34,818 to the defendants, The petitioner 


r 
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BOMBAY COTTON CONTRACTS. 
ACT, 8. 81—(Contd.) 


Hed to the High Court for an order that 
contracts in ute were void and un- 
enforceable and that the award be set aside :— 
Held, (1) that the contracts entered into 
between the were vold under s. 8. of the 
Bombay Cotton Contracts Act, 1982, inas- 
ee tie contact Rote OLD ee ths 
only writings evidencing contracts, were 
not substan in acoordance with the bye- 
laws and had not the same legal effect as the 
official form ; 
(2) that the arbitration and award under 
sach contract notes were ineffective. - 
Batprvpas 0. Kanis. 49 Bom. L. R. 649. 


BOMBAY EXPLOSION (COMPENSA- 
TION) ORDINANCE, of 1044. See 
CONTRACT, DAMAGES. 49 Bom. L. R. 736. 


BOMBAY POED ARY OFFICES ACT 

(Bom. LIII of 1874), 8. Alienation o 

propery Sent fine by Colleetor- Wieler 
can 


watan 
rent—Acgwisition of walan 


Under s. %3) of the Bombey Hereditary 
Offices Act, 1874, the deoision of the Collector 


the said amount may 


an under s. 9 of the Bombay 
Porecitary Ooms Act 18TA, denis that the 
alienation was void. In 1917 a order 
Tas passed by tie Colleotar: ider a. W2) or 
the ct directing the alenee to pay a certain 


pensa of the appor- 
tlonment of the amount between the watandar 
and the alfenes:— * 

Held, that in the circumstances of the case 
the watandar and the alienee should receive 
their shares in the tion amount in 
the proportion of 55 to 45. i 

When watan lands are under the 
Land Acquisition Act, 1894, the Court can 
aot under s. 82 of the Act and apportion the 
compense tion between watandar 
and the alience of the lands. 
SOMASEKHAVA v. BAPUHAHEB. 

; 49 Bom. L. R, 784. 
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BOMBAY HIGH COURT RULES :(0.8.), 
1936, r. 350, Form No. 7—Notice of motion— 
Special leave—Mention of leans fA 


In a notice of motion framed in fórm No. 7 
of the Bombey High Court Rules (0.8.), 1986, 
ee ee Wave has been ob under 
rT. 350, t fact must be rectted in the notice 
of motion’ itself. Otherwise, the notice of 
motion is bad. 

Nawnost v Caunmat. 49 Bom. L. R. 447, 


BOMBAY MEDICAL ACT (Bom. FI of 
1913), S. 7. See Bowpay MEDICAL Pract- 
TIONERS Act, 8. 84. 49 Bom. L. R. 6 (F.B.) 


— S. 9. See Bowmay Menicat Prac- 
TITIONETRS Act, 8. 34. 49 Bom. L. R. 6 (F.B.) 


BOMBAY MEDICAL PRACTITIONERS 

ACT (Bom. ite! 1938), 8. 34—Bombay 

Metical Act (Bom. FI q 1919), Secs. 7, 9— 

“Entitled to r ””— Mf edical 

registered as E otf 

register for infamous conduci—Such proettiton 
entitled to practise medicine. 

The accused, a medical graduate of the 
University of Bombay, was as s 
medical under s.7 of the Bombay 
Medical Act, 1912. During the coume of 
was removed from the register by the Medical 
ieee eee 
tinued to medicine es before. The 
accused ha been convicted of an offence 
under s. 84 of the Bombay Medical Practi- 
thoners Act, 1988 :— 

Held, that the accused having been “em 
tion under s. 7 of the Bombay 
Medical Act, 1912” within the meaning of 
al. (c) of s. 86 was outside the o tion of 
s. 32 and 84 of the Bombay Medical Praét- 
tloner’s Act, 1988, and was not guilty of an 
offence under s. 84. 

Earrrnor v. D'Sirva. 49 Bom. L. R. 6 (F.B.) 


———_-8. 36. See Bornay Mxpicat, Pracri- 
TIONKES Act, 5. 34. 49 Bom. L. R. 6 (F.B.) 


BOMBAY PREVENTION OF: GAMBL- 
NG ACT (Bom. IV of 1887). See GAUBLIXG 
cT. 


BOMBAY RATIONING ORDER, 1943— 
Fee tly of Defence of India Rules, 1939, r. 81 
— tal Governor—, 


Governor with advice of Ministers—Valdtty 
by ef ‘unctions 


of Government—Government of India is 1938 
(26 Geo. V, c: 2), Sec. 93—Propricty of sentences. 


Rules of business made ‘a Provincial 
Governor after consultation the Ministers 
at a time when popular Ministry was‘ in power 
do not become obsolete or ted when the 
Governor assumes to himself the total func- 


tions of Government under s. 93 of the Go- 
vernment of India’ Act, 1985. 

The Bombay Rationing Order, 1941, made 
under r. 81 of the Defence of India Rules, 1989, 
by the Governor of Bombay, and promulgated 
over the signature of the to Govern- 
ment, is-not therefore frregularly made. 


mi 
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BOMBAY RATIONING ORDER, 1943 
_ Contd.) 


Observations as to the propriety of sentences 
in cases of breaches of the Order. 
EROR U. PRATAPMAL. 49 Bom. L. R. 49. 


BOMBAY RENT RESTRICTION OR- 
DER, 1942, cl. 12—Collector—Appeal from 
Controller—-Procedure at deciding appeal— 
Pnad eks suck further enquiry as, ho thinks 

caning of—Rules of natural fustice— 
oF tee of 


appeal, 

Clause 12 of the Bombay Rent Restriction 
Order, 1942, requires the r, in disposing 
of an appeal, to call for the record of the Con- 
troller to examine it and to make such further 
enquiry as he thinks ftt. Hence, the Collector 


in with such an ap is reheved from 
the necessity of hearing appellant in sup- 
port of his ap 

The expression ‘‘after such further 


thinks At.” 
MOHANDAS v. COLLECTOR OF BOMBAY. 
49 Bom. L. R. 414. 


BOMBAY RENTS, HOTEL RATES, AND 

LODGING HOUSE RATES (CONTROL) 

AQT (Bom. FII of 1044). Soe CERTIORARI. 
49 Bom. L. R. 454. 


BOMBAY REVENUE JURISDICTION 
AQT (X of 1876), 8.11. See Land Revenue 
Code, s. 150. 49 Bom. L. R. 209. 


————_8. 12. See BARANIAL 
49 Bom. L. R. 303. 


BOMBAY ae eae ACT (Bom. XXIX 


the Collector under 
enancy Act, 1989, is 


Co 1908, 
PARVATI V. RUPA. 


BRIBERY, whether a cognizable offence. 
Ses CRDONAL PROCEDURE Conr, s. 1900) 
(a)(8).. 49 Bom. L. R. 821. 


CENTRAL GOVERNMENT—Meaning of 
term. 

In view of the application of the provisions 
of the General Clauses Act, 1897, to the De- 
fence of India Adis, 1939, and the rules made 
thereunder, the autho wered to 
orders under r. wa) of the Defence of Indie 
Rules, 1989, and referred to therein as the 
Central Government is in fact the Governor- 
General in Council. . 

Eursor v. J. K. Gas Co. 
49 Bom. L. R. 591 (F.Q) 


49 Bom. L. R. 658. 


CERTIFICATE of Registrar to execute 
award. Sese Bomnay CO-OPERATIVE SOCIETIES 
Act, s. 59. 49 Bom. L, R. 168. 
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ip E SEPERYE a SE) B Spek GEESE a sia PEGE wt 


“ tions) 


[VoL XLIX. 


-CERTIORARLI, writ of—Prokibition, writ of 


w House Rates (C. ntrol) 
o 
Act (Bom. VH of 19 

In en application i the issue of a writ of 
certiorari or prohibition, it is incumbent on the 

titioner to state all facts material to the case. 

the petitioner is of suppression or 
non-statement of ma facts, the petition 
cannot be maintained. 

If, however, such suppression or non-state- 
ment is not the result of any deliberate inten- 
tion on the of the petitioner to mislead 
or deceive Court but is the result of in- 
advertence or want of appreciation of the true 
legal position, the Court" will allow the applica- 
tion to be amended. 

In an application for a writ of certiorari 

the Rent troller acting under the 

aie Mies tel Rates and Lodging 
tes (Control) Act, 1944, to prevent 

him from fixing the standard rents of premises 
it lg neceasary to state what was the position 
of the premises on September 1, 1040, whether 
they were let out on September 1, 1040, 
whether, if not so, they were let out before 
September 1, 1940, first or were let out after 
September 1, 1940, and what was the standard 
rent of the premiies within the of 
its definition in s. 44 of the Act. It is not 
suficient merely to state that the rent payable 
by the tenant is below Rs. 80 per month. 7 

Quaere, whether a writ of certiorari or pro- 
hibition can jaue, even where there is a remedy 
by way of appeal, if there is a violation of 
fundamental principles of justice ? 

The High Court pal deren to issue the 
writ of certiorari persons or bodies 
of persons who though they would not ordina- 
tilly be called Courts, have yet legal authority 
to determine questions affecting the rights of 
subjects and have a duty to aot judi 

Where a tribunal owes its existence to a 
statute, and not to any act of the parties (e.g., 
an arbitrator), it has jurisdiction to determine 
what the cases are which fall within fts juris- 
diction. 

The Rent Controller, appointed under the 
Bombay Renta, Hotel Hates and Lodging 
House Rates (Control) “Act has jurisdiction 
to decide not only whether a particular matter 
falls within his jurisdiction but whether an 
applicant is a tenant òr only a Hoenses in 
occupation of the premises. 

MANIBHAI V. ARBUTHNOT. 
49 Bom. L. R. 454. 


m Commissioners appointed 
by a Provin Governor, under the Govern- 
ment of India (Provincial Elections) (Corrapt 
Practices and Elections Petitions) Order, 1988. 
See GOVERNMENT OF INDIA vincia] Elec- 
tions) (Corrupt Practices an z 
, 1986. 49 Bom. L. R. 468. 


1947] 


CHARGE SHEET by police in a bribery case 
can amount to complaint, See CammaL 
Procenuns Cong, s. IPO (a) (b). 

Bom. L. R. 821. 


CHARITY-—Temple—Scheme framed by Hi 
Court—Scheme coniaining no kP: m 


ourt kas 
inherent such schame— 
Civil Procedure Code (Act V of 1908), Sec. 161; 
0. XX, r. 3—Whether bar to exercise of such 


power. 
Where the High Court has framed a scheme, 
which does not contain any clause 
liberty to apply for modification of the 
and an a) plication is made for tte modification, 
the High Court has inherent jurisdiction to 
alter the scheme under s. 151, 
Code, if the scheme does not operate bene- 
ficially or the alteration is consistent with the 
abifeot of the scheme; end O. XX, r. 8, Civil 
Procedure Code, is no bar to the exercise of 
this powér. 
Gimnacair 0: Viena 
49 Bom. L. R. 757. 


CHEQUE, cashing of, negligence of bank in. 
See NEGOTIABLE INBTRUMENTS Aor, s. 131. 
49 Bom. L. R. 309. 


CHHINDI, projection ofa beloony intoa. See 
INJUNCTION. 49 Bom. L. R. 84. 


CIVIL PROCEDURE CODE (4d V of 
1908), $. 11—Roa {udicata—Sieemary suit on 
note—Court of 


Promissory ordering 
repels, for leave to ie ane ae of feat 


ts without Whether suit barred. 
In a sum suit filed on a promissory 

note on the Side of the Court the 

Court dirested defendant to deposit a sam 


within a certain time as a condition of his 

leave to defend the suit. The defend- 
ant to make the deposit and an av parte 
decres was passed in favour of the plaintiff. 
In a suit by the defendant for a declaration 
that the promissory note was without consi- 
deration, the plaintiff contended that the suit 
was barred by res judicata :—- 

Held, that the ow parte decree passed 
the defendant a decree on m: tt 
operated as res and therefore the 
defendant’s suit was barred. 


Where a decree is passed the sale 
of the In aa! of 
the debt, any by the judgment- 
debtor or resentative that the 


roperty or any part of it is not liable for sale 
by ecemition bf the deore, cannot be entertained 


executing Court. A separate suit 
Doaa fdat debir or hi represen- 
rim putting forward such a is not 
barred under s. 47 of the Civil Procedure 
Code, 1908. 
DAREPPA v. MALLAPPA. 49 Bom. L. R. 174. 


See CL 


Procepurs Cops, 
8.115. 49 Bom. L, R. 306. 


GENERAL INDEX, 





vernneni— Notice one 
instituted by Platt, and anche 
Provincial authortty— 
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CIVIL PROCEDURE CODE, 8S. 48. See 
Exzcorox or Decre. 49 Bom. L. R. 673. 


———_8. 6 Attachment. 

Under s. 60 of the Civil Procedure Code, 
1908, the attachable portion of the of a 
servant of the Crown ma: be attached 
or after it becomes pree 
PROVINCE OF PUNJAB 0. 

49 Bom L. R 697 (P.C) 


A cash allowance on service lands for which 
aerie a pen eoaid int anaana 
fixed payment not amount to a ‘“‘politioal 
pension,” and is, therefore, not exempt from 
attachment under s. 60, prov. (4), of Civil 
Procedure Code, 1908. 

RAMOHANDRARAO U. VITHAL. 
49 Bom. L. R. 754. 


PME: 61), Proviso, p (b), (9)— 
— Denotation 


The word ‘ > ta cls. (b) and (c) 
of the proviso to s. 60 (7) of the Civil Procedure 
Code, 1908, denotes 


whose livelihood depends upon tho pro- 

ceeds from such tillage and cultivation of the 

soil, It does not include large landed pro- 

etors even thoug eae 
and cultivating it through thetr servants. 

O vo. DHRUVARBAJ. 

. 49 Bom. L. R. 867. 


Provincial Go- 
plaintiff/—Sutt 


of 
rohether 


———_8. 80—Sudi 


Aa notise Waive under s. 80 of the 
Civil Procedure Code, 1908, on behalf of one 
tiff stating his cause of action, his name, 
tion and of residence and the 


rapligations or excep , and requires that 
there should be identity of the person who 
issues the notioe with the person who brings 
the suit. 

The notice required to be given under a. 80 
of the Civil Procedure Code, 1908, can be 
waived if the authority concerned thinks fit 
to waive it. There is no inconsistency bet- 
ween the propositions that the provisions of 
the section are mandatory and must be en- 
forced by the Court and thet they may be 
waived by the’ authority for whose benefit 
they are provided. 

VELLAYAN CHETTIAR V. Province or Mapras. 
49 Bom. L. R. 794 (P.Q.) 


————_8. 923—Stit relating to charity— 
Addition of dafendant—Consent of Adoocate 

Where @ suit ls amended, at any rate by the 
introduction of a new party or in some other 


z 
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CIVIL PROCEDURE CODE, 8. 92—{Conid.) 


uite substantial manner, the suit is not iden- 
doal with the puft whioh It was at tho cónimen. | clatise 


cement, 

Hence, the addition of a new defendant with- 
out the sanction of the Advocate Genera! 
under s. 92 of the Civil Procedure Code, 1906; 
vitlates the suit brought with the requisite 
consent. 

JESSINGBHAI 0. JIVATLAL. 
49 Bom. L. R. 428. 


~S. 115—High Court—Revision juris- 
diction. 


The finality of the decision, under s. 12 
of the Court-fees Act, as to the amount of 
court fees payable on a t, does not oust 
the jurisdiction of the Court to 
in revision, under s. 115 of the Civil Procedure 
Code, 1908, nor is such jurisdiction confined to 
oases in which there is detriment to revenue. 
Saanxar v. Boacwaxt. 49 Bom. L. R. 72. 


no emen Tapai o temple framed 


High Cowrt—. Heation for directions, to 
istrict J eh eae oe 
Order on suck appHcation— 


An application for directioris was made to 
the District Court in accordance with the 
provisions of a scheme framed by the High 
Court in relation to a temple, objecting to 
certain items of the budget of the institution. 
open ee order of the District Judge, who 

the application, the matter was 

T a ee 

of revision or by way of appeal :— 

wins that the application in revision 

Persp Sud pete be fn cot some wiciib 

the purview of s. 115 of the Civil Procedure 
Code, 1908; 

(2) that the alternative remedy b by way ot of 
appeal, was also~incompetent, as 
passed b tho District Court was (1 neither an 
order fa under s. #7 of the Civil Proce- 
dure Code, 1608 : 

(il) nor could the order be construed as a 
decree within the meaning of its definition in 
the Code, as the suit between the parties to the 
application had come to an end before the 
order under appeal was passed. 

BALDEVDAS V. DEVENDRAPRABAD. 
49 Bom. L. R. 306. 


—_——Bombay Tenancy Act (Bom. XXIX 
of 1989), Sec. 24—Order made 


Collector 
under s. 84 of Tenancy Act— such 
revistonal jurisdiction of High 


AD order made Ny tos Collector Onder. 24 


of the Bombay Act, 1989, is not 
subject to the ect jurlediction of the 


ae Court under s. nie of tke Civil Procedure 
Code, 1908. 
PanvaTmal v, RUPA. 49 Bom. L. R. 658. 


~S, 141. See CIVIL PROCEDURE CODE, 
O. XLII, r. 1 (a). 49 Bom. L. R. 155. 


——_—8. iði Temple—Schome 
framed by High Court—S 


` 
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coniaining no | 
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CIVIL PROCEDURE CODE, 8S. 151— 
ieee 


epee for jor medialo Wht Whether gh 
Court has inherent 


scheme—Ciotl Procedure Code (Act eae Q fata 
0. XX, r. 3—Whether bar to exercise of such 


pomer.. 
Where the High Court has framed a scheme, 
which does not contain any clause giving 
liberty to apply for modification of the e, 
and an application is made for its modif- 
cation, the Court has inherent jorisdic- 
tion to alter the scheme under s. 181, Civil 
Procedure Code, ifthe scheme does not operate 
beneficially or the alteration is consistent with 
the object of the scheme, and O. XX, r. 8, 
Civil Procedure Code, is no bar to the exereme 
of this power. 
GANGARAM V. VINCHUBKAR, 


49 Bom. L. R. 757. 
————-S. 152—Judge—Amendmeni of order 
—Clerical mistak2. 


A Judge has undoubted power to amend his. 
own order to the extent that there is a clerical 
mistake and it falls under s. 152 of the Code, or 
what is known in English practice as a “slip 


order.” 
VELJI 0. MATHURADAS. 49 Bom. L, R. 64. 


on sale deed—Amendmeni plani suti 
E ey E AA dae of 
aa years after of 


was mortgaged to the 
plant È by defendants on June 22, 1920. On 
anuary 18, 1941, the plaintiff sued the A 
fendanis for possession of the property on the 
ground that ho Rad purehased it from bya 
sale-deed on December 20, 1983. On Novem- 
ber 11, 1041, the plaintiff made an application. 
to amend the plaint by claiming in the alterna- 
tive to sue also as a possessory m for 
possession. The amendment was allowed by 
the trial Court. On we qoeston whether 
the trial Court had properly exercised rts 
judioial discretion in allowing tlio amendroen 
Held, (1) that at the date date whan the amend- 
ment application was filed the defendants had 
clearly become entitled to rely on Hmiteatior 
eae the plaintiff as more than twelve years 
piked from the date of the mo 
pire that the plaintiff sought by the amend- 
ment to substitute a new cause of action for 
the one relied on originally in his plaint; 
(8) Het therefore, the trial Court had not 
its discretion judicially in allowing 
the amendment. 
CHUNILAL 0. ABDUL. 49 Bom, L. R. 748. 
——+—O. IX, r. 9. See CIVIL PROORDORE 
Copr, O. XLII, r. 1 (a). 
49 Bom. L. R. 155. 


———— 0O. XX, r. 3—Alteration of scheme. 
See Cvl PROCEDURE CODE, s. 151. 
49 Bom. L. R. 757. 


—_——-O. XXI, r. 11—Decree--—Esecution— 
Application for execution—Mode in which: 


1 
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CIVIL PROCEDURE CODE, O. XXI, r. 11 
—{Contd.) 
assistarice of Court is required—Form of appli- 
cotton F roper appiicata. j 
application for execution, which requires 
the asistanco of the Court, andor O. XI 
, “by the arrest and detention 
rison of the judgment-debtor,” complies 
the provisions of law, although the 
applloant may faito obtain the order from the 


r. 11, ool. 
in 


VALLABHD.AS 0. KANTILAL. 
49 Bom. L. R. 420. 


=e a. 16—Darkhast under 
appeal— ‘er of decree during pendency af 
Poer p aion by assignee of decree to 
continue dar. as darkkastdar— such 
application sustainable. 

Doring the pendency of a darkhast wHich 
was under appeal to the High Court, the 
decree-holder transferred the decree to an 
assignee, The eo then applied to be 
brought on the record of the darkhast, but the 
i ent debtors objected on the ground that 
y O. XXI, r. 16, of the Civil Procedure Code, 
1908, it was not open to the assignee to apply 
to be brought on the record of a 
darkhast : 


Held, that the darkhast could_be continued 
in the name of the ee as the darkhastdar. 

The rules of the Procedure Code, 1008, 
are not intended to be exhaustive, and provided 
that no prohibition is violated, no rule ought 
to be construed 


as that an 
not covered by that parti rule or other 
rules of the Code is Hegal. Therefore although 
O. XXL r. 16, of the Civil Procedure 6, 
does not contemplate a case of an ment 
during the pendency of a darkhast and the 
darth E brought on the record of the 
ag Reg goes not mean that he cannot 
rought on the record of a dar- 

e prong pending 
JIVAJI v. VisHNu. 49 Bom. L. R. 182. 
0. XXI, r. 17. See Execorron or 
DreceEer. 49. Bom. L, R. 673. 


————_— QO. XXI, r. 22. 

The practloe hitherto followed in the Pro- 
thonotary’s office in the Bombay- High Court 
of permitting, in column (f) of an application 
for execution of a decree, a statement, “b 
the issue of notice under O. XXI, r. 22, Ci 
Procedure Code,” is not supported by autho- 
rity and is wrong. The issue of a notice 
under O. XXI, r. 22, is not a mode of execu- 
tlonand isnot arelief which @ party asks as 
awarded by the decree. 

‘VALLABHDAS V. KANTILAL. 

49 Bom. L, R. 420. 
~——— 0, XXI, r. 48. See Crvn, Prock- 
DURE CoDE, s. 60. 49 Bom. L. R. 697 (F.C.) 


——— 0, XXI, r. SCl petition in 
emecution ‘on-payment 
feo—Order “struck off’ made ca bem 
Whether such order amounts to of 
application. 


GENERAL INDEX. 
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CIVIL PROCEDURE CODE, O. XXI, r. 63 
—(Contd ) i 


An order made by the Court, on a claim 
to the effect that it was “struck off”’ 
yment of process fee, means the 
of the a cation and is an order 

made under O. KE, T. G8, of the Civil Proce- 
dure Code, 1908, and is conclusive between the 


Pcs ov. BALRAM. 49 Bom. L. R. 853. 


——— 0. XXII, r. 4(2}—Legal representa- 
tive of deceased defendant—Whether can assert 
his omn title in suli—Defence not open to de- 
ceased defendant whether can be pleaded by his 
legal representative—Rea ta—Faecuting 
Couri M. decree—Whether such Court 
can enteriain yudgment-debior’s claim that pro- 
not Liable for sale in execution. 

nder O. XXII, r. 42), of the Civil Proce-, 
dure Code, 1908, it is not open to the legal 
representative of the deceased defendant to 
assert his own indtvidual or hostile title in the 
suit. The legal representative is not at 
liberty to plead a defence to the sult which 
was not open to the deceased defendant. If 
the legal resentative wants to raise any 
new point w the deceased could not 
have raised, he must get himself impleaded in 
his personal capactty or he must challenge the 
decree in a te suit. 

Where, therefore, the deceased defendant is 
estopped from his own right to 
the m of watan land beyond 
his lifetime, his legal resentative cannot 
plead that the deceased defendant could not 
m the watan land beyond his lifetime. 
A te suit filed by the legal representative 
to decide this question is not barred as res 
fudicata, as the question cannot be said to have 
been constructively in issue in the former 
suit. 

DAREPPA v. MALLAPPA. 49° Bom. L. R. 174. 
——_—__O. XXII, r. 8—Insolvency of plaintiff 
—Effect on suit by him—Abatement of 
to 


or non- 


nature. 

Order XXII, r. 8 (p, of the Civil Procedure 
Code, 1908, contemplates that there should be 
a bar against the Official from pro- 

with the suit if he does not comply with 

the order Se neous ofa oe uae 
the giving of for costs or if for any 
other reason he declines to. continue the suit. 
Unless the sutt is in fact dismissed under r. 8(2), 
the sult is not dead but continues to remain 
on the file of the Court. The abatement 
which follows upon the default on the part of 
the Official Assignee, under r. 8(7), is an abate- 
ment. which affects only the Official Assignee 
so long as he is the dominus Hitis of the litiga- 
tion. But when the order of adjudication is 
annulled, the plaintiff is to his full 
hts, and if wants to proceed with the 
tion, there is no im ent, as fur ‘as 

he is concerned, under the Code which would 


N 


g 
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CIVIL PROGEDURE CODE, O. XXII, r. 8 
—{Contd.) i 


prevent him from proceeding with the litiga- 


When an order is made under O. XXI, 
Ta BC), A le d indeed it is very neces- 
ord Beth an order should not be made 

hearing the Oficial If the 
Officlal Asaignes declines to continue the suit 
or ff he fails to give security for costs, without 
any order from the Court there is an abate- 
ment of the suit; but the Court cannot direct 
that, the suit should be placed on the daily 
Board for dismissal, because it is only on an 
ieee by the defendant under r. 8&2) 

t the Court may dismiss the suit and award. 
him costs. It is left to the option of the 
defendant whether be should or should not 
apply for a dismissal of the suit. There may 
be an abatement of a suit without a dismissal 


*of the sult. 


Veur o. Marnorapas. 49 Bom. L, R. 645. 


abatement applicable 

i peals against orders in execution pro- 
do not fall within the provisions of 

oO. T. 1%, of the Civil Procedure Code, 

1908, and to such appeals the rules as to abate- 

ment contained in rr. 8 and 4 of that Order 


alee D. GOPAL. 


49 Bom. L. R. 333. 


pointed by 

minor—(Quardian ad litem nied by Court 

to represent minor in ale in execution 

of decree agina meinor — and sale 
by irregularity of appointment 

of ad litem. 


a suit against a minor, one Z was appoint- 

ed his guardian ad litem by the Court in 
oe of the fact that a certificated 

had already been appointed by a oom- 
petent authority. A decree was passed 
the minor, In the execution p also 
Z acted as his í and the minor's pro- 
perty was zold by auction. On the question 
whether the sale was void by reason of ‘the 
fanpent oe A she amora Fae aa 

in violation of the provisions of O, XXXII, 

re of the Civil Procedure Code, 1908 :— 
that in the abBence of any proof of 

fraud or premio to tho minor, the appoint- 
ment of Z as a guardian ad Htem of the minor 
was a mere and did not vitiate 
the and tho sale. 
Owxak v. VITHAL. 49 Bom. L. R. 817. 


——— 0. XL, r. 1—4 Jor leave to 
sue In forma peuperis—Whether receiver can 


be orpoen Daven decision of such applica- 


Mor der O. XL, r. 1, of the Civil Procedure 
1908, a receiver can be appointed 
pending the decision of an application for leave 


to sue as a pauper. 
Bar Saxnı v. Bat Duant. 49 Bom. L. R. 762. 


—— O. XL, r. 5. See SURETIES. 
49 Bom. L, R. 542. 
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CIVIL PROCEDURE CODE, O. XLII, 
r. 1 (e}—Application for restoring suti to file, 
dismissed far default—Application for 

such ication to file—Dismiseal of 


Whether lies order 
or oial, appeal against l 


Under O. XLII, r. 1(e), of the Civil Pro- 
cedure Code, 1908, no ap lies an. 
order passed on an applica cation to 
restore to file an a for 
default which applica a 
to file a suit dismissed for default. 
KALOOKHAN V. Suns. 49 Bom. L. R. 155. 


——_—_—Sch. Il, cL 11. 
Dzone. 7 


Ses EXEccrion oF 
49 Bom. L. R. 673. 


COMMON LAW rule does not apply to 
auction sales in India. See AUCTION 
49 Bom. L. R. 209. 


COMPARTMENT fn railway train, not 
available to passenger. Ses RAILWAYS ACT, 
8. 67. 49 Bom. L. R. 178. 


CONCURRENT findings of fact. See 
Privy Counc, CONCURRENT FINDINGS. 
49 Bom. L. R. 246 (P.C.) 


CONSENT PRAECIPH, mere “signing of a, 
by a defendant does not amount, to “taking 
any other steps in tha p > within 
the meaning of s. 84 of a Indian Arbitration 
Act, 1940. See ARBITRATION ACT. 8. 84. 

49 Bom. L. R. 431. 


CONSTITUTION ACT, construction of. 
No narrow on should be put 
any provisions of the old or present bonstias 
tion Act of India. ee at 
large and liberal construction. 
Facernor v. J. K. Gas Co. 
49 Bom. L. R. 695 (F.C.) 


GONSTRUQTION OF DOQOUMENT, 
Sanad—Terms, interpretation of—''Aocalad’” 
and “V Lineal made des- 
condants—-Whether adopted son included in. 
A grant was evidenced by two documents, 
one in English and the other in Marathi. The 
English sanad provided that the annual alow- 
ance was confirmed hereditarily in the terms 


of the original snad to the lineal male des- 
eendants of the pagal tee, The ex- 
premion “the lineal descendants” 


ted to. ba the translation of ‘‘avaladi- 

e” and ‘from eration to generation’’ 

was the translation o the word ‘‘vanshaparam- 

para” in the Marathi sanad. On the ques- 

tion whether the word “‘avaladfiade” in the 
grent would include an adopted son :— 

RR re en a © pent, uaa te 


and the 
bole arial athe scans als d be taken 
to incude the adopted son. 
PaRvaTipal 0. AMANDBAO 
49 Bom. L. R. 789. 


——-—Settlament dood Settlement tn 

(ora open, a E sas Se 
o ec. 

de Ratends,” meaning of—, Wei Sophe "8 caso— 


1947.] 


QONSTRUCTION OF DOCUMENT ,— 
(Contd.) 


oie Succession Act (XXXIX of 1825), 
ec. 118. 

The settlor, a Parsi spinster, executed, on 
June 28, 1988, a deed of settlement which 
provided that after the death of the settlor 
the trustees were to stand of the trust 
funds in trust for all or any of her children or 
any Issus bom during her life of any of her 

d or children at such ages or times (not 
earlier as to any object of this power) 
(being a male than his age of eighteen years or 

being a female than her age of eighteen years 

Ree rien) i en eee 
than one upon such conditions and in such 
manner as she by her will or codicil should 
appoint; and in default of such appointment 
and so far as any such appointment should not 
extend in trust for all her children who being 
sons should attain the of eighteen years or 
being daughters should attain that age or 
marry under that age in equal ; and if 
there shall be but one child, then whole to 
be in trust for such one child. The settlor 
married in September 1989, but there was no 
ee ote On May 7, 1046, she 
took out an tng summons, in view of 
the Privy Co decision in Sopher v. Admini- 

seiihw General. Bengal (46 Bom. L. R. 865) 
fe da determination of the question, whether the 
interests created in favour of her unborn 
children and grandchildren were valid and 
bin ia law :— 

Held, (1) that the plaintiff was entitled td a 
declaration that the interests created in favour 
of her unborn children were valid and effectual, 
but the declaration was to be without pre- 
fadice to any question which ht hereafter 
arise with regard to the exercise of her power to 
a nt; 

2) a extended to the Whole of the property 

dren extended to the whole of the 

and provided for the absolute 

property, and that the poesibility Dr an 
faflure of virtue of there never eee been 
any qualified object to take, which would be 
nacre ort within the limits prescribed b 

. 14 of the Transfer of Pro Act, 1882, 
did not render the trusts inoa le of taking 

‘oot. 

The ratio in Sopher’s case has no application 
to the trusts of a settlement tnier for it 
does not lay down any principle which 
can be applied to the Transfer of Property 
Act or for the construction of any other Act 
than the Indian Succession Act, 1926. 


FRAMROIE Vv. Tene. = Bom. L. R. 882. 


GONSTRLU CTION OF STATUTES, gone- 


an Act of ths 

Judge is not a mere automaton whose only 
duty is to give out what he conaiders to be the 
primary meaning of the used. He 
must always consider the effect of any oon- 
struction which he is asked to put on the Act; 
and if he comes to the conclusion that a parti- 
cular construction leads to a result which he 
considers irrational or unfair, he is entitled, 
and indeed bound, to assume that the 


a 
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CONSTRUCTION OF STATUTES,— 
ox, 


adoppa., ‘and to try to find some more rational 
meaning to which the words are sensible. 
LALCHAND 0. D'Souza. 49 Bom. L. R. 671. 


————Constitution Act. 
Pontska- 
n 


No narrow construction should be 
any provisions of the old or present 

tlon Act of India. Suab Acta must be givarna 
large and Ifberal construction. 


49 Bom. L. R. 591 (F. C.) 


‘ft Deemed to be?’ ve 
Deeming a past event or to be some- 
thing other than what it was or is may be an 
interference with thè course of nature, since 
it creates artificial data in the place of existing 
fact; but it is not a retrospective changing 
of the statute law. 

Hanis & Sons v. Coun. I. T. 

49 Bom. L, R. 200. 


————Imperative—Dir i 
In deciding whether a provision of a statute 
is imperative or , one must look to 
the subject-matter, der the importance 
of the provision that has been ed, 
and the relation of that provision to the 
object intended to be secured by the statute. 
The- whole scope and object of the statute 
under consideration should be regarded. It 
Sai re inde mane Gee 
a tuag rey particular manner does not imply 
a prohibition to do it in any other. Even- 
though nullification would be the naturel and 
ence of disobedience, the question 
should in the main be governed by oonsidera- 
tions of convenience and justice; and when 
that result would involve general inconventence 
or injustice to tnnocent persons without pro- 
moting the real aim and object of the enact- 
ment, such an intentlon should not be 


cases where a public d 
atatute requires that it shall be performed in a 
certain manner as from cases 


where powers, rights or fmmuntities are ted 
with a direction that certain tions, 
formalities or conditions shall be com with. 


SHRIPAD v. Ste H. Drvaria. 
. 49 Bom. L, R. 468. 


—Marginal note. 
note of a section does not 


The marginal 
restrict the contents*of the section. 
EMPEROR V. SADASHIV. 
49 Bom. L. R. 526 (P.C.) 


CONTEMPT OF COURT,—Motion for 


apponents 
A consent order was taken between the 


lature did not Intend such a construction to be ; applioent and the opponents and the latter 


S 


` 
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CONTEMPT OF COURT—{Contd.) | 


San pawkaat da Court whee Wb was aana, 
The consent order was drawn up on January 
30, 1916, but was not personally served on the 
opponents until Augast 26, 1946. From the 
correspondence it appeared that both the 
artles treated the prohibitive terms contained 
the consent order as alive and substs 
and the. applicant had several timos warm 
the AE ts against commi breaches of 
On a contempt mo taken out 
ibe the applicant against the opponsata for 
breaches and disobsdisnce of rovisions 
of the order, it was contended that motion 
did not llo as the breaches were all committed 
after the consent order was drawn up and 
before it was served‘ personally on the 
opponents :— 

Held, that as the opponents were aware of 

the prohibitive terms of the consent order and 
intention of the applicant to enforce it, 
the contempt motion was compstent. 

If it could be demonstrated beyond any 
doubt that even though the taking out 
the contempt pros not serve the 
order personally on the oppònents after it was 
completed, it was his intention to enforce the 
order, msre non-service would be of no avail 
to the op ta. 

C. P, SYNDICATE 0. Guitars. 
49 Bom. L. KR. 450. 


of single Judge—Appeal— 
Letters Patent, cl. 16. 
Eana order o: a oat Judge of the High Court 


committing rty to or ordering him 
to pay a fine rA of an order of the 
Court is a “ judgment’ within the meaning 
of cl. 15 of the Letters Patent, and therefore 


an appeal Ies to the High Court from such 
ano 
CoLiRoron or BOMBAY V. Pennas. 

49 Bom. L. R. 709 (F.B.) | 


CONTINUING OFFEN 
P? Andian Penal Code (Act 
Gee A Sec. 412. 


stolen 
Ve of 


iof any stolen property, 
eed ie 412 of the Indian Penal Code, 
is a contin 


of vendor for neglect of duty to insure 


The plaintiffs, as commission agents, 
ht, on behalf of de bales of piece- 

, which could not be sent out of Bombay 
owing to the introduction of permit system 
on January 1, 1944. The goods were therefore 
stored ‘in a own for which the plaintiffs 
charged the Se EA 


Ekot were not inrared ageot firo, and whl 
tiay lay 1e the edo yen wors doltnrysd by iie 

consequent upon the in the Bombey 
docks on April 14, 1944. The explosions led 
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CONTRAOT—Conid.) : . m 
to the by the Government of India of 


the Bombey ion (Compensation) Dial 
nance, 1944, to provide to fota and regulate 


! payment of Sompenestion 


bd se of ihe 
explosion, cl. 14 of which provided for payment 
by the Central Government of compensation 
for explosion damage to property, 

t damage caused by fire to property 
whether wholly or partially at the time of the 
Sota e againat fire under a palic.. , oovoiog 
fire risk..an amount- equal to the appro 
loss.” The plaintiffs did receive certain 
amount for the loss of bales under the Ordin- 
anoe. In a sult by the plaintiffs a question 
arose what, under the alrcumstances, was 
the measure of the liability of the plaintiffs 
to defendants in terms of damages for the 
breach of duty by plaintiffs in not insuring 
the bales :— 

Held, (1) that the Ordinance could not be 
said to be an inte cause or some inde- 
pendent volition which would make 
either unnatfiral or not the direct result of 
breach of duty of plaintiffs, for whether or 
not the claim of an insured person would have 
been successful under a policy in the olr- 
cumstances which happened, it was a glaim 
which was barred by a' w whioh itself provided 
for full compensation ; 

r-measure of the indem- 


(2) paii 
nity or damage the plaintiffs should 
was the difference between what in fact 
was received under the Ordinanoe, and what 
would have been reoetved if the plaintiffs in 
performanoe of their duty had 
es against fire. 
MOHANLAL v. PANNALAL. 
z 49 Bom. L. R. 736. 


| CONTRACT ACT (IX of 1872), 8. 65. See 


DGOLYENCY ACT (PROVINCIAL), 8. 54. 
‘ 49 Bom. L, R. 87. 


CONTRACT NOTE by a pakka adatia 
does not require a stamp. See Stamp ACT, 
Art. 43. 


COSTS in a frivolous and véxatious complaint, 
See CRIMINAL PROCEDURE Conk, s. 56 
49 Bom. L. R, 812, 


COURT-FEES ACT (VII of 1870), 8. 7(tv)” 
(b). ` See Coumr-wees Acr, Art. 17 (vii). 
49 Bom. L. R. 72. 


————8. 7 (iv) (c). See Surra VALUATION 


AcT, 8. 49 Bom. L. R, B45., 
———_8. 7 (y). See Courr-rers Acr, 
Art. 17 (oii). 49 Bom. L. R. 72. 
——_8. 7 (V) peed for posession raroa oy 
house—Defendani in 


Court-fee whether ie ane eae 
house or on value of defendant's right to remain 


in house, 

` of a house, where 

the plaintiff claims that the defendant in 

possession is his licenses, the oourt-fee is 
yable according to the market value of the 

fuse, andar aT (0) {e) of the Court-fees 

Act, 1870. 


RATILAL v. CHANDULAL. 49 Bom. L. R- 552. 


tho 


` 


49 Bom. L. R. 277 (Œ.B.) P 
a 
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COURT-FEES ACT—(Contd.) 
eea E y E. 


The finality of the decision, under s. 12 of | tlon of curing`an 


the Court-fees Act, as to the amount of court- 
fees payable on a t, does not oust the 
jorisdiction of the h Court to interfere in 
revision, under s. 115 of the Civil Procedure 
‘Codes, 1908, nor is such confined, to 
cases in which there is ent to revenue. 

Suanxan v. Boacwanr. 49 Bom. L. R. 72. 


SCH. I, ART. 17, CL VII (Bombay Amend- 
mont), Secs. 7(iv) (b), iy). 18—Court-foo— 
Plaint—Partition suit—Joint family 


property — 
Plaintiff in constructive of joint 
Amount of court-fees. 
in a suit or partition of jobit amiy 
property, the plaintiff claims to be in construc- 
tive possession : 


with other oo thé 
court-foe peek on the t is under 
Sch. I, 17, ol. (vif) lose to the 


Bombay Amendment) of the Court-feea Act, 

1870, a fixed feo of Re. 15. Neither s. 7(iv) 

(nee 8. T(V) of the Act is applicable to such a 
t. 


SHANKAR v. BHAGWANT. s 
$ 49 Bom. L. R. 72 (F.B.) 
COURT-MARTIAL, no appeal 
Council from findings 
‘CommaTTER Acr, s. 111. 
$ 49 Bom. L. R. 567 (P.C.) 


CRIMINAL PROCEDURE GODE (4a V 
of 1898), 8.96. See GAMBLING Act, 8. 7. 
49 Bom. L, R. 150. 


eG, 156. See CROONAL PROCEDURE 
Çonr, s. 190 (7) (a) (b). 49 Bom. L. R. 821. 


to Privy 


of. See J UDICIAL 
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CRIMINAL PROCEDURE CODE, 8. 162 
—(Contd.) 


the trial is 


the i a breach of one or 
more of the provisions of the Code. i 

A police sub- r while holding an 
inquest on the y of a murdered man 


After the cofcluaion of the inquest the Circle 
took over the tion from the 


oommencement of the p 
before the te, on an ep 
the Coal ae 162 of the Criminal 
Procedure Code, the accused were supplied 
TAE oopis ol aliteme para ett Malla 
before Circle Inspector of Police and they 
were informed that statements made to the 
wub-inspector were not available. 
the sessions trial after the principal prosecution 
witnesses were discharged, the police sub- 
inspector gave evidence, and he then produced 
in the ee ee ee 
the statements of the ftve witnesses he 
éxamined at the inquest and a copy of such 
statements was then lied to the accused. 
On the question wi the failure of the 
prosecution to supply to the defence at the 
roper time with coples of statements made 
i the prosecution witoesses during the 
course of the preliminary police investigation 


- T ron 6, Mani of te ee 
oS. 162—Indian Evidence. Ad | 9f $ 182 0f the Criminal Erocedure Code, 
T kB fal bpe tt ‘made by y Te Chat, a es oraaa of ie wae: 
witnesses at—-Application by ace ‘or copies | D0 prejudice was occasioned ta the accused 
of sch cd o ae of ee eee in proper tiie the 


win s. 72, I Act, mbether 
The right giver to T 

t given to an accused by s. 162 

of the Code, 1808, of 


by the Criminal 
Procedure Code, the trial is bed, and no ques- 


inspector, and, 
er s. 587 of the Criminal 
Procedure Code, that trial was valid notwith- 
standing the breach of s. 162 of the Codex 
Korayya v. EMPEROR. 
49 Bom. L. R. 508 (P.C.) 


—— Statement made to police by witness 
reduced inio writ: by 
evidence of witness 


Aary—. H of potice-o 
The effect of a contravention of s. 162(7) 
of the Criminal Procedure Code, 1898, depends 
on the prohibition which has been contravened. 

Uf the contravention consists in the 

of a statement made to the police and 
into writing, the evidence of the witness who 
it does not become inadmissible ; 


impeired consequence 

tion. The use by a witness while he is giving 
evidence of a statement made by him to the 
police raises different considerations. The 
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CRIMINAL PROCEDURE CODE, S. 162 
—(Contd. ) 


categorical prohibition of such use would be 
merely if reliance were to be placed 
on the evidence of a witness who hed made 
material use of the statement when he was 
evidence at the trial. When, therefore, 

te or p Ju discovers 

that a witness has made Begone Melee sie patie 
statement, it is his duty under the section to 
Sag evidence of that witness as 


ZAHIRUDDIN vo, Kina-BNPEROR. 
~ 49 Bom. L. R. 521 (P.C.) 


——. 172. 

A contravention of s. 173 of the Criminal 
Procedure Code lays the evidence of the 
officers o to adverse critic may 
diminish value, but it does not have the 
effect of making that evidence inadmissible. 
ZaWIRUDDIN v. EMPEROR, / 

49 Bom. L, R. 521 (P. <a.) 


————8. 190 1) (a) (b), s3. 158, 529, 4(1) (h)— 
C rrest by police 


ts regular—Bombay Act XXX of 1946, . d— 
Prevention of Corruption Act (ul of 1947), 
Sec, $—Scope of the Acts. . 

The Bombay Provincial Legislature by 
Oe AXX Or 188 te ranean the Criminal 
Procedure Code, 1898, by making the offence of 
taking bribes by a c servant (s. 161 of the 
Indian Penal e) @ oe offence. 
Shortly afterwards, the Central 
enacted Act II of 1947 the 
eae cognizable, but provi mat it Sona 
not investigated by a police officer w 
the rank of Deputy Superintendent of Police, 
without an order of the te of the first 
class. The scoused, a public servant in the 
City of Bombay, was arrested without warrant 
by a Sub-Inspector in the City Police Force 
for an offence under s. 161 of the Indian 
Penal Code. At the close of the police investi- 

tion that followed, the accused was sent toa 
Brcakionsy te for trial on a 
sheet for the offence under s. 161 of the 
The accused contended that there being 
repugnancy between the Bombay Act and the 
India Act the provisions of the latter prevailed 
and his arrest by a Sub- of Police 


was con to law, and that the shest 

framed the Sub-Inspector on tion. 

Dy ama d not empower the Magistrate to 
ce of the case :— 

maa, 1) that the terminology of India 

Act II of 1947 showed that the Act had no 


epplication to the presidency towns, and that 

‘ore under Bombay Act XXX of 1946 

the arrest of the accused by a Sub-Inspector 
was legal ; 

a ‘that, even if the holding of investigation 

y the Sub-Inspector be regarded irregular, 

we was cured by s. 156(2) of the 

Procedure Cod 

(8) that in that view the charge-sheet 

submitted by the Sub-Inspector as the result 


` 


8; 
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CRIMINAL PROCEDURE CODE, 8. 190 
—{Contd.) 


of investigation held by htm amounted to a 
report in writing'upon which the 

could take xance of the case under 
s. 1901) (b) of Code ; - 

(4) that alternatively, the charge-sheet 
would amount to a complaint under s. 1907) a) 
of the Code, even if investigation of 
offence and the arrest of tha accused might 
have been irregular, ilegal or improper ; 
EmraRoR v. RUSTON. 49 Bom. L. R, 821. 


————8. 197—Government of India Act 
(26 Geo V, c. 48), See. 870-—Government servant 


“ 


of 
ode (Act XLV . 
of 1860), Sec. 161. ~ 
A Government officer acce 
tification for forbearing to agit an EEn act 
not “ or purporting to act in the 
discharge of ficial duty,” and can be 
prosecuted for the offence of bribery punishable 
under s. 161 of the Indian Penal 1860, 
without the sanction referred to in s. 197(1) 
of the Criminal Procedure Code, 1898. 
EMPEROR 0. LUWBHARDHAR. 
49 Bom. L. R. 609. 


—_——_S. 236—Indian Penal Code (Act XLV 
of 1880), Secs. 109, 149, 308-—Alternative 
charges under same count-—Accused 


under one charge—Mafortty verdict o 
alternative not accepted by J 
for retrial On such charge—Whether such order 
sustainable X 


The accused were for murder under 
as. 802 and 149 of the In Penal Code, 1800, 
and, under the same count, an alternative 
Go Tink Bae under æ. 802 and 109 of 
the Penal Code was framed against 
them under s. 286 of the Criminal Procedure 
Code, 1898. The fury unanimously held that 
the accused were not guity er m. 802 
and 149 of the Indian Code and they 
wero acquitted of that . On the 
alternative under as. $02 and 109 of the 
Indian Penal the jury returned a maj¥ity 
verdict of not guilty, but the Judge i 
with the jury and ordered the retrial of the 
accused in respect of that charge. At a 
subsequent trial on the alternative charge before 
another Ju and fury, on the question 
whether on in the alternative the 
aocysed were en to the benefit of s. 408(1) 
of the Criniinal Procedure Code, 1898, it was 
contended by the prosecution that that section 
did not apply as the trial was not a retrial, 
but only a continuation of the o trial 
and as it was not a case in which the eocused 
‘might have been” under ss. 802 and 
100 of the Indian Penal Code, they having been 


so charged :— - 
Held, (1) that on the facts the trial was a 
retrial for 


(2) that s. 408 did not exclude the case in - 
which a charge in the alternative had actually 
been made under s. 286 of the Criminal Pro- 
cedure Code; and 


on 
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—(Conid.) 


(8) that, therefore, the in the 
alternative was unsustainable under s. 408 
of the Criminal Procedure Code. 

Ewrrnor v. Basu. 49 Bom. L. R. 139. 


CRIMINAL PROCEDURE CODE, 8. 236 | 


N. 238. 

Under s. 288 of the Criminal Procedure 
Code, 1898, a Magistrate is legally competent 
to record a conviction under ss. 102B/I65 of 
the Indian Penal Code, when the charge is 
in respect of an offence under s. 120B read 
with s. 161 of the Code. 

GUL v. EwPEROR. 49 Bom. L. R. 266 (F.C.) 


—————-8. 250—VFezatious Abie at whe- 


ther High Court has inherent to proktbit— 
Practice to be followed by M. in dealing 
with proceedings which are venatious—V exatious 


"Fie Criminal Procedure Code, 1898, provides 
express power to curtail the o 
nobts of a citizen 1 iniHate criminal -; 
nga bomen, vexatious they may be. 
h Court has no inherent power to 
make an e TE a person from com- 
mencing an 


not be slow, in proper cases, to exercise the | 
wer fiven to them’ under s. 250 of the 

Procedure Code, 1898. 
EMPEROR V. JEHANGIR. 49 Bom. L. R. 393. 


See CRAOMAL PROCEDUnE CODE, 


s. 561A. 49 Bom. L. R. 812. 
m, 261. See Canowa, PROCEDURE 
CODE, 3. 250. : 49 Bom. L. R. 393. 


——S. 271—Plea of guilty by accused 
charged miih murder—Sessions d unde proper 
Whether as lage be rp gir 

accepted by 


safes geie 
ude Praia, to ‘ollowed in such cases— 
as of plea in murder cases—Practice. 
‘he accused, ithe” Comming Magnets | 
shen asked by the Maginteets | 
-whether he wanted Government to make | 
ents for counsel for his defence, 
rep that he wanted such ts to 
be made. At the opening of the Sessions of the | 
h Court, when the oase of the accused was 
up, the charge him was read 
over to him and he pleaded guilty to the charge. 
At this stage no counsel was instructed on 
behalf of the accused. The Judge made an 
entry in the record to the following effect: 
“Pleads guilty, but he will be tried for murder.” 
Three weeks after this plea was recorded, 
the case against the accused came Ub for trial 
and after the jury was empanelled it was told 
that the a had claimed to be tried. 
After the close of the prosecution case, the 


asked : ‘when the charge was read out, why 
did you plead ?” In his summing up 
to the jury, the Judge referred to this question 


munitting 
sought not to have been allo 
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CRIMINAL PROCEDURE CODE, 8.271, 
—{Contd.) 


and said: “I must refer you to a questlor 
put by me to the accused as to why he pleaded, 
ty. I did not accept his plea and the plea 
not before you. The plea was taken before 
you were empanelled. So you are supposed 
not to know that he pleaded é 
have to ignore the plea of pon anes 
was not in the course of the . The tria? 
really commences after the plea is taken, and 
you have to come to the conclusion on the 
evidence taken during the trial.” The accused 
was found by the unanimous verdict of 
the jury and sentenced to tion for 
life. On the question whether under the cir- 
cumstances of the case the conviction and 
sentence passed on the accused could be 
upheld >— 
Held, that the accused ha 
co Magistrate for | 


asked the 

assistance 
to plead toa 
capital when he was unrepresented by 
counsel and that therefore the whole procedure 
adopted was irregular and the conviction and 
sentence could not stand. 

Held, also, that tf the plea of guilty was to be 
Apra e Fi dei then there was no 

ca or ‘therefore the the to try 
the accused, and therefore e Potore the 
jury was a nullity. 

Held, further, that if the plea of guilty was 
not accepted, then there was no plea and the 
question jon why did you plead ty t?” should 
not have been put to the accused, the asking 
of which was prejudicial to such an extent 
that the conviction and sentence could not 
stand. 

Earrrron V. ABDUL. 
49 Bom. L. R. 25 (8.B.} 
—_——_8. 272. 

There is an obvious lacuna in s. 272 of the 
Criminal Procedure Code, for it does not cover 
a case where the accused pleads guilty -and the 
Court, in exercise of the discretion conferred 
upon ii under s. 271(2), does not convict him 

n 


EMPEROR ov. ABDUL. 
49 Bom. L. R. 25 (S.B.): 


ee ie CROONAL Procepurx Cone, 


s.171. ` 49 Bom. L. R. 25 (8.B.): 
t 

———S. 403. See CRIMINAL PROCEDURE 

CODE, s. 286. 49 Bom. L. R. 139. 


—— Indian Penal Code (Act XLV of 
1860), Sec. 412 —Accused acquitted of offence 
of receiving or retaining stolen property—Accused 
convicted of same offence tn Risa of greatere 
number of articles including those mentioned in 
case-—Whether proceedings barred. 
The acoused were acquitted of an offence 
under s. 412 of the Indian Penal Code. Later 
they were charged and convicted under the 
same section in respect of a greater number of 
articles of stolen property including thosc 
which were mentioned in the previous case 
them. On the question whether the 
accused were entitled to the benefit of s. 403 
of the Criminal Procedure Code, 1898 :— 
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‘CRIMINAL PROCEDURE CODE, S. 403—~ 
(Conéd.) 


Heid, that the retaining of stolen property 
was a continuing offence and therefore the 
ie wanna Mie accused in the previous case 
not bar the subsequent proceedings 
them in respect of the greater number of 
of stolen property. 
EMPEROR v. YAMAMAPPA. 
49 Bom. L. R. 391. 


—— Hoarding and Profiteering Prevention 
‘Ordinance ( of 1943), Cls. 6, 13, 14— 


Offence under Ordinance—Want of proper 


sanction—Acquittal of accused—Re-inal of 
poet Jor sams o Mo de sanction— 
Whether second barred 3. 403. 


person charged with an offence 
punishable under the Hoarding and Profiteer- 
ing Prevention Ordinance, 1948, is ultted 
-on the ground that his trial was in 
want of a proper sanction under al. 14 of the, 
-Ordinance, he can be tried again for the same 
-offence, after a valid sanction is obtained, for 
s. 408 of the Criminal Procedure Code, 1898, 
has no application to such a case. 
EMPEROR U. YUSOFALLL 


for 


49 Bom. b. R. 802. 
—— 8, 439—Trial held on 


- Void 
__ telat Plea of uly Hish p e PAte 


The trial of a case held on a Sunday, after 
overruling the eat of the accused to give 
him an oppo to secure aid and 
ending in a plea of guilty by accused, 
is not a fair trial, and can be set aside by the 
High Court either under s. 489 of the Criminal 
Procedure Code, 1898, or under its inherent 
neta preserved under s. 581A of the 
‘Code 


EMPEROR v. Manowep Kasni. 
i 49 Bom. L, R. 148. 


———Bec. 526—Transfer of case—Appre- 
hension of accused —Senience, to be 


ng—Standardisation o 
City Police ‘Act (Bom. w 
-of 1908), Sæ. 38—Bombay Act XV of 1946, 
ec. 4-—Legisiature fiaing maximum and mini- 
mum sentences. 

The High Court will direct the transfer. of 
n case, under s. 526 of the Criminal 


pened, which-are calculated to create 
in the mind of the accused the redsonable 
apprehension that he will not be fairly treated 
at the trial. 


EMPEROR v. USMAN. 49 Bom L. R. 346. 


accused's by M to 
record caaminatuon-in-chicf o, - 
ant’s -Accused’s counsel 

to this cowree—Conotction of accused— 

trial before M. 


agistrats vitiated, 
A and M were tried jointly for defamation 
‘committed by them in respect of the same 


; 
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CRIMINAL PROCEDURE CODE, 8. 537 
—{Contd.) 


complainant and all the witnesses for the 
complainant were examined and cross-examined 
in their presence. But before the charge 
was framed the Magistrate ordered that they 
should be tried se tely. The two cases 
were separately n and separate 


the hearing of M'a camo was taken up. 
of beginning the trial de novo and recording 
fresh statements of the witnesses of” the 
complainant, the te treated the 
statements of these witnesses already recorded 
as evidence in M's case and asked his counsel 
to proceed with their cross-examination after 
the fra of the charge. No objection was 
taken to course M’s counsel who re- 
called the witnesses and cross-examined them 
further. M’s trial ended in his conviction 
under s. 500 of the Indian Penal Code, 1860. 
On appeal to the High Court M urged that as he 
had ceased to be an accused person in the case 
which was proceeded A alone, the 
evidence recorded in A’s case could not be 
treated as evidence him in his own case, 
and therefore his before the Magistrate 
was vitiated :— ` 

Held, that the irregularity of the procedure 
adopted by the Magistrate had not, in the 
circumstances of the oase, occasioned any 
faflure of justice and that therefore it did not 
afford any ground for interference by the 

h Court. 

a criminal trial consent or waiver on the 
part of counsel for the accused cannot be said 
hts, and 

even 
though no s. 587 
of the Crim Procedure Code, 1898, will not 
cure it by reason of such consent. But when 
there is only an irregularity, then the consent 
or the fallure to raise an objection is an element 
to be taken into consideration in dete 
whether any prejudice has been thereby ca 
to the accused. 
EmrreRor v. Mustarva. 49 Bom. L, R. 144. 


—See CERDONAL PROCEDURE CODE, 
s. 16%. 49 Bom. L. R. 508 (P.C.) 


—Ir . 

Section 587 of Procedure Code 
requires a Court of Appeal subject to the 
earlier provisions of the statute to affirm an 
order of a Oourt of competent 
there has been an 
ings, unless the 
sioned a failure of justice. The section cannot 
apply to a case in which the Magistrate has 
Te to overlook an irregularity. 
Die o. EMPEROR. 

49 Bom. L. R. 521 (P.C.) 


—8. E of Ai High Ca 
Void trial—Plea of 1 Court— 
Revision Flees henson 

The trial of a case held om a Sunday, after 
overruling the request of the accused to give 
him an opportunity to secure l ald and 
ending in a plea of guilty by_the accused, 


1947.] GENERAL 


CRIMINAL PROCEDURE CODE, 8. 561A 
—{Conid,) ~ 


is not a fair trial and can be set aside by the 
High Court etther under s. 489 of the Criminal 
Procedure Code, or under fts inherent jurisdio- 
tian preserved under s. 561A of the Code. 
Recexnor v. Manomep- KARIM. 

49 Bom. L. R. 148. 


Applicaiton to High Court to 


Copt kas EN DR LOY costi Against i 


e alae Court iake a somal i 

and the proceedings consequent thereon on the 

ground that it is frivolous and vexatious, it 
no inherent jurisdiction to award costa 


` 49 Bom. L. R. 812. 


pation Cily o ar bound by statute by im- 
Bombay Municipal Act (Bom. 
TEDE 


. 2221), 265—Lands acquired 
private omnere—Power to lay 

HA lett and Aasia in Crown lands— Whether 
Crown bound by statute—Circumstances under 
which Crown may be bound by imph- 
cation—Goverament B Act (IV of 1899). 
The principie to be app for the decision 
of the question whether or not the Crown 
is bound statute is no different in the case 
of Indian tion from that which has long 


been ap England. 

The Ki is not bound by legislation in 
which tt is not named expressly or by necessary 
pi desea The Crown may be bound by 

implication f W ia inanifert froma the 
vory terso the statute that tt was the inten- 
tion of the legislature that the Crown should 
be bound. 

The fact that operate with 
Peasonable efficiency unless the’ Crown is 
bound is not a sufficient reason for sa g that 
the Crown is bound by necessary imp 

ae a aa Aae TRA a one 
element, and may be an important element, 
to be considered when an intention to bind the 
Crown is alleged. If tt can be affirmed that, 
at the time when the statute was passed and 
received the Royal sanction, it was apparent 
from its terms that its benefloent purpose must 
be wholly frustrated unless the Crown were 
bound, then it may be inferred that the Crown 
has agreed to be bound. z 
Province or Bompay v. Bomnay MUNICI- 
PALITY, 49 Born. L. R 257 (P.C.) 


tion cannot o 


CROWN serpant, dismissal of. See GOVERN- 
MENT oF Inpra Act, 8. 240. 
49 Bom. L. R. 697 (F.C.) 


CUSTOM— Essentials of. 

A custom may be established in India by 
something far short of that which in the law 
of England would be sufficient to establish. 
ÀSRAR Anup V. DURGAH COMMITTEE, AJMER. 

. 49 Bom. L. R. 235 (P.C.) 


DAIVADNYA BRAHMINS of North Kanara 
govem by Bombay School of Hindu law. 
ee 


Howv Law, MIGRATION, 
~ 49 Bom. L. R. 764. 
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DARKHAST PROCEEDING. A darkhart 
proceeding is a legal proceeding within the 
meaning of s. 51 of the Bombay Co-operative- 
Societies Act, 1025. See BOMBAY CO-OPERA- 
TIYE Socrayies Act, 8. 51. 

49 Bom. L. R. 748. 


DEAD PERSON, adverse possession 
against. See ADVERSE Possession, DECEASED 
PERSON. 49 Bom.L. R. 246 (P.C.). 


DEBENTURES, interest paid of, income- 
tax payable on. See Incomm-Tax Act, s. X1). 
49 Bom. L., R. 686 (P.C.):. 


DEEMED TO BE—Interpretation. ` 

Deeming a past event or thing to be some- 
thing other than what it was or is may be an 
interference with the course of nature, since 
it creates artiticlal date in the place of existing 
La ee 
the statute law. 
Has & Sons v. Com. I. T. 

49 Bom. L. R. 200. 


DEFENCE OF INDIA ACT (XXXV. of 
1989), 8. 1(4). 

The result of the amendment of s. 1(4) of 
the Defence of India Act, 1989, by Ordinance 
XII of 1946 is that the expiry ‘of the Defence: 
of India Act on September 80, 1946, was not 
absolute and did not wipe out the effect of 


what had hap before ita expiry. This 
Ordinance ha been passed d the 
od mentioned in s. 8 of the India and 


cy Provisions Act, 1940, 
ee meer eae iaia k 


and tho expiry e D of ts Act 
under s. 1(¢) is subject to the amendment 
effected by the Ordinance. 
ExnreroR v. J. K. Gas Co. 

49 Bom. L. R. 352. 


l g 17. See Porice Acr (Drsraict), 
s. 80. 49 Bom. L. R. 829. 


RULES, r. 34 (6)(c} 
t of violence, 


It is not an essential ent of a “pre- 

dicial act,” as defined in r. 84(6) (c) of the 

ence of India Rules, 1989, that if should 

be an act which is intended or is likely to incite 

to publio disorder. 
EMPEROR 0. 


DEFENCE OF IND 


49 Bom. L. R. 526 (P.C.) 


ES 38 (7) (a) “Without lawful authority 
or excuse’ — Interpr: strike 
of tramway work in sympathy with political 


In "aho on "lawful 
excuse” in r. 88(1)(a) of the Defence of 
Rules, 1989, the words “lawful authority” PTEN 
an authority which is given or recognised by law 
and which act in question be be 
done. They do not mean an authority which 
has not been shown to be unlawful. The words 
“ lawful excuse’? in the above resaion are 
with the “lawful 


a 


allowed or recognised by law. 


924 

DEFENCE OF INDIA RULES, R, 38 
ere 

a strike of the 

ia sae the Bor y Electric Supply and 

with “ the 


Tramways Company in sympath 
youths of Chimur and Ashti ra’ who 
act without 


e meaning of 
49 Bom. L. R. 336. 


r. 88(1)(a). 
EMPEROR V. ABDIALLIL 


———~—r. 81. Bombay Rationing 
1948, passed under r. 81 is a valid order. 
Enrrrnor v. Paatarmar, 49 Bom. L. R. 49. 


—————r. 81(2). 

Orders made under r. 81(3) of the Defence 
of India Rules, signed by a Secretary to the 
Government of India but reaséd to have 
been made by the “Central Government” are 
not invalid or the reason that they are not 
expressed to have been made by “the Governor 
General in Cpuncil.”’ 
Farrxnon v. J. K. Gas Co. ` 
49 Bom. L. R. 352. 


- ences orders made under 

r. 81(8) df the Defence of India Rules con- 

olig. the the sale prine or slt Aromo within the 

xoeptional class of offences which 

can be held to be committed without a guilty 

d. 

SRINIVAS 0. EMPEROR. 

49 Bom. L. R. 688 (P.C.) 


————-r. 81(4)—Notification issued under— 


Order, 


ts 7? meant: _—Crushi: 
Dispose of ng of of ground. 
The wo of’ appearing tn a noti- 


fication, Spa conservation of groundnuts, 
issued under r. 81(4) of the Defence of India 
Rules, 1989, do not mean a transfer of 
the property in stooks of dnuts, -but 
mean preservation from the pgint of 
view that they be not got rid of. 

Hence, a merchant, who has got stocks of 
groundnuts; and who under a Hoence to crush 
a n sual: quantity of groundnut» crushes a 

gen arger quantity of the commodity, is 
ty of 


of” the excess 
-quantity so ed 1 within the meaning of the 
notification. 
EMPEROR p. Amnmir BANASPATI Co. 
49 Bom. L. R. 47. 


————r. 119. 

Under r. 119, whèn once the making of an 
-order has been proved, there may weil be a 
presumption that it has been duly promulgated, 
and there may of course be evidence from 
which such promulgation may be inferred, 
but the fact that a person has acted as he 

ht have acted if an order had been in 
and if he had been minded to disobey 
it, cannot be conclusive to show either that an 
-order has been duly made or that he has had 
notice of it. 
Sanuvas v. EMPEROR. 
49 Bom. L. R. 688 (P.G.) 


———r. 122. 
A œm acts h its directors. 
Rule 182 of Defenoe of Rules there- 


-fore throws upon them the burden of proving | s. 84. 
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DEFENCE OF INDIA RULES, r. 122 
Contd.) 


their innocence if the com is found to 
have committed an offence. is in law 
no distinction between a under r. 81{4) 
and a charge under that rule read with 


T. 122. Rule 128 is a mere statement or 
Sin woul deals sth cs aa S 
e which deals with a criminal offence 
ExreRor v. J. K. Gas Co. 
49 Bom. L. R. 352. 


On appeal, 49 Bom. L. R. 591 (F.C) 


——. 130 (7). 
The mai main object of r. 181) of the Defence 
of India Rules, 1989, was to protect persons 
made by private individuals, 


rule must not be interpreted as demanding a 
detafled formulation Oh charge wath the names 


of witnesses. 
Saonvas 0. EMPEROR, 
49 Bom. L. R. 688 (P.C.) 


DEFENDANT, addition of a new, 
consent of Advocate General. Ses 
Procxpune a 8. 92. 

“49 Bom. L. R. 428. 


DEKKHAN AGRICULTURISTS RE- 
LIEF ACT (XVII of 1879), 8. 15D. See 
Bowsay AGBICULTURAL DesrTORS’ RELIEF 
Act, 8. 87. 49 Bom. L. R. 21% 


———_—-8. 15D—M ‘oT accounit—- 


ortgage—Swit fi 
See by mortgagor Jor ee ee 
tion-—Claim for redemption not time 


In a suit for an account of a mo: filed 
within limitation, under the Dekkban cul-, 
tarists’ Relief Act, 1879, the Court is empower- 
ed to pass a decree for redemption, on an 
application made to it by the mortgagor under 
s. 18D(3) of the Act, before the of a 
certes in the suit, provided claim for 

aise a A 
was filed. 
PAR v. BABAGOUDA. 
49 Bom. L. R. 316. 


DEPOSIT made with borough municipality 
in fulfilment of contract, suit to recover. See 


MUNICIPAL ACT (Boroughs ), 8. 82. 
, m. L, R. 724 (F.B.) 
DHARIAS, carrying of, in riot times. See 
Ane ACT, 8. 18. 49 Bom. L. R. 807. 


DIRECTOR, remuneration paid by a com- 
pany to its. See INCOME-TAX ACT, 8. 7. 
49 Bom. L. R. 66. 


DISMISSAL of Crown servant. See GOvEEN: 
MENT oF Invia Act, 8. 240. 


49 Bom. L. R, 697 (F.C.) 
DOCTOR, when is a, entitled to registration. 


See Bowsay MEDICAL PRACTITIONERS Acr, 
49 Bom, L, R. 6 (F.B.) 


~ 
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DURGAH KHAWAJA SAHEB at Ajmer. 
Soe Manowenan Law, MOTAWALLI. 

49 Bom. L. R. 235 (P.C.) 


EAST INDIA COTTON ASSOCIATION 
BYE-LAWS, BYE-LAW 82. See Bompay 
Corron CONTRACTS ACT, 8. 8. 

49 Bom. L, R. 649. 


ELECTION disputes, appointment of tribu- 
mal’ to hear. See GOVERNMENT OF DOLU 
{PROVINCIAL ELECTIONB) (CORRUPT PRACTICES 
AND ELECTION PETITIONS) ORDER, 1986, s. & 
49 Bom. L. R. 468. 


Power of Court to examine and interfere with 
the opi Decision on facts. 

The plaintiffs held a license to generate and 
supply electrical to the town of Hubli 
from the Province of Bombay (defendant 
under the Indian Electricity Act, 1910, s. “ut 
(a) of which empowered the defendant to revoke 
the Hoense ‘where the licensee, in the opinion 
fn a 
and unreasonably pro d 
an required of him by or under this 
Act.” April 8, 1948, the defendant served 
a notice on the plaintiffs pointing out that 
there was no qualified eer in of 
their power house and the only engine found 
in working order was capable of genera 


only 60 kw. as the a peak | 
tima that though there 


of 180 kw., and 

“sufficient grounds” for revoking the 
onia under 8. 41), the Government was 
“‘pleased_ to the license to remain in 
force under s. 42) of the Act” provided oertain 
conditions were fulfilled, viz. (1) that the plant 
should be reconditioned six months, 
and (2) that proper arrangements be made for 
the maintenance of the plant immediately. 
On January 28, 1944, the defendant issued 
another notice to the plaintiffs saying that as 
the plaintiffs had failed to carry out the rquire- 
ments of the first notice, their license was 
revoked under s. 47) (b) from May 1, 1044. 
On May 22, 1044, the plaintiffs filed a fora 
declaration that the revocation of their license 
was ‘egal, inoperative and void in law” and 
that the plamtiffs were entitled to retain 
and act under the loense, and also for an 


The defendant contended that under the Act 
Government was “the sole judge to decide 
whether there was wilful and unreasonabl 


longed default on the of the plain 
Fidoiy what was of them and whether 
the interest the revocation 


of thetr loense,” and that the Court “ has no 
to inquire into the grounds on which it 
{Government could -reasonably form such 


on.” trial Ju ted the 
defendant's contention and the suit. 
On appeal :— 


Held (by Chagla and Coyajee J-J., Stone 
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ELECTRICITY ACT, 8. 4—(Conid.) l 


C. J. dissenting), that the opinion that i 
Provinclal Government had to form ae 


s. 4 Í) (a) of the Act was not as a Ju 

Court ie but as ay eeruan Gee 
opinion was not subject to appeal to the High 
Husu Erecrgicrry Co. o. PROVINCE or 
Bomnay, 49 Bom. L, RÌ 92 (F.B.) 


gst eel LEGISLATION—Phrasing 

of. 2 

In India, where emergen legislation | 
lish, it is essential te should be Pee 

and unambiguous in tts 


terms, since many 
persons who are governed by it do not under- 


stand or do not understand perfectly th 
English , and ft should be particularly 
so where no cial translation into the verna- 


cular is made. In casee fulling under the penal 
provisions of such legislation the accused are 
entitled to some ind ce and sympathy. 
EMPEROR v. Amarr Banaspatr Co. 


49 Bom. L, R. 47, 


(35 & 26 Geo. V, c. 42), Sec. 1094) “Things 
be pang ey 


(Emergency 
VI, c. 33), Secs. 1(8) and 3—Defence of 


Act ( of 1989), See. 1 (4 

India Rules, 1989, rr. 81(4), A arse Pia 
Ordinance XXIX 194 LH of 
1944, Ordinances and XXII of 1945—- 


Order, 1942—V alidity 


ence committed on railway station 
outside British India—Second Special Tribunal at 


Lakore—C to try offences Orders 
5 alog Act XXI of 1916— 

or of onstruction 
of 8. 40 in ninth ompany—Offences 


legislature can make no 


(2) The laws made by the 
with respect to matters enumerated in elther 
the Federal or the Concnrrent Legislative List 
will remain in force until repealed, unless there 
is a provision to the contrary in the law ttself, 
as in sub-s. (4) of s. 1 of the Defence of India 
Act, 1930. 

(8) Ordinances made by the Governor- 
General with respect tó such matters will 
remain In force only for six months, unless 
repealed earher or otherwise Hmited to a 

(B) a tion of cy : 

(1) Indian legislature can make laws and 
the Governor General can make ordinances 
even with respect to matters enumerated in the 

List. 


Provincial Legislative 
(8) An ordinance made by the Govemmor 
General 


with respect to mattera enumerated 
in the Federal Legislative List and Concurrent 


y 
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EMERGENOY LEGISLATION—(Conid.) 


Legislative List, between June 27, 1040, and 
April 1, 1946, remains In force, until 
unless there is a provision to the contrary in 
- the ordinance itself. 
(8) Laws and ordinances made with res- 
to matters enumerated in the Provincial 
List would remain in force for six 
months after the revocation of the proclama- 
tlon of emergency, that is to say, up to Sep- 
tember 80, 1946, unless repealed earlier, or 
otherwise limtted to a shorter period. 
Hence, Ordinanoo XXIX of 1b48, as amend- 
ed by Ordinanœs, LI of 1944 and Ordinances 
XU and XXII of 1945, was still in force. 
The repeal of Ordinance LII of 1944 by Ordi- 
nance I of 1946 did not affect the tribunal 
already constituted. The Second Special 
Tribunal at Lahore, therefore, did not cease to 
. exist after September 80, 1946, but was still 
competent to try offences lawfully made over 
to it. 


Where an offence was alleged to have been 
cammitted at the railway station in the Ram- 
pur State, by unautho offering tron and 
steel for transport by rail, under the Iron and 
Steel (Movement by Rail) Order, 1942, the 
place of offence b outalde British India, 
the Governor could not constitute a 
tribunal to try the offence, and the allotment 
of the trial to the Second Special Tribunal at 

- Lahore was ultra vires. Tho Bombay Legiala- 
ture had similarly no power to deal with the 
trial by enacting Bombay Act XXI of 1948. 
oe img v. J. K. Gas Co. 

49 Bom. L, R. 352. 
On appeal, 49 Bom, L, R. 591 (F.G.) 

ESTOPPEL Negligence. 
one œ cannot give rise to an estoppel 

re is a duty of care. 

nee CHETTIAR 0. Provinog OF MADRAS. 

49 Bom. L. R. 794 (P.C.) 


EVIDENCE, Oral evidence—Queation mhe- 
ther transaction sale or Unreliable 
and contradictory oral evidence—Rule to be 
followed by Courts in determining such 

It is an inviolable rule that upon ques- 
tion whether a transaction fs a sale or a mort- 
gage, the Court must find the substance behind 
the form. But where the oral evidence is 
unreliable and contradictory, the Court 
cannot safely depart from the written evidence 
of the documents. 
RAMDHANDAS 0.” RAMKIBONDAS. 
49 Bom. L. R. 244 (P.Q) 


ry 


EVIDENCE ACT {I of 1872), 8. 8, iL (a}— 
minder Relorsbabiity of—Evidence 


Admissibility of such evidence. 
The prosecution is entitled to call evidence 
in support of an alleged motive however tm- 
probable it may be, no the fact 
that such evidence may suggest that the accus- 
ed has committed some crime other than that 
with which he is charged. 
At the trial of the accused for the murder of 
K the approver gave evidence that he and the 
accused had murdered one B a few days before 
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EVIDENCE ACT, S. 8—(Conid.) 


the murder of K, and that they proposed to 
conceal the murder of B by e alain 
K and getting themselves arrested for so doing 
On the question of the admissibiltty of the 
evidence :— 

Held, that the evidence was admissible to 
establish motive for the murder of K with 
which the accused were charged. 
Narma Sines v. EmreRror , 

49 Bom. L. R. 225 (P.C.): 


` 


————_8. 14—Defence of India Rules, 1939, 
rr. 81(2) Aig 41901), 13001) Illegal praetioa by by 


n A A a tp D nA 
of such practices before or after offertces charged 
Wht TA e AOE io press 
such evidence admissible to prove 
intention to abet commission of offence char ged— 


Mens rea and offences orders made 
ender, Defen of India Evidence of 
accomplices—. value of. 


Acoused No. 1 and his employee accused 


No. 2 were jointl under r. 81(4) of 
the Defence of India R os, 1989, with having 
sold salt at a price the 


price fixed by the District 
ESI) oa Bola Aopoa Tool was also 

charged in respect o. same sale 
mieh hay abetted acoused No. 2’s contraven- 
tion of the order. At the trial a number of 
dealers were called as witnesses who spoke of 
transactions, not the subject of any charge 


.which they had had with the accused during 


or shortly before or aftér, ae, 
by the dates of the offences charged. 
evidence proved beyond doubt that A 
No. 1 knew of accussd No. De exactions 
and connived at them. On the question whe- 
ther the evidence was relevant to the charge 
of abe brought against accused No. 1 :— 

Held, t the evidence was relevant be- 
cause if showed an intention to aid the coom- 
mission of the offence and an intentional’ 
ee ae stop to ee ies 
which was an ‘ 8. 
Indian Penal Code) and, ace: the pee 
dence was admissible to prove intention under 
s. 14 of the Indian Evi ence Act, 1872, 
Snrvivas vo. EMPEROR. 

49 Bom. L. R. 688 (P.C.) 


—S8. 27-—‘‘Fact discovered.” 

Section 27 of the Indian Evidence Act, 1872, 
which is not artistically worded, provides 
an exception to the prohibition imposed by the 
preceding section, and enables certain state- 
ments made by a person in police custody to be 
proved. The condition necessary to bring 
the section into operation is that the dis- 
covery of a fact in consequence of information 
received from a person accused of any offence 
in the custody of a police officer must be 
de to, so much of the information as 

to the fact thereby discovered may be 
proved. The section seers to be based or the 
Glow that if a fact i» actually discovered in 
consequence of information given, some gusa- 
rantes is afforded thereby that the tnformation 
was true, and acco: can be safely allowed 
to be given in evidente; but clearly extent 
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EVIDENCE ACT, 8. 27—(Contd.) 


of the information admissible must depend 
on the exact nature of the fact discovered to 
which such information is required to relate. 
Normally the section is brought into operation 
when a person in police custody produces from 
some of concealment some object, such 
as a body, a weapon or omamenta, said 
to be connected with the crime of which the 
informant is eocused. The proviso to s. 26, 
added s. #7, should not be held to nullify 
the of the section. 

It is fallacious to treat the ‘fact discovered” 
within s. 37 of the Indian Evidence Act, 1872, 
as equivalent to the object produced : the fact 

* discovered embraces the place from which 
the object is produced and the knowledge of 
the accused as to this, and the information 

ven must relate distinctly to this fact. In- 
mmation as to the user, or the past 
history; of the object F produced is not related 
its discovery in the setting In which it is 
dinners. Information supplied by a per- 


son in that “I will produce a knife 
concealed in roof of my house’’ does not 
lead to the ofa e. It leads to 


the discovery of the fact that a knife is oon- 
cealed tn the house of the informant to his 
knowledge; and if the knife is proved to have 
been used in the commission of the offence, 
the fact discovered is very relevant. But if 
to the statement the words be added “with 
which I stabbed A’’, these words are inadmis- 
siblo since they do not relate to the discovery 
of the knife in the house of the informant. 
The difficulty, however great, of proving that 
a fact discovered on information supplied 
by the accused is a relevant fact can afford no 
justification for tato s, 27 something 
admitting In evidence 
s. 26. Except in cases 
or concealment of an 
object constitutes the gist of the offence 
, It can seldom happen that information 
rela to the discovery of a fact forms the 
foundation of the prosecution case. It is only 
one link in the chain of proof, and the other 
links must be forged in manner allowed by law. 
Korraya 0. EMPEROR. 
49 Bom. L. R. 508 (P. C.) 


————S. 90-— Pill more than thirty years old 


In the absence of an 
state of the testator’s , proof that he had 
executed a will rational in character tn the 
presence of witnesses must lead to a presump- 
tion that he was of sound mind, and under- 
stood what he was about. This presumption 
can be j ed under the express p Peovhalons 
of s. 90 of the Indian Evidence Act, 1872, since 
a will cannot be said to be “duly” executed by 
a person who was not competent to execute 
it; and the odie dir can be fortifled under 
the more rovisions of s. 114 of the 
Act, since St ik y that a man who performs 
a solemn and rational act in the presence of 
witnesses is sane and understands what he is 
about. 


MUNNALAL 0. KASHAL 
- 49 Bom. L. R. 231 (P.C) 
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EVIDENCE ACT, S. 91. See Reoisres- 
TION ACT, 8. 17. 49 Bom. L. R. 303. 


————S8. 114. See Evipence Acr, s. 90. 
49 Bom. L. R. 303. 


———— 5. 114, lL (e). See Gasreiore Act, 
B. 6. 49 Bom. L. R. 798. 


——S. 133—Accomplice evidence. 
The evidence of accomplices ought as a rule 
tobe regarded WIth suspicion. The degree 
which will attach to it must vary 
to the extent and nature of the com- 


eee v, EMPEROR. 


49 Bom. L. R. 688 (P.C.) 


EXCESS PROFITS TAX ACT (XV of 
Dae 8. 5—Indian Income ias Ad (XI of 
1922 ec. al ness—Capital 
employed in fick (anes Vor such capt- 
tal can be taken into account. 

An tural business does not fall 
within the purview of the Excess Profits Tax 
Act, 1940. 

Where an assesses carries on two businesses 
(1) the business of he Se 
farms owned by him and (2) the business of 
manufacturing sugar through a factory which 
he owns, he is not entitled to take into account 
the capital employed in the agricultural 
business in order to determine what was the 
capital employed by the rapayiea during the 
standard period and during the chargeable 
accounting period, for the purpose of calcu- 
lating the excess profits of the assessec. 
Commm., I. T. 0. RAWALGAON SUGAR Farm, 

49 Bom. L. R. 629. 


————Sch. II, r. 6. See Excess Prorrrs 
Tax Act, 8. 5. 49 Bom. L. R. 629. 


EXCLUSION FROM INHERITANCE. 
See Howu Law, EXCLUSION FROM INHERI- 
TANCE. 49 Bom. L. R. 676. 


EXECUTION of decree—Agriculturtst 


allowed -—Ctotl 
ee een 48; O. XXI, T. 17; Sch. 


on decree-holder applied in 1982 for execu- 
tion of his decree obtained in 1925 by sale of 
certain landed property of the judgment- 
debtor. The ju t-debtor being an agri- 
culturist, the papers were sent to the Collector. 
The decree was not fully satisfied the sale 
held by the Collector in 1942, and decree- 
holder asked for amendment of his application 

the addition of a prayer for the attachment 
and sale of a house bel ae udgment- 
debtor. On the question w. amend- 
ment could be allowed :— 

Held, that the decree-holder was not shown 
to:bayo bem a lior of ce 
in prosecuting 
fore, in the circumstances of the case the Court 
had a reasonable discretion to accept the amend- 
ment. 

Hanuarra v. Nixaarpa. 49 Bom, L. R. 673. 
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EXPIRY of statute. See STATUTE, EXPIRY 
OF. 49 Bom. L. R. 352. 


FORECLOSING of defaulter’s property. 
See LAND REYENUE CODE, s. 130. 
49 Bom. L. R. 209. 


FOREIGN INCOME, when liable to p 
income tax. See INCOME-TAX Act, 8. 4(7Z) 
49 Bom. L. R. 627. 


FORFEITURE of defaulter’s property. See 
Lann Revewor Cope, s. 100. 
49 Bom. L.R. 209. 


FORM OF CONTRACT in variange with 
standard form in cotton contract renders the 
contract invalid. See Bossay COTTON 
CONTRACTS ACT, 8. 8. 49 Bom. L. R. 649. 


FRAUD- Hight to follow 
who has been defrauded by the 
Pee of knowledge which one of the defendants 
t to have treated as confidential, has no 
tin to follow the proceeds of the 

of that knowledge. 

A person whose mone Ge tangible properly 
has been wrongfully has the right to 
trace that money or follow that property into 
whatever form it may have been converted; 
but he has no right to a charge on property 
which never belonged to him but which is 

to have come into existence as a result 
è dishonest conduct of the other party. 
HARKIHONDAS v. CHATUBBHUS. 
49 Bom. L. R. 425. 


FRIVOLOUS and vexatious complaint, costs 
in a. See Crmonan Procepusz Copr, 
s. 5861A. 49 Bom. L. R. 812. 


GAMBLING ACT (Bom. IV of 1887), S. 4. 
See GAxBLING Act, B. 6. 

49 Bom. L. R. 603. 
—__——§. 5. See GAMBLING Act, 8. 7. 

49 Bom. L. R. 150. 


— se GAMBLING Act, 8. 6. 
49 Bom. L, R. 618. 
——-—8. 6. 
Section 6 of the Bombay Prevention of 


Act does not require that the infor- 
mation by the police in o a warrant 
should be given in writing. All that it requires 


is that there should be a complaint or informa- 
tion on oath, and it may be either oral or in 
writing. It is not necessary that it must 
appear in the -warrant itself that a complaint 
or information was given on oath. The sec- 
tion must be construed strictly, because s. 7 
gives to an arrest and seizure under it an opera- 
thon different from that o! tho general pre- 
sumption of innocence in 

EurHRorR v. POKEA. 49 Bom. L. R. 150. 


Presumptions to place and 
thesia sender a: 7—Whether, a 
further , é to ine 
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The conjoint effect of a. 6(#) (a) and s. 7 
of the Bombay Prevention of Gambling Act, 
1887, is to create a wholly artificial method 
of proof, Le., in cases in w entry is effected 
by an officer duly authorised, he having “rea- 
son to suspect” that the lace entered is a 
common gaming houseandin which an instru- 
ment of gaming is found on his entry taking 

place, the seizure of such instrument 
the contrary i proved,” shall be evidence thal 
the place ‘tis ised as a common gaming house 
and that the persons found therein were pre- 
sent for the purpose of gaming.’’ The result 
is that all the persons found therein are 
of an offence under s. 5 of the Act until the 
contrary is proved, but in the absence of fur- 
ther evidence this artificial method of proof 
does not extend to making any one of them or 
any one else eit of an offence or liable for 
the penalties im 8. á of the Act. 
saath pe peony AWOOD. 

49 Bom. L. R. 603. 


Procedure Code (Act V of 1898), 
Sec. 556¢—Magistrate issuing warrant under 
a. 6—Trial of accused by 
Magistrate—W kether trial vitiated— 

A Magistrate who Issues a warrant against 
an accused under s. 6 of the Bombay Preven- 
tion of Act; 1887, is not competent 
to try that accused for an offence under s. 5 
of the Act. 

Eiaurrnorn v. VALLI Mowasarn. 
49 Bom. L. R. 618. 


f—Officer isming 

warrant —Requisites = issuing warranisa—Em- 

powering of i Lineal issuing warranit—'Specially 

of —Criminal Procedure 

Code (Act V o of 1508), Bee 39—Bombay General 

Clauses Act (Bom. I of 1904), Sec. Sr rake bien 
Evidence Act (I of 1872), Sec. 114, tll. (e). 

The ig asso laid down in s. 6 of the 
Bombay vention of Gambling Act, 1887, 
that the officer issuing a warrant must be 
satisfied, -upon any complaint made before 
him on and upon such inquiry 
as he thinks necessary that are good 
gro mare Sage rel gk that any house, room or 

o as @ common 

is a condition precedent E ane 
section; and, unless it is fulfilled, the warrant 
is ultra vires, 

Where a warrant issued under s. 6 contains 
a preamble that the requirement has been 
fulfilied, a presumption arises under s. 114, 
HL (e), of the Indian Evidence Act, 1872, that 
the aificer the warrant bas performed 
his duty y. 

The expression “specially empowered” in 
8. 6 means that the empowering of an officer 
to issue a warrant may be either by name or 
in virtue of his office (s. 89 of the Criminal 
Procedure Code, 1908, and s. 15 of the Bombey 
General Clauses Act, 1904). 

When a class of officials is invested with 
poras | to try certain offences or to do certain 

otions, they are considered to be “generally 
empowered”; but i nay perena aro so em- 
powered by neme or in o of ther offices 


they are said to be ‘ empowered.” 
EMPEROR U. SAVLARAM. £3 Bomi TR: 798; 





warrani-issuing 
Practice. > 
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GAMBLING ACT, 8. 7—Warrani—Pre- 
non under $. 7—Form of warrant under 8. 
96 of the Criminal Procedure Code (Act V of 1898) 
——-Warrant not proper warrant undir 8. 6. 

in obtaining a warrant of search the porce- 
officer did not give information on oath nor 
allege that he sought it under s. 6 of the Bom- 
bay Prevention of Gambling Act, 1887. The 
Magistrate Issued the warrant on a form pres- 
eribed for a warrant under s. 96 of the Criminal 
Procedure Code, 1898, without scoring out the 
heading "Warrant under s. 96 of the Criminal 
Procedure Code” and omitting the words in the 
body of the warrant that the articles seized 
were to be produced before the. Magistrate. 
In execution of the warrant the accused six in 
number were arrested while ettting in a circle 
playing cards witha small amount of money 
placed in the bentre. At the trial a presump- 
tion was omde against the accused under s. 7 
and the accused were convicted of gambling 
under s. 5 of the Act. On reference :— 

Held, thatas neither the statement of the 
police-officer nor the form and contents of the 
warrant showed that the warrant was issued 
under s, 6 of the Act, presumption under s, 7 


did not arise, and that in absence of any direct 
evidence the convictions could not be sup- 
ported. 


ExrrroR v. Powe. 49 Bom. L. R. 150. 


-See GANBLING ÀCT, 8. 6. 
49 Bom. L. R. 603. 


GAUD SARASWATS of North Kanara 


ipe by Bombay school of Hindu law. 
ee Hiınoo Law, AlieRarion. 
49 Bom. L. R. 764. 


GENERAL CLAUSES ACT (X of 1897)— 
*t Provincial Government’—'‘Government of Bom- 


1 

2 provisions of the General Clauses Act, 
1897, apply to the interpretation of the words 
“Provincial Government” or “Government of 
Bombay” ap in the Government of 
India vincial Elections) (Corrupt Practices 
and tion Petitions) er, 1986. ` 
Sarran v. Sm H. Drvara. 

49 Bom. L. R. 468. 


GOODWILL of partnership, payment of 
income-tax on the amount of. See Incom- 
vax Acr, 8. 10 (2) (wif). 49 Bom. L. R. 201. 


GOVERNMENT OF INDIA ACT (26 Geo. 
v, c. 8), Provincial Governor, functions of. 

Under the Government of India Act, 1985, 
the Governor of a Province exercises finctions 


Roe 
(1) o under the advice of his 
Ministers 


a exercising his individual ju 
8 


in the exercise of his 

those cases where he is to act under the 
advice of his Ministers, the Instrument of 
Instructions lays down that he shall be guided 
thereby. Such is the posttion also with 
regard to thoee cases where he exercises his 
funoHone a ee judgment, 
but with this proviso that where advice 
given tohim by his Ministers in the latter class 


ent, and 
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of cases is inconsistent with or conflicts with 
his individual judgment, he is entitled to dis- 
the same. The Governor is not bound 
at all to consult or seek the advice of his 
Ministers in those cases where he exercises his 
functions in the exercise of his discretion, 
so that dxoept in those cases where he exercises 
his functions in the exercise of his discretion, 
the other matters which crop up in due course 
of administration of the provincial affatrs go 
to his Ministers. 
Surrrap v. Sm H. Drvaria. 
49 Bom. L. R. 468. 


——_—8. 59. 

Section 59 of the Government of India Act, 
1985, is not merely procedural nor a mere 
matter of form, but is one of substance. 
It emphasises the position of a Governor as the 
executive head of the Province and lays down 
that in whatever mode the functions are 
exercised by the Governor, all the functions 
are exercised by him as the executive head of 
the Province, action is the executive ection 
of the Government of the Province, and that 
action has got to be ressed in the name of 
the Governor. It implies prohibition not to 
express the executive action of the Government 
of the Province as taken in any other manner 
isd fos the name of the vemor. The 
Pp of s. 5&7) ne mpenn and 
disobedience of the same d nullify or 
invalidate any order or proceeding which 
contravenes the same. 

Snoereap v. Sm H. DIVAT. 
49 Bom. L. R. 468. 


———-8. 93. See Boxsmay RATIONING 
OnDER, 1948. 49 Bom. L. R. 49. 


S. 102. 

By virtue of the provisions of s. 102 of the 
Government of India Act, 1985, and the making 
of the Proclamation of Emergency not only 
was the Indian ture authorised to 
enact the Defence of India Act, 1989, with 
wide powers to make rules and orders, extend- 
ing in innumerable cases to matters comprised 
in the Provincial Legislative List, but the 
Governor General also was able by Ordinances 
issued by him under s. 72 to legislate in respect 
of matters comprised in the Provincial 

tive List. 

e effect of s. 102(4):0f the Government of 
India Act, 1985, as amended by s. 5 of the 
India (Central Government Legislature) 
Act, 1946, is that any provision of the Defence 
of Tadia Act purporting to deal with Provincial 
subjects has to cease to have effect on Septem- 
ber 80, 1946, t to the extent to which 
any saving p on can be found in sub- 
s td) t That sub-section provides in fact 
that what may be called the incompetent 

rovisions of such an Act as the Defence of 

dia Act shall ‘‘oease to have effect on 
September 30, 1046, ’’ except as things 
done or omitted to be e tre tak date, 
which words nuthorise a continuation of the 
prosccidon tho opp een 


EROR V. J. K. Co. 
49 Bom. L, R. 591 (¥.C.) 


980 
GOVERNMENT OF INDIA ACT, 
8. 102(4). ` 

The words ‘ done or omitted to be 


done” in s. 10% 4) of the Government of India 
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Where an office is held during the p leasure 


Act, 1085, while they do cover completed acts , of the Crown and is terminated at sash plea- 


or transactions, are wide enough to make the 
provisions of tho expired statute apply in in 
respect of any act done before the exp: 
even though not perfected or completed by 
prosecution or conviction until afterwards. 

Hence, offences against the Defence of 
India Rules and the ers made thereunder 
committed before September 30, 1046, can be 
tried thereafter, and prosecutions started 
of such offences can 
be proceeded with to conclusion. 
EXrEROR v. J. K. Gas Co., 

49 Bom. L. R. 352. 


~ 


—-—8. 205. 

For the purposes of s. 205 of the Government 
of India Act. 1985, it is not enough merel: 
that the case before the High Court shoul: 
involve a substantial question of law as to the 
interpretation of the Constitution Act or any 
Order in Council made thereunder, but the 
appeal must really be from a “judgment, 
decree or final order.’ The Federal Court 
should not be asked to deal with an ap 
toes aii tie Sale Or partisan toe the 
case and the rights o are eter- 
mined. An order a as . Court fade 
upon an application lving the revisional 
jurisdiction of the Court or n an application 
to quash proceedings, w puts an end to 
such orooedinge for good and all may be such 
‘judgment, decree or final order” from which 
an appeal would le to the Federal Court 
the grant of a certificate under s. 205; but 
an order on either form of application ‘made 
during the continuation of proceedings which 
fails, with the result that pending proceedings 
continue, may not be such a “judgment, 
decree or final order” as the section contem- 
plates, Still less may an order of an High 

submitted 


answering a reference to it 
by a Presidency te under s. 482 of the 
Criminal 


Procedure Code, 1898, be such a 
judgment, decree or final order. 
EmrEROR v. J. K. Gas Co. 
49 Bom. L. R. 591 (#.C.) 


—-——~—§. 226. See Specuric RELIEF ACT, 
s. 45. A 49 Bom. L. R. 893. 


————K 240—Indian Limitation Aet (IX of 
1908), arts. 108, 115, 180, 181—Ctotl Procedure 
Code (Act V of 1908), Soc. 60; O. XXI, r. 48— 
Servant Crow 


actually payable. 

A servant of the Crown in India dismissed in 
contravention of the provisions of s. a 
of the Government of India Act, 1985, has 
right to maintain a sult for a declaration that 
the dismissal was void, and also for relief by 
way of recovery of arrears of pay which have 
became due to him. 


sure, no claim arises to salary or remuneration. 


rerogative right of the Crown to 
servants at will having been given 
statutory form in s. 240(Z) of the Government. 
of India Act, 1985, it can only be exercised’ 
subject to the limitations imposed by the 
re sub-sections of that section, and it 
mist to ow as @ necessary consequence that 
Sth of those limitations is contravened, the 
ublic servant concerned has a right to main- 
fain an action the Crown for appro- 
priate relief. is no warrant for the 
proposition that that relief must be limited 
to a declaration and should not -go beyond ft. 

The claim to recover arrears of pay is govern- 
ed by art. 102 of the Indian Limitation Act, 
1908. 

Under s. 60 of the Civil Procedure Code, 
1906, the attachable portion of the salary 
of a servant of the Crown may be attached 
before or after it becomes actually payable. 
Praovivce or Punszas o. Tana CHAND. 

49 Bom. L. R. 697 (F.C.) 


————_S. 270({1)—Indtan Penal Code (Act 
ALV of 1860), Sees. 120B, 160, 480—Criminal 
Procedure C s (Act V of 1898), Secs. 197, 335— 
Public seroant—Insttiution of criminal proceed- 
ings against under ss. 120B, 161—Consent 
0J Oyono. General whether necessary—Char, ee  Chatget 
ainst accused framed under ss. 120B, 16 
M can record conviction under 
ss. 120B, 166—Consent of Governor-General 
obtained under s. 197, Criminal Procedure Code, 
for instituting proceeding s under ss. 161, 180B, 
420- Charges framed andé ss. 161, 120B— 
Whether sanction rendered nugatory. 
The consent of the Governor-General under 
8. #70(1) of the Government of India Act, 
1985, is bes fot the institution of 
c against a public servant 
in respect of an offence under s. 120B read with 
8. 161 of the Indian Penal Code, 1860, aa an 
ment by a public servant to receive 
1 gratification and the receipt of such 
Vara by him cannot be said to be acts 
one or purporting to be done in the execution 
of his duty. 
Where the institution of proceedings 
a public servant, for offences under ms. 161 
and 120B read with s. 420 of the Indian Pena? 
Code, is consented to by the Governor General 
under s. 270(7) of the Government of India 
Act, 1985, no further or freah consent of the 
Governor General ia necessitated where the 
case is remanded by the High Court for retrial 
oa fresh charges under as. 120B/161 of the 
e. 
Tel Ln en A ne atore or anig 


charges the accused the 
comes to conclusion that on the of the 
evidence recorded, ought to be framed 


under s. 161 and s. read with s. 161 of the 
Indian Penel Code, instead of under s. 161 
and s. 120B read with s. 420 of the Indian 
Penal Code, does not render the sanction 


i 
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GOVERNMENT OF INDIA ACT, 8. 270 
(1)—{Conid.) 


granted under s. 197 of the Criminal 
P ure Code, 1898, nugatory and invalidate 
- the te’s action in cognixance of 
the offences set out in the san A 
Under s. 288 of the Criminal Procedure Code 
a Magistrate is legally co t to record 
a conviction under ss. 120B/165 of the Indian 
Penal Code, when the is in respect of an 
offence under a. 120B read with s. 161 of the 
Code. 
GL v. Karrrron. 49 Bom. L. R. 266 (¥.C.) 


——__—_ SCH. VHL LIST I, ITEM 2, See 
GOVERNMENT OF INDIA Acr, List IL, item 21. 
49 Bom. L. R. 516 (F.C.) 


——— LIST I, ITEM 21— 
land, PAS E A Pan place E money eaa 


ral a Woms 

Aci aaa L 
doughter n- 

The reslon ok and? used 
PAE: arri ey of 


the Government of India Act, 1985, oludes 
tights in and over agricultural land, e.g. 
right of a mortgagee’ in possession en es 


receive the rents and proftts of the mor 
pro til the m money is 
, the Hindu Women's Rights to 


: Act, 1987, does not extend to moneys 
rea by a mortgagee on a us 
mortgage of agricultural land, and, therefore, 
a predeceased son’s widow has no right to 
claim a share ta such m ee 
hands of the widow of the mo 

Parxasa Kaur v. Upgau Kaur. 
49 Bom. L. R. 264 (F.C.) 


-LIST I, ITEM 21—ZLaend’’— 
“Rights in land” “Rights over land”—“That is 
to say’ — Interpretation —Whether ‘‘land’’ in- 
cludes morigage on land—Punjab Restitution of 
M Lands Act (Punj. IV of po 
W. the Act is ultra vires Punjab Pro- 
othe Pasieb Restitution f Mortgaged L 

e of Mo ands 
Aot (Punj. IV of 1988) is not ultra vires the 
Punjab Provincial islature. 

In item No. 21 of Provincial tive 
List in the Government of India Act, 1985, 
pie o word “land” is sufficient in itself 

ude every form of land, whether - 
Turel or not. Tand is primarily a Ep 
provincial concern. The land in each province 
may have its special characteristics in view 
of which it is necessary to te, and there 
are local customs and trad 5 
land-holding and particular problems of pro- 
vinclal or local concern whioh 
cial consideration. “Land,” the are 
word, is followed by, the rest of the item 
goes on to say “that is to say.” 
words introduce the most conce 
“rights in or over land.” Rights in land” 
must include general rights, Hke ownership 
or leasehold or all such rights. “Rights over 
land” would include easements or other 
collateral rights, whatever form they might 
take. Then follow words which are not words 


of limitation but of explanation or illustration, ' General in Council” 


x 


mpeten 
Agricultural 
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giving instances which may furnish a clue for 
particular matters : thus there are the words 
‘relation of landlord and tenant and collection 
of rents.” These words are ne appropriate to to 
lands which are not agricul tral equa Ty with 

agricultural lands. Peat is that issues 
from the land. Then the next two sentences 
specifically refer to agricultural lands, and 
are to be read with items Nos. 7, 8 and 10 of 
List IO. e aon and ae 

ecification o roves t 
eeure a ep at oi ie 
reference to agricultural land but reletes to 
land in Tal, 

Item No. 21 is part of a Constitution and 
would on ordinary principles receive the widest 
construction, unless for some reason it is cut 
down either by the terms of the {tem itself or 
by other parts of the Constitution which has 
to be read as a whole. E 

Item No. 2 is sufficient to gtve powers 
to the Provinces to create determine 
the powers and jurisdiction of Courta in respect 
of land, as a matter ancillary to the subject 
of item No. 21. 

So far as land at least is senna item 
No. 21 includes m: as an incidental and 
ancillary subject. Pasture is land within 
the ttem. 

Mron Ras v. ALLAH Raxata. 
49 Bom. L. R. 516 (P.G) 


———-—LIST IM, ITEM 7. See Govean- 
MENT OF INDU Act, List I, item 21. 
49 Bom, L, R. 264 (F.d.) 
—_—_—_LIST H, ITEM 27. See Benoat 
Money LENDERS’ ACT. 

: 49 Bom, L. R. 568 (P.C.) 


———-SCH. IX., 8. 40—‘‘Kapressed’'— 
Order. -~ 
There is a distinction between the makin 
ofaa Order by the Governor-General in Counci, 
t expressed °’ to have been 
yernor-General in Council. A 


and its 

made by the 

defect in the former is fatal to the validity of 

the Order, but not a defect tn the latter. 
Section 40, sub-s. (1), of the Government of 

India Act, 1988, is a rocedural section. It is 


or with the methods by which conclusions are 
to be arrived at. It concerns only with the 
T ini whioh Orders and'other proceedings 
when made or have taken place are to 
thot ja to aay, obey on ene In 
so that the er may be 
ed in the sense of being published. Woda this, 
two formalities are required. The Orders are 
Lede isis to be made by the Governor- 
Council and they are to be signed by 
a Secretary to the Government of India “or 
otherwise as the Governor-General in Council 


direct.” When so the Orders 
oat tee al pe s not be celled in 
qarson procedia on hae gromad 
Ley wera not d y made by the Governor- 


It is clear that the 


- 


emergency would be in force only until the 
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signature of the Secretary is a formality of an 
evidential character. There is no scope for a 
construction which would vitiate an Order 
actually made by the Governor-General in 
Council: hut which. was niot expreesed to be 
made the letter of the sub-section. 


nye to 
The fact that ers are made by the Central, 


Government, instead of the Governor-General 
in Council, if it is a defect, is one of form and not 
of substance ; it isan not a nullity, 
since it cannot be suggested that the Orders 
were not in fact made by the Governor- 

D CoE Gis Co 

B v. J. AB Co. 
eee 49 Bom. L. R. 352. 


——----The provisions of 8s. 41) of the 
Government of India Act, 1985, ninth schedule, 
are not mandatory. 
Earrxnon v. J. K. Gas Co. 
49 Bom. L. R, 591 (F.C) 


———-5. 72—“‘In cases of emergency.” 

The expreesion ‘in cases of emergency” in 
s. 72 of the ninth schedule to the Government 
of India Act, F085, relates only to the making 
and promulgating of ordinances, and restricts 
the dovezao General’s power to make ordinan- 
oes by laying it down as a condition that there 
should be a case of emergency at the time of 
making them. But when once the power is 
duly exercised and an ordinance is made and 
promulgated, {ts duration has nothing to do 
with the continuation or termination of the 
emergency. Its duration was limited to the 
maximum period of six months by s. 72 itself, 
but that limitation was removed by sub-s. (3) 
of s. 1 of the India and Burma 


by the Governor between the of 
that Act and the declaration of the enä of the 


revocation of the proclamation of emergency 
by the Governor Beneral. All that s. 1 (3) 
says is that the restriction of the six months’ 
period contained in s. 72 will not apply to such 
ordinances 


ExrEROR v. J. K. Gas Co. 
49 Bom. L. R. 352. 


GOVERNMENT OF INDIA (PROVIN- 
CIAL ELECTIONS) (CORRUPT PRAC- 
TICES AND ELECTION PETITIONS) 


constinde a Court—High 
Court-—Writ of ocertiorari—Whether writ of 
certiorari can issus Commisrioners— 
Government of India 1935 (St. 25 æ 26 
Geo. F, c. 42), Secs. 58, 59—Ninih Schedule, 
Sec. 40—Governor of Province, functions E 
General Clauses Aci (X of 1897), Sec. 8 (Bab 
Construction of statute—Whether provisions in 
statute are directory or imperative. 
A notification under the Government of 
India (Provincial Elections) (Corrupt Practices 


THE BOMBAY LAW REPORTER. 


» 


[VoL XLIx. 


GOVERNMENT OF INDIA (PROVIN- 

CIAL ELECTIONS (CORRUPT PRAC- 

TICES AND ELECT ON PETITIONS) 
ORDER, 1936, 8. 4—(Contd.) 


and Election Petitions) Order, 1936, s. 4, 
appointing Commissioners to hear an election 
petition, made by the Government of Bombay, 
though signed by a Secretary “by order of 
the Gayemor of Bombay,” violates the impera- 
tive provisions of s. 58(1) of the Government 
of India Act, 1985, and is therefore void. 

The Commisstonera appointed by a Pro- 
vinclal Governor, under the Government of 
India (Provincial Elections) (Corrupt Practices 
and Election Petitions), Order, -1086, to hold an 
election , are not a superior Court nor 
do they enjoy the status of a special or inde- 

ent Court, much less do they constitute a 
urt except in the extended sense of the 
term. They are a body of persons having 
legal authority to questions affecting 
rights of subjects and having a duty to act 
judicially. y are, therefore, persons amen- 
able to the jurisdiction of the High Court 
which has the power to issue against them the 
high rerogative writ of certiorari. 
Commissioners are, in the exercise of 
their office as Commissioners, acting judicially, 
having legal authority to determine questions 
affec the rights of a successful candidate. 
High Court has therefore jurisdiction to 


lawfal authority purport to act as a Court or 
are a pretended Court against whom a writ 
of certiorari or a wnt of prohibition cannot 
lle. = 


The provisions of the General Clauses Act, 
1887, apply tq the interpretation of the words 
“Provincial Government” or “Government of 
Bombay appe ng in the Government of 
India ( cial Elections) (Corrupt Practices 
and Election Petitions) Order, 1986. 

Suarpap v. Sm H. Drvatia. 
` 49 Bom. L. R. 468. 


GOVERNMENT TRADING TAXATION 
ACT (LUI of 1926), 8. 2—Trading by Indian 
State in British India—TAability to pay income- 
jtaw—Indian Income-tax Act (XI of 1922), 
Secs. 42, 49B, 4 (c), 2(2), and $—Ratra-territortal 


I) lent a sum of money at Gwallor to the 
vident Investment Company formed at ' 
Bombey, which money was taken to Bombay 
and invested in money-lending business there. 
The money was secured debentures lasued 
by the agp a Brat with the Darbar at 
Gwalior; and interest on the loan was payable 
and paid to the Darbar at Gwalior. The 
eae tno Darbar and Ita 
no . During the relevant accounting 
the company paid Rs. 232,59,726 as 
to the Darbar at Gwalior. 


(2) The 
Darbar, oa ag Ss its agent, gave a loan 
to the Tata & Steel Co., Ltd., in consi- 


deration of which it obtained in perpetutty a 
two annas share in the commission paid to its 
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GOVERNMENT TRADING TAXATION 
ACT, S. 2—(Contd.) a 


managing , even after the loan was paid 
off. a amounted to Rs. 8,57,112 


during the year. (3) The Darbar lent sums 
of money on m of immovable proper- 
ties in Bombay, default of repayment of 


at art-sales. The income 


Pee amounted to Ba. 18,862. (4) The 
rt advanced a sum of money to the Sir 


Shapurji Broacha Mills, Ltd. and accepted a 
number of shares in the mili company in 
satisfaction of the loan. Dividends on the 
shares to the assessee amounted to Rs. 1,88,080. 
(8) Under similar circumstances the Darber 
held shares in C. P. Cement Co., which fetched 
dividends to Bs. 88,447 (6) 
d shares in public companies in 
Bombay, which brought in Rs. 11,52,859 
as dividends during the year. In its assess- 
ment to income-tax the Darbar was assessed as 
regards items Nos. 1 to 5 under s. & of the 
Government Trading Taxation Act, 1926. 
As respects item No. 6 it chimed a refund of 
income-tax under s. 49B of the Indian Income- 
tax Act, 1932. On reference to the High 
Court -— 

Held, (1) that item No. 1 Was properly 
assessed under s. 2 of the Government 
Taxation Act, since that section dealt not onl 
with income which actually arose in British 
India but also with income which was deemed 
to arise in British India asalso income which, 
under the amended s. 42 of the Indian Income- 
tax Act, accrued or arose, whether directly or 


indirectly h or from any money lent at 
interest and brought into B India in cash 
or in kind : 


(2) that there was a territorial connection 
with the Darbar through the nexus of its 
money-lending business carried on in British 
India quite apart from the question of the 
extra-territorial operation of s. 42 of the 
Indian Income-tax Act; _ 

(8) that item No. 2 fell to be taxed inas- 
much as it was not only connected with, but 
was in fact an asset of, the money-lending 
business of the Darbar in British India; ` 

(4) that items Nos. 8, 4 and 5 were properly 
taxed, for in each case the Darbar made a 
loan in British India as part of its money- 
lending business, and in each case there was 
default or failure, and the Darbar received 
something in liquidation or as a result of it, and 
the new assets had not been taken out of 
British India and there was no unequivocal act 
which severed the connection of the new 
assets from the original money-lending business; 

(5) that the claim made under item No. 6 
was not igsible, because the Darbar was 
not taxable at all in British India and was 
excluded from the operation of s. 4{c) of the 
Income-tax Act except to the limited extent 
of its money-lending business by virtue of s. 2 
of the Government tion Act, 
and it was only a limited assessee within the 
meaning of ss. X2) and 8 of the former Act to 
the extent to which it is so made by s. 2 of 
the latter Act. 


Com, I. T. o. WADIA. 49 Bom. L, R. 633. 


GENERAL INDEX. 
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-GOVERNOR, Provincial, functions of. See 


GOVERMENT oF [xpa Ac¥, PROVINCIAL 
Governor. 49 Bom. L. R. 468. 


GRATUITY, income-tax on. See INCOME- 
vax ACT,-s. 7. 49 Bom. L. R. 66. 


GROUNDNUTS, disposal of. See DEFENCE 
oy Inou Rous, r. 81(4). 
š: 49 Bom. L. R. 47. 


HIGH COURTS ACT (24 & 25 Fic. c. 104), 
8. 9—Letters Patent (Calcutta), 1866—Writ of 
quo warranto—Power of ee High Corri 
to t writ against ng ouisi 

ornare choi! Gutiadiotion- Original 
ciotl isdi of Supreme of Calcutta and 
tis inheritance by High Court of Caleutta— 
onstruction. 


The High Court of Calcutta has no power to 
grant an information in the nature of quo 
warranto against classes of persons Teslding 
outside the limits of its ordinary original 
jurisdiction. 

On the construction of 8. 9 of the High Courts 
Act, 1861, and the Letters Patent of 1805. 
the civil jurisdiction which the 
Supreme Court of Calcutta possessed over 
certain classes of persons outside the territorial 
limits of that jurisdiction has not been inherited 
by the High Court of Calcutta. The power to 
grant an information in the nature of quo 
warranto arises in the exercise of the ordinary 
original civil jurisdiction and such jurisdiction 
is confined to the town of Calcutta. 

Harum Hassan v. BANWARILAL. 
49 Bom. L, R. 534 (P.C.) 


HINDU LAW, ADOPTION—Custom—Nat- 
tukottat Chetty community in Madras Presidency 
—Adoption after death N Bhs aint parents ty 
Sather or eo of adoptive father. 

The plaintiff, as the duly adopted son of the 
defendant’s elder brother, set up a special 
custom amongst the Nattukottal Chetty 
community, to which the parties belonged, that 
an adoption could be validly made to a person 
after death, and even after the death 
of his widow, by the father or other agnates of 
the adoptive father. The evidence m support 
of this custom consisted of four witnesses and 
nine instances, two of which alone could be 
sald to relate to old adoptions, The making of 
an adoption after the death of the adoptive 
parents was common to all instances, though 
the instances of adoption by the ther 
were limited to y two, w were not 
ancient. The defendant and other relations of 
the acted on the footing that the 
plaintiffs adoption was valid, and no evidence 


was to show that such adoptions were 
looked upon with any disfavour by the 
community : 

Heid, the ooncurrent of 
the lower Courts, that the custom set up by the 
plaintiff was ; but that having regard 


to the scanty nature of the evidence and the 
limited number of instances of a comparatively 
recent date in support of the custom the 
decision would bind only the parties to the suit 
and those through them, and that 
it should not be considered a satisfactory 
precedent if in any future instances among 
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“HINDU LAW, ADOPTION-—(Contd.) 


other members of we community fuller 
ae me regarding tie existence or non- 

alleged custom should .be 
fen 


KASIVISWANATHAN 0. oitako NDAN 
49 Bom. L. R. 262 (P.C.) 


er Hindu law adoption bya step-mother 
Is valid even during the lifetime of the mother. 
A Hindu died leaving a senior widow, a junior 
widow and a son by the latter. The son died 
unmarried. The senior widow then adopted a 
son. In a suit by the junior widow to set 
aside the adoption, a question arose, whether 
the adoption was invalid being an adoption 
by a step-mother of the last e holder :-— 
Held, that the adoption by the step-mother 


was valid. 
49 Bom. L. R. 855. 


MAROTI vo. GUNA. 

HINDU LAW, EXCLUSION FROM IN- 
HERITANCE—Murder—Member of joint 
Jamily convicted ote murder of another member 
by misrderer -Whether 


ia are Y hi al 
on Tickston Principle Lying ifn 
tion against murderer. 

The rules of justice, equity and good con- 
sclenoe exclude a murderer from taking any 
share either by inheritance or by survivorship 
in the estate of the person whom he has 
murdered; and the same Uisability would 
ap ly to a son, whether dalek seen 

principle under! cation 
-a murderer is ied a posters may 
not take advantage of the murder; and if in 
any case there is no question of his 
advantage of the murder, he cannot be 
excluded either from succession or from 


survivo A 

BG and B had each a half share in certain 
joint family pro BG was cenvicted and 
sentenoed for murder of B. ‘After the 


death of BG, the plaintiff, who was his adopted 


son, filed a suit the son of B for his 
Hali ehate ae in the property in which 
his father BG had a v ht. On the 


uestion whether the plaintiff was disqualified 
tomi taking the share on partition of the family 


pn 

eel. ‘that the o popni was not asking for a 
share T either by ce or by survivorship 
in the estate of the murdered man or hif son 
but was merely gla mog what would have 
beon eee his share if murder had never 
and, therefore, he was entitled 
to it cn thers was- ne Uon: of hip taking 

advantage of the murderer's wrongful act. 

ADIVEPA 0. VEERBBHADRAPPA. 

49 Bom. L. R. 676. 


HINDU LAW, GIFT—Son en ventre sa 
mere can dispute gift by father. 


Per Lokur J. Under the Mitakshara e 


of Hindu law, a member of a joint 


cannot make a valid gift or bequest even oth. 


own undivided share in the coparcenary p 
perty so as to defeat the nghts of the other 


members to tako by survivorahip. 
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HINDU LAW, GIFT—({Conid.) 


A sot en venire sa mere ia to be ed asa 
son born, and his right to challenye his father’s 
alienation dates, not from his birth but, from 
the time of his conception, whether that con- 
ception was manifest or not. 

Basayvya v. Basiinaayya. 
49 Bom. L. R. 775. 


HINDU LAW, MAINTENANCE —Wife— 

Charge T maintenance on allomed to 
partition with sona—. 

en yh patel husband o 

pace ti having notice off í 
with family 


i Teor 
E FI 82), Sec. 39 


Under u law the widow's ht to 
maintenance is a right maintainable the 
holders of the ancestral estate in virtue of 
their holding no less through Ul Sekt of 
the law than if it had been crea’ 
ment, and so when the sale of the niate 
prevents its being otherwise satisfied, it aco0m- 
panies the property 9s a burden annexed to it 
in the hands of the vendee with notice that it 
subsists 


Under Hindu law the obligation to pay the 
debts binding on the joint y takes pre- 
cedence over the moral obligation to provide 
maintenance to the widows of the family. 
Tf however either of these obligations take 
form of a charge on the family property 
(created either by agreement or a decree of the 
Court) it would take precedence over the other. 

Where provision is made for the maintenance 
of a female member of a Hindu family on a 
partition of the joint family property between 
the male members, such a female member 
can sue in her own right to enforce her claim 
to maintenance. 

Under s. 89 of the Transfer of Property Act, 
1882, (before tts amendment by Act XX of 
1929), if the property left by a Hindu husband 
was limited or the transfer to the purchaser 
was of all the property which was available for 
the payment of the maintenance to his widow, 
and if the purchaser was proved to be aware of 
the circumstances of the family, the transfer 
would be subject to the widow’s right of 
maintenance. 

Dan Kore v. Santa DEVI. 
49 Bom. L. R. 123 (P.C.) 


HINDU LAW, MIGRATION of famity— 
Goud Saraswat and Datoadnya Brukmins of 
North “Kanara migrating from Goa—Whether 
governed by Bombay school of Hindu lam. 

The Goud Saraswat and Daivadnya Brah- 
mins in the North Kanara district are governed 
by fhe Bombay school and not by the Madras 
school of Hindu law. 

SHANTARAM 0. ALAHABLESHW AR. 
49 Bom. L.-R. 764. 


HINDU LAW, PARTITION—Re-opening of 
born after partition— 


Under Hindu law a son begotten as well as 
born after partition, where a share has been 
allotted to the father, is not entitled to have 
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HINDU LAW, PARTITION—{Contd.) 


the on re-opened and to claim a re- 

on of the shares on the ground that 
the partition has not been completed by actual 
division of the estate. He is only entitled to 
succesd to his father’s share and to his seperate 
or self-acquired property to the exclusion of the 
divided sons. 

The father as karta of a joint Hindu family 
governed by the Mitakshara entered into an 

t with two of his sons by which a 
parato allowance for each was agreed upon. 
As a result of this a ent their 
bscame separate and they left the family house. 
in a subsequent sult by the sons for partition 
they claimed certain arrears of maintenance. 
On the question whether they were entitled to 
the arrears of maintenance :— 

Held, that as the claim for relief was based 
upon a distinct agreement and the failure on 
the part of the karta to carry it out, the sons 
were entitled to relief to the extent to which 
they were able to prove their claim. 

Baacwar Rax v. Rams Rax. 
49 Bom. L. R. 693 (P.C.) 


HINDU LAW, STRIDHAN—Sucessrion to— 
Maiden's properiy—Heirs in default of father— 
Whether father’s remote agnate to be preferred to 
his near GAR 

Under Mistakshara law prevalent in 
Benares the stridhan heirs of a maiden in 
default of her father are the same as the hetrs 
of her father in the order leid down in Yajna- 
valkya’s text relating to the succession to the 
property o of a separated male dying without 


The father’s gotraja sapinda who comes 
within seven degrees of agnatic relationship is 
therefore entitled to succeed to the stridhan of 
an unmarried female in preference to the 
father’s bhinnagotra sapinda within five degrees 
of cognatio relationship. 

PRATAP BAHADUR V. CHBIIDHAR. 
49 Bom. L. R. 130 (P.C_) 


HINDU LAW, SUCCESSION — Aak: 
shara—Claimant’s atier a father's daug 
son's son's son—Whetker claimant can iy dey 


to kim as bandhu’ 

Under the Mitakshara a person who is the 
deceased owner’s father’s father’s maternal 
grandfather’s son’s son is his heritable bandhu 
and can succeed to his estate. 

Kasa v. VINAYAK. 49 Bom. L. R. 858. 


HINDU LAW, ae 


pate in worship of Whether right 
to use ritual other than one fea rarest 
Vadagalais —- Tengalais — Right to adopt 


in rival temp 

ht to pate in the worship of a 
temple does not necessarily carry with it the 
right to insist on using a ritual other than the 
ritual in use in that temple. 

Henoe, in suit temples consecrated to the 
‘Tengalais in Madras Maree tresidenoy the Tengalals 
have the right to conduct the worship acco: 
to their The Vadagalais are enti 

tion in the worship, only in con- 
formi or at least not Interfering with the 

Saa ritual On no acoount can the 


The 


Bos 


coma Ge 
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HINDU LAW, TEMPLE—(Conid.) 


Vadagalais insist on following their own rituals 
in such Tengalai temples. 
Rasranusa 0. VENKATACHARLU. 

49 Bom. L. R, 405 (P.C. ) 


—— Pujari — Endowment of temple 

—Members of vakivatdar family dividin 

of rgetha J and feceioing corresponding a Seri 
by one member of 


ate of pare rights to another member 
of fami. er whether permissiblo— 
er o a (IV f 1882), Sec. 6(f). 
Under u u law, the to worship in a 
pubie temple and i7 offerings made 
y devotees, enjoyed Dym members of the pu, 


family by turns, can be sold by one member 
to another member of the family. 





HINDU LAW ion of will— 
Testator ng wife ‘‘waras’’ of his pro- 
perties—Direction rae wife should enjoy 
property accordi ng and whatever 


remained after her m to her daughter— 
romaine afier her deal to go do her da s 


f 
A Hindu testator by his will made his wife 
the wares of all his moveable and tmmoveable 
pro After giving directions as regards 
the per ormance of the obsequies, he directed 
his kife to teke possession of the properties 
of her own free-will and to enjoy the same in- 
dependently according to her and then 
he went on to say that whatever property 
remained after his wife had enjoyed it d 
her lifetime, tt was only that property which 
daughter was to take possession of and ii eA 
after the death of his wife. On the qu 
whether the testator intended by his will to 
confer an absolute estate upon his wife :— 
Held, that the use of the word ‘‘waras,’’ the 
direction that the wife should enjoy the pro- 
in accordance with her own wish and 
and that ft was only that property 
omas iet on the death of the wio mat 
e daughter, showed that the 
testator Piel aE A he Gite 
an absolute estate. 
Savirra 0. GIRJASRANKAR. 
49 Bom. L, R. 847. 


HINDU LAW OF INHERITANCE 
(AMENDMBNT) ACT (H of 1929}—Hindu 


ndie tniestate ore eming tip peal oh 
of Act succeeded by female ng after 
tts coming inio ers of 
deceased male— sisters or collaterals of 


The Hindu Lew of Inheritance (Amendment) 
Act, 1929, applies to the oase of a Hindu 
male dying intestate before the into 
operation of the Act and who it s ed by 
a female heir who has died after its coming into 

tion. 

The words “d, intestate ” in the Hindu 
Law of Inheritance (Amendment) Act, 1920, 
are a mere description of the status of the 
deceased and have no reference and are not 
intended to have any reference to the time of 
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the death of a Hindu male. The expression 
merely means “in the case of intestacy of a 
Hindu male.” 

Under Hindu law the reversioner’s rights 
during the lifetime of the female’ heir are 
merely of a protective character and nothing 
more, and whenever action is taken by the 
presumptive reversioner, it is in a resenta- 
tive character and on behalf of all the rever- 
aioners, and not on the footing that the person 
taking the action is in fact the next rever- 
sloner-at the date of the suit. : 

D, a Hindu govemed by the Mitakshara law, 
-died intestate in 1922, leaving neither a 
widow nor descendants but his widowed 
mother, some sisters and collaterals, His 
mother succeeded’ him as his heir, takihg a 
widow's estate. She died in 1986. On the 
cee whether under the provisions of the 

du Law of Inheritance (Amendmėnt) Act, 
1929, the sisters of the deceased D or his 
collaterals were his preferential hetrs :— 

Held, that as the succession to the hetrs of D 
Spend on the death of the widow in 1936, 

provisions of the Act which were in force 
since 1920 applied and therefore the sisters 
were the pre tial heirs of D. 
DUNICHAND D. Anak Kart. 
49 Bom. L. R. 1 (P.C.) 


HINDU WOMEN’S RIGHTS TO PRO- 
PERTY ACT (XVII of 19387}—W hether 
Heable to culiteral land. 

e Hindu Women's Rights to Property 
Act, 1987, does not extend to moneys realised 
by a mortgagee on a usufructuary mortgage of 
agricultural land, and, therefore, a predeceased 
son’s widow has no right to claim a share in 
such m money in‘ the hands of the 
widow of the m 7 
Panxasn Kaur v. Upnam Kaur. 

49 Bom. L. R. 264 (F.C.) 


HOARDING AND PROFITEERING PRE- 
VENTION ORDINANCE (XXXV of 1943). 
Aquittal of an offence under the Ordinance for 
want of sanction does not ber a second prose- 
cution after proper sanction. See CADONAL 


Proceptre Copx, s. 408. 
j 49 Bom. L. R. 802. 


INCOME-TAX ACT (XI of `1938), 
tncome— 


8. 4(1), 
ption 


A whioh was exempted from 
payment of income-tax under the third proviso 
to s. 4(1) of the Indian Income-tax Act, 1922, 
becomes liable to pay the tax if it is sub- 
sequently b t into British India. 
Smmpesal V. , I. T. 49 Bom. L. R. 627. 


—S,. 4(cy. See Govennatr TRADING 
Taxation ACT, 8. 2. 49 Bom. L. R. 633. 


—_——~——8. 43) (i}—Trust for and 

charitable purposes—Income trust 
ts property—‘‘“Suck as,” meaning of. 

Hindu testator made his will, on February 

8, 1886, a dey before his death, by which he 


declaration that he was beneftolall 
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INCOME-TAX ACT, 8. 4 (8) (i)}—(Conta.) 


set apart certain immoveable properties of his, 
the net annual income of which“was expected 
to be Rs. 26,050, which were directed to be 
spent in certain charities. The assessee’s 
father was the chief executor of the will, and. 
be was also the heir of the testator. The 
properties appreciated in value and produced 
an income much tn excess of the sum required. 
for charity. The assessce’s father obtained a 
declaration from the Court that he was 
beneficially entitled to the surplus income and 
its past accumulations. On April 1, 1908, 
he made a deed of settlement, by which, am 
other dispositions of a like nature, he earmark: 
such of the properties and securities of the 
face value of Rs. 87,500 as were calculated to 
produce a yearly net amount of Rs. 26,050, 
to be spent in specified charities, 


The properties still continued to 
in value and produced income larger what 
was required. The assessee’s father again 
app ed the High Court and obtained a 
entitled to 
the surplus income and tts accumulations. He 
died in 1927, and the assessee stepped into his 
father’s place as executor. The accumulations 
of the surplus income continued to increase. 
In 1984 the assessce filed one more suit in the 


reciate 


High Court ressing in his platnt a desire 
that he «van to devote the accumulations 
and the future hus income to religious and 


charitable objects ze new deed, and obtained 
a declaration that he was absolutely entitled. 
to the surplus inoome and its accumulations 
arising out of the decd of 1908. Ultimately, 
on October 7, 1940, the assesece executed a deed. 
oll, by which he dedicated all his “rights and 
terest” into or to the properties od 
in the deed of 1908 “for ous and charitable 
objects such as,’’ eight enumerated ob 
which included, am other objects, “(4 
supply of fodder to animals and cattle,” an 
R) such other p beneficial to the 
u community Indians in general not 
falljng under preceding heads.’’ - 
The assesses was assessed to income-tax for 
the financial year 1941-43, the material 
accounting year being the Vikram Samvat 
year which ended on October 80,1040. During 
that year the surplus income from the afore- 
mentioned charities that came to the assessec’s 
hands was Rs. 28,515, which he claimed to 
deduct from his income, under s. 4 (3) (t) of the 
Indian Income-tax Act, 1928. e Income- 
tax authorities declined to grant the exemption 
on the ground-that the jus income did not 


aiee from any: property ld in trust so as 
to fall under the section. On reference to the 
High Court :— 


Heid, (1) that the words ‘i such aa ™ in the 
deed of 1040 equivalent to the word 
“alike,” the eight objects enumerated after 


the preceding 

objects’? but were merel 

type of religious 

which the trustees might apply the ds; 
2) that object (4) “supply of fodder to 
mals and cattle” was a religious. object, 
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INGOME-TAX ACT, S. 4 (3)(1)—(Contd.) 


inasmuch as the feeding of dumb creatures 
OT at Obed ed as religious ; 
8) that object (8) “such other pur 
beneficial to the Hindu comm anity and Indians 
in general not falling under preceding heads” 
came directly under the last object in the 


definition of ‘‘charttable purposes’ in s. 4 of 
the Act, and was therefore valid ; 


(4) that the property both immovesable and 
moveable comprised in the 1908 trust was 
a under the trusts of that deed, to pay out 
o come Rs. 26,050 for which 
were either veligioct ancl charitable. and that 
up to October 7, 1940, the bdlance of the 
income was payable to the asseasee personally, 


and to him as of the 1040 deed after 
that date on efther religious or charitable ; 


(8) that the whole income, either under 
the trusts of the 1908 settlement or the 1940 
deed, was applicable to objects which fell 
dirently the ambit of s. 43) (1) of the 

ct; 


(8) that the words “or other legal obliga- 
tion” in s. 43) (i) covered a case like the 
present, in which the trustees of the original 
settlement were bound to pay income to other 
Ph aa who in their turn were bound to apply 
‘or purposes which were religious or 
charitable ; ne 


(7) that the capital fund from which the 
whole income sprang was held by the 1908 
trustees gince October 7, 1940, for religious and 
charttable purposes, inasmuch as the whole 
of the income was by the conjoint effect of the 
1908 settlement ond the 1040 deed to be 
applied for religious or charitable purposes ; 


(8) that, therefore, the sum of Rs. 28,515 
should be apportioned and that that part of 
tt which was attributable to the peri 
November 1, 1980, to October 7, 1940, did not 
escape taxation, but that the portion attribut- 
able to the period October 7 to October 31, 
1940, was exempted from taxation under 
s. 4(3) (t) of the Act. 


Per Stone C. J. Under s. 4 (3) (i) of the 
Indian Income-tax Act freedom taxation 
is dependent on the pro from which the’ 
Income is be derived he d under trust or 
other |] obligation wholly for religious or 
charitable purposes. 


Per Chagla J. Under a. 4(3) (i) two conditions 
have got to be satisfied. There must be a 
property held under trust or other legal obliga- 
tion wholly for religious or charitable purposes ; 
and there must be an Income which must be 
derived from that p In’ other words, 
there must be a nexus between the property 
held under trust or other legal obligation 
wholly for us or charitable purposes 
and the Income in respect of which an exemp- 
tion is sought ; or the sum of money in respect 
of which exem Aid te baat doe tollstons. Ge 


the property held in trust for ous or 
charitable purposes. 


A right to receive income from a property, 
¿even though through the intervention of 
trustees is property. 

- In re VALLABHDAS. 49 Bom. L. R. 189. 
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INCOME-TAX ACT, S. 7—‘Salaries”— 


loyee 
of master and servant—. ti- 


permanent director) of a company, received a 
remuneration of Rs. 40,000 as her share in the 
remuneration voted to the directors at the 
annual general meeting of the company. 
Out of the above sum Rs. 1,200 were recelved 
by her as monthly salary at the rate of Rs. 100 
She took no active 
part in the day to day management of the 
company, but she was consulted in all import- 
ant matters by her co-directors and sbe 
attended meetings of the board of directors. 
A question ha arisen whether the sum of 
Rs. 40,000 in her ds was ‘ salaries’ under 
s. 7 of the Indian Income-tax Act, 1922, or 
“income from other sources’ under s. 12 of 
the Act :— 

Held, that the amount in question was 
neither. “a salary or wages’ nor was it a 
gratuity paid to the aseessee by an em ap be 
so as to fall to be taxed under s. 7 of et 
and that it was ‘income derived from other 
sources” under s. 12 of the Act. 

All the benefits contained in s. 7 of the Indian 
Income-tax Act are governed by the source- 
from which they are paid or are to be paid, 
that is to tay “the Crown, a local authority, 
a company or any other public body or asso- 
ciation or any private employer.” A gratuity, 
to come under the section, must be one paid by 
an employer to the employes, that is to ray 
the relationship of master and servant must be- 
shown to exist between the two. 

Inie LaDy NavasBal TATA. 
49 Bom. L. R. 66. 


———8. 1)—Income 

Debentures issued on of property— 

Debentures lodged with bank as security for 

over-draft—Whether asscasee can claim interest 
on debenture. 

-The asseasee company, which owned build- 
ings, had an over-draft account with a bank 
as a security for which it d with the 
bank debentures issued by ft under e deed 
of trust under which the buil stood as 
security for the debentures. During the 


relevant the oompany paid interest on its 
over but no interest on the deben- 
tures held by the bank. In its assessment to- 


income-tax on its income derived from the- 
buildings, the co y claimed to deduct 
interest payable on debentures held by the 
bank, under s. %7) of the Indian Income-tax 
Act, 1822 :— 
tiving the claim, that the deben- 
in no different on from an 
other chose in action lod as security wit 
the bank, and that it was open to the bank to 
enforce the debentures to recover the principal 
and interest due, but whatever was thereby 
received became pert of the ptoperty 
to secure the over-draft and was not receivable 
or held by the bank otherwise than for that 
urpose. 
M., I. T. 0. CHOWRINGHEE PROPERTIES. 
i 49 Bom. L. R. 686 (P.C.}- 


Held, 
tures 
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INCOME-TAX AOT, 8. XI) (f0)}—Income 
Jrom property’, —-Whether general municipal 
taz can be doducted from reni of property — 
“Annual valus’ — charge not being 
a capital charge’ —City of Bombay Municipal 
a (Bom. of 1888), po 212. 

n arriving at “income from property” under 
s. 9 of the Indian Tnoome tax Act, 1922, 
the assomsce is not entitled to deduct from the 
rents received the amount which he pays 
as ihe municipal property tax and the Urban 
Immoveable Property Tax under the City of 
Bombay Municipal Act, 1888. 
New Preceaoops Bazar v. Com. I. T. 

49 Bom. L. R. 620 (F.B.) 


——S. 10(2) (of)}—Electric Supply Com- 
upply direct to alte nate 


of Se Ra rora 
on entitled to depte- 
naan. on Tep cost of con- 


company, converted the supply of electric 
energy from DC to AC system. In do! 
they were obliged under the Indien El 
Act, 1910, as well as under the terms of 
licence to change and substitute at their own 
cost the consumers’ equipment, such as fans, 
radios, etc., in order to enable the consumers’ 
ulpment to be worked on AC system. 
had also to make alterations in their own 
cables, service lines, and meters. On the 
question whether the assessee-ocompany was 
entitled to depreciation allowance under 
s. 10(%) (of) of the Indian Income-tax Act, 


1922, on the cost of the replacement or altera- 
tions of that portion of the ap tus which 
belonged to consumers was not the 
property of the company :— 


Held, iid dig et Digan ident a 
of the consumers, alth 
i wat inured for working the eye of te 
company, it was still an not in 
respect of the property of the the assesses and 
therefore the case was not covered by s. 10(2) 
(ot) of the Indian Income-tax Act. 
Poona Exxcraio Surry Co. v. Cox., I. T. 

49 Bom. L. R. 184, 


income Hable to be assessed. 

The assessee company received, during the 
accounting year, a sum of Rs. 36,310 from the 
Government as the cost of extending the eleo- 
tricity supply lines to new areas for supplying 
electrio en to it. In the follo assess- 
ment year assessee claimed to deduct the 
above amount from ita assessable income :— 

Held, (1) that Rs. 86,810 were not trading 
receipts were capital receipts in the hands 
of the asseasees ; $ 

(2) that they formed part of “the actual 
oost to the assensee’’ within the meaning 
of s. 105) of the Income-tax Act ; 

(8) that, therefore, it was not permissible 
to exclude from what constitgted the actual 
cost to the assesses the sum of Rs. 36,810. 
Cox. I. T. v. Poowa Erecrnio SUPPLY Co. 

49 Bom. L: R. 187. 
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INCOME-TAX AQT, S. 10(2) (wif)—Tentile 
mill—_Rependiture for of “old” 
trade marks—Trade Marka. Act {V of 1940), 
Secs. 30, 21—Revenus expenditure—. 

from asscesment. 

The assesece,a textile mill company, spent, 
during the accounting year 1042, a sum of 
Rs. 16,707 as fees on epplications, under the 
Trade Marks Act, 1940, for the initial - 
tion, for a period of seven years, of its “ald” 
trade marks, Le., trade marks which had been 
continuously in use before February 25, 1987. 
In its assessment to income-tax for the 
1948-44, the assessee claimed exemption fom 
assesament of the above sum under s. 10(3) (ctf) 
of the Indian Income-tax Act, 1922 :— g 

Held, that, in the circumstances, the amount 
of Rs. 16,707 was an atrribut- 
able to revenue, and that It was exempt from 
payment of inbome-tax, under s. 10(2) (ait) of 
the Act, as it was Incurred wholly and excelu- 


sively for the p of the assessce’s business. 
In re CENTURY Co. 
: 49 Bom. L. R, 52. 
Partnership—Goodwill—. jor 
of business—. from income-iaz 


ving partners of the old firm agreed 
between themselves and offered to give to the 
widow of the person in whose name the business 
was carried on remuneration at the annual 
rate of two annas in the rupee of net profits 
of the firm for the privilege of her hus- 
band’s name as the name of the . The 
widow did not become a member of the firm 
nor was she liable for the losses if any made 
by the firm. In the relevant accounting year 
the firm paid a sum of Bs. 5,059 to the widow 
under the above arrangement, and claimed to 
deduct the amoun tts profits under 
s. 10(2) (aif) of the Indian Income-tax Act, 
1922 : 


Held, 1) that the 
was not in the nature of a capital expenditure, 
because the partnership did not acquire any 

aseet, but teing oly a nort ot fes 
A e a 
nue expenditure ; 
(2) that the amount in question ha 


been paid to the widow for the use of the 
will which was essential for the on of 
the business, was an ture “ out 


wholly and excl for the purpose of the 
business’’ and was fore admissible for 
deduction under s. 102) (aif) of the Indian 
Inoome-tax Act, 1922. i 
VITHALDAS V. COM. I. T. - 

: 49 Bom. L. R. 201. 


i, 12. See Incomm-rax Act, 8. 7. 
49 Bom. L., R. 66, 


————8. 14(]—Hindw undivided family— 
Maintenance 


The asseesce, the widow of a coparcener in a i 
joint Hindu family, received, under a deed 


-1947,}: 


INCOME-TAX ACT, S. 14 (1}{Conitd.) 


of ent with the ooparceners 
in 1919, maintenance at the rate of Rs. 1,000 
per month. To secure the payment of main- 
tenance allowance the deed made the copar- 


coners Me eae responsible and our p 
moveable and immoveable will both De lable 


The rs became separate in 1928, but 
continued to pay the allowance to the widow 
as before. In her assessment to moome-tax 
on the allowance received after 1928, the as- 
sessee claimed exemption from the tax, under 
s. 14(7) of the Indian Income-tax Act, 1922, 
on the ground that the money. was received 
“as a member of a Hindu undivided family.” 
A question arose whether the allowance could 
be regarded as received by such a member 
after the disruption of the undivided family 
in 1928 :— 

Held, (1) that the allowance made payable 
by the coparceners under the deed of 1919 was 
maintenance which the asseasee was entitled 
to receive and did receive in her oa 
the widow in a Hindu undtvided fa ; 


(2) that all that was required to be proved 
by the assesses at the time of the assessment, 
ein order to claim exemption under s. 14{1) of 
the Act, was that she was reoel the allow- 
ance in her cap as a widow of the deceased 
ooparcener of a du undivided family; 


(8) that the character of the allowances 
remained un by the disruption of the 
family in 1928 to which the assessee was not a 

, because though the coparceners could 

up the family could not by doing so 
deprive the widow of her right to receive 
maintenance as a member of the Hindu -un- 
divided family; = 

(4) that the position of the assessee under 
Hindu law was not altered by the deed of 1919, 
inasmuch as the assesses by virtue of the deed 
effectively secured her maintenance right, 
Which was au inodosto one; A getting a obarge 
created to safe tt, and tenance 
right had not lost its o character, of what 
was due to her from the income of the joint 
family as a member of the Hindu undtvided 


as 


Under the Income-tax Act, a Hindu wn- 
divided is treated as a unit of taxation. 
The object of s. 14(7), which exempts an asses- 
see from payment of the tax in respect of any 
gum recet as a member of a Hindu undivided 
family, is to avoid double taxation. 

Cox Į T. o. BHAGWATI. 
49 Bom. L. R. 678 (P.C.) 


i 


——-———-8. 23A(1)}—Persons holding shares 
Whether such joint holders assessable 
as an association of persons. 


The term “‘shareholder’’ in s. 28A(7) of the 
Indian Income-tax Act, 1922, includes joint 
shareholders. The section is a p ural 
. section and not a gection. It creates 
a notional Income, w. ts wholly artificial 
and which does not in fact exist in the et 
of any shareholder within the terms of the sec- 
tion. This artificial Income is to be deemed 
to have been distributed. It says nothing 

_ about equities or beneficial ownership. 
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INCOME-TAX ACT, 8. 23A(I)—({Contd.} 


Hence, where two or more persons jointly 
hold shares, they must be regarded as the 
“shareholder” for the purpose of assessment 
under the section and are liable to tax on their 


int holdings. 


av. Cox., I. T. 49 Bom. L. R. 61. 


——_——S8. 42. See GOVERNMENT TRADING 
Taxation Act, 8. 2. 49 Bom. L. R. 633. 


——_——_8. 49B. See GOVERNMENT TRADING 
TAXATION ACT, 8. 2. 49 Bom. L. R. 633. 


————_8. 67—“‘Aasesement made under this 
Act"’—Meaning of. 

The obvious and correct meaning of the 
phrase “assessment made under Act,” 
x tn s. 67 of the Indian Income-tax 

ct, 1922, is an assessment finding its origm m 
an activity of the officer acting as 
t the assessing 
officer hes taken into account an wlira vires 
provision of the Act is fmmatertial in deter- 
mining whether the assessment is ‘made 
under the Act.” The phrase describes the 
provenance of the amsseasment; it does not 
relate to its accuracy in point of law. The 
use of the ma provided by the Act, 
not the result of that use, is the test. 

An assessment made under the machinery 
provided by the Act, if based on a provision 
subsequently held to be ultra vires, is not a 
nullity like an order of a Court lacking juris- 
diction. Reliance on such a provision is not 
an excess of jurisdiction, but a mistake of 
law made in course of its exerclre. Such 
a mistake can be corrected only by the machi- 
nery provided by the Act, and not by a suit. 
RALEIGH InvesTent Co. v. GOVERNOR GENE- 
BAL. 49 Bom. L; R. 530 (P.C.) 


INGOME-TAX AND EXCESS PROFITS 
TAX (VALIDITY OF NOTICES) ORDI- 
NANCE XLV of 1944—Income-iaz and Eacess 
Erone Taa (Fi y of Notices) (Amendmenty 
Ordi: 19 of India Act, 
1935 (26 Geo. V, c. 43), Sch. IX, 8. 78— 
Governor General—Power to promulagate Ordi- 
nances—Retrospective effect—iIntra vires— 
“Deemed to be,” effect of. 

The Income-tax and Excess Profits Tax 
(Validity of Notices) Ordinance, 1944, and the 
Income-tax and the Excess Profits Tax (Valil- 
dity of Notices) (Amendment) Ordinance, 1948, 
promulagated by the Governor General in the 
exercise of his emergency powers under s. 72 
of the Ninth Schedule to the Government of 
India Act, 1985, are valid. 

Deeming a past event or thing to be some- , 

other than what it was or is may be an 
interference with the course of ngture, since 
it creates artificial data in the place of existing 
fact; but it is not a retrospective changing 
of the statute law. 
Hanis & Sons v. Cox. I. T. . 
49 Bom. L. R 200. 
INHERENT JURISDICTION of High 
Court. See Cry Procepure Cope, s. 151. 
49 Bom. L. R. 757. 


240 
INJUNCTION—Joint owners of chhindi or 


(I of 1877), Sees. 64, 66. 


A chkindi or lane, five feet and one inch 
wide situated between the houses of plaintiffs 


and defendant, which belonged to them jointly, - 


was used only as a for going to the 
latrines. The defendant wanted to put up a 
balcony from the wall of his house abutting on 
the rojecting two feet nine inches 
into the at a height of fourteen feet 
ten inches from the ground. The plaintiff 
filed a suit to obtain a perpetual injunction 
ba apa the defendant him from 
the balcony ee 
baits a eN na 
interfere with their enjoyment of the 
Held, that an injunction a be ace 
to the plaintiffs the defendant from 
projecting his balcony beyond two feet into the 


common 
MANILAL 0. NaNUBHAL. 49 Bom. L. R. 84. 


ROLIS ACT (Provincial) (V of 1920), 


Act (1X of 1872), Sec. 65—Transfer of Property 
Act (IV of 1882), Sec. 53. 

B sold certain pro’ to D for Ra. 12,000, 
the consideration of which was made up of 
Bs. 5,000 due as past debts and Rs. 7,000 paid 
din cash at the time of the execution of the 
sale deed. Within a week after the execution 
of the sale deed B made a petition in insolvency 
on which he was adjudged an insolvent. The 
receiver of the tnsolvent’s estate had the sale 
‘get aside under s. 54 of the Provincial Insol- 
-vency Act, 1920. D then made an application 
to have his name entered m the ule of 
creditors and contended that os the sale was 
voldable and was set aside at the instance of 
the receiver, he was entitled to provehis entire 
amount in inso on the principal under 
s. 65 of the Indian Contract Act, 1872 :— 

Held, (1) that s. 65 of the Indian Contract 
Ace ete to tie tre ee 
which was vol initio and therefore so far as 
Rs. 7,000 were concerned, D could not prove 
his debt and could not seek to have his name 
entered for this amount in the schedule of 
creditors; and 

(2) that as tho antecedent debt of Ra. 5,000 
was in existence before the sale deed, it could 
not be said to have been tainted with any 
fraud, and therefore D was entitled to prove 
his claim to that amount. 

There is a distinction between se aside a 
transfer under s. 53 of the Transfer of Property 
Act, 1882, and setting aside a transfer under 
8. 54 of the Provincial Insolvency Act, 1920. 
In the. former cave the transfer is voidable 
and can be avoided at the instance of a creditor 
if it is proved to have been intended to defeat 
et a lication’ f insol eye wlan 
case, if an app ‘or vency 

within three months after the transfer, 


THE BOMBAY LAW EEPORTER. 


[vor. xLrx. 


INSOLVENCY ACT (Provincial) S. 54— 
(Contd.) 


transfer is void, ff ft is Intended to defeat or 
delay the creditor, and not merely voidable, 
and as soon as it comes to the notice of the 
receiver, it will be annulled. 

Where an alienation effected by an Insolvent 
is set aside on the ground of fraudulent pre- 
ference, it is open to the alienee to prove as an 
unsecured creditor his just antecedent debts 
which were in existence before the fraudulent 
transfer wes thought of but which were frau- 
dulently included in the consideration for that 


transfer. 
Burau v. DATTATRAYA. 49 Bom. L. R. 87. 


——S. 78— Words “not proved” in proviso, 
moaning of—Construction of statute. 

The words “not proved” in the proviso to 
s. 78 of the Provincial Insolvency Act, 1920, 
are limtted to cases of debts to be pro- 
ved either (a) because the dearee-holder has not 
availed himself of the directions given in m. 40 
and 88 of the Act, or has in some other way 
not done what he ought to do by way of 
proving his debt, or (b) because the Court has 
rejecting a debt put forward by a 

efinitely held such debt not to 


LALCHAND v. D’Soura. 49 Bom. L. R. 671. 


INSURANCE against fire, neglect by vendor 
to effect. See CONTRACT, DAMAGE. 
49 Bom. L. R. 736. 


INSURANCE AQT (IV of 1988), 8. 39. 
See Insurance Pouicy. 49 Bom. L. R. 183. 


INSURANCE Poe Folia payahe. on 
ified date or earlier on a death— 


*, meaning o; Sioa el of ameman 
Whether creates estate in assignee or leaves 

as assured’s esiale—Indian In- 
surance Act (IV of 1938), Sec. 39. payable 


An endowment insurance policy pe 
after a certain number of years or on the 
of the assured if earlier was sgt tbe 
assured to his wife in these wo ` 
the assured within named, do hereby assign all 
my right, title and interest in and under the 
within poley on my lfe and all moneys and 
benefits thereby secured to my wife... .Pro- 
vided, however, that should the said my wife 
predecease me before the policy matures or 
should I survive to the end of the endowment 
period provided for in the policy, I declare that 
the said policy and all moneys end benefits 
thereby secured shall revert to me and form 
part of my estate.’’ On the question whether 
the effect of the assignment was to create 
an estate in the assignees or to leave the money 
due under the policy as part of the estate of 
ae whole f the assignmen 
Held, that the tenor © e t 
was to give an immediate interest in the 
policy to the assured’s wife, and that the only 
eleet or theiconditioni waa to make tie 


ment mopera tiyo upon i the subsequent bap- 
pening of etth either of two contingencies, 
LAKSHMI 


D. JASWANTLAL. 
49 Bom. L. R. 183. 


1947.] 


INTER VIVOS settlement, not affected by 
tule in Sopher’s case. See CONBTRUCTION 
or DEED, SETTLEMENT. 49 Bom. L. R. 882. 


IRON AND STEEL (CONTROL OF DIS- 
TRIBUTION) ORD 1941. 

The Iron Steel (Control of Distribution) 
Order, 1941, issued under r. 81(2) of the 
Defence of India Rules, 1989, being a provin- 
cial subject, the notification issued under 
Ordinance XXEX of, 1048, as amended by 
Ordinance XII of 1945, in so far as it allotted 
the trial of an offence under the Order to the 
Second Special Tribunal at Lahore ceased to 
have effect after September 830, 1046, but the 
Bombay Provincial ture continued the 
competency of the tribunal to try the offence 
by enacting Bombay Act XXI of 1946. 
EMPEROR v. J. K. Gas Co. ` 

49 Bom. L. R. 352. 


-The Iron and Steel (Movement by Rail) 
‘Order, 1948—Whether the orders are 


Defence of India Act (XXXV of 


1939), Sec, 2—Defence of India Rules, r. 81(2)— 
pr of the Act and Rulea—General Clauses 
Act (X of 1897), Sec 6A—Constitition Acts, 
construction of—Government of India Act, 1935 
(85 & 26 Vie. c. 42), Secs. 40 and 72 (ninth 
schedule), 102, pom ndg and Burma (Kmer- 
Act, 1940 (3 & 4 Goo. VI, 
ied of expiration of pi dnayel bet 


Tribunal—VaHd junction of-—India oe (Come 
Government and tere) Act, 1946 (9 & 
10 Geo. VI, c. 89), Sec. 6—Bom. Act of 
1948, effect of Sope of 3. 205—Judgment, 
decree or final order’’—Grant of certificate to 
appeal to Federal Court. 

The Iron and Steel (Control of Distribution) 
Order, 1941, and the Iron and Steel (Alovement 
Dy Bal Rail) Order, 1942, were valid Orders, and 

rosecutions commenced under the Defence of 
Sadia Rules, 1989, for breach of the above 
Orders do not come to an end on expiry of the 
Orders and Rules on cessation of emergency, 
` by virtue of subsequent legislation. 

In view of the application of the provisions 
-of the General Clauses Act, 1897, to the Defence 
of India Act, 1989, and the rules made there- 
under, the authority empowered to make 
orders under r. 81(%) of the Defence of India 
‘Rules, 1989, and referred to therein as the 
Central Government is in fact the Governor 
Genera] in Council. 

No narrow construction should be-put 
any provisions of the old or present Constitu- 
tion Act of India. Such Acts must be given a 
largo and liberal construction. 

The provisions of s. 40(1) of the Government 
Act, 1985, ninth schedule, are not 

mandatory. 

of which 


of the and Burma (Emergency 
) Act, 1940. The clear effect of the 
words of the Act on s. 72 of the ninth schedule 
to the Government of India Act, 1985, is that 
Ordinances promulgated under that sub-section 
during the specified in s. 8 of the 
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IRON AND STEEL (CONTROL OF DIS- 
TRIBUTION) ORDER, 1941—(Contd.) 


former Act are subject to no time limit as 
regards their existence and validity, unless 
imposed by the Ordinances themselves, or 
other amending or repealing legislation, whe- 
ther by Ordinance or otherwise. 

Hence, the Second Lahore Tribunal did not 
cease to exist or to have jurisdiction in the 
cases “assigned to them by reason of the 
expiration on April 1, 1946, of the period spe- 
cified in s. 8 of the India and Burma (Kmer- 

cy Provisions) Act, 1940. As the Tribunal 
had not ceased to exist or been deprived of 
jurisdiction at any time prior to September 
80, 1946, Bombay Act XXI of 1946 was 
effective to continue its existence and juris- 
diction as a Provincial tribunal after Septem- 
ber 80, 1948. 

By virtue of the provisions of s. 102 of the 
Government of India Act, 1985, and the making 
of the Proclamation of Emergency not only 
was the Indian ture authorised to 
enact the Defence of India Act, 1989, with 
wide powers to make rules and orders, extend- 
ing in innumerable cases to mettere comprised 
in the Provincial Legislative List, but the 
Governor General also was able by Ordinances 
issued by him under s. 72 to te in respect 
of matters ‘comprised in the winclal Lege. Legis- 
lative List. 


The effect of s. 102(4) of the Government of 
India Act, 1985, as amended by s. 5 of the 
India (Central Government and Legislature) 
Act, 1946, is that any provision of the Defence 
of India Act purpo to deal with Provinelal 
sub. has to cease to have effect on Sep- 

80, 1046, except to the extent to which 
provision can be found in sub- 

a tay it That sub-section provides in fact 
that what may be called the incompetent 
provisions of such an Act as the Defence of 
India Act shall ‘‘cease to have effect on Sep- 
tember 80, 1948,” except as respects things 
done or omitted to be done before that date,” 
which words authorise a continuation of the 
prosecution against the applicants, 

For the a era of s. 205 of the Govern- 
ment of India Act, 1985, tt is not enough merely 
that the case before the High Court should 
involve a substantial question of law as to the 
interpretation of the on Act or any 
Order in Council made thereunder, but the 
appeal must really be from a “judgment, 
decree or final order.” The Federal Court 
should not be miked to decl witi an ippeel 
until the High Court has finally 
case and the rights of parties are y deter- 
mined. An order of the High Court made 
upon an application involving the revistonal 
jurisdiction of the Court or Se upon an application 
fag ‘qanan proceedings, w puts an end to 

aE E for-good and al may be 

t, decree or final order” from 

Stich Oe aopen wouid ile to the Fears! (oair 
upon the grant of a certificate under s. 205; 
but an order on either form of epplication 
made during the continuation of proceedings 
which fails, with the result that pro- 
ceedings continue, may not be much a judg- 
ment, decree or final order” as the section 
contemplates. Still lees may an order of an 
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IRON AND STEEL (CONTROL OF DIS- 
TRIBUTION) ORDER, 1941—(Conid.} 


Court a reference submitted 
to it by a Presidency to under s. 482 
of the Procedure 1898, besucha 
a aa decree or final order. 
} Gas Co. v. EMPEROR. 
à 49 Bom. L. R. 591 (F.Q.) 


IRON AND STEEL (MOVEMENT BY 
RAIL) ORDER, 1942. 

The Iron and Steel (Movement by Rail) 
Order, 1942, being a federal subject, the noti- 
fication issued by the Central Government on 
November @1, 1945, in exercise of the powers 
conferred by s. “5(Z) of Ordinance XIX of 
Teas. allotting the trial of the offence to the 
Special Tribunal at Lahore, did not 


cease to be o reason of s. 1(3) of the 
India and Burma mergency Provisions) 
the notifica- 


Act, 1940, as that Ordinance and 
tion under it were issued “during the 
ed in section three of the Act.” 
EROR v. J. K. Gas Co. 
49 Bom. L. R. 352. 
49 Bom. L. R. 591 (F.C.) 


alwa 
Pena in cominon raii 


to the contrary. 
Manomep v. Fatuanat. 49 Bom. L. R. 508. 


JOINT TRIAL of accused. See CRIMINAL 


PROCEDURER CODE, 8. 587. . 
49 Bom. L. R. 144. 


JUDICIAL COMMITTEE ACT, 1888 (3 
æ -4 Wil. IV, c. 41), 8. DI —Court Marttal— 


A decisions of—Indian Army Act 
OFT 1911). 


Where it is sought to bring an appeal from 
an order of a Court established under the pro- 
visions of an Act framed l after the Ju 
Committee Act of 1888, competence of 
the appeal must be the test 
laid Aare by Lord Cabins in v. 


(2A Cas: 102) viz. “Their 
reeds ynot w there are express 
words here taking away p tive, but whe- 
ther there ever was the inten of creating a 
tribunal with the ordinary incident of an appeal 


to the Crown.” 
ly, tt was held that the Indian 


According 
Army Act, 1911, intended the fin ofa 
Court Martial as and when pipers sical 
TO confirming officer to final, ‘ect 
Fale to the power of revision for which the 
Act provided. There is no room for an 
to His Majesty in Council consistently the 
subject matter and scheme of thet Act. 


MOHAMAD V. EMPEROR. 
49 Bom. L. R. 567 (P.C.) 


KHAWAJA SAHIB DURGAH at Ajmer. 
See Manouxpan Law, MUTAWALLI. 
i 49 Bom. L. R. 238 (P.C.) 
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KHOJA—Testate succession—W hether 
verned by Hindu law—Shariat Ad ( T 
of 1987). 

A Khoja Mahomedan, as far as testate 
succession ds concemed, continues to be 

verned by customary law, which is Hindu 

w, even after the of the Shariat Act, 
1987. This custom a to Khojas of the 
whole Presidency of ombey. 

If a Khoja in the Bombay Presidency 
wants to put forward the contention that In 
testate succession he is by Mabome- 
dan law and not Hindu law, the burden is on 


KNIFE See 


i. of, in times of riot. 
Poricz hor (Cars), s. 28(2). 
49 Bom. L. R. 340. 


LAND ACQUISITION ACT (I of 1894), 
8. 32—-Wantan lands—Compensation money— 


Oe ao oan a T Aan Ace 1894, 
applies to watan lands, and the Court can act. 
under the section and apportion the compensa- 
tion money between the watandar and the 
alienee of the lands. 


BOMASEKHARA V. à 
49 Bom. L. R. 784. 


LAND REVENUE CODE (Bom. V of 1878), 
8. 150— Revenue geen ie A Act 


law, whether to such sales-—Tolls 
on Roads and Act (Bom. LIT of 1875), 
Sec. 10. : 


The Bombay Land Revenue Code, 1870, 
contains no power either to forfeit or foreclose 
a defaulter’s property, and, therefore, a sale by 
auction of defaulter’s property by the 
revenue authorities for a nominal sum of one 
Tupes to an t soting on behalf of Govern- 
ment in default of bid is of no effect and 
does not gtve to Government any right, 
estate or interest in the p : 

A Mamlatder as a revenue officer of Govern- 
ment put up for sale by auction a revenue 
defaulter’s immovable property, which was of 
substantial value, er the Bombay Land 
Revenue Code, 1879, in five lots. Each lot 
was subject to a reserve price and Government 
did not reserve any t to bid. The sale 
was ed as there were no bids. A new 
order for sale was made and s new proclame- 
tion was issued giving notice of sale on a - 
fied date. There were no bids again and the 
Pp was sold for one to @ revenue 
pa acting for and on of Government. 
a sult by the defaulter to recover posseselon 
of the property, the Government contended (1) 
that such a procedure was approved In a 
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LAND REVENUE CODE, S. 150—(Contd.) 


vernment Resolution and that the Collector 
had accordingly directed the Mamlatdar to so 
effect the sale in the absence of any bidders, 
and (2) that s. 11 of the Bombay Revenue 
Jurisdiction Act, 1876, was a bar to the suit :— 

Held, (1) that the procedure followed was not 
supported either by the Bombay Land Re- 
venue Code or by the rules framed under it, 
and that the sale, which was a nullity, should 
be set aside; 

(2) that the suit was not barred under s. 11 
of the Bombay Revenue Jurisdiction Act. 
TOMDU o. Province or Bompay. 

49 Bom. L. R. 209. 


————_8. 203. 


A decision or order in respect of which an 


appeal will lie under s. 208 of the Bombay ' 


Land Hevenus Code; 1879, must be a decision 
or order of a Greate judicial character and one 
of which the faulter is given notice. Mere 
administrative or departmental decisions or 
orders from one revenue officer to another, of 
which the defaulter has no knowledge or notice, 
cannot be the subject-matter of any appeal. 
TUDU v. Province oF BOMBAY. 

49 Bom. L. R. 209. 


LEGAL REPRESENTATIVE bf deceesed 
defendant cannot take up any defence not 
to the deceased. See CIVIL PROCEDURE 

Cone. 0. XXT, r. 4 (2). 
49 Bom. L. R, 174. 


LETTERS PATENT (BOMBAY), OL 15— 
“J , meaning of—Wheiker an order 
Fas contempi is such judgment— 
Shee E A cedural contempt—Appeal from 
order 
Reed ic oe single Judge of the High Court 
to prison or 
him to a eg! for disobedience of ań order 
or. tho eae ent’ within the 
meaning of cl. 15 of Patent, and 
therefore an ap lies to the High Court 
from such an 7 
CALLECTOR OF BOMBAY V. PENAS. 
49 Bom. L. R. 709 (F.B.) 


LEETERS PATENT (CALCUTTA). Ses 
Higa Counts Act, 8. 9. 
49 Bom. L. R. 536 (P.Q) 


LIBERTY TO APPLY clause absent from a 
soheme of management of charity, effect of. 
See Civ. Progepure Cops, $. 181. 

49 Bom. L. R. 757. 


LICENSE of electricity, revocation or amend- 


ment of. See ELECTRICITY Act, 8. 4 Dla). 
49 Bom. L. R. 92 (F.B.) 


LIMITATION ACT (IX of 1908), S. 6. See 
26 


LANTATION Acr, art. ; 
49 Bom. L. È. 775. 


———S8. 8. See Limitation Act, art. 126. 
49 Bom. L. R, 775. 


———~-8. 14(3)—AppHeattons for the same 


An application to make a decree final and 
an eppHoation for the execution of a decree 
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LIMITATION ACT, S. 14—(Contd ) -. 


are not applications for the same relief within 
the ena of s. 14 (3) of the Indian Limita- 
tion Act, 1908. 


AWAPPA V. DATTO. 49 Bom. L. R. 864. 


————8.19. See Sra Act, Art. 1. 
49 Bom. L., R. 81. 


Application for execution of mort- 


gage decree by time-barred—Sale 
of property in of money decree by 
creditor of —Application by creditor 
for to bid at sale—Statementi in appli- 

n that creditor to purchase subject 


The m An, ezecuton Of a mortgage 
decree ob by him in 1927 o 
mortgagor filed a darkhast in 1982 for sale of 


the mo property. This dar was 
disposed of in 1988. In the eee one F 
in execution of a money awk against the 

Heq on August 80, 1085, for 


permission to id for the property stating ‘that 
was prepared to purchase it subject to the 

mortgage liability and purchased it himself 
subject to the mortgage liability to the plaintiff. 


The m presented a darkhast on 
August 81, 1988, nearly five years after the 
disposal of his previous dar of 1082, 


contending that the darkhast was not time- 
barred by reason of the acknowledgment made 
by F on August 80, 1985, in his application for 
permission to bid. On the qu whether 
the statement made by F in his application 
was an acknow. tof lability to save 
limitation under s. 19 of the Indian Limita- 
tion Act, 1908 :— 

Held, (1) that under s. 19 of the Indlan 


Limitation Act, 1908, an acknowl: ent must 
be an admission of some present liability of the 
person acknowl corresponding to a pre- 
sent t tn someone else; 


(2) that in the present oase it could not be 
said that there was, before the period of 
limitation exptred, any statement either by 
the person sued or the person through whom he 
claimed title that he or his property was 
liable; 

(8) that, therefore, the mortgagee’s dar- 
khast was barred by limitation. 

FAKIRCHARD V, NARMADABAI 
49 Bom. L. R. 770. - 
———S. 28. See ADVERSE Possession. 
49 Bom. L. R. 281. 


—————Art. 102—Salary—Servent—Period 


of limitation. 
The claim’ to recover arrears of pay is 
pce S tion 
ct, 1908 


Province oF Ponsap v. TARA CHAND 
49 Bom. L. R. 697 (F.Q.) 


Art. 120. 


—— See LIMITATION ACT, 
art. 18l. 


49 Bom. L, R. 318. 


—— See Luoarration Act, art. 144. 
49 Bom. L. R. 731 (F. B.) 


Ob 


LIMITATION ACT, Art. 120—(Contd.) 


pata one 
A suit by a creditor s. 58 of the Trans- 
fer of Act, 1882, for a declaration 
that a transfer by his debtor is intended to 
pos) or dela e eae 
ore not binding on them, Vern: 
art. 120, and not by art. OL, of the Indien 
Limitation Act, 1908. In such a suit limita- 
tion starts the plaintiff when he is 
fixed with the wledge about the fraudulent 
character of the transaction which he seeks to 
impeach in his suit. ~ 
ABDULLARHAN V. PUHSHOTTAM. 
49 Bom. L. R. 875. 


126—“Person” —"\ Minor? — 





(LX of 1875), Sec. 8—And not 


before,” o 
On erie KA defendant No. 8 made a 
gift ancestral prop 

os. 1 and 2. A son was to him on 
March 28, 1919. The son having sued, on 
March 11, 1940, to set aside-the alienation, 
defendants Nos. 1 and 2 contended that the 
sult was barred under art. 126 of the Indian 
Limitation Act, 1998, as more than 12 years 


before the suit was brought. The plain 
asserted in reply that he was in maitris 
at the date gift and relied on ss, 6 and 
8 of the Act as bringing his sult within the 
period of Imitation :— - 

Held, (1) that th the suit was A 
by art. 126 of the Limita Act, 


yot it was saved by the combined operation 

of ss. 6 and 8 of the Act; ği 
(3) that ‘the’ plafutiff though in 

matris at the date of the allena 


- (8) that he was also a minor 
m of the section; 

(4) t the age of majority under s. 8 of 
the Indian Maejoritty Act, 1875, should be 
counted from the date of birth of the plaintiff 
and not from the date of his conception. 
Basayya 0. BASLINGAYYA. 

49 Bom. L. R. 775. 


—-——Art. 131—Pensions Act (XXUT of 
1871), Soe. Ls Larrys under Pensions Act 
ailbmancoiMiing of rut! after oblatning cer 
Q - 
Whether Si Bor governed by art. 131 
or 120 of Indian Ismiiation Act— 2. 8 
of Pensions Act is starting point of Hmiiation— 
‘oda Giras Allowance Act (Bom. of 1887), 
Secs. 3, ¢—‘Hetr’” in s. 3 whether includes 
son—‘‘AHenate’’ in s. 4 whether cw- 

devise by will. 
` The plainthf applied in 1917 to the Collector 
for a certificate under s. 6 of the Pensions 
Act, 1871, to file a sutt against the defendants 
for a declaration that he was entitled to a share 
in the Toda Giras allowance obtained by the 
defendants “from Government from to 
. year. The application was refused. 1926 


THE BOMBAY LAW REPORTER, 


[voL XLII. 


LIMITATION ACT, Art. 131-—(Conid.) 


the plaintiff made a second application, and 
that too was refused. In 1983, however, the 
pleintiff applied for the third time, and ob- 
tained the certificate. In 1984 the plaintiff 
filed a suit the defendants to obtain a 
declaration t he had a right to a share in 
the Toda Giras allowance. On the question 
whether art. 131 or art. 120 of the Indian 
Limitation Act, 1908, was applicable to the 


case :— 
~ Held, (1) that the suit was “to establish a 
y recurring t” within the mean- 
of art. 181 of the Limitation Act, 
and that, therefore, that articole was applicable 
to the case; 

(2) that art. 181 was applicable notwith- 
stan the fact that the plaintif? was enabled 
to file suit only after o the certifi- 
cate under s. 6 the Pensions Act, as that 
ovo merely gave jurisdiction to the civil 

and it d not be regarded as the 
starting point of limitation; 

(8) that the refusal by the Collector of the 
certificate tn 1917 and 1926 did not amount 
to a refusal on the part of the defendants of the 
laintiff’s right to a share in the allowance. 

ABENDRASINGII 0. UDESINGHSI, 

49 Bom. L; R, 318, 


Se 


to recover possession of property 
based on an award which creates an interest in 
immovable property is poremed by art. 144, 
and not art. 120, of the Limitation Act, 
1908, even neither party hgs sought to 
enforce it by or under the summary pro- 
cedure. A 
KUSBANHUSSEIN V. HUBSEINBNMAI. 
49 Bom. L, R. 731 (£.B.) 


Art. 182—Amard—Decres—Bombay 
ative Socteties Act (Bom, VIT of 1925), 
Sec. 59 (1)(a). 

Unders. 59 (1) (a) of the Bombay Co-operative 
Societies Act, 1925, as it stood before ita 
amendment by Act XVI of 1948, the award 
sought to be exeouted under it must be treated 
as a decree of a ctvil Court within the meaning 
of art. 182 of the Indian Limitation Act, 1908. 
BemmsexN v. URBAN Bank. 

j 49 Bom. L. R. 160, 


—— Art. 182(4)—Eeecution of amended 





Under art. 182{4 of the Indian Limitation 
Act, 1908, an amendment of a decree a 
fresh starting point for limitation, wh r the 
amendment be formal or substantial and 
whether the decree amended was or was not 
time-barred at the date of the amendment. 


Basawa v. 80 . 

49 Bom. L. R. 557. 
—————-Art. 182(5)—Decres obtained and 
ewecuied against Teagan dair alone—Decree 
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LIMITATION 
(Contd.) 


kept in time by steps-in-aid of ewecution against 
judgment debien Fhe decree can be eme- 
cuted of judgment-deltor after 
three years of passing of decree. 

A decree obtained a jJudgment-debtor 
and sought to be executed against him alone 
can subsequently be executed 
also even though more than 

sed since of, the decret, pro- 

the decree is t in time by stepe-in-aid 

of execution either against the Judgment-debtor 
or the surety. 


BuavaNIPrasay v. N 


ACT, Art, 182(5}— 


49 Bom. L. R. 554. 


———Dekhan Agriculturtets’ Aa 
(XVI of 1879), Sec. 156-B—M 


A mortgagee obtained a decree 
mortgagor on October 19, 1988, . 15B 
of the Dekkhan turista’ Relief Act, 189, 
which became executable on April 19, 1989. 
On March 16, 1942, the mortgagee applied to 
the Court which had passed the ecree to have 
the decree made final. The Court dismissed 
Laide ona pt iors nd that ft was un- 

, as the ng decree being under 

i: 15B of the Act was final in itself. On Ooto- 
‘ber 19, 1042, the mortgagee applied for exeou- 
tion of the decree, when the mortgagor con- 
tended that the darkhast was time-barred. 
The Manta totes relied on his application of 
as a step-in-aid of execution :— 

Held, that the darkhast was out of time as 
the ’s application was not an appli- 

cation e in acocrdance with law to the 

roper Court for execution nor was it a step 

ty Rid of execution of a decree within the 
meaning of art. 182(5) of the Indian Limitation 
Pope TA 

plication to make a decree final and 

T tion for the execution of a decree are 
lications for the same relief within the 
m of s. 14(2) of the Indian Limitation 
Act, 1906. 

The phrase ‘application to take a step in 
ald of execution of the decree” covers an a 
lication which is intended to facilitate 
a iren igen a A A 

It covers an application for what is 
doa tD in aid of execution even 
though in point of fact the application is 


and on that.account cannot be |- 


regarded ap being in fast of any assistance to 
execution. Such an application must, how- 
ever, be made to the “proper Court”, Le., the 
Court executing the decree. Tt has also to be 
“in accordance with law,” l.e., in accordance 


AWAPPA D. DaTTO. 49 Bom. L. R. 864. 
MAHOMEDAN LAW, CO-HEIR—AHena- 


tion of deceased’s of deceased 
debia Whether Sieh j binds other 
co-hetrs. 
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MAHOMEDAN LAW, CO-HEIR—(Conid.) 


Under Mahomedan law, when one of the 
co-heirs of the deceased in possession of the 
whole or part of the estate of the deceasod 
sells property in his possession forming part 
of the estate for discharging the debts of the 
deceased, such sale is not binding on the other 
co-heirs or creditors of the deceased. 

Jan MOHAWMAD 0. KARAM CHAND. 
49 Bom. L, R. 577 (P.C.}) 


MAHOMEDAN LAW, GIFT—Moœhta— 
Gift to two donees of undioided shares in 
—Possession taken under gift-deed— 

of gift—Whether donees take as joint tenants or 
tenants-in-common. 

A Mahomedan made a of his in 
favour of his two a oltiaent ect 
tiel kidtvidual shares and stated in the 

t “the entire property together with 
entire rigirta is given to you in and is given 
in your possession.” was taken 
under the gift-deed. On the questions (1) 
whether the gift was invalid under Mahomedan 
law on the ground of its being in favour of two 


and (2) whether under the 
danees took as joint tenants or tenants-in- 
common :— 

Held, (1) that the gift, which was otherwise 
invalid under Mahomedan law, was rendered 
valid as possession was taken under tt : 
Manannan v. Haswa. 49 Bom. L. R. 561. 


MAHOMEDAN LAW, JOINT PRO- 
PERTY—Righi of surotvorship—. : 
Under Mahomedan law it is le to 


persons to hold as joint tenants with 


the benefit of Such an interest 
in property ts not opp to or repugnant to 
that law. 


MAHOMED v. Farmanar 49 Bom. L. R. 505. 


ivaz—Transfer Gene Act ( of 1883), 
See. 189. 


Under Mahomedan law when at the time of 


a to the Weide ia Hew of assigned by the bride- 
bride in lieu of makr, the assign- 


bbc hae le gift Aiba), and neither a sale 
nor a kiba-bil-toax. o writing is necessary 
for the validity of such a but it would not 


be complete and valid t delivery of such 

ponestion as the subject of the gift is su- 
UBHAI. 

° 49 Bom. L. R. 669. 


asa ee eae 


nition of by new Sovereign Power— 
tom —Estabbi of —Suffictency of proof 
to establish custom in India and Eng 


The rights which the Inhabitants of a State 
enjoyed its former rulers may be 


by 
imp This rule of law is applicable to an 
nities ike the Mutawalli of a sihe, to which 
material benefits appertain and which is 
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MAHOMEDAN LAW, 
(Conid.) 


within the disposition of the new Sovereign 


Teh catia hp ceotablintaal lat indie be 
something far short of that which in the law 
of England would be sufficient to establish tt. 
ABRAR ÀHMED 0, Duncan COMMITTEE AJMER. 

49 Bom. L. R. 235 (P.C.) 


MAINTENANCE. See Howvu Law, Mar- 
TENANCE. ` 49 Bom. L. R. 123 (P.C.) 


—————Allowance paid to widow of de- 
cased oco-parceners, income-tax on. See 
IncomeE-Tax Acr, s. 141). 

49 Bom. L. R. 678 (P.C.) 


MUTAWALLI— 


(det V of 1908), i 60. 


A decree for maintenance provided that the 
debt be paid by the defendants out of the 
family property in their possession and it laid 
a charge on certain property for that amount, 
It also provided that the plaintiff was entitled 
to put up for sele these properties fn execution 
“P . In execution of the decree the 
exeouting C-urt permitted execution to take 

against certain moveable property of the 
defendant olier than the property charged 
under the decree. On the question w. 
the deste holder was hound to proceed tithe 


first instance the charged property 
before proceeding against the moveable pro- 
perty of the defendants :— 


Held, that the subject of a charge being 
primarily for the of the creditor it was 
open to the decree-holder to execute his 
decree in any order that he pleased, viz., by 
Sele ing against property not subjected 

e 

A cash owance on service lands for which 
the service bas been commuted into an annual 
fixed payment does ee ee 
pension” and is, therefore, not exem 
attachment under s. 60, prov. (g), of 
Procedure Code, 1008. 
RAMCHANDBABAO V. VITHAL. 

49 Bom. L. R. 754. 


MAJORITY ACT (IX of 1875), 8. 3—"And 
not before”, 

The phrase “and not before” in the ex- 
pression ‘‘shall be deemed to have attained his 


When ho gha. hava ee 


age of 18 years and not before” as appearing in 
s. 8 of the Indian Majority Act, 1875, méans 
that min does not terminate until the 
of eighteen is complete, and the age is to 
counted from the date of birth and not from the 
date of conception. 
Basaya v. BABALINGAYA. . 
4 49 Bom. L. R. 775. 


MALICIOUS PROSECUTION—When does 
commence-——Criminal Procedure 


Peele (det Y of 1898), Secs. 190, 800, 202, 208. 

To found an action for for malictous 
prosecution based upon proceedings 
the test is not whether the crminal proceedings 


THE BOMBAY LAW REPORTER. 


[vou xur. 


MALICIOUS PROSECUTION—(Conid.) 


Sr ae a Page at hiak thay omaa be 
correctly described as a prosecution; but the 

sit ie whether duoh p have reached 
# Mago at whicli damage to tlie plaintif resulta, 
It is not correct to say that the mere pre- 
sentation of a false complaint which first seeks 
to set the criminal law in eee ee 


complaint as disclosing no offence with which 
he can deal, there is nothing but an unsuccess- 
ful attempt to set the criminal law in motion 
and na : 
Where the 
complaint under s. 190 of the 
dure Code, 1898, examine the complainant on ` 
oath under s. 200, holds an in in open 
Court under s. 202 which the plaintiff attends 
and dismisses the complaint under s. 208 of 
the Code, the prosecution is deemed to have 
commenced so as to found an action for mali- 
cious prosecution. 
MOHAUED V. JOGENDRA. 

49 Bom. L. R. 584 (P.C.) 


MARGINAL NOTE—Construction of statute. 
The marginal note of a section does not 
restrict the contents of a section. 
EMPEROR v. SapasHiv. 
49 Bom. L, R. 526 (P.C.) 


MARKET, stalls in a Municipal, raising of 
fees. See MUNICIPAL ACT (Crry), 8. 401. 
49 Bom. L, R. 811. 


MENS REA. 

Unless the‘statate, either clearly or by neces- 
sary implication, rules out mens rea as a 
constituent part of a crime, a defendant should 
not be found guilty of an offence the 
criminal law unleas he has got a ty mind. 
SRINIVAS 0. EMPEROR. ` 

49 Bom. L. R. 688 (P.C.) 
MIGRATION of tuilg, Hindu law school by 
which it is govern See Hooo Law, 
MIGRATION. 49 Bom. L. R. 764. 


MINOR-—Joint Hindu famtly—Share in 


Jamily rty—Sale of share karta— 
Sanction of Court—Appotniment karta as 
guardian of minor's 


mherent or gen jurisdiction, sanctions the 
alienation o niet aiy erot. the ek 


oener in the joint agede digit 
tioner, the karta or the fin 


family, should be a r managot oF the, 
undivided share of, minor co er in the 
Court sanc- 


Jomt amiy property, before 
the transaction 


way of sale or mort- 
gage of th Jolt property as for the 


efit of the minor coparcener. 
SHAMBAO U. 
“49 Bom. L. R. 498. 


MORTGAGE DECREE, when can it affect 
defendant’s adverse possession. See ADVERSE 
Possession. 49 Bom. L. R. 767. 


MORTGAGOR, adverse possession of tres- 
passer against. See ADVERSE Possession. 
49 Bom. L. R. 281. 
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MOTIVE, evidence to establish. See Evi- 
pence Acr, s. 8, ill. (a). 
49 Bom. L. R. 225 (P.Q) 


MOTOR SPIRIT RATIONING ORDER 
1941, cL 2, (25), Schedule LI-—Defence RDB 
Rules, 1939, r. 81—Lorrtes or trucks Penal apne 
cars owned by same 
tn respect of lorries, sok ardor fale tearing 
Order—Penal ics eri of phi ie 
a o emergency legisla- 
tion—ConstrucHon, 

A mill company owned stx motor lorries or 
trucks and four touring cars which were used 
in the company’s business. After the co 
into force of the Motor Spirit Rationing 
Order, 1841, cine aint ee 
of coupons to obtain motor t for its ten 
motor vehicles. In the course of 
out thelr activities the com 

in respect of the 


y used the petro 
coupons orries or tracks to 
put petrol into the cars. On the ques 
tion whether tt amounted to an offence under 
the Motor Spirit Rationing Order, 1941 :— 

Held, that a from the definition section 
and the schedule of the Motor Spirit 
Rationing Order, 1941, there was not in the 
Order ‘any other method by which of 
vehicles be classified, and whe the 
classification bé taken by reference to the 


secorid schedule or by reference to the definition j 


of “vehicole” in of the Order, 
what was done in the casé 
an offence, because the vehicles in question 
would be of the same class within the exception 
contained in sub-cl. 26(d) of the Order. 
In order to find that an offence under the 
provistons of an emergency legislation 
been committed it is not sufficient to guess 
at what the intention of the legislature ma 
have been; it is necessary to find words of suffi 
cient clarity to bring home the offence 
Focernon v. GOVIND. 49 Bom. L. R. i83. 


MUNICIPAL ACT (BOROUGHS) Em. 
XVOE of 1925), 8. 82—Assessment 
Omission to levy tax in— Assessment Hist porectal 
in following year—Whether owner of house Hable 
to taw ‘for year not included tn assesrment Hsi. 

The defendant Muni when preparing 
the assessment list under s. 78 of the Bombay 
Municipal Boroughs Act, 1925, for the year 
he ease ee April 1, 1987, through mis- 
take to levy a tax on certain b 
of the plaintiff sttuated within tts limits, 
mistake was discovered in May, 1989, and 
after giving a proper notice to the plaintiff the 
assessment list was corrected under s. 82 of the 
Act and a bill was sent to the plaintiff for the 
recovery of the arrears of the tax for the two 
previous years, 1987-88 and 1988-89. On the 
question whether the plaintiff was liable to 

y the tax for the years in which it was not 
included in the assessment list :— 

Held, that under s. 82(3) of the Bombay 

Act, the corrected Hst 

m deemed to have come into force 
from April 1, 1989, and, therefore, the Munici- 
pality could not recover the arrears for the 
years 1987-88 and 1988-89 according to the 
corrected list, 
SHOLAPUR MUNICIPALITY v. GOVERNOR GENE- 
RAL, 49 Bom. L. R. 752. 
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ee 


UNION AOT (BOROUGHS), 
of done or Purporting | to 
rene been done in pursuance 


orfetture 


Tee ame ma 


suance of the 
Oe Cone Mn , in exercise: 
of powers derived from the mbey Municipal 


Boroughs Act, 1925, enters Into a contract, 
the exercise of its power to enforce the contract 
(e.g., the forfetture of the deposit made under a 
contract) is not an act done in pursuance of 
the Act, for the purposes of s. 208 of the Act 
In order to place a proper construction on 
s. ee a e l 
constitutes a restriction on the ordinary 
of Htigants, and, therefore, tt must be n 
construed. Only those suits fall within the 
ambit of the section which are in of 
an done or p rts to have been done 
unictpality in pursuance of the Act. 
key words are ‘in of the Act.” 
The act done must be the direct result of some 


arporting power 

by the statute that the section applies 
ce, a sult to enforce the rights of a pri- 

vate individual under e contract with a Munici- 


pality which the Muni is not under 
Maret? o tion to enter into does not . 
within the a of the section, 


AHMEDABAD MUN. 0. JAYANTILAL. 
49 Bom. L. R. 724 (F.B.) 


MUNICIPAL ACT (CITY) (Bom. II of 


1888), 8. 22X% 1}—Lands acquired by Crown 
from owners—Pomer to watermains 
and tn Crown lands— Crown 


Government Building Act (IV of 1899). i 
le to be applied for the decision 

whether or not the Crown is 
by a statute is no different in the case 
of Indian | tion from that which has 
long been applied in England. 

The Crown is not bound by legislation in 
which it is not named expressly or by necessary’ 
nese The Crown may be bound by 

oe if it is manifest from the 
very tan the statute that it was the inten- 
tion of the legislature that the Crown should 
be bound. 

The fact that legislation cannot operate with 
reasonable efficien unless the Crown is 
bound is not a sufficient reason for saying that 
the Crown is bound by necessary tmpHoation. 
` The apparent purpose of the statute is one’ 
element, and may be an important element, 
to be considered when an intention to bind the 
Crown is If it can be, affirmed 
that, at the thne when the statute was 
and received the Royal sanction, it was 
apperent from its terms that its beneficent 
purpose must be wholly frustrated unless the 
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MUNICIPAL ACT (CITY), s. 222—(Conid). 


Crown were bound, then it may be inferred 
that the Crown has agreed to be bound. 

Province oy Boxusay'o. Bownay MONIC- 
PALITY. 49 Bom. L. R. 257 (P.C.) 


-———_———-§. 265. See Mowicrpat Acr (Crry), 
B. 222(7). 49 Bom. L. R. 257 (P.C.) 


——_———8. 401-—License under s. 401 whether 


stallage 


against license under s. 471. 

Section 401 of the City of Bombay Muriloipal 
Act, 1888, does not provide for a li 
respect of ‘each and every stall oocupied by- by ie 
licenses. The license is a pe 

Where a licensee fails to pay higher stallage 
charge imposed by the Municipality during 
the currency of the license, it is not 
Municipality to proceed 
8. 401 ead with a 471 of the Act. 
Exrmnonr v. Jenancwm., 49 Bom. L. R. 811. 


-———8,. 471. 
s. 401. 


MURDER as a 
inheritance. Ses- 
FROM. INHERITANCE. 


See Muntoran Acr (City), 
49 Bom. L. R. 811i 


g of exclusion from 
Law, EXOLUBION 
749 Bom. L. R. 676. 


NATTUKOTTAI CHETTY, custom of 
adoption among. See HINDU Law, ADOPTION. 
49 Bom. L. R. 262 (P.C.) 


NATURAL JUSTICE—Procedure of non- 
Where a non-ju 


dicial body 
saddled by the ture with queat 
duties, pit or e mosi dret os alh =o ow the pro- 
oedure any, whi the ture bas 
prescribed fdr it or him, and if and in so far 
as no such procedure is prescribed, it or he 
must act ‘in accordance with natural justioe,”’ 
that is to say that it or he must hear the parties, 
or, at all events, the party against whom it or 
he is a decision y and must decide 
the matter itself or himself after due considera- 
tiom It must not, for example, e a decl- 
sion which is the result of the arb ent or 
chance. It is not essential to natural 
one a pe hee | tribunal should, like a a 
law, hear the parties present their 
case nate word of mouth. 
Mowanpas v. CoLLeOTOR or Box. 
49 Bom. L. R. 414, 


NEGLIGENCE of bank in cashing cheque. 
Sec NSGOTIABLE Inerauments Act, s. 18F. 
1 49 Bom. L. R. 309. 


alea a tise 
œ cannot give to an estoppel 
unless is a duty of care. 
VELLAYAN CHETTIYAR Vv. Province or MaD- 
RAS. 49 Bom. L. R. 794. 


NEGOTIABLE INSTRUMENTS ACT 


or person is 


dicial 


(XXVI of 1881), 8. 131—C —Bank draft 
drawn by iiself on tis head o whether such 
draft amounts to cheque—Neg of bank— 


THE BOMBAY LAW REPORTER. 


{voL, XLIx, 


NEGOTIABLE 
8. .131—(Conid.) 


The plaintiff obtained a bank draft for 
Rs. 4,400 from the V m branch of the 
ee Bank of India, Ltd., drawn by it on 

ead office In Bombay, in favour of 8, and 
sent it by o Dost to his agcat in Bombay 
for collection. ore the draft could 
the addressee, it was intercepted by N, who 
endorsed it to “Nagindas Premohand 
and paid tt into the defendant bank with whom 
he opened a current acoount in his 
assumed name of ‘ Premji Shah.” 
The account of N been m opened in, te 
defendant’s book with a eu permet of 
Rs. 800 without proper inrtoduction oontrary 
to an express rule of the bank, and the money 
paid in was drawn out shortl ‘afterwards, The 
defendant bank cashed the and credited 
its amount, without noticing the e in 
names, or com the signatures or looking 
into the state ofthe current account. Nearly 
the whole amount paid in was withdrawn 
N within a couplo of days. The plain 
having sued the defendant bank for conversion 
of the proceeds of the draft, thebank relled 
on the protection given to it by s. 181 of the 
N le Instruments Act, 1881 :— 

eld, (1) that the bank was -not entitled to 
the protection of s. 181 of the Ac , ainos the 
bank draft was not a cheque; : 

(2) that the bank was guilty of negligence 
in doing what it did; and 

(8) that therefore the bank was lable at the 

laitis uit. 
banrasnmaan o. Rxcoance BANK. 

_ 49 Bom. L. R. 309. 


business attracts 
ING TAXATION 
49 Bom. L. R. 633. 


NOTICE OF MOTION—Practice. 
In a notice of motion framed in form No. 7 
of tho Bombay Migh out Rules (0. ae 109 eg 
leave has been obtain 
TO: t mot mast be tooted br the notos 
of motion ttself. Otherwise, the notice of 


motion is bed. 
Nawnost v. CHUNILAL. 49 Bom. L. R., 447. 


INSTRUMENT ACT, 


NEXUS of money- 
tax. See 
ACT, 8. 2. 


—_———of suit. See Cru PRockDURE 
Cops, 8. 80. 49 Bom. L, R. 794. 


OPINION of Provincial Government as to 
license to generate electricity is not a judictal 
but an executive opinion. Ses ELEOTRIOITY 
Acr, 8. 4(1)(a). 49 Bom. LI R. 92 (F.B.) 


ORAL evidence. See Evipence, Onan Evi- 
DENCE. 49 Bom. L. R. 244(P.C.) 


ORDINANCE XXIX OF 1943, whether still 
in foroe. See EMERGENCY LEGISLATION. 
49 Bom. L. R. 352. 


PAKKA ADATIA—Who is a. 

A pakka adatia is an agent of his constituent 
only up to a certain point only for the purpose 
of and a correct quotation 
of the price. But reafter when trans- 
action takes place, he ceases to be an agent 


= 
» 
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PAKKA ADATIA—{Conid.) ' 


and assumes towards his constituent the 
an o a pinopal and fia Heorarion 


must be as a contract between prin- 
cipal and In fact the constituent 
and the y merchant ha - never 


KRISHNALAL, ` 
“49 Bom. L. R. 277 (F.B.) 
PARTITION. See How Law, PARTITION. 


PASSENGER, finding no compartment in 
rallway. See Rar.ways Acr, s. 67. 
49 Bom. L, R. 178. 


PAUPER, application for leave to sue as, 
appointment of Recetver such a 
cation. See Crv Procepurne Copz, O. 
T. l. 49 Bom. L. R. 762. 


PAY, arrears of, suit to recover, limitation for. 
See Lnarration Aor, Art. 102. 
49 Bom. L. R. 697 (F.Q.) 


PENAL CODE (Aci XLV af 1860), 8. IHA— 
Sedttion—Mar, note not restrict 
section———I. to Giles not necessary 
ingredient of sedition—Defence af India Rules, 
T. 84(6)(¢}—Prejudicial act—What it means and 


The word “sedition”, which does not -ovcar 
in s. 194A of the Indian Penal Code, 1860, 


but is only found as a note and is not 
an operative of the section, merely 
vides the name which the crime d 
Sat aan be known. Thero 1a no 
justifica r restricting the contents of the 
soron Dy Eie imitam i 5 

There in the of either 
s, 124A of the Penal oor r. 84(6)(¢} 


sugges- 

: at “excites or attempts to excite dis- 
affection’? involves not excitation ‘of 
feelings of disaffection, but dis- 
order. Incitement to violence is not, therefore, 
a necessary t ofthe crime of sedition. 
paar phd Ieai not an essential tor} 

as defined in r. 84(6)(e) 
the Defence Sof fadia Hales, that tt showd 
an act which is Intended or is likely to incite 
to public disarder. 
Kive-Emcrrnor 0. SADASHIV. 
49 Bom. L. R 526 (P.€.) 


—————-8. 412—Reiaining stolen property 


es en. 
The retaining of any article of stolen pro- 
Pade Nee, ee conten 412 of the Indian Penal 
cal a tae is a continuing offence. 
EMPEROR 0. YAMANAPPA. 
49 Bom. L. R. 391. 


PENSIONS ACT (XXIII of 1871), 8. 6. See 
Eawrration Act, s. 181. 49 Bom. L. R. 318. 


PLEA of guilty. See Camorar PROCEDURE 
Cong, s. 720. 49 Bom. L, R. 25 {8.B.) 


-r 
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PLEADING, plea in, that a suit is mis- 
concetyed. See-Practice (Crviz). 
49 Bom. L. R. 468. 


POLICE ACT (CITY) (Bom. Iv of 1902, 
amended by B: 2)— 
Preservation 


, adequacy 

Under s. 28(3), as amended, of the of 
Bombay Police Act, 1902, the intention 
legislature is that all the specified articles 

including knives ere to be regarded as weapons 
“capable of being used as a weapon of offence.” 
Hence, an which is normally designat- 
ed asa e, the condition of which renders it 
capable Of being uscd an a weapon re abc 

within the class of objects which may be 
prohibited. 

The word ‘‘carrying’’ is of the widest import 
and covers the transportation of a weapon 
with or by a coneomed however he may: 
attach it to his person 

A “street” is a a “publio place” within the 
meaning of the 

After an order is promulgated under s. 
of the Act any one who has on or about hia 


in any Debus place a Greater Bomba y 
any Pay knife, blade or point of which 
Geille ci ee aa barman ont ou ok 


etrating human flesh so as to 
fat far commits an offence. 
Unitke a e, the sole p of which ts 


to cut orsever sold matter which fs easily 
definable, a stick can be used for a multiplicity 


of domestic, tional and recreational 
purposes. An tive clarification is 
required with rd to the prohibition against 
the carrying of ino that.the execu- 


tive officers of Government and the public. 
may know to what extent the tion of 
public peace and public safety requires the 
curtailment of such a normal action as taking 
out an umbrella. 

In all cases of the above character the nature 
of the weapon itself is a most material cir- 


cumstance and must be taken into account ~ 


executive 
interfere with the discretion of negra, Mate 
as to the nature of the in he 
ain ya vad tha te shoul 
ambit and scope d 
esta 
a e anee But. if the Magistrate 
the inquiry contravenes any 
le of natural justice, the Court 
has the ction to interfere by a 
writ of certiorari and to- prevent in ce 
being done to a party appearing before it. 


ima 


950 


POLICE ACT (CITY), S. 45—{Conid.) 


. Ifa judicial officer permits his mind to be 
aff by certain testimony, it is his du 

if testimony of an oppostte character is 

_to be adduced before him, not to reject it but 

- to hear both the evidence and come to an 

impartial conclusion. 


BROWN ov. NATHMAL. 49 Bom. L. R. 889. 


POLICE ACT (DISTRICT) (Bom. IV of 
1890), 8. 46B—Proclamation o 
` Order of detention—-Powers of Magis- 


trate to pass orders—Powers of Government to 


period of detention. 
~ Section 46B of the Bombay District Police 
oS 1890, 


ves the power of detention and 
for making orders under it 
te, such power 
safeguards, vis., (1 
Specs a toe Ateen a at a time, 


so thát for each fifteen days’ perlod the Dis- 
trict Magistrate has to re-apply his mind to the 
necessity of detaining the person in question, 
(2) the detention comes to an end when the 
emergency ceases, and (8) the total period of 
detention shall not exceed two months, which, 
however, is subject to the first proviso to the 
section. 


The responsibility for making detention 
orders is vested exolusively in the District 


to. the maximum of 

two months, in ch the District te 

can, in any particular case, make detention 

orders which are themselves valid only for 
fifteen days each. 

The case of a detenu has to be reconsidered 

every fifteen days by the District Magistrate 

in the light of the then existing circumstances, 

bat hi wer to make orders in any particular 

ia Imited to two months. Then comes in 

for on he first time the power of the Provincial 

the time limit of two 

te may 

o extended 

valid for a maximum 

od of fifteen days. 

n re NAVNITLAL. 49 Bom. L. R. 386. 


trict Magistrate to detain period. 
Under the first proviso to s. (3) to s. 48B 
of the Bombay District Police Act, 1890, 
the Government can only make an order 
enabling the District Magistrate to extend the 
_ period of detention of a detenue beyond the 
period of two months if he so thought fit. 
An order passed by Government in a manda- 
that the total period of de- 
exceed two months” is beyond 
of the section. 
AKUNJI. 49 Bom. L. R. 397 (F.B.) 
—_—-—- $8. 80—“Under colour of Tah 
Pgh aia of India Act ( of 1939), 


such assembly use of force—Death 
caused during of 
police for injuries 


THE BOMBAY LaW REPORTER, 


ki 
[voL, XLT. 


POLICE ACT (DISTRICT), 8. 80—(Contd.) 


On A 9, 1942, the District te 
of Kaira an order, under r. 50(1) of the 
Defence of gen Pea 1989, prohibiting 
formation of lic processions . within the 
limits of his ee In disobedience of the 
order, a batch of students, numbering about 
Eee within tie pronibitod 
area, on August 18, 1049, shouting 
and distributing ain a of A prude 
character. The accused, led 
stable (accused No. 1), Semin a party 7 of 

ht policemen, five of whom were armed 

th rifles and the thrée carried 
lathis, set out in search of the students with a 
view to teaching them a lesson. Finding the 
students near the precincts of a railway station, 
the accused detrained themselves m the 
railway train in which they were tra ' 
end advanced towards the students. The 
party first launched a lathi charge on the 
students, and when they sat on the ground in a 

up, the accused, on the order of accused 

o. 1, fired seven rounds of ball ammunition 
killing four and ten of them. More 
than six months after the incident the accused 
were charged with the offenoes of rioting, un- 
lawfil assembly, Sod causing hurt and murder a 
tn respect of act done by them :—~ 

Held, (1) that as respects accused No. 1 there 
was no use of force so unjustified or excessive 
as to amount to his to act in the dis- 
charge of his duty and under colour of his 
office and he was protected by s. 80(3) of the 
Bor amo olice aa 1890; i 

(2) that remaining accused, who were 
under the command of accused No. 1, ahg 
were execu the orders of their 
officer which were per se, lawful and which they 
oe or a aoe , were entitled to the 
tection of s. "and ( (3) of the Bo: ay 
District Police ye Ae 17 of the Defence of 
India Act, 1989. 

Per Lokwr J. The 
colour of” in s. 80 of ip one Dies pisisiet 
Police Act does not mean the same thing as 

y virtue of”. Any rightful act in office is 
S virino of” office, and a wrongful act in 
office may be “under colour of” affice. 
EMPEROR 0. AMIMTYA. 
i 49 Bom. L. R. 829. 


POSSESSION, proof of, within 12 years of 
date of suit, when defendant pleads adverse 
possession. Ses ADVERSE POSSESSION. 

49 Bom. L. R. 90, 


POSSESSORY MORTGAGE, adverse pos- 
session of trespasser, when can it operate 
against mortgagor. See ADVERSE Possession. 

49 Bom. L. R. 281. 


PRACTICE (CIVIL), affidavit. 
The practioe of stating in an affidavit 
or e recaps A t the suit or the application 
without saying an; more 
i to be deprecated. The plaintiff or the 
licant is entitled to culars from the 
endant or the t as to why it is 
contended that the sult or the application is 
misconcetved. In his pleadings or affidavit 
& party Is not bound to disclose his evidence, 
but he is bound to give sufficient particulars 


` 
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PRACTICE (CIVIL)—(Contd.) 


of his contention when tn the absence of such 
oulars the other side would either be taken 
surprise or be embarrassed in the conduct 
the proceedings. If there are any facts 
which he relies upon for that » those 
facts should be stated in his pl 
davit. If it is merely the position in law 
which he relies upon, he must set out in suf- 
cient particulars the position in law on which 
he bases his ultimate submission that the suit 
or application is misconceived. 
SHRIPAD ov. Sin H. DIVATIA. 
19 Bom. L. R. 468. 


———-—Notice of motion—Amendmeni of 
piaini-—-Whether amendment amounts to waiver 
of notice. 
The order to amend a statement of claim 
a notice of motion must as a matter of 
recaution be expressly made without pre- 
to the notice of motion. If that is not 
done, the plaintiff may be considered to have 
waived or. abandoned the notice of motion. 
A to the above effect in Daniel’s 
VoL. I, p. 1887, followed. 
ig ee tr 
Laws of Hailsham ol. 
a ar 105, § 155, not followed. 
the circumstances of a particular case 
Ea E cule ty oe laintH? has 
not abandoned his notice of mo notwith- 
standing the amendment of his plaint, the 
Court is not fettered in holding that under the 
circumstances of the case the plaintiff should 
not be considered to have waived or aban- 
doned the notice of motion which had been 
taken out earlier on the bill or statement of 
claim as unamended. 
CHIMANRAM U. SHANKARMAL, 
49 Bom. L. R. 439. 


———-—Pleadings—Essentials of. 
The praoidoe o caragar r ah 
or pleading that the wt or the application is 
misoonoeied without sa anything ma more is 
ape 
from the defend 


to be deprecated. The p 
cant is entitled to 

ant or the t as to why it is contended 
that the sutt or the apploation is mtsconcetved. 
In his pleadings or affidavit a party is not 


to give sufficient 
that when in the absence of such particulars 
the other side would either be taken by 
surprise or be embarrassed in the conduct of 


the p , if there are any facts which 
he reles upon for that those facts 
should be stated in his p or affidavit. 


if it is merely the position in law on which 

he relies he must set out in sufficient 
the position in law on which he 

ases his ultimate submisslon that the suit 

or application is misoonoelved. 

Suurpan v. Sm EL Drvaria. 49 Bom. L. R. 468. 


PREVENTION OF CORRUPTION ACT 
g of 1945), 8.3. Ses Camamran PROCEDURE 
DE, s. 190 (1) (a) (b). 49 Bomi. L, R. 821. 


PRIVY COUNCIL, Concurrent findings of 
fect Conner hipiai et te 
Privy C circumstances fustifying 


departure from 
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PRIVY COUNOIL—(Contd.) 


Privy Cownelt—\ddverss possession—Wife hold- 
ing ’s estate under mistaken of 
kis death—Whether wife can hold to 
her husband. 


Where there are concurrent ts of 
two Courts on a pure question of fact, it is the 
practice of the Council to decline to 
Teview the evidence for a third time, unless 
there are some special circumstances which 
would justify a departure from the practice. 

The present practice of the Council 
in such cases and the nature of special 
Se whioh wil ee 
from the practice are stated in the following 
propositions :-— 

ei tartare practios applies In the osse of 

various judicatures whose final tribunal 
is the Board. _ 

(2) That tt applies to the concurrent 
findings of fact of two Courts, and not to the 
concurrent findings of the Judges who compose 
such Courts. Therefore a dissent by a member 
of the appellate Court does not obviate the 
practice. 

(8) That a difference in the reasons which 
bring the Judges to the same finding of fact 
will not obviate the practice. 

(4) That, in order to obviate the practice, 
there must be some of justice or 
violation of some principle of law or procedure. 
That miscarriage of means such a 
eat from the rules which permeate all 
happened rocedure as to make that which 

ened not in the p sense of the word 

procedure at That the violation 
5 some principle of law or procedure must be 
E thet A the ANIT 
if that pro 
[F that proposttion be corrected the fnding 
principle of law or procedure, whose application 
will have the same effect. The on dice 
ther there is evidence on whi 
cani e A ata EAN 
of law. 

(5) That the question of admissibility of 
evidence is a proposition of law, bat it must 
be saobh as to ect materially the finding. 

estion of the value of evidence is not a 
n t reason for departure from the 
ractice. 

(6) That the practice is not a cast-iron one, 
and the forego statement as to reasons 
which will justify departure is illustrative only, 
and there me may poou care df ioh An urua 
nature as constrain the Board to depart 
from the practice. 

(7) That the Board will always be reluctant 
to depart on. the- ee ae 
involve questions of manners, customs or 
sentiments pecular to the country or locality 
from which the case comes, whose cance 
is within the knowledge of the Courts 


of country. 
(8) * That tie ractice relates to the 
of the Courts below, which are 

stated in the order of the Court, but 

rated in the order of the Court but may be 


in the judgments, provided that 
directly related to tho fnal decision of the 
Court. 


BIBRHAVATI DEVI V. RAMENDRA Narayan Roy. 
49 Bom. L, R. 246 (P.C.) 
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PROHIBITION, writ of. See CERTIORARI. 
49 Bom. L. R, 454. 


PROPERTY includes income dertved from 
property. See Income-rax Act, B. 4(8) (0). 
49 Bom. L, R. 189. 


PUJARI, right of, to worship in a Hindu 
temple, whether transferable. See Hnovpu 
Law, TEMPLA.. 49 Bom. L. R. 871. 


PUNJAB RESTITUTION OF MORT- 
GAGED LANDS ACT (Punj. IV of Abie 
Whether ultra vires. 


The Pun Restitution of mo 
Lands Act, 1988, ‘is not ultra vires the Punjab 
ture. 
RAXHIA. 
49 Bom. L. R. 516 (P.C.) 


QUESTIONS OF LAW arising in arbitration 
do not warrant stay 


ARBITRATION Act, 8. a Ras 431. 


QUIA TIMET actlon—Kesentals of. 

It is within the competency of a Court to 
determine in a quia timet action the propriety or 
otherwise, of the defendant's threat to take 
disciplinary - action the plaintiff in 
certain events, but Court must have, 
before it will entertain the action, se 
evidence that the defendant is threa or 
intending to do that which, it is said, will lead 
to serlous to the plaintiff. 
CHIMANBAM 0. SHANKARMAL. 

49 Bom. L. R. 439. 


QUO WARRANTO, writ of, wer of 
. Calcutta High Court to grant. See Hic 


Courts Act, 4.9. . 
49 Bom. L, R. 534 (P.C.) 


RAILWAYS ACT (IX of 1890), 8. 67— 
Purchase of railway ticket for third class com- 


see not an such com- 
tac oy aliay eo an ihi class com- 
partment—Suit for or dixomfort— 
Maintcinabiltty of 


Section 67 of the Indian Railways Act, 1890, 
not only operates in the case where there are 
compartments of a particular class available 
and there is no room in those com ts 
but tt also extends to a oase where is no 
E S E = 

e plaintiff, who wanted to attend the 
Kartiki fair at Pandharpur, purchased a third 
class concession ticket from Dhulla to Pandhar- 
ur and travelled by the G. I. P. Raflway as 
far as Kurduwadi. At Kurduwadi he had to 

o over to the defendant railway, the 

Light Railway, but he found that there 
was no room in any of the third class com- 
partments and he was asked to sit in a 
wagon described as ‘* Traffic Vi 
eai Aid by thie PIRIN “suteat She 
defendant for damages the clalm was founded 
on the ground that the defendant had agreed 
to take him as far as Pandharpur in a com- 
partment which is commonly known as “third 
class compartment’? and which has certain 
comforts and amenities, and that those 
comforts and amenities were absent in the 
‘Pilgrim Traffic Vehicle In which he had to 
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RAILWAYS ACT, 8. 67—{Contd.) 


kavel for want of room elsewhere on the 
Held, that the contract evidenced by the 
sale of the third clasa ticket to the plain 
subject to the provisions of s. 67 of the Indian 
ways Act, 1890, and that tf there was no 
third cins compartment to ba offered 
to the plaintiff, his only rem was to refuse 
to travel by the Pilgrim o Vehicle and 
ask for a refund of the fare under sub-s. (2) 
of s. 67 of the Act. 


SHANKAR v. Banst RAILWAY. 
49 Bom. L. R. 178. 


REQEIVER—Appoinimeni: 2 
ral creditor to have receiver T sa 
right to proceeds created by of con 
imi tight to follow harge on 
pr 


receiver is generally not ot appointed at-the 
instance of a mere generil creditor, over 
property to whioh he no, specific claim, 
merely in order that if he establishes his claim 
as a creditor there may be ‘assets wherewith 
to satisfy it. 

A person who has been defrauded by the 
abuse of knowledge which one of the defendants 
right in equity to folow the proceeds of the 

right in equ: pe ae PRE ORE 
abuse of that 


S A Demon whose mone or tangible pro party 
ramet kay ae RP 
eos money or ow that property into 
whatever form tt may have been converted ; 
but he has no right to a charge on pro 
which never to him but which 
all to have come into existence as a result 
of dishonest conduct of the other party. 
CHaTURBHUS. 


HARKISONDAS v. 
49 Bom, L. R. 425, 


————appointinent of, pending application 
for leave to sue shee See Civa Pro- 


cepuRE Cone, O 
49 Bom. L. R. 762. 


REFUND of tax on shares in companies. 
See GOVERNMENT pan TAXATION ACT, 8. 2. 
49 Bom. L. R. 633. 


REGISTRATION ACT (XVI of 1908), 
8. 17—Indian Evidence Act (I of 1878), See. 91 
indioisibls consi- 


A testator bequeáthed his p to his 
brothers, and to his widow only a sight of 
maintenance out of the property. An agree- 
ment was arrived at between the brothers and 
the widow by which the will was affirmed and 
tt was that in order to save utes the 
widow should recetve hn enhanced tenance 
and a right of residence in houses belonging 
tothe family. The agreement was not register- 
ed. In a sult by the widow clatming main- 
tenance and ence under the agreement, 
the question arose whether the document as a 
whole could be received in evidence of the 
agreement which it contained :— 
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REGISTRATION AQT, 8. 17—{Contd.)- 


Held, that the agreement could be used in 
evidence of the widow's claim for maintenance, 
which was clearly divisible from her claim for 
residence, 

PrmRowHaH v. Nasara. 49 Bom. L. R. 363. 
see ÀWARD. 
49 Bom. L. R. 731 (£.B.) 


N. 34, See TRANSFER OF PROPERTY 
Act, s. 128: 49 Bom. L. R. 298, 


RENT CONSOLE eee 
The Rent Contraller, 
Bombay Rents, Hotel I 
House Rates (Control) Act, has jurisdiction 
to decide not only whether a particular matter 
falls within his jurisdiction but whether an 
applicant is a tenant or only a licensee in 
occupation of the premires. 
MANIBHAI V. ARBUTHNOT. 
49 Bom. L, R. 454. 


RE-OPENING of partition under Hindu law. 
See Hinpu Law, PARTITION. 
- 49 Bom., L. R. 693 (P.C.) 


of knife or stick, in times of. 
i acl ae E). 
49 Bom. L. R. 340. 


RULE in Sopher's case. See Consrauc1ion 
or DOCUMENT, SETTLEMENT DEED. 
49 Bom. L. R. 882. 


RIOT, 
See POLICE 


' of Civil Procedure Code not to 


be treated as exhaustive. See Crvm Proce- 
DURE Cong, O. XXI, r. 16. 
49 Bom. L. R. 182. 


——of justice, equity and good con- 
science, See Hou Law, EXCLUSION FROM 
INHERITANCE, 49 Bom. L. R. 676. 


SALARY, arrears of, suit to recover 
limitation for. See Lutrrarion Act, art. 102. 
49 Bom. L. R. 697 (F.C.) 


attachment of, payable to Govern- 
ment servant, See CIVIL PROOEDURE CODE, 
60. 49 Bom. L. R. 697 (F.G.) 
SANCTION TO PROSECUTE—Practtce 
as to. 
Ju tea cannot be too 
that whenever a Government 
servant is with an offence, should 
consider at the v earliest possible stage 
whether sanction er a. 270 of the Govern- 
ment of India Act, 1985, or s. 107 of the 
Criminal ure Code, 1898, is in law 
necessary, and whether, if it is, it has been 
duly given, and they should express a definite 
opinion on the question. 
EMPERØR v. LAMBHARDAR 


and 


49 Bom. L.R. 609. 
SARANJAM TENURE—Incidenis 


Saranjam rules, operation of—Aderverse poe- 
session of scranjam land—Leoy Soe 
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SARANJAM TENURE—(Conid.) 


such lands become khalsa lands—Bombay 
Revenue Jurisdiction Act (X of 1876), Sec. 12. 
The whole structure of saranjam tenure is 
founded in the so right, which can 
change by conquest or by treaty. So founded 
jagirs a | saranjams, with the feudal incidents 
connected with them, are granted or witheld 
at the will and pleasure of the sovereign 
power, and, if the fixity of tenure is 
always subject to interruption and revocation 
by resumption, be it temporary or absolute In 
character. No incident normally fii es 
to private rights between subject 
will, hence, 


bs aie fetter or disturb the 

verie. pomossion by a private person for 
ree ong duration is nugatory before a 
paramount resumption or re-grant. - 

The saranjam rules made by Government are 
rules of convenience only. They do not 
exhaust the genéral power of Government or 
prevent Government from making a decistbn 
or determination referable to a particular 
sraranjam without altering the rules with 

rd to all of them. 
or about the year 1842 the then saran- 
jamdar of Gajendragad estate gave away land 
60 acres of saranjam lands to an 
ancestor of defendant No. 2, who was to enjoy 
its rents and profits in return for rende 
kulkarni services to the estate. In course o 
time the estate came to be divided among the 
three branches of the original saranjamdar’s 
family, which division was recognised 
Government at a later date. In 1929, def 
ant. No. 2 sold the land to defendant No. 8. 
The portion of the estate, which comprised the 
60 acres of land, fell to the share of the plaintiff, 
who complained to Government about the 
allenation. In 1892, Government directed 
that “full assessment should be levied and 
the assessment so recovered should be credited 
to Government.”” This was followed in 1086 
by another resolution which stated: ‘ The 
of the above said shares and thetr 
in the revenue records as separate shares 
not be deemed to amount to a 
of the estate of Ga. as in any manner 
partible or le and shall not in any 
way affect the right of Government to treat 
the said estate as an entire im le or 
inalienable saranjam estate.” e dispute 
between the Stitt and defendant No. 8 
was settled by Government by a resolution 
dated October 26, 1987, which directed: 
“ The lands which have gone into the posses- 
sion of one who is e total to the 
saranjamdar’s family and who does not do any 
service to the f: should be resumed but the 
resumption should be by the levy of full assess- 
ment whioh should be credited to Government 
and not to the saranjamdar, as the lands have 
been lost to the saranjamdar’s family for e 
long time and there is no obligation on Govern- 
ment 1 pay the assessment to the saranjam- 
dar.” e plaintiff having made a claim to 
the 60 acres of land, Government made a 
reference to the Court, under s. 12 of the 
Bombay Revenue Jurisdiction Act, 1876 :-—. 

Held, (1) that the saranjam tenure in the 
60 acres of land had not been destroyed by the 
adverse possession of defendant No. 2 and his 
predecessors-in-title ; 
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SARANJAM TENURE—(Conid.) 


(2) that the Government Resolution of 
1686 did not the nature of the tenure of 
the 60 acres y 

(8) that as a result o tie. resolution of 
` 1987 the 60 acres were resumed by Government 
by the levy of full assessment payable to 
Government, and thereby they ceased to be 
pert OF the saranjam and became khalsa 


DAULATRAO v. Province or Bomar. 
~ 49 Bom. L, R. 170 (#.B.) 


SCHEME OF MANAGEMENT of charity, 
lication to amend a. Jee CIVIL PROCEDURE 
DE, 8. 151. 49 Bom. L, R. 757. 


SEDITION, incitement to violence is not 
a necessary ingredient. See PENAL CODE, 
8. 124A, 49 Bom, L. R. 526 (P.C) 


SENTENCE, adequacy of, in cases of 
ing knives or in times of riot. 
Porcs Acr (Crry), s. 23(2). 

49 Bom. L. R. 340. 


~—propriety of. See Bompay HATION- 
ING ORDER, 1943. 49 Bom. L. R. 49, 


~—standardisation of. 
The Court in fixing the punishment for any 
crime must take into consideration 


the antecedents of the 
to the time of aspen hein character. 
All theese points must established by 
evidence. 

Obeervations on standardisation of sentences 
when the ture has fixed both the 
maximum and minimum sentences. 

Ecprnon v. Usman. 49 Bom. L. R. 346. 


SERVANT of Crown. See Caown SERVANT. 
f 49 Bom. L, R. 697 (F.C.) 
~—suit by a, to recover arrears of pay. 
Gee Locrrarion Act, Art. 102. 
49 Bom. L, R. 697 (F.C.) 
SETTLEMENT in favour of unborn children. 
Ses COMBTRUCTION OF DEED, SETTLEMENT. 
49 Bom. L, R. 882. 


SHARIAT ACT Ger coe 1937)—Testate 
succession— Whether ‘ahomedan con- 
tinucs to be governed by lindu law in matter 


"—Burden k 
Ta Bhaja Mahenedan, as far as testate 


y 
. dan law and not Hindu law, the burden is on 
him to establish afffrmatively that he is so 
usage. 


U. 
49 Bom. L, R. 793. 
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SLIP ORDER can be amended by the Judge. 
See Cvi Proœnunr Cope, s. 152. 
49 Bom. L. R. 645, 


SON EN VENTRE SA MERE can challenge 
alienation by father of pro 
See Hoou Law, GIT. 49 Bom. L, R. 775. 


SOPHER’S CASE. The ratio in Sopher's 
case has no application to trusts of a settlement 
inter vivos. See CONSTRUCTION or Dex, 
SETTLEMENT. 49 Bom. L. R, 882. 


SPECIAL CRIMINAL COURTS (RE- 
PEAL) ORDINANCE (XIX of 1943), 8. 3(D) 
Lia gg nal passed,” meaning 


Benton. 3, (1) and (4) of Be Bpoial Criminal 
Courts (Repeal) Ordinance, 1948, rendered 


convictions pansed, by Special Courts 
constituted under the Special Criminal 
Ordinance, 1942. 

The primary of the resmsiorn 
“sentence ay in s. 8(1) of the 


it, but it had no power to set the conviction 
aside or to direct a re-trial. 
KUMAR SINGH o. EMPERO. 

49 Bom. L. R. 227 (P.C.) 


SPECIAL JUDGES ACT (Burma X of 1943) 
—Whether the Act is ultor vires. 


Pte A RO o 


CHITTAMBARAM D. EMPEROR. 
clare mca iG 


SPECIFIC RELIEF ACT y Sneons 1877), 
8. 45—High oe a a 
Revenue a Britains, 


Stamp Act (II of 1 899) Se, 67 (1) May, ” 
7 of India Act 

. V, c. 2), Soc. 326—Question relating to 
o— Jurisdiction of High a 


revert 
High Court exercises original jurisdiction in 
answering questions under s. 59 of the Indian 
Stamp Act. 

When the h Court hears a case referred 
to it by the Controlling Revenue Authori- 


ty under s. 59 of the Indian Stamp Act, 
1o00, pre dildaar torr Poa a 
ts jurisdiction’ essen 

a inne 2 On a case referred to 
it, it {tz opinion on the point referred to it 
and the revenue authorities are then to dispose 
of it tu accordance with and in oohformity 
with the opinion expreesed by the h Court. 


In de the ref to Ht as 
above the Court is not in any way 
interfering the collection of revenue, so 


as to attract the bar created by s. 226 of the 
Government of India Act, 1985. 
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SPECIFIC RELIEF ACT, 8. 45—(Contd.) 


The High Court has to issue 
an order under s. 45 of tbe Specific Relief Act, 
1877, directing the Chief Controlling Revenue 
Authority to state a case under s. 57(1) of 


the Indian Stamp Act. 
Cmer REVENUE AUTHORITY 0. MAHARASHTRA 
Sugan Mns. 49 Bom. L. R. 893. 


——S, 54. See INJUNCTION. 
49 Bom. L, R. 84. 


——8. 55, See INJUNCTION. 
49 Bom. L. R. 84. 


STALL in ‘municipal market, ag óf 
license fees of. See MUNICIPAL Act ( J 
s. 401. 49 Bom. L. R. 811. 


STAMP ACT (u of 1899), 8. 57—Reference 
to High Cowri—“ May,” meaning > 

Looking to tho scheme object of the 
Indian Stamp Act, its s. 57(1) gives the subject 
defmitely a, right in certain cases to have a 
case referred to the High Court and pea 
makes it tory upon the reyenue a 
to exercise power gren to tt for the 
benefit of the subject. duty only arises 
when a serious point of law is to be considered, 
End the breach, of duty lies dica failure to 
appreciate that there is a serious point of law 
involved. The word ‘‘may”’ in the section has, 
therefore, imperative force. 
Creer REVENUE AUTHORITY 0. MAHARASHTRA 
Sucar Alms. 49 Bom. L. R. 893. 
————8OHB. I, art. 1—Indian Limitation 
Ad (IX of 1008), Sec 19—KEndorsement signed 

ade oe 


i: due after understanding — 

such endorsement o 

debt required to be stamped—. of 
such endorsement to save 

An unstam endorsement in the creditors’ 


account b which was signed by the 
debtor, after totalling two sums, one due 
as pri and the o due for interest, 
ended the words—‘found due after 
understanding accounts.” The creditor ad- 
mitted that he took the writing in order that it 
might serve the ose of acknowledgment. 
On the question w. this endorsement 
amounted to an acknowledgment which 
required to be stamped under art. 1 of Schedule 
I of the Indian Stamp Act, 1899 :— 

Heid, that the acknowledgment required to 
be stamped under the Indian Stamp Act and 
that it was inadmissible in evidence for the 
purpose of saving the bar of limitation under 
s. 19 of the Indian Limitation Act, 1908. 

The proviso to art. 1 of Schedule I of the 
Indian Btamp Act, 1899, will be appHoable oaly 
if the a t “contains” an express 
romise to pay. An implied promise to pay 

way of an inference an 
not sufficient for the 
purpose o the proviso. 

vo. NATWARLAL. 49 Bom. L, R. 81. 


———-——art. 43—Coniract nots—Pakke edatia 
presenting such nots to kis constiiueni——Risk of 
other party undertaken by pakka adatla— 


acknow. t, is 
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STAMP ACT, Art. 43—(Conid.) 


Exemption from stamp duty. 

A contract note presented by a pakka 
adatia to his constituent ad Pp or 
sale of commodities and 
na rogatus Wio other ole (nar Dor within 
the of art. 48 of the first schedule to 


the stamp Act, 1899, and is not charge- 
able with duty. 
Sup. or Stamps Y. RAMMRISHNALAL. 

49 Bom. L. R. 277 (F.B.) 


STARE DECISIS—Fiscal matters. 
The principles of stare decisis do 
not apply with their usual force where the 
on involves no flity of disturbance 
of titles, but is a mater between Govern- 


ment and the litigant. 
Suanxak 0. Boacwanr. 49 Bom. L. R. 72. 
iry of—Kffeet of. 


STATUTE, 

When an Act is repealed, or expires by lapse 
of time, the rules and orders made there- 
under also are repealed or expire, unless they 
are saved or continued by the repealing or 
subsequent enactment. 

The question, however, is one of construction 
whether the as to expiry of a 
statute are as to make it impossible for a, 
rosecution or other proceeding to be either 
[artati or brought: ta or whether 
on a true construction of a statute, the legisla- 
ture has provided that legal 
ther of a civil or criminal 


p 
with the Act after it has expired. 
Enrrrnon v. J. K. Gas Co. 

49 Bom. L, R. 352, 


STAY OF SUIT p arbitration. See 
ARBITRATION Act, 8. 84. 49 Bom. L. R. 431. 


STICK, of, in times of riot. See 
Potice Act ( ), 3. 23(2). 
49 Bom. L. R. 340, 


STRIDHAN. See Hindu Law, STEIDHAN. 


STRIKE, organising of, without lawful excuse. 
See DEYENCE of Inpa Rvixs, r. 38(1) (a). 
49 Bom. L. R. 336. 


SUCCESSION ACT (XXXIX of 1926), 
8. 113. See Consraucrion or Dæ, 
SETTLEMENT. 49 Bom. L. R. 882. 


SUGARCANE, business of , whether 
falls under Excess Profits Tax Act. See 
Excess Prorira Tax Act, s. 5. 

49 Bom. L. R. 629. 


SUITS VALUATION ACT (VII of 1887), 

S. 8—Court-fees Act (FH of 1870), See. r) (c) 

—Swit for declaration and i y 

of for court-fees and for jurisdiction— 
determination 


In a sult for declaration and injunction the 
plaintiffs valued thetr claim at Rs. 205 for the 
purpose of court-fees and at Hs. 15,000 for the 
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SUITS VALUATION ACT, S. 8—{Contd.) 


risdiction. The suit was tried 
Subordinate Judge and the 
tb it and the trial Judge ted the sult 
as a special jurisdiction suit. an appeal to 
the h Court by the defendants 
the di on of the trial Court, it was contended 
by the plnintiffs that the appeal was incompetent 
on the ground that the valuation for jurisdic- 
tion must be taken ‘o be the same as that for 
court-fees under 8. 8 of the Suits Valuation 
Act, 1887 :— 

Held, that the determination of the value for 
the payment of court-fees automatically 
determined the value for the purpose of juris- 
diction under s. 8 of the Suits Valuation Act 
and therefore the appeal against the decree 

assed in the suit lay not to the High Court 
Bat to the District Court. 

Under s. 8 of the Suits Valtiation Act, 1887, 
the determination of the value for court-fees 
decides the value for jurisdiction and not 


vice versa. 
BANSAL v. BHIKUBAI. 49 Bom. L, R. 545. 


f 
by a First 


SUNDAY, trial held on a, invalidity of. See 
CRIMINAL PROCEDURE, s. 561A. 
49 Bom. L. R. 148. 


SURETY—LIdabilty of surety. 

A creditor, onoo me principal debtor has 
made default, can upon. surety to pay 
without having pursued all his ies 

the principal debtor. 
u v. Province oF BONBAY. 
; 49 Bom. L. R. 209. 


. 


Security bond 
ecuriy. d Jor ae of 


suit--Form of security 
Code (Act V of 1908), O. XL, r. 5, App. G, 
Form No.-2, Sec. 161. 

The plaintiff filed a darkhast Bin 
execution of a decree. B appealed to the High 
Court against the decree and got a stay of 
exeoution on furnis security. A surety 
bond was executed by the defendant, wherein 
he bound himself for B's according to 
the decree of the h Court, ar 
for payment of decretal amount. He 
also gave geet | of certain lands in his 
session on which a charge was cree in 
rope of the decretal amount. The bond 
did not contain the name of any person in 
whose favour the hypothecation was made. 
The appe@l to the Court was dismissed 
and the plaintiff filed a suit against the 
defendant to enforce the liability under the 
surety bond. On the question whether the 
remedy by way of suit was competent :— 

Held, that inasmuch as the security bond 
waa not passed to any named person the suit 
was not the proper mode of enforcing the 
liability under the bond, and that the only way 
to enforce it was by the Court making an order 
in the original suit upon an application, to 


whieh the muriy wosa , that the property 
charged be sold unless before a day named the 
surety found the money. 
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SURETY —(Contd.) 


The formalities required in the form in 
Appendix G (No. 2) of the Civil Procedúre Code, 
1908, must stri observed. This form 
Tequires that the bond is to be given to 
some person and is not intended to be a mere 
undertaking to the Court. 

PrantapD v. Laxwava. 49 Bom. L. R. 542. 


TEMPLE—Right to partici in worskip of— 
Whether tah Talade Wahi oe se whee 
than one used in such temple—V. 
Tengalais—Right to adopt rituals in rival 
temple, 

Ano tight to partioipata In worship of a 
temple does not necessaril ey ee 
right to insist on using a other than the 
ritual in use in that temple. 

Hence, in suit temples consecrated to the 

in Madras dency the Tengalais 
have the right to conduct the worship accord- 
ing to their ritual. The are entitled 
to partil tion in the worship, ‘In oon- 
f or at least not interfering with the 
ritual On no account can the 


Tomato Righ to worship—Whether 


Under Hindu law, the right to worship in a 
lic temple and a riate o made 
devotees, enjoyed by members of pujari 

family by turns, can be sold by one to 
another member of the family. , 
HANMAPPA 0, HANMANTGAUDA. 

49 Bom. L. R. 871. 


TENGALAIS, right of, to conduct worship in 
a temple. Ses TEMPLE. 
` 49 Bom. L. R. 405 (P.G.) 


TODA GIRAS ALLOWANCE ACT (Bom. 
FII of 1887), 8. 3—"Heir,” meaning of. 

An “heir” within the meaning of s. 8 of the 
Toda Gtras Allowance Act, 1887, includes 
an adopted son and therefore adopted sons are 
not excluded from the operation of the Act. 
NARENDBASONGII 0. UDESINGHII. 

49 Bom. L. R. 318. 


——_——8. 4—"4Henate,”” meaning nG 
. The word *“ ” in 8. 40 Toda 
Giras Allowance Act, 1887, does not excliide a 
devise by will. 
NABENDRASINGJI D. UDESINGHII. 

+: 49 Bom. L. R 318. 


TOLLS ON ROADS AND BRIDGES ACT 
(Bom. II of 1875), 8.10. See LAND REVENUE 
CODE, s. 150. 49 Bom. L. R. 209. 


TRADE MARKS ACT (F of 1940), 8. 20. 
See Income-Tax Act, s. 10 9 gi. 
9 Bom. L. R. 52 


See TRADE MARKS Act, 8. 21. 
49 Borm. L., R. 52, 


———8.21. 
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TRANSFER OF PROPERTY ACT (IF of 
1883), 8. hts. See 


Hou re a E 4d Bom . R. 871. 


—sS, 13-—‘Ketends, pepis IEP 
Sections 18, 15, 16 and 20 of the er of 


Act are restrictive in character and 
the freedom of disposition. must be 
read in conjunction with ss. 19, 21, 22 and 14. 
Sections 13 and 20 read together show that 
in s. 18 the word ‘“‘extends,’’ contained in the 
expression ‘“‘extenda to the whole of the 
interest of the transferor in the 
, is directed to the extent of the 
subject-matter, and to the absolute nature of 
the estate conferred and not to the 
of its vesting. Vesting must, however, take 
place within the limits prescribed by s. 14, 
which is assisted by s. 10 whioh accelerates tho 
, when the time at which it is to take 
; not fled, unless a contrary inten- 


appears from the terms of the transfer. 
FRANROZE 0. TERMINA. 49 Bom. L. R. 882, 
——8. 39 


Under s. 89 of the Transfer of, Pro 

Act, 1882, (before its amendment by Act of 
1929), if the property left by a Hindu husband 
was ited or the transfer to the purchaser 
was of all the pro which was available for 
the payment of maintenance to his widow, 
and if the purchaser was proved to be aware of 
the. ciraimetancea. of Iho nye the transfer 
would be subject to the widow's right of 
maintenance. 


Dan Kurr v. Santa DEVI. 
49 Bom.-L. R 123 (P.O. ) 


———8. 63-—Fraudulen traufer— Provin: 
cial I Aad of 1920), 8. 54. 
neotvency 


` There is a aside 

‘er under s. 58 of the Transfer of Pro- 

Act, 1882, and aside a trans- 
under s. 54 of the apn Errea 


Act, 1920. In the former case the transfi 

voidable and can beavolded at the Instance of a 
creditor if it is proved to have been intended 
to defeat or delay the creditor, whereas in the 
latter case, if an application for insolvency is 
made within three months after the transfer, 
such transfer is void, if it is intended to defeat 
or delay the creditor, and not merely voidable, 
and as soon as it comes to the notice of the 
receiver, it will be annulled. 

Broxu o. DATTATRAYA. - 49 Bom. L R. 87, 


: Indian Lémitation Act X of 1008), 1908), 
Arts. 91, -180—Swit wit by cred creditor 


it nal eo 


1. SE roe a oct tie 8 of the 
Transfer of Act, 1882, for a declara- 
tion that a transfer by his debtor is intended to 
defeat or delay him and other creditors and is, 
therefore, not binding on them, is by 
_ Art. 120 and not by Art. 91 of the Indian 
Limitation Act, 1908. 

a In moh a suit limitation starts against 
plaintiff when he is fixed with the 
ae about the fraudulent. character of the 
transaction which he seeks to in his 
suit. The burden of proof is on defendant 


a 
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TRANSFER OF PROPERTY ACT, 8. 53 
Contd.) 


=j bo Mhow Mat tho plantit Hid. ioleir and 


definite knowledge of the fraud for more inan 
the period of limitation. The fact that the 

laintiff knew some facts such as would raise a 
Pare suspicion is not enough evidence to 

this onus. 

8. decision in Dattatraya v. Lakshman 
(88 Bom. L. R. 1418) that the canse of action 
or such a suit accrues when the transaction 
takes place is inconsistent with the 


4. The view expressed by Lokur J. that 
the right to sue in such a oase accrued to the 
plaint? when he decides to sue under s. 58 
of the Transfer of Property Act, denner, 

PURSHOTTAM 


ABDALLAKHAN V. 
-49 Bom. L. R. 875. 


RT 123—Indian Registration Act (XVI 


of 1908), Secs. 34, 58, 59—Deed in 
f of aif pea 


of , a rea 
presence o, one attesting wiiness—. x 
ing witness ore on oue identifying 
jes rg i Bhs identifying 

could be 

a a RA Of pitt in respect of 
immovable property affix their thumb 


fie deed ood bo cal @ be repeat ae 
P rii a 
under #, 128 of the Transfer of Property 
1882 :— 
Held, that the iden witness could not 
be said to be an-attesting ess, and as there ` 


was therefore no compliance with the require- 
ments of s. 128 of the 


129. See Manomepan Law, 
49 Bom. L. R. 669, 


TRESPASSER, possession of, when can it be 
adverse to mortgagor. See ADVERSE Possxs- 
SION. 49 Bom. L, R. 281. 


ULTRA VIRES—ZIncome-iaw assessed on 
the basis of provision held to be 
ultra vires—Asecesment 

An assesament to income-tax made under 


the providen by ee tax 
ierra y held 
to be ultra vires, is not a nullity an order 


of a Court lacking jurisdiction. Reliance 
such a provision is not an excess of jurisdiction, 
but a mistake of law made in the course of its 
exercise. Such a mistake can be corrected 
ue cae provided by the Act, 


RaLri6H u Co, v. Gov.-GENL. 
49 Bom. L. R. 530 (P.C.) 


on 


` 
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ULTRA VIRES—(Conid.) 


question whether a rule is, does not 
warrant stay of the suit. See ARBITRATION 
ACT, 8. 34. 49 Bom. L, R..431. 


—————-The Bengal Moneylender’s Act is 
not ultra vires. PRAFULLA KUMAR v. BANK OF 
CoMMERCE 49 Bom. L. R. 568 (P.C.) 


—_———The Bombay Rationing Order, 1948, 
is not wlira vires. 


EMPEROR V. PRATAFMAL. 49 Bom. L. R. 49. 
The Punjab Restitution of Mortgaged 
Lands Act (Punj. IV of 1988), is not ultra . 
Mron Ras v. Raxeta. 


. 49 Bom. L. R. 516 (P.C.) 


Special Judge’s Act (Bur. X of 1948 
is not ultra vires. OFS nom beh 864 (P.O) 


UNBORN CHILDREN, settlement in favour 
of. See CONSTRUCTION or Dexn, SETTLEMENT. 
49 Bom. L. R. 882. 


UNLAWFUL ASSEMBLY, use of fire in 


disposal of. Se Porce Acr cr), s. 80. 
49 L. R. 829. 

VADAGALAIS, nae oe to te in 

worship at T es TEMPLE. 


49 Bom, L. R. 408 (P.C.) 


WAGES, income-tax on, See Incomm-Tax 
Act, 8. 7. 49 Bom. L. R. 66. 


WAIVER of notice of motion. See Practice 
(Civ), Noricz or Moriox. 
49 Bom. L. R 439, 


WARRANT, form of. See GAanBLING Act, 


BT. 49 Bom. L. R 180. 

~ WORDS & PHRASES: 
Peds: or p to act in the dis- 
sharge his officlal duty.” Se CEDONAL 


Procepure Conr, s, 197. 49 Bom, L, R. 609. 


“ After making such further inquiry as he 
thinks fit,” See Bompay Rent RESTRIOTION 
Onvnrance, 1942. 49 Bom. L. R. 414, 


“ Agricultural land.” See GOVERNMENT OF 
Inpa Acr, 1985, List. IT (21). 
49 Bom. L. R. 264 (F.C) 


See Crvm PROCEDURE 


“u ” 


Cons, s. 60. 49 Bom. L. R. 867. 
“ Allenate.”” Ses Topa GIRAS ALLOWANOES 
ACT, 8. 4. 49 Bom. L. R. 318. 


“And not before.” See Masorrry Acr, 


s. 8. 49 Bom. L. R. 775. 
“ Anything done or to have been 
done in pursuance of Act.” See Monici- 


ral Acr (Bonoucus). s. 206. 
49 Bom. L. R. 724 (F.B.) 


“ Application to take a step in and of 
execution of the decree.” See Lunrarion 
Act, art. 182 (5). 49 Bom. L. R. 864. 
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“ Assesment made under this Act,” Sæ 
INCOME-TAX Act, s. 67. ae 
49 Bom. L. R. 530 (P.C.) 


“ Avalad.”’ See Consrrucrion ov Docu- 
MENT, SAKAD 49 Bom. L. R. 789. 


“ By order of the Governor of Bombay. 
See GOVERNMENT OF Inpa (Provinctal 
tions) (Corrupt Practices and RLEecrion Peri- 
TIONS) ORDER, 1936, s. 4. 

49 Bom. L., R. 468. 


“ By virtue of.” See Potice Act ct) 
s. 80. 49 Bom: L. R. 829. 


“ Capable of being used as a weapon of 


offence.” See Porrox Acr (Crry), s. 282). 
49 Bom. L. R. 340. 
“Carrying.” See Porce Acr (Crrvy), 
8. 28(8). 49 Bom. L. R. zad. 


“Deemed to be.” See Incoate-rax AND 
Excess Prorrrs Tax (VaLwrpyr o¥ Notices) 
ORDINANCE, 1944, 49 Bom, L, R. 200. 


“Dispose of.’ See Derece or INDIA 
RuLrzs, r. 81 (£). 49 Bom. L. R. 117, 
“« Dying intestate.” See Hnormu Law or 


Dee ence ERT) Acr. 
49 Bom, L. R. 1 (P.G.) 


“ Expressed.” See GOVERNMENT OF INDIA 


ACT, 8. 40. 49 Bom. L. R. 352. 
u Extends.” See Transren OF PROPERTY 
ACT, 8. 18. 49 Bom. L. R. 882, 


“ Fact discovered.” See Evinence Acr, 
s. 37. 49 Bom. L. R. 508 (P.Q) 


“Found due after understanding ac- 
counts.” See STAP Act, art. 1. 
49 Bom. L, R. 81. 


“ Go armed.” See Anus Acr, s. 18. 
49 Bom. L., R. 807. 


“Government of Bombay.” See GOVERN- 
MENT OF INDIA (C.P.) (E.P.) Order, s. 4. 
49 Bom. L. R. 468, 


a Heir.” 
AcT. 


See Tona GRas ALLOWANCE 
49 Bom. L. R. 318. 


“In accordance with.” See Bowsay Cor- 
TON CONTRACTS ACT, 8. 8. 
49 Bom. L. R. 649. 


* In accordance with law.” 
Aor, art. 182(8). 49 Bom. L. R. 864. 


“In cases of emergency.” See GOVERN- 
MENT oF DDL Act, 1985, 9th sch., s. 72. 
49 Bom. L. R. 3852. 


“ In the opinion of the Provincial Govern- 
ment.” See nceorastery Ade. 8. 41) (a). 
49 Bom. L. R. 92 (F.B,) 


See LIMITATION 
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“Judgment, decree or final order.” See 
Government OF INDIA Act, 8. 205. 
49 Bom. L. R. 591 (F.C.) 


“Lawful authority.” See DEFENCE oF 
Inpa RULES, r. 88(7) (a). 
49 Bom. L. R. 336. 


See DEFENCE oy INDL 
49 Bom. L, R. 336. 


“ Lawful excuse.” 
Rouwezs, r. 88 (1) (a). 


“Legal proceeding.” 
OPERATIVE Secrets Act, 8. 51. 


u May.” Ses Stamp Act, s. 57. 
49 Bom. L. R. 893. 
“ Minor.” See Lincrarion Act, art. 126. 


49 Bom. L. R. 775. 


“Not proved.” Ses lUw;sorvency Acr 
(PROVINCIAL), 8. 75. 49 Bom. L. R. 671. 


“Qld trademarks.” 
Acr, s. 10 (3) (xii). 


aa Or.” 
TIES ACT, s. 59 (1). 


. “Out of.” 
TION ACT, 8. 


See Income-Tax 
49 Bom. L., R. 52. 


See Bompay CO-OPERATIVE Socm- 
49 Bom. L., R. 168. 


ese Womrwen’s COMPENSA- 
, 49 Bom. L. R. 539. 


“ Persons.” See LIKMTTATION Act, art. 126. 
49 Bom. L. R. 775, 


“ Politcal Pension.” See CIVIL PROCEDURE 
Cone, s. 60. 49 Bom. L. R. 784. 


“ Prejudicial act.” Ses Derencr or INDIA 
Roures, r. 84 (6) (c). 
49 Bom. L. R. 526 (P.C.) 


“ Proceedings in execution of decree.” 
Ses Crvi Procepure Cone, O. XXII, r. 12. 
49 Bom. L, R. 333. 


“ Proper Court.” See LIHITATION AOT, 
art. 183 (5). 


“ Provincial Government.” See GOVERN- 
score OF INDIA (C.P. GE Oe ai 4. 
9 Bom. L. R. 468. 


" Salaries.” Ses Incour-rax Act, #. 7. 
49 Bom. L. R. 66. 


“ Sentence passed.” Ses SPECIAL CRININAL 
Court (REPEAL) Order. 
49 Bom. L. R. 227 (P.C.) 


“Shareholder.” Ses INCOME-TAX Act, 

s. 28A(T). ` 49 Bom. L. R. 61. 
t Specially empowered.” See Game 
Act, & 6. 49 Bom. L. R. 798. 

“ Street.” See Pornic Act (Crry), s. 283). 

49 Bom. L, R. 340. 

“ Struck off.” See Crvi Procrpure Conr, 

O. XXI, r. 63. .49 Bom. L. R. 853. 
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“ Such as.” See Income-rax Act, s. 4(3)(1). 
49 Bom. L. R. 187. 


“Suit for the recovery of a debt.” See 
EOMBAY AGRICULTURAL DEBTORS ACT, 8. 87. 
49 Bom. L. R. 219. 


“ Taking any othar stepa in the proceedings." 
Kes Rasen ton ACT, 8. 84. 
49 Bom. L. R. 431. 


“ Things done or omitted to be done.” See 
GOVERNMENT OF Ixpia Act, s. 108(€). 
49 Bom. L. R. 352, 


“Under colour of.’ See Pouce Acr 


(Disraicr), s. 80. 49 Bom. L. R. 829. 
“ Vansha’ para.” See CONSTRUCTION 
or DEED, Baxa. 49 Bom. L. R. 789. 


t Pa See WOLRMEN’S COMPENSATION 
1) (m). 49 Bom. L. R 791. 


See Hindu Law, WILL. 
49 Bom. L. R. 847. 


“ Waras.” 


“ Without lawful authority or excuse,’ 
See Dervence OF INDIA RULES, r. 88(J) (a). 
49 Bom. L. R. 336. 


WORKMEN‘S COMPENSATION 
(FILI of hile 8. 
Workikn’s Co 


ACT 
X1) (m) Magis: See 
MPENSATION Act, Sch. 

49 Bom. L. A "791, 


———_8. 3-—_Workman Givploiyed 

in doekt during 

sustained merken ones f akip pest Se 
Whether i 


in docks— aros “out of 

workmen’s CM; . u 

A during last 
Mae re fie Bombay docks aod as ti 

result of the osion the wall of a 


the docks sud collapsed. A hot me 
of metal got into st was Teft of the godown 
and hit a workman’s to be 
amputated. On a claim VL ee 
compensation in Poke cade thar ie 

was contended employer that the 
P tinct crac Er the di ore 
workman’s employment, did not arise ‘out of” 
his employment within the meaning of s. 8 
of the Workmen’s Com: tion Act, 1928 :—- 

Held, (1) that an dent could not be said 
to arise out of employment unless the risk of 
such an accident had been, even before the 
accident, inherent in the employment itself to 

ter or lesser extent ; 

2) that employment in the Bombay docks 
d the late war carried with it an inherent 
risk, wever remote, of injury by reason of 
such an explosion 

(8) that, therefore, the accident arose out 
of a risk inherent in the employment itself 
and can therefore, be said to have arisen out 
of the employment. 
Mounsat & Co. v. YESHWANT. 

49 Bom. L. R. 539, 


———_—8ch. aia fae of workman— 


tHon—Dearness qowanes Value neo privtiage of 
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WORKMEN'S COMPENSATION ACT, 
Sch. IV—(Contd.) 


free quarters and free water—‘' Wages", what it 
means and includes 

In estimating compensation payable to the 
heirs of a deceasod workman under sch. tv of 
the Workmen’s Compensation Act, 1928, the 
Commissioner took into account Rs. 25 which 
was-the moathly pay of the deceased, and also 
Rs. 10 which was paid to him as monthly 
“dearness allowance, and added Rs. 10 for the 
concession given to him of free quarters and free 
water by employer. The employer having 
appealed against the last two items :— 

Held, (1) that the’ dearness allowance was 
rightly included, since it was in no sense a 
bonus, but was something which attached 
continuously to the wages in order to enhance 
ieee ee 
with the cost of ltv 

(2) that the am ies of free and 
the water were properly taken into considera- 
tion, because they were a-continuous amenity 
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WORKMEN’ 8 COMPENSATION. ACT, 
Sch. IV—(Conid.) 


coming directly within the sort of privileges 
and benefits uded in the definition of 
tirages” in s. XI) (m) of the Act. 
GODAVARI SUGAR MILIS V. SHAKUNTALA. 

- - 49 Bom. L. R., 791. 


WORSHIP, right to, in a temple. Ses 
TEMPLE. 49 ‘Bom. L. R. 405 (PG.) 


————right of Pujari to, in a temple, 
whether transferable. See Hipu Law, 
TEMPLE, 49 Bom. L. R. 871, 


WRIT of Certiorari Ses CEETIRIORI. 
49 Bom. L. R. 454: 


————-of Prohibition, See Cexrionant. 
49 Bom. L. R. 459. 


of quo warranto, See Quo Wan- 
RANTO. 49 Bom. L, R, 531 (P.C.) 
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CONTRACT, DEFINITION OF 


Many attempts have been made to define the concept of contract and in s. 2 
of the Indian Contract Act we have an attempt at an elaborate analysis of this 
concept. Sir W. Anson defines ‘agreement’ as ‘‘the expresion by two or more 
persons of a common intention to affect their legal relations. ’’ 

Without attempting to comment on the various definitions of the oe con- 
tract’ I propose to make some observations on the definition of ‘contract’ which 
is contained in a. 2 of the Indian Contract Act and to show how it is defective 
and how it can be replaced by a much simpler and better definition. 

Section 2 of the Indian Contract Act (which will hereafter be simply referred 
to as s. 2) first defines a proposal. A proposal when accepted becomes a pro- 
mise, The desire of the promisor leads to ‘consideration for the promise’. 
Section 2 then defines an agreement as ‘every promise and every set of promises 
forming the consideration for each other’. Section 2 then finally defines a con- 
tract as ‘an agreement enforceable by law’. 

Most commentators while commenting at great length on each of the clauses 
of s. 2 have very little or no comment on the section as a whole. Every one of 
the clauses appears to be logical when considered separately but if we consider 
the section as a whole it would appear that the definition of contract contained 
in s. 2 is very unsatisfactory. For convenience of reference cls. (a), (b), (d), 
(6), (f) and (4) of & 2 are reproduced below. 

(a) When one person signifies to another his willmgness to do or to abstain 
from doing anything, with a view to obtaining the assent of that other to such 
act or abstinence, he is said to make a proposal : 

- (b) When the person to whom the proposal is made signifies his assent there- 
to, the proposal is said to be accepted. A proposal, when accepted, becomes a 
promise : 

(d) When, at the desire of the promigor, the promisee or any other person 
has done or abstained from doing, or does or abstains from doing, or promises 
to do or to abstain from doing, something, such act or abstinence or promise is 
called a consideration for the promise: 

(e) Every promise and every set of promises, forming the eonsideration for 
each other, is an agreement: 

(f) Promises which form the consideration or part of the consideration for 
each other are called reciprocal promises: 

(h) An agreement enforceable by law is a contract. 

Let us first turn to cl. (e). According to this clanse every promise is an 
agreement. So also every set of promises forming the consideration for each 
other is an agreement. If every promise is an agreement, then why try to ana- 
lyze the concept of agreement by trying to distil ont of it the concept of pro- 
mise (proposal, acceptance and consideration). 
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The idea that every promise is an’ agreement is somewhat strange notwith- 
standing that in s. 2 it has been provided that an agreement enforceable by law 
isa contract. If A says to B ‘I am willing to sell you my house. Are you will- 
ing te purchase it?’ and B says ‘yes’, this would mean that there is a promise 
and an agreement which is not in accordance with legal notions. If A invites 
B to dinner on a Friday if that be convenient to B and B assents we don’t say in 
legal language that there is an agreement although B may have promised to 
dine with A on the. Friday. I have already referred to Anson’s definition of 
an agreement as the expression by two or more persons of a common intention 
to affect their legal relations. To say that every promise is an agreement is not ` 
in accord with legal notions. 

According to the scheme of s. 2 in the case of reciprocal promises there must 
be two acceptances. But this is not in accord with common notions. If A says 
to B “I will sell you my house for Rs. 50,000” and B accepts the offer, there is 
a contract. But according to s. 2 what A proposes must be accepted by 
B and B’s counter proposal must in turn be accepted by A before there can be 
reciprocal promises. In the illustration given B’s acceptance of A’s offer to 
sell B his house for Ra. 50,000 will have to be treated not only as an acceptance 
of A’s proposal converting the latter into a promise but also as a counter pro- 
posal which must be deemed to have been accepted by A thereby converting B’s 
counter proposal into the.reciprocal promise. This is an unnecessarily elaborate 
fiction which s. 2 requires or: to give another illustration. If A meets B 
and says to B ‘‘T will sell you my house for Rs. 10,000” and B says “I accept 
your proposal or offer and I agree to pay Rs. 10,000 for your house’’, this would 
not be a contract adcording to the definition in s. 2 because B’s statement 
amounts to an acceptance of A’s proposal converting it into a promise but it 
would still be necessary for A to accept B’s counter proposal before it can be 
called a reciprocal promise. According to the definition in s. 2, if A changes his 
mind and refuses to assent to B’s counter proposal there would be no contract 
although A’s offer has been accepeted on the spot by B. But s. 5 says that ‘‘a 
proposal may be revoked at any time before the communication of its accept- 
ance is complete as against the proposer but not afterwards. This section is of 
no use because although A’s proposal has been accepted by B and such accept- 
ance is complete as against A, still A can refuse to assent to B’s counter propo- 
sal-and there can be no contract by reciprocal promises unless B’s counter pro- 
posal is assented to by. A, according to the definition in s. 2. Nor can it be 
argued in such cases that A’s proposal having been converted into a promise is 
a contract because in that case there would be no reciprocal promise and A’s 
promise without, ‘the consideration of a reciprocal promise would not be a con- 
tract. 

. Another difficulty also arises in such cases. If A meets B and says to B “I 
will. sell you my house for Re. 10,000” and B says “‘I accept your offer’’, have 
we. 8.case of a single proposal from A made with a view to obtaining the assent 
‘of B and assented to dy B in which case there would be only one promise or have 
we a case of reciprocal, promises? According to cl. (a) of s. 2 when one person 
signifies to another his willingness to do or to abstain from doing anything with 
a view to obtaining, the assent of that other he is said to make a proposal and 
when the proposal ja assented to it becomes a promise. So according to the 
wording of cls.. (a) and (b) we have only one promise and not reciprocal pro- 
mises unlees fiction is resorted to. At will be necessary to resort to the fiction of 
a proposal by B, made with a view to obtaining A’s assent and also the fiction 
of A’s assent to B’s imaginary counter proposal. 

Let us now turi to eli. (d) and (b). In cl. (d) we find the expression ‘“‘pro- 
mises to do or to abstain from doing something’. Having in cl. (a) used the 
term ‘promise’ in a tapon sense it‘appears that there was a lapse to the popular 
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tise of the term in cL (d). For according to the definitions in s. 2 a person can- 
not promise but-a person can makè a proposal. Promise requires -2 pər- 
sons, namely the person who makes @ proposal and a sscond person who accepta 
it. If the word ‘ promise’ in cL (d) is used in the sense in which it is used in 
<L {b) then the idea of ‘consideration’. is still further complicated. In cases of 
consideration consisting of a promise, it is necessary that ‘‘at the desire of the 
-promisor, the promisee or any other person should propose to do or abstain from 
+ dòihg 'something’’ which should be accepted. If here we remember el. (a) de- 
fining a proposal as a person signifying to another....with a view to obtaining 
the ‘assent of the other it would be apparent that ls. (a), (b) and (d) read 
together lead to a labyrinth of confusion if we read the word ‘promise’ in el. (d) 
‘im the gense in which it is used in a. 2. 

The attempt made in s. 2 to analyse the concept of contract into fragmentary 
concepts of proposal, acceptance, promise, consideration in the form of a coun- 
ter ‘proposal accepted by the original proposer merely leads to confusion. AS 
observed by Pollock the exclusive pursuit of the analytical method in dealing 
- with legal conceptions may lead into- some straits and if the pursuit be obsti- 
mate may lead us into sheer fictions. Analysis is often useful but should not 
be carried too far. I would suggest a less elaborate and simpler but equally 
-offective definition of ‘contract’. 

~ I would retain the definition of a ‘contract’ as'an agreement enforceable by 1 iaw 
‘hae I would suggest a simpler definition of * mer thus: 

Thare is an agreement 

when two persons make a reciprocal ‘promise to do or to ei from do- 
ing anything as mutual consideration for each other’s promises 

or i 
« When a person has done or abstained from doing or does or abstains from 
‘doing anything in consideration of which the second person promises him with 
-his assent to do or abstain ftom doing something. ` 

Br one clause would take: me place of els.’ (a), (b), (6), (8), (6) and (f) 
-of 8, 2 

The second part of this daie can-be suitably modified to provide for consi- 
-deration proceeding from the promisee or any other person. 

A contract may also be defined as ‘‘a non-gratuitous promise assented to by 
the promises j making a reciprocal promise or otherwise and enforceable by 
law. a? 

V, B: RAJU, 1.0.8. 
AVYAVAHARIKA DEBTS Tr 

Turg topic of avyavaharika debts is a topic about which, to quote the words 
.of Kamalakara in Vivada Tandava used in another connection, ‘‘the lawyers 
fight tooth and nail’’. The decisions on the question as to what are’ avyavaha- 
rika debts are so bewildering in variety and complexity that a uniform clasifi- 
«ation is well nigh impossible: The decisions again of thé different High Courts 
have not been uniform Though the term ‘‘avyavaharika” -has been variously 
translated and rendered by different scholars and jurists its exact scope and 
extent have yet to be defined. It.has not yet been possible to give an exact de- 
finition or an exhaustive enumeration of the debts that come-under the category 
peu hare debt”. I is one of the legal. conundrums of Hindu. joriepru- 

ence 

In the view of a Hindu sages a debt was not only an obligation but a ain, 
"the consequenées of which follow ‘the debtor into the next-world, Brihaspati 
BAYS: 


4 THE BOMBAY LAW REPORTER, (you. XL. 


“ He who having received a sqm lent or the Hke does not repay it to the own 3, will be born. 

hereafter in his creditor’s house, a slave, a servant, a woman or a quadruped.” i 
aaien Sra a Ns a: | 
a wee va ga: sgt wae è 

So the liability of a son to pay the father’s debta arises from the moral and 
religious obligation to rescne him from the penalties arising from the non-pay- 
ment of his debts. This is familiar to students of Hindu law as the doctrine 
of pious obligation of the son te pay his father’s debts. Originally this ligbility 
to pay one’s father’s debts was quite independent of the receipt of assets. But 
now the liability of the son, grandson, or the greatgrandson to pay the debts of 
their ancestor is no longer a personal liability. They are not liable for such 
debts unless they receive assets and they are liable to the extent of the assets 
received. 

Where the debt is of an illegal or immoral character there can certainly be no 
religious obligation and so the son cannot be liable to pay it. The Smritikaras 
laid down that son is not liable to pay the debts of the father when they are of 
such a character as to fall within one or other of the exceptions recognised by 
them. It is the nature and limits of the exceptions which give rise to contro- 
versy. 

Brihaspati says: 

“ The sons may not be compelled to pay sums due by their father fortspérituous Hquare, for 
lomes at play, for promises made without consideration or under the tnfiyence of lust or anger 
or sums for which he stood surety, or a fine or a toll or the balance either (of them)."” 

Grae qart every wa ye | 
Sree ERY ye TTT 1 
Usanas says: 


“ Tha son need not pay the fine or the balance of a fine, a toll or the balance of a toll, or any 
debt of the father which ts not Vyavaharike.” 


PE TT SAS TT Ee rey aT | 
Aa gf geo we TRT, 1 
Manu, Yajnavalkya, Gautama and Vyasa ‘also Jay down similar exceptions. 
The exceptions may be classified as follows :— 
(1) Debts for spirituous liquors. 
(2) Debts for lustful pleasures. 
(3) Debts for losses at play. 
(4) Unpaid fines. 
(5) Unpaid tolls. 
(6) Debts due for anything idly promised or promised without consideratiom 
or any thing promised under the influence of wrath. 


(7) Suretyship debts due as surety for appearance or for confidence or henesty- 
of another. 


(8) Commercial debts and 
(9) Debts that are not vyavaharika or avijavaharike debts. 


The category of debts that are not vyavahartka is to be found in the enu- 
meration of Usanas and Vyasa only. 


The word ‘avyavaharika’ has been variously construed. - 
Amongst the commentaries and commentators :— 
Apararka explains it as 4 amafi: ‘‘which is not righteous or proper”. 


Balambhatti explains it as “4 ggAnrqarfter:” ‘not for the benefit of the 
family.”’ 


Smriti Chandrika and Viramitrodaya both explain it as “@yOet,”, ‘incurred 
for spirituous liquora’’. 
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Vivada Chintamani explains it as “saerenf@ogpt,” ‘‘what is beyond the 
ofdinary conduct of a person”. . 

Antongst the modern text-book writers and jurists :— 

Girish Chandra Tarkalankara renders it as ‘‘what is not necessary for life”. 

Whitley Stokes explains it as ‘‘improper, not sanctioned by law or custom”. 
Colebrooke renders it as ‘‘repugnant to good morals’’. 

V. N. Mandlik, Jogendra Nath Bhattacharya and Dr. Ganganath Jha trans- 
late it as ‘‘not proper’’. Gharpure renders it as ‘‘not legal or capable of being 
recovered by a suit”. 

Amongst the Judges :— 

In Chhakauri Mahion v. Gaga Prasad! Mookerjee J. tollowing Bohtling and 
Roth, Wilson and Monier Williams renders it as ‘‘not lawful, usual or custo- 
mary’. In Venu Gopala v. Ramanadhan Chetty®, Sadashiv Ayyar J. para- 
phrases it as ‘‘not supportable as valid by legal arguments and on which no 
right could be established in the creditors’ favour in a court of justice’’. 

In Durbar Khachar v. Khachar Harsur? Knight J. translates it as ‘‘un- 
usual, or not sanctioned by law or custom’’. 

In Govindprasad v. Raghunathprasad*, Beaumont C. J. renders it as ‘Negal, 
dishonest or immoral’’, 

In Hemraj v. Khem Chand®, Sir Madhavan Nair delivering the judgment of 
the Judicial Committee says (p. 508): 

“The translation of the term avyavabarika [debts used in Hindu law by Colebrooke as ‘debts 
for a cause repugnant to good morals] makes the nearest approach to the true conception 
of the term...., and may well be taken to represent fts correct meaning. In their Lordships’ 
view, the term does not admit of a more precise definition.” 

The extent of the exemption covered by this word avyavaharika haa given 
rise to a great many cases which cannot be reconciled. Mayne is of the opinion 
that the last category of avyavahartka debts is not an independent category but 
only a residuary one comprising debts which are ejusdem generis with those that 
have been enumerated.: But Wassoodey—. in the full bench case of Govind- 
prasad v. Raghunathprasad rightly obsérved (p. 604) + 

u But the application of the rule of ejusdem generis would be out of place in view of the faot 


While considering whether any particular debt is an avyavaharika debt it is 
not material to consider whether the estate in the hands of the son is enriched 
by the debt, though this aspect of the question seems to have been gone into in 
some of the decided cases, eg. Durbar v. Khachar, Peary Lal Sinha v. Chandi 
Charan Sinha®, 

Because it is now firmly established that the word is intended to denote the 
nature of the character of the debt which creates the liability: Hunooman- 
petsatid Panday v. Mussumat Babooes M. Koonweree,’ and Gidharjee Loll v. 
Kantoo Lall.8 

It is also settled that the duty cast upon the son being religious or moral the 
character of the debt should be examined from the standpoint of justice and 
morality. As observed by Wassoodew J. in the full bench ease referred to 
above ‘‘it will be seen from the different interpretations given to the word that 
there is a noticeable agreement in the acceptation of the primary sense of the 
word that is, that it lays down a standard of moral conduct’’. It is also perti- 
nent to note here that the debts which are specifically excepted by the Smriti 
ft L L. R. 89 Cal. 862. 5 ee 46 Bom. L. R. 808, P. c 
1912) L L. R. 87 458. 6 (1906) 11 C. W. N. 168. 

L. R. 83 348, T 856) 8 M. I. A. 898. 
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texts and which create no pious obligation in the son for their payment are abnost 
all attributable to the vicious indulgences or follies of the father. oq, in every 
case of an avyavaharika debt there must have been a lapse on the part of the 
father from a certain standard of moral conduct. The sharp cleavage of opi- 
nion. as reflected in the various decisions upon the subject is due to the different 
degrees of turpitude which are set down as determining or limiting the applica-- 
tion of the rule. The extreme view is that nothing short of the father’s crimmal-— 
ity ought to save the son whilst the counter supposition is that a alight lapse 
from strict rectitude is enough. 

It is well settled law now that the son is not liable for a debt’ incurred by the 
father in cirenmstances which would render the father liable to criminal pro- 
secution (Bat Mani v. Usafah', The Muhammadan Association of Meerut v. 
Bakhshi Ram?, McDowell & Co. v. Ragava Chetty?, and Shrimats Widya Wanti 
v. Jai Dayat). 

It is also well established that a son is liable for money for which the father 
haa to account in a purely civil capacity (Hanmant Kashinath v. Ganesh 
Annajs®>, Venkaiacharyulu v. Mohana Panda®, and Gurusaran Das v. Mohan 
Tal’), 

On the question of the son’s liability for the father’s misappropriation a dis- 
tinction has been drawn in some of the cases, 

` In Chhakaurs Makton v. Ganga Prasad®, Mookerjee J. said (p. 872) :— 

*“ where the taking of the money itself is not a criminal offence, a subsequent misappropria- 
tion by the father cannot discharge the son from his Habilty.to satisfy the debt ; but the position 
i Areni bbe monay ae been taken Ny ne Saves and Tapie oprieted under aaa 
which render the taking tteelf a oriminal offence.” 

As Mayne remarks ‘‘the distinction however would seem to be an artificial one 
and derives no support from the texts of Hindu law declaring the son’s liability’’. 
This question which has been the subject of conflicting decisions in the Courts 
in India, was raised before the Privy Council in the case of Toshanpal Singh v. 
District Judge of Agra®. The Judicial Committee observed (p. 360): 

‘ | “A father, it was said, who accepta a sum of money to be held‘for another, or to be applied 
in a certam way, comes at once under a Hability, ex contractu or quasi ex contractu, although 
there may be no right of action against him until he has been guilty of some breach of duty, 
and this right of action may be enforced against his sons, although it appears that ultimately 
the father has oriminally made away with the fmd. This contention was supported by elaborate 
q@itation of authority. On the other hand, ft was contended by the appellants, in an argument 
supported also by s great array of oases, that there were debts of a father with a stigma far short 
of criminality attached, for which his sons are not liable.” 

The former contention was characterised as ‘‘a difficult and doubtful question 
of law” which did not call for a decigion in that case. In Govind Prasad’s 
Wassoodew J. was of opinion that the qualification introduced by Mookeries T 
which is referred to above goes much beyond the requirements of the rule and 
that it did not conform to the view of the Privy Council in Toshanpal Singh’s 
casa. i 

The next important question is whether a son would be liable for a debt of 
the father arising from conduct which was blameworthy but fell short af ren- 
dering him liable to criminal law. This question was left open by the Privy 
Council in Toshanpal Singh’s case. 

~The Madras High Court went too far in Natasayyan v. Ponnusani' and Venw 
gopala v. kamanadhan Chetty in considering the gon liable in almost in all 


1 (1980 38 Bom. L. R. 130. 6 (1920) L L. R. 44 Mad. 214. 

2 (1884) L L. R. 6 AT. 384. 7 (1923) I. L. R. 4 Lah. 98. 

8 (1908) I. L. R. 27 Mad. 71. 8 (1911) L L. R. 39 Cal. 862. 

4 (1931) L L. R. 18 Lah. 356. 9 (1984 L. R. 61 T A. 880. ) 
5 (1928) L L. R. 43 Bom. 612, 10 (1892) L L. R. 16 Mad. 99. 
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eases in which the father could be held civilly liable for the debt. It was ob- 
served in. Natasayyaon’s cage (p. 104): 

“Upon any intelligible principles of morality a debt dus by the father by reason of his 

having retained for himself money which he was bound to pay to another would be a debt of the 
most sacred obligation, and for the non-discharge of which punishment in a future state might be 
expected to be inflicted, if any.” 
This was approved in Venugopala’s case and it was observed that the test of 
son’s liability was whether the father would be civilly liable for the debt. If 
this means that it ig essential for the gon to prove criminal liability of the 
father in order to claim exemption, it must be stated that there is no warrant 
for such an assumption in the texts. Most of the categories of the exempted 
debts, laid down in the Smriti texts and enumerated in an earlier part of this 
article, are not debts of a criminal nature. And as Beaumont C.J. rightly 
observed in the Bombay full bendh case: ‘‘It seams to me repugnant to good 
sense to construe ancient texts in the light of a system of criminal jurispru- 
dence developed long after’’. So we are not justified in putting too restricted 
a meaning on the word avyavakarika and thus extending the liability of the 
son under the doctrine of pious obligation as is done in Natasayyan's case and 
Venugopala’s case. As Coutts Trotter C.J. observed in Subramama Ayyar 
v. Sabapathy Atyar’ (p. 867): 

u The doctrine [of pious obligation] is an {logical relic of antiquity unsuited to any but 
a primitivo and patriarchal society. We have to apply it within the limits made binding upon 
us by the decisions, but I think we should refuse to go a step further.” 

The two -Madras cases vir. Natasayyan v. Ponusamt, Venugopal Naidu v. 
Ramanadhan Chetty have been disapproved by the same High Court in a later 
case, Muthusami v. Pichat Rowthar®, and in Ramasubramania v. Sivakami 
Ammal®, Venkatasubbarao J. expressed the view that it was not essential for 
the son to prove criminal liability against the father in respect of the debt in 
question in order to claim exemption from payment of such debt. 

Venkatasubbarao J. in Muthusami’s case -after dxamination of the authori- 
ties himself suggested the following two rules (p. 845): 

(1) If the debt is in its inception not immoral, subsequent diahonesty of the father does 
not exempt the son. 

(2) It is not every impropristy or any lapee from right conduct that stamps the debt as 
immoral The son can claim fmmunity only, een the fathers condiot is atterty repugnant to 
good morals, or is grosaly unjust or flagrantly dishonest. 

With regard to the second rule Beaumont C.J. remarked in'the full bench 
case. (p. 602): | 

...L am not sure that the adverbs materially strengthen the statement of the rule,” and His 
himself stated the rule as “the son can clatm immunity when he proves that the debt 
of the father was of a character which was illegal, dishonest or immoral.” - 

‘With regard to the first rule also both Beaumont O.J. and Lokur J. expressed 
doubts as to its exact meaning and the full bench consisting of the above two 
Judges and Wassoodew J. was unanimous on ‘the point that there can be only 
one relevant date to consider and that is the date on whieh was incurred the 
liability of the father which'is sought-to be enforced against the son. The 
question must be whether at that date the Hability was of the nature alleged. 
The facts in the Bombay full bench case were:—One Govindprasad died leav- ' 
ing among others interested in the estate, a widow Tarabai, a son Vasudev, a son 
Balakrishna who was said to be lunatic, and a daughter who married defendant 
No. 3. The plaintiff was adopted by the widow of Vasudev after her husband’s 
death and he sued amongst others Tarabai, defendant No. 1 and defendant No. 
‘3 for possession of the estate of Vasudev. .It -was found that the defendants 
were in possession of the estate of Vasudev as mere trespassers and it was or- 


1 (1997) L L. R. 51 Mad. 361, vs. © 8 [1935] A. L R. Mad. 841. 
2 [1997] A. I. R. Mad. 344, oa ae 
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dered that plaintiff do recover possession of all the moveable and immovable 
property claimed from all the defendants, the property including a sum of 
Rs. 6,500 odd. In 1936 a darkhast was issued to recover the sum of Ra. 6,500 
odd with interest and costa. The darkhast was not only against defendants 
Nos. 1 to 4 but alsé against the son of defendant No. 3. The son contended, 
amongst other that the debt of his father defendant No. 3 was avyava- 
karika and so his in the family property was not liable to be attached. 
It was observed by the full bench that defendant No. 3 was in possession of 
property to which he had never any sort of right. He was not a member of 
the joint family of Vasudev at all; he was the husband of one of the daughters 
of the original head of the family. It was found that defendant No. 3 had 
needleasly intermeddled with the property and made it to disappeer. lt was 
therefore held that the claim against the son was in respect of a liability essen- 
tially dishonest in character and incurred for a dishonest purpose and that the 
gon’s share was not liable, the debt being avyavahartka. 

It is to be noted that Lokur ‘J. in the full bench ease stated that Durbar v. 
Khachar was not disapproved in any of the Bombay cases. In Durbar v. 
Khachar where a dam erected by the father caused obstruction to the passage 
of water to the property of another, the son was held not liable to pay damages 
adjusted aguinst the father and it was observed that under Hindn law (p. 
351) : 

“The son is not to be held liable for debts which the father ought not, as a decent and 
respectable man, to have incurred. He is answerable for the debts legitimately incurred by his 
father: not for those attributable to his failings, follies or caprices.” i 
On identical facts in Ohkakauri Mahion v. Ganga Prasad! Mookerjee J. cume 
to the opposite conclusion and held the debt was not avyavaharika. In Bal v. 
Maneklal?, Patkar and Tyabji JJ. wete not prepared to accept Knight J.’s 
rendering of avyavahartka as ‘unusual’. 

It has been stated above that their Lordships in the Bombay full bench case 
expressed doubts as to the exact meaning of the first rulè laid down by Ven- 
katasubbarao J. and their Lordships stated the dictum that :— 

“ In order to determine whether the son is Hable for the father’s debts the relevant date is 
the date on which the liability of the father was incurred and which Hability is sought to be 
enforced against the son.” ' 

It is most respectfully submitted that this dictum does not carry us far. Let 
us take an exmple. A borrows a sum of money from B, say, on April 1, 1943. 
On that day when the liability is incurred by A, A has no intention to spend 
the moneys for illegal, immoral or dishonest purposes. Here it will be seen 
that the act of borrowing by which the liability arose is not repugnant to good 
morals nor is the liability incurred for illegal, immoral or dishonest purpose. 
Now on April 1, 1944 A spends the money for spirituous liquors or for immo- 
ral purposes. The question is if A’s son would be liable to pay A’s debt to B. 
It is clear that according to thé texts themselves A’s son would not be liable. 
But if the above test as to the date laid down either in Venkatasubbarao J.’s 
rule (1) or in the Bombay full bench case the son would be liable. It is suggest- 
ed by the present writer that to determine whether a debt or liability is avya- 
vahartka we have to consider not only the nature of the act out of which the 
debt or liability arose, but also the nature of the purpose for which the debt or 
liability is in fact incurred and if dither the act or the purpose is cvyavahurika 
the debt or the liability would be avyavaharika; and it is immaterial to con- 
sider the time or the date on which the act is done or the debt is incurred. If 
this test is accepted then in case of torts and crimes, it is the nature of the act 
which gives rise to the liability’ that determines the nature of the liability. 
And in case of debts ex contractu or quasi ez contractu it is the nature of the 


1 (1911) L L. R. 39 Cal. 883. 3 (1981) 34 Bom. L. R. 55. 
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purpose for whié¢h the debt is incurred that determines the nature of the debt. 
In á récent cage before the Privy Couneil, Hemraj v. Khem Chand’, the Judi- 
-cial Committed state (p. 507)? 

i te Gla) Spiptata to bo daak aa: paiva aia on y, that examination of the nature 
-de Ghatacter af the debt should be made with referance to the time when tt originated, in other 
words when the liability was first incurred by the father. If on such examination, ft is found 
that at its inception the debt was not tarnished or tainted with immorality or Megality, then it 

must be held that it would be binding on the son. This principle, stated as r. 1 by Venkstasubba 
and Madhavan Nair JJ. in Michwamal v. Siva Kami Ammal, respectively, in language almost 
ddentiodl, is amply borne out by the numerous authorities which they have examined.” 
‘So the tule No. 1 of Venkatasubba Rao J. with regard to which Beaumout C.J. 
stated in the Bombay full bench case “I am not sure I appreciate its meaning” 
and which Lokur J. characterised as ‘‘somewhat misleading’’ is affirmed by 
their Lordships of the Privy Council. The facts of the case before the Privy 
‘Council were:—In a partition suit between Hemraj, Danpal and others, which 
was referred to arbitration and a decree in terms of the award was passed by 
the Court, a promissory note for Re. 5,264 dated November 22, 1924, executed. 
in favour of Danpal for money advanced by him out of jomt family funds, was 
-allotted to Hemraj. The award provided that the document should be filed in 
‘Court within seven days of the decree. Danpal did not file the promissory note 
within the specified time but he filed instead, without giving notice to Hemraj, 
another promissory note dated June 21, 1926.° Hemraj filed his application 
for execution of the decree on January 9, 1928. Danpal then filed on February 
‘6, 1928, the promissory note dated November 21, 1924, by which time it had be- 
come time-barred. On December 3, 1928, Hemraj filed a suit for the amount 
due uuder the aforesaid promissory note making executants of the note defend- 
afita Nog. 1 to 3 and Danpal defendant No. 4. The suit was dismissed against 
defendants Nos, 1 to 3 as barred by time but it was decreed against Danpal. 
It was admitted in the suit that the document dated January 21, 1926, was a 
forgety. The proceedings showed that Danpal allowed the promissory note to 
become barred by time by acting fraudulently towards Hemraj. In the execu- 
tion application takèn out by Hemraj on March 16, 1936, to execute the decree 
in the above suit, the respondents who were sons of Danpal (Danpal in the 
théanwhile having died) took the objection that since the debt was created by 
‘the misconduct and stupidity of Danpal’’ there was no liability on their part 
to pay and therefore the ancestral property in their hands was not liable to be 
attached and sold. The Subordinate Judge upheld the objection and dismissed 
the application. Hemraj appealed to the Allahabad High Court but the appeal was 
disthissed on the ground that the debt was avyavekartka. Hemraj then appeal- 
ed to the Privy Council. The judgment of the Judicial Committee was deli- 
veted by Sir Madhavan Nair who was himself one of the Judges to decide the 
case in Muthuammal v. Ssvakamt Ammal. The Judicial Committee took the 
first rule laid down by Venkatasubba Rao J. as a settled one and ‘‘clear on 
principle and on authority’’ and applied it to the facta of the case. Their 
Lordships say (p. 509): 

“The subsequent dishonest conduct of Danpal, which led to the suit and the decree, so 
much relied upon by the Courts in India and made the basis of their decision, cannot in their 
Lordships’ view affect the nature of the father’s debt which at its inception was a just and true 
deb ia 
‘Their Lordships quote the passage from Natasayyan’s case, which is already 
referred to in this article, with approval and it was held that the debt was not 
avyavaharika. It may be noted here that Lokur J. in the Bombay full bench 
‘ease’ had stated that the above Natasayyan’s case went too far in hoid- 
ing the son liable almost in all cases. The Bombay full bench case was referred 
to by the Judicial Committee just in passing but was not discussed. As the , 
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rule No. 1 framed by Venkatasubba Rao J. is affirmed and applied by the Privy 
Council in the above case of Hemraj v. Khem Chand it means that the. principle 
embodied therein is to be the ruling canon while considering the avyavaharika 
nature of any debt in question. The writer has already shown the fallacy 
underlying this rule by an illustration. If the above rule is to hold good then 
in case of debts ex contractu or quasi ez coniractu the purpose of the debt at 
the very time when that debt is incurred must be avyavaharika. If the pur- 
pose is not avyavahkarika at the inception of the debt then the debt is bindjng 
on the son even though the money borrowed or received is m fact spent for 
immoral, illegal or dishonest purpose at a later date. It is most respectfully 
submitted that this would result in introducing artificial tests which are not 
only not warranted by the Smriti texts themselves but are in fact contrary to 
the spirit of the texts. It would seem that the Judicial Committee was not 
laying down the rule as applicable to all cases in all circumstances. For their 
Lordships state at p. 508 (Hemraj’s case) after stating the abové rule, ‘‘The 
rule is not rigid but has to be applied with reference to the circumstances of 
each case”. 

L. J. MANJEEKAR. 


THE BOMBAY AGRICULTURAL DEBTORS’ RELIEF ACT. 


Tira Bombay Agricultural Debtors’ Relief Act (Bom. XXXVII of 193% 
as modified by Act VII of 1945) is unhappily and very loosely worded and at 
times the wording is not quite clear too. It, therefore, sometimes creates doubts. 
aud confusion as regards interpretations of sections and the procedure to be 
followed under the Act. An humble attempt is made in this article to discuss: 
some of the points which deserve careful consideration. 

(1) Section 2(5) defines ‘‘debt’’ and says that it means any liability, in cash 
or kind, whether secured or-unsecured due from a debtor. The liability must 
be due from-a debtor obviously meaning thereby that applications have to be 
sent to the Board for adjustment of the debts due on the date of the establish- 

.ment of the Boards. It appears from the correspondence in the Times of India 
that this meaning of the word ‘‘debt due’’ is even approved by the Revenue: 
Department of the Government of Bombay. If this interpretation is accepted’ 
the Board cannot then consider debts which are not due from the debtors con- 
cerned on the date of the establishment of the Board. For instance the debt 
under simple mortgage bond is which is due say in 1946 or onwards or some 
instalments granted by the decree which are made payable in 1946 and after 
cannot be the object of consideration by the Boards. How can the Board liqui- 
date all debts of the applicants debtors then? Even in s. 31(4) the words used 
are ‘‘debt due from a debtor’’ obviously meaning that that debt will be only 
discharged if no application is made, which is due on the date of the establish— 
ment of the Board. It is feared that this interpretation of the words ‘‘debt 
due’’ would frustrate the very object of the Act. 

(2) Section 18(1) provides that the applications under s. 17 shall be accom- 
panied with such Court fee as may be payable under the Court-fees Aet, as if 
the application was a plaint in a suit for accounts. Are such applications to 
be treated all along as suits for accounts? The question regarding the Court 
fee to be paid on applications which the applicant will be required to make in 
the course of the proceeding before the Board as for instance for the appoint— 
ment of the guardian of the minor opponent or giving fresh addrees or any 
additional information or applications of the like nature. Some chairmen 
accept such kind of applications with a court-fee of annas three only, treating 
the proceeding before them as a proceeding all along in a suit for accounts. 
Some, however, insist upon a court-fee of annas 8 on such applications; for im 
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their opinion, itis only the first applications ynder s.. 17 that are to be treated 
as if they were plaints for accounts. Otherwise proceedings before them, are 
P ings under ordinary civil suits. In this connection another view is 
that such kind of applications during the course of a proceeding before the Board 
which is considered to be not a Court at all shall not be accompanied by any court- 
fee whatsoever. For, the Boatds are not Courts but they are in a way a sort of 
arbitrators and the applications before the arbitrators are not required to be 
accompanied by a court-fee at all Definite instructions are, therefore, 
necessary in this matter for the guidance of the applicants before the Court. 
- (8) Thè Bombay High Court has held that the Debt Adjustment Board is 
not a Court and High Court cannot interfere in revision with the orders passed 
by the Board (People’s Own Prov. & Gen. Co. v. Guracharya'). That is really 
a very great hardship to the applicanta, under the Act. Under the Act the 
appeal is only allowed on such special grounds mentioned in s. 12 "only. Those- 
grounds are corruption or misconduct, illegal or any error of law. On findings 
of fact and appreciation of evidence the Board decision is necessarily consider- 
ed to be final and conclusive. They will be then in a position of persona de- 
‘signata which is obviously not proper. AU the orders passed by the Boards 
must be subjected to the jurisdiction of the High Court in revision if not of 
the District Court like the orders of all the Civil Judges. It is feared that this 
kind of position must not have been -contemplated even by the framers of the 
Act. Suitable amendment should be made in the Act itself. 

(4) Section 32(1) says that every debt due from a debtor shall be deemed 
to have been duly discharged if no application has been made by the creditor 
to the Board within the prescribed period. Sub-clause (2) of this section gives 
exception to the above rule which says that the above subs. (1) would. not 
apply if (i) the debtor has made a representation to the creditor by his-act or 
omission that he is not a debtor and (ii) that his total debts do not exceed 
Ra. 15,000. The word ‘‘and’’ in the above sub-s. (2) indicates that'the above 
two conditions must be fulfilled simultaneously if the creditor wants to take 
‘advantage of sub-a (1). If the debtor makes only representation that he is 
"hot a debtor then the creditor cannot take advantage of the exception provided 

_’ by sub. (1). So also if the debtor makes the creditor believe that his debt is 
snore than Rs. 15,000 he should also not get advantage though under s, 26 he 
is entitled to have it. It is, therefore, submitted that only one of the condi- 
tions in the sub-section.should be really sufficient to enable the debtor to get 
the advantage of the exception provided by sub-a. (1). In other words, there 
should be ‘‘or’’ instead of “‘and’’ in this sub-section. ; 
(5) Section 87(1) says that all suits, applications for execution and pre- 
ceedings for the recovery of any debt pending in any Civil or Revenue -Court 
shall be transferred to the Board. The question is whether this section refers 
to also appeals and revigional applications and whether the- section -refers to 
Civil or Revenue Courts of initial jurisdiction only or whether it refers to 
Courts of appellate or revisional jurisdiction also. The word ‘‘proceeding’’ has 
been defined by the Lahore High Court ‘‘As a matter which proceeds or is going 
on’’ and has accordingly been held to include an appeal also (Murad v. Official 
Recatver, Jhang?), though’ the same High Court has also held that the word 
“suits and proceedings’’. have different meanings in different statutes (Kirpa 
Singh v. Ajaipal Singh®). It is not quite clear, therefore, what meaning is at- 
tached to these two words ‘‘suits’’ and ‘‘proceedings’’ in this section. © ' 
Section 46(1) also says that any decree or order passed by a competent 
Court shall be deemed to be binding between the parties. In this section also 
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the question is whether the competent Court means Court of the origmal juris- 
diction or whether it also means the Courts of the appellate jurisdiction. If 
the pending appeals are not transferred to the Boards then the Boards cannot 
adjudicate upon debts involved in matters in the appellate Courts.‘ If these 
inatters pending before the appellate Courts including the High Courts are 
transferred to the Boards the Boards would be in a way sitting in judgment 
over the decision of the first Court. The intention of the framers of the Act 
must be clearly and unequivocally expressed in the very words of the section. 
Suitable amendment is, therefore, immediately called for. 

(6) Proviso to s. 16 Jays down that the period of doing one single act shall 
not be enlatged by more than thirty days. Service of summons is one act. The 
Board fixe the time for return of summons. Summons is not served. Time 
is enlarged by thirty days more. Even then summons remains unserved. 
Under this Proviso no further time can be granted as the limit of thirty days 
allowed is over. What is to be done then? How is the summons to be served 
and how is the Board to proceed in the matter? Same is the case with other acta 
of tho Board also. Date of hearing is fixed. The party is unable to attend 
owing to illness and is not likely to recover within thirty days. He asked for‘ 
adjournment: from time to time on the strength of the medical certificate. 
Apparently the Board cannot proceed in his absence. What is to be done? The 
wording of the proviso is absolutely mandatory and no discretion whatsoever 
is left to the Board. It is humbly submitted that this proviso is unworkable 
and deserves amendment. 

(T) Section 3, sub-s. (tv), says that no applications need be made in respect 
of any sum advanced after the date of establishment of the Board solely for the 
purpose of financing crops, thereby indicating that if money is advanced to the 
debtors for any other purpose, the applications will have to be made in due 
time to the Board against such debtors. Thus supposing money is advanced 
to the debtors on say 30th October the application for that debt will have to be 
made on 31st October necessarily. Otherwise there is a likelihood of that debt 
being altogether discharged. So also no money can be advanced to a debter, 
under the Act after the stipulated period for any other purpose by ordinary 
creditors for no action will lie to enforce claims of such sums advanced tó deb- 
tors for any other purpose other than the crop flnance by any person who ise ` 
not authorized by Government to advance loans to debtors. (s. 37, r. 38). 

(8) Some loan is advanced to a debtor on the pledge'of moveables. This is 
a liability which is a debt under the Act. This amount then will have to be 
included in the award. But there appears to be no provision in the Act to 
enforce the creditor to hand over the articles pledged to the debtor concerned 
jost as provision is made to specify the condition in the award subject to which 
the immoveable property in possession of the creditor shall be delivered to the 
-debtor [s. 54(1)]. In the case of immoveable property mortgaged the creditor 
has unnecessarily to take recourse to the Court of law to get his amount re- 
covered by sale of the property. While in the case of pledges of moveables 
the creditor can himself recover the amount after the period prescribed is over 
and after a due notice to the pledgor. Is this right of the pledgee given by 
the Indian: Contract Act taken away by this special enactment? i 

(9) A debtor under the Act means either an individual or an undivided 
Hindu family. An undivided Hindu family has advantage of beihg a debtor 
under the Act even when one of its members is a debtor. Primary teachers have 
got the Co-operative Banks. These teachers who are members of the Bank on 
their own personal security and on the security of two sureties. Those mem- 
‘bers happen to be members of the joint Hindu family of which one of the mem- 
‘bers is. a debtor under the Act. Those members of the bank then become 
‘debtors of the Bank. Is the debt incurred by such members deemed to be 
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a debt of the undivided Hindu family which is indebted? Jt is understood that 
that, Bank has made applications to the Boardg in case of such members. It is 
very doubtful whether such kind of applications can be at all entertained by 
the Board. 

(10) There is prevalent a common belief amongst the creditors that the loans 
eannot be advanced to the individuals who are debters under the Act on the 
seeurity of their lands but there is no harm to take sale-deeds of such lands of 
the debtors and on this supposition many transactions of sales have been regis- 
tered in the last few months. Section 67 is very revolutionary in this matter. 
This Section clearly says that no alienation made by a debtor who is a party to 
any proceeding or an award of any property belonging to the debtor be valid 
except with the previous sanction of the Provincial Government. Therefore, 
transactions of sales of lands belonging to debtors who are party to the pro- 
esedings before the Board will be obviously null and void ab initio. The words 
“ Any property’’ indicate that the alienation of the moveables also is prohibit- 
ed’’. Tt is feared that some of the creditors who have become vendees from 
such debtors will have to lose both their money as well as the lands purchased. 

(11) It is unfortunate that some of the individuals who ought really to get 
advantage of this Act do not come under the definition of the word ‘debtor’ of 
the Act, e.g., a debtor who has mortgaged all his lands with possession to a ere- 
ditor cannot possibly take advantage of this Act ag he cannot be a holder nor 
ean he cultivate the lands if he is not-a tenant of his mortgagee. This seems 
to be rather harsh. 

Thes are some of the points in the Act which struck the present writer. He 
has ventured to place them before the legal public for consideration. 


K. B. GAJENDRAGADKAR. 


, REVIEWS. 

Polock’s Principles of Contract. By P. H. WINFIELD, K.C., LLD., Emeritus 
Rouse Ball Professor of English Law. Jnpon: Stevens & Sons, Ltd., 
119, 120 Chancery Lane, w.o, 2. Bombay Agents: N. M. Tripathi, Ltd., 
Princess Street, Kalbadevi Road. 1946. Twelfth Edition. Roy. 8vo. Pages x} 
and 602. Price £2 net. 

Sin Frederick Pollock’s studies on the English Law of Contracts have long 
been the bocus classtcus on the subject. Its twelfth edition is by Dr. P. H. Win- 
fleld, whose name hag been familiar in this country by hig treatises on law. 
The scope of this work was limited to the formation and the discharge of a 
contract. It ig enlarged in this edition by adding a chapter on ‘‘Remedies for 
Breach of Contract.’’ The text of this treatise has been accepted as an au- 
thoritative exposition of the law, which hag materially acted in development of 
the law. It is therefore here maintained in tact, except where it is modifed or 
made redundant by subsequent judicial pronouncements. The additions made 
to the text are indicated by square bracketa. The present edition is a thorough- 
ly modernised version of the standard work and amply maintains the reputa- 
tion it bas achieved by its earlier editions. It will be, as it has already been, 
a favourite text-book both in the Court-room as well as in the clags-room. 





History of Dkarmashasiras. By P. V. KANE, 3LA., iar, Advocate, Bombay 
High Court. Poona: Bhandarkar Oriental Institute, 1946. Vol. IO, 
Roy. 8vo. Pages xlv and 1088. Price Rs. 30. 

Te third and the penultimate volume of the monumental work of Mahama- 
hopadhyaya Kane on the Dharmashastras of Hindus has seen the light of day, 
and it is but euphemism to say that it is worthy of its predecessors. In fact it is a 
remarkable product of the rare Sanskrit scholarship and the deep study of the 


2 \ 
14 THE BOMBAY LAW REPORTER. {voL. XLX, 


‘egal lore of its distinguished author. ` The subject-matter of the present volume 
ig in live touch of a Hindu of today. The materials which go to make up the 
volume have been gathered together by a detailed and critical study of the 
Vedas, Smritis, Commentaries, Epics, classical literature and inscriptions of 
old spread over this vast peninsula and some of the old norms have been com- 
paréd and contrasted with the mediaeval notions and the current ideas obtain- 
ing in England and India, ferreted out of the English literature and judicial 
decisions. In a sense this work is more than a history. “It is a solid contribu- 
tion on law, as it was, as it is, and as it should be. And this in short is a key 
tto the contents of this volume. : In its broad aspect the volume deals with three 
‘subjects: Rajdharma, Vyavahara and Sadachara. To take the first heading, 
it deals with government and statecraft, and occupies the first 240 pages. It 
will be interesting’ to note that the official hierarchy of old consisted of nearly 
200 officers high and low: they are catalogued in an appendix at pp. 975-1007. 
-An astrologer, a keeper of the royal seal, a spy, and a superintendent of morals 
find places there, An examination of the constituents of the State shows that they 
were seven. The first limb of the state was the King, under a system of monarchy, 
while oligarchy and republic were not unknown. The duties, liabilities and 
responsibilities of the King are enumerated, and the question is debated under 
what conditions can a King be deposed. The second constituent of the State 
‘were ministers, whose number varied from three to eighteen. The tenure of 
_ their office was forty years; and they had their own code of qualifications, 
duties, pay, sick-leave and pensions. The third item, State territory waa a. fluid 
thing. There were no sharply defined boundaries, though there were boundary 
officers. The wide tract of territory from Surat to Kanya Kumari was labelled 
as Konkan. The fourth head of Capital or durga found its sub-divisions into 
Brahmin colony, palace, courts of justice, offices, craftsmen, cemetery and tem- 
ples. The matter for the next heading of fmances and taxation is collected 
from the well-known work of Chanakya, the Mahabharata and inscriptions of 
-Ashok, and at p. 186 is to be found comparison of the rules with the principles 
‘deduced by Adam Smith. Learned Brahmins and women were exempted 
from taxation; and widows were supplied by the State with work to ensure 
their maintenance. The all-important ‘topic of the Army is handled next, and 
here the Shantiparva of the Mahabharata, Kautilya, Manu and Yajnavalkya 
are laid under contribution. The composition of the Army was, infantry, 
cavalry and chriots. It is interesting to know when camels and elephants 
joined the equipment. It is certain that rifles and cannons were not known. 
‘It is questionable whether gunpowder ' was. known, though a powder ‘called 
“agmchurna was used: in hand grenades. The last anga of Rajadharma is alli- 
-ances with neighbouring kingdoms. The theory’ of balance of power, i.e. 
-mandala, was not unknown. The end-all and be-all of the State is discussed 
cat pp. 285-241. The bulk of this volume (pp. 242-824) is devoted to Vyava- 
-hara, i.e, adjective and substantive law. The authorities ranging from Apas- 
-tamba Sutras to the Vyavahara Mayukha (ie. from 500 s.o. to 1700 aw.) are 
-drawn upon. The germs of the law of procedure are to be found in the Rig 
Veda’ Vajsaneya Samhita, and Taiteriya Upanishad. The ordeals by fire were 
` known in the Upanishad period. Justice was the King’s concern, and was 
administered by his substitutes called Prad-vivika who can be drawn only from 
the upper varnas. The definition of Vyavahara is examined at pp. 246-248. 
The substantive law was made up of eighteen titles (p. 249). Complaintt.was 
necessary in all cases, civil as well as criminal, though in some cases the King 
‘could act suo motu (pp. 250-253). The four: feet of-a decision, viz, dharma 
(confession), vyavahare : (witnesses and documents), charita- (customs written 
:down in King’s records) and Rajashasana. (King’s flat). are discussed: at 
‘pp. 260-262. In ancient India there were five kinds of Courts; viz. thrde~pan- 
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chayats, Judges’ Court and King’s Court (pp. 280-284). The system 
of jury “was in vogue; lawyers were not known (pp. 288-290).: Levy 
ee ee the victorious party had. to pay 5 p.e and the 
osing party paid 10 pec. (pp. 294-296). The aphorism 'of Katyayana 
ORE D in deciding causes was the death of Justice’’ was engraven deep in the 
minds of Judges (p. 297). ` At pp. 297-98 we have four stages of a suit: peint 
written, statement,. evidence (viz. documents, possession and witneases), and 
nirnaya (decision). Documents can either be registered or. 
Gral evidence was not allowed to vary the terms of written documents (pp. 
3811-815). Witnesses were classified into twelve categories (pp. 330-360). 
There was no cross-examination (p. 345). Circumstantial evidence was ad- 
missible though treated as dangerous (pp. 355-858). There were nine kinds 
of ordeals, and they arè compared with British ordéals (pp. 861-878). The 
chapters dealing with substantive law (pp. 411-818) are of live interest to 
lawyers. The law of debts (pp. 414-454), damdupat (pp. 423-425), gifts (pp. 
471-475), partition (pp. 548-576), impartible property (pp. 585-590), sons 
(pp. 595-661), adoption (pp. 652-699), successton (pp. 700-765), reunion (pp. 
766-769), stridhan (pp. 770-802), maintenance (pp. 808-876), and wills (pp. 
816-818). These chapters discuss the principles of textual law with enough 
but not too much detail. Wherever a decided case has gone beyond the text, 
it is subjected to a healthy and helpful cniticiam. Arguments are heaped one 
upon another to assist a lawyer to a ‘decided cases in the future. Every 
lawyer interested in Hindu law will do well to read this portion for himself. 
The third part is devoted to Custom or Sadachara (pp. 825-973). The mate- 
rials here are drawn from the Purva-Mimansa, Dharmashastras and modern 
decisions. Every lawyer knows. that ‘‘a clear proof of custom outweighs the 
written text of law”. Conflict between them both will ‘and does arise (pp. 
857-874). We have customs of the caste (p. 881), and of Buddha (p. 883). 
‘Certain customs are forbidden in the Kali Yuga (pp. 885-968). We have a 
very interesting discussion on the customs prevailing in the modern Indian 
law (pp. 969-978). We would ask every Jawyer to study the contents of this 
learned tome. It will give ‘him a proper perspective to approach any problem 
in Hindu law. The volume is much more than a history. It is a human docu- 
ment intimately connected with every aspect of the life of a Hindn existing as 
an individual and as a member of society. We await the appearance of the 
final volume with anxious expectation, and hope. that time, leisure and health 
will combine to permit the author to finish his labour of love. The promised 
contents of that volume are.of absorbing interest, chief among them being prayas- 
chitta, shraddha, paurana dharma, the ewentials of our culture, its future, the 
‘coming social and other trends and their impact on the dogmas and ideals of 
Dharmashastras. Sanskrit savants have appreciated Kane’s scholarship by mak- 
ing. him president of the All India Oriental Conference at Nagpur this year. 
‘The Government of Bombay have recognised his merits by making him a Maha- 
mahopadhyaya. The Bombay High Court appellate side Bar, of which he is an 
outstanding member, have honoured themselves by putting his portrait im the 
Kirtikar Law Library. It now remains for the Bombay University, of which he 
is a brilliant alumnus, to decorate him with a doctorate degree. 


Principles of of Hind Taw. By Sm Divsnan MULLA, Kt, P.0., O.LH, M.A, LLD 
Tenth tion by Sm Vera Ramesam, Kt, pa, B.L, Canourra: The 
Eastern Law House Ltd., P18 Ganesh Chunder Avenue, 1946. Roy. 8vo. 

- Pages lxi and- 7538. Price Ra. 18. 

Siz Dinshah Mulla’s treatise on Hindu law has now become a legal classic on 
the subject. It has made a name for-itself by its excellent arrangement, clearly 
expressed: statements of ‘principlés, refreshing criticisms of decided cases, and 
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a wide sweep of the case-law. During the seven years that have elapsed since 
the appearance of the last edition, a number of legislative enactments has been , 
added to the statute book and a large volyme of case-law has been turned out 
by the Privy Council and High Courts in India. They have been carefully 
worked into the text of the book, which has arcordingly been remodelled and 
revised. The editor has done his task with his usual Jearning and insight. 
The result is an edition which well-nigh maintains the reputation which the 
earlier editions have earned. New seta of circumstances ever arise calling forth 
application of principles settled long ago, now requiring extension of a rule 
and now necessitating curtailment of its broadly expressed terminology. This 
work has always been of use not only ag a statement of the law as it exists to- 
day but also as a guide in broadening it ‘‘from precedent to precedent’. The 
get-up of this volume is in kegping with the standard attained by Mulla’s 
books. 


The Trial of Wiliam Joyce. By C. E. Becauorer Roperts, Barrister-at-Law, 
Lonpon: Jerrolds Publiaherg (London) Limited, 47, Princes Gate, aw. 7, 
1946. Demi 8vo. Pages 191. Price 16s. net. 

Or the several volumes that have appeared in the Old Bailey Trial Series, thig. 
indeed is a very interesting one. Tt is notable alike for the points of law in- 
volved and for the tragic circumstances in which the misguided William Joyce 
found himself enveloped. Wiliam.Joyce, nicknamed Lord Haw-Haw, deli- 
vered, during the progress of the secbnd world war, harangue of a highly 
treasonable character, over the wireless. The point of law involved was whe- 
ther a person born in America but residing in England and holding a British 
passport could be tried in British Court for treason committed while on the 
German territory. The House of Lords decided the point in the affirmative: 
Joyce was tried at the Old Bailey and received a death sentence, which he 
suffered in due course. Able counsel on both sides did their best. The book 
contains a verbatim report of the trial and forms an interesting reading. 


Background To Indian Law. By the Right Hon Sm Groraz RANKIN, 
p.o. CAMBREDGE: University Press, 1946. Demi 8vo. Pages 228. Price 
12s. 6d. 

A MOURNFUL interest attaches to this book for its brilliant author breathod' 
his last almost on the morrow of its appearance. The author, whose name is. 
familiar to every lawyer jn this country, was a popular Chief Justice of Bengal 
and a brilliant member of the Judicial Committee of His Majesty’s Privy 
Council. The judgments delivered by him are models of close reasoning and 
compact statements of law. The views held by the learned author are always: 
. entitled to much weight. A recent contribution by him on Hindu law to the 
Journal of Comparative Legislation showed his deep study of that law. His. 
edition of Mahomedan Law showed that he was equally at home in that law, 
In short he did not touch any subject that he did not adorn. 
In this entertaining book the learned author describes how the early Codes 
clothed by regulations in the three presidencies of Calentta, Madras and Bam- 
bay were replaced by comprehensive and precisely drawn Acts of the Legisla- 
ture. The reader is told shortly the legislative literature surrounding some of 
our main Acts. The historical background to our present law and the prin- 
ciples on which it is made to rest furnish a key fo the interpretation of our 
law. 


Comparative Law. By H. C. Gurrermer. 1946. Lonpon. Cambridge Univer- 
sity Preas, 200 Euston Road, Pages xvi and 208. Price 12s. 6d. 
Trs book is the first of a new series which is designed to give scope for fulf 
treatment of Public and Private International Law and Comparative Law. The 
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coniparåtive method of legal study and research has come to be recognised as 
the best means of promoting a community of thonght and interests between the 
lawyers of different nations and as_an invaluable auxiliary to the development 
and reform of different systems of law. The author of this book, in dealing 
with this difficult subject, first explains the origin and meaning of the phrase 
‘Comparative Law’, then he describes the various purposes for which the com- 
parative method may be used and the manner in which it functions and fmally 
estimates the value of Comparative Law as an instrument for the growth and 
development of the law. Much learning and labour has gone to the making of 
this book which deals with comparative law in a systematic manner. The 
literature on the subject is scattered, fragmentary and difficult of access, and 
this important publication will be of great service in providing material for 
those who wish to use the comparative method of legal study or research. 


Indian Company Law. By M J. Serena, Barrister-at-Law. Third Edition, 
1946. Published by the author at 251, Tardeo Road, Bombay. Roy. 8vo. Pages 
xxiv, 410 and ceexxxviii. Price Ra. 12-12-0. 

Tam edition has been brought up-to-date by the inclusion of recent case law 
on the subject. The special chapters on company income-tax has been con- 
siderably enlarged and the latest amendments in the law relating to insurance 
companies are incorporated in the chapter on insurance companies. The chap- 
ter on mestings and proceedings is also much enlarged. A feature of this book, 
which will commend itself to practitioners and company officers, is the incluaion 
of a number of appendices containing among much useful material, the full 
text of the Indian Companies (Foreign Interests) Act, 1918, the Indian Com- 
panies Rules, 1941, special drafts of memorandum of association for different 
kinds of companies, and the provincial stamp duties on various documents, The , 
provisions of the Act of 1913 are grouped together under different heads to 
form distinct and separate topics which are lucidly explained in the light of 
decided cassa, both English and Indian. This book can be recommended not 
ouly to practitioners but to all persons interested in the affairs of registered 
companies, as an able exposition of tho general principles of company law and 
their application. 


Company Meetings. By A. N. KHANNA, Advocate, Federal Court. Naw Dena: 
Laws Limited, Gokal Niwas, Connaught Circus. 1946. Demi 8vo. Pages yiii 
and 176. Price Re. 9. 


Tus ig a companion volume to the author’s handbook on ‘‘Company’s 
Officers’’. It boils down the requirements of the Indian Companies Act, 1918, 
and the guidance given by decided cases in England and India, and evolves 
general rules of business, told in an easy language, so as to be easily understood 
by laymen who are charged with the task of holding company’s meetings. The 
rules about these statutory meetings are by no means simple; the conditions 
ensuring their validity are somewhat complex; and persons who hold them are 
not necessarily lawyers. A handbook like the one before us is serviceable to 
those for whom it is meant. - 


‘The Negotiable Instruments Act, 1881. By James MHNESES, B.80., LLM, Advo- 
cete (0.8.). Bompay: Vora & Co., Publishers, Lid, 3 Round Building, 
Kalbadevi Road. 1946. Second Edition. Pages xvi and 168. Price Rs. 4-8-0. 
Tris edition of the Negotiable Instruments Act is prepared specially for 

students reading for examinations in law and commerce, and it is a useful 
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edition for them. But its handy size, large citation of cases, and explanatory 
notes on sections render it a good book for lawyers and businessmen alike. 


The Bombay Sales Taz Act, 1946. By M. M. THAKORB, B.A. LL.B., Advocate 
(0.8.), Principal, Sir Lallubhai Law College, Ahmedabad, and B. N. MEATA, 
LLB. BomBay: Vora.& Co., Publishers, Limited, 3 Round Building, Kalbadevi 
Road. 1946. Roy. 8vo. Pages iv and 69. Price Re. 4. 


Tras is a compact edition of the Bombay Sales Tax Act, which came into 
force on October 1, 1946. It contains rules made by the Provincial Government 
under the Act, as also amendments made in the Act by the Legislature. The 
provisions of the Act are clothed with commentaries. The introduction gives a 
graphic idea of the scheme of the Act. The Act affects businessmen, to whom 
this will be a welcome edition of the Act. i 


GLEANING. 
VIOARIOUS LIABrITY. 

A akat judge stated the principle of an employer’s liability in tort for the 
acts of his servants done in the course of their employment as follows—‘‘a per- 
son who puts another in his place to a clars of acts in his absence necessarily 
leaves him to determine... when an act of that class is to be done, and trusts 
him for the manner in which it is done; and consequently he is held answerable 
for the wrong of the person so entrusted... .’’ This short extract from the 
judgment of Mr. Justice Willes in Bayley v. M. 8. & L. Riy. Coy. ((1872) L. R. 
7 C.P. 415) is sufficient to show the sequence of thought and to illustrate that, 
as a consequence of the trust accorded to the servant, the act of the servant is 
an act for which the master jis answerable, and thus is, it may be said 
imputed to him. The recent case of Twine v. Bean’s Express, Ltd. (j[1946] 
1 All E. R. 202) turned on the point thus illustrated, and Lord Uthwatt em- 
phasised that the law attributed to the employer the acts of the servant done fin 
the course of his employment. He then dwelt on the disinction between imput- 
ing the acts of servant to his master, and imputimg the servant’s duty towards 
a third person to the master. In the case before him for decision—where a 
trespasser in the employer’s van, present with the connivance of the servant 
but against the employer’s orders, had been injured owing to the servant’s 
negligent driving—he held that the employer, who was sued by-the trespasser 
for damages, owed no duty to him (though clearly the servant did) and that 
thus the employer was not liable in damages although the servant’s acts (not his 
duty) were imputed to the employer. In an interesting article in the Modern 
Law Review for July, 1946, Mr. G. L. Williams uses this distinction to explain 
dhe interpretation of s. 1 (1) of the Law Reform (Contributory Negligence) 
Act 1945, which otherwise might, he suggests, contain a hiatus in nót providing 
for the case where damage is contributed to by a fault for which an employer 
is vicariously responsible. Those who wish to pursue this last point that we 
have so briefly indicated, we must leave to read the article, which will repay 
study.—L. J. 


Judes to Reports. 
Pages 1-112. 


Bar GANGA v. BAHERAMBHAH DALAL, [ Adverse posecssion—Burden of proof—Suit for 


Pomeroy plinth keys of muit -Whether rth to 
decide tlis should be raised by Cowrt.] .. 


Bmxu Appa Kuna v. DATTATRAYA CHANDRBAYYA. [Provincial Insoloency Act (V of 1930), 
Secs. 58, 64—Sale of property by Insoloent within one week of application for 
of sale made up of past debis and payment made at 
time of sale—Sale set aside at instance of receiver of insolvent'’s property— 
Whether transferes under sale entitled to prove his debte—Debts whether recover- 
ables under Indian Contract Act (IX SAR Sec. CRE OEN 
Act (IV of 1882), Sec. 58.) or 


Harmon V. ABDUL KADER ALLARAKHIA. [Criminal Procedure Code (Act V of 1898), 
Secs. 271, 372—Plea of gwiliy by accused charged with murder—Sessions 
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Mr. JUSTICE LOKUR 


Mr. Justice Lokur took farewell of the Appellate Side Bar on March 20, 
1947, and went on a month’s leave preparatory to retirement. He was born 
on April 21, 1887, as a scion of the Naik-Patil family of Lokur, a village 
in the Senior Kurundwad State. The office of Naiki, Chief of Military forces, 
was conferred upon his, direct fifth ancestor, Venkatrao, by Shabu Maharaj 
of Satara after the battle of Athni. Venkatrao’s son Ramjipant acquired Patilki 
watan and Ramji’s son Narayan rendered great service to the British Govern- 
‘ment as Mamiatdar in the early part of the nineteenth century. Narayan’s 
graud-son Ramrao, father of Mr. Justice Lokur, was Shirestedar to the Canton- 
ment Magistrate of Bijapur, but he resigned his post owing to ill-health and 
became a teacher in the First Grade Anglo-Vernacular School at Athni. In his 
spare time he studied law and passed the High Court Pleaders’ Hxamination 
and soon acquired good practice at Athni.: 

From his childhood Mr. Justice Lokur gave the name of his uncle Swamirao, 
who was childless, as his father’s name althongh he was not adopted by the 
unele. He received his early education at the First Grade Anglo-Vernacular 
Schoal at Athni and passed the Matriculation Examination in 1901 at the age 
cf fourteen. His father had imparted to him sound instruction in Sanskrit 
and mathematics. He joined the Wilson College where Mahamahopadhyaya 
P. V. Kane was a Fellow teaching Bhartruhari to the First Year students, For 
the second academic year he migrated to the Deccan College and took the 
Degree of B.A. in 1905. Thereafter, he joined the Government Law School, Bom- 
bay, and in the First LL.B. Examination won the Kinloch Forbes Gold Medal 
and Prize. In 1907 he passed the Second LL.B. Examination and began his 
legal career in Belgaum. There with the help of eminent Shastris, he acquir- 
ed deep proficiency in Sanskrit. He published annotations in English and in 
Sanskrit on Janakt-harana and Buddha Charita, both of which were text books 
in the curriculum of the Bombay University, and wrote a masterly Introduc- 
tion to Selections from the Mahabharata and illumined the text with learned 
notes in English. 

At Belgaum he soon commanded good practice and was thrice offered Sub- 
ordinate Judgeship which he refused. In 1918 he was appointed Government 
Pleader, Belgaum, and in the same year he was given a temporary post of Assist- 
ant Judge at Satara and subsequently at Sholapur and Dharwar. In 1921 the 
temporary posts of Assistant Judges were abolished as, for some unknown res- 
sons, members of the bar were considered ineligible for such posts, and Mr. ee 
Lokur had to revert to his practice at Belgaum. But life is a shuttle. In 1925 h 
was appointed District and Sessions Judge at Nasik, and, thereafter, he served 2 
Hast Khandesh, West Khandesh, Dharwar, Ahmedabad, and Poona. 

On November 21, 1938, he was appointed Additional Judge of the Bomba} 
High Court and held that office till October 13, 1939. For some time he 
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reverted as District Judge, Poona, and in 1942 on the retirement of Mr. Justice 
Broomfield he was made permanent Pusine Judge of the High Court. 

Mr. Justice Lokur brought to his exalted office the necessary attributes. of a 
good Judge—quick grasp, sound knowledge of law, patience, and industry. 
He always went deep into the merits of’a case. Leaning always towards sub- 
stantial justice, he set his face against technicalities of any kind. His treat- 
ment of the members of the Bar, whether seniors or juniors, was uniformly 
courteous and-kind. His judgments are lucid, succinct, and free from sloppy 
diffuseness. He never shirked to discuss points of law submitted in the course 
of arguments and never disposed of a case tackling a point or two and con- 
signing the others to the limbo of oblivion. 

Mr. Justice Lokur has been recently appointed Chairman of the Committee 
to considef beparation of the Judiciary from the Executive. Adverting to that 
Committee, Sir Leonard Stone, C. J., said in pregnant words while unveiling 
the portrait of Mr. Justice Lokur presented to the High Court by the Provin- 
cial (Judicial) Service Association.— 

“I regard that Committee as having far wider terms of reference than mere- 
ly considering who is to have disciplinary power over Magistrates, and what 
jurisdiction and- functions Mamlatdars are to exercise, because in a little more 
than a year from now; this High Court of Judicature at Bombay will, as at 
present constituted, cease to exist, and something has got to be put up in its 
place, and, as I see it, if it is the wish of the people and high policy that you 
should separate the Executive from the Judiciary, it is no good doing it down 
in the lower levels, if you are going to. have the Judiciary bound to the Execa- 
tive and, bouid with political changes at the top. What you have got to con- 
sider now is what sort of High Court you want and who is going to appoint 
and remove High Court Judges. Therefore, I look upon this last official act 
of Justice Lokur as a Judge as perhaps the most important in all his long. and 
distinguished career.” .~ 

Mr. Justice Lokur retires while he is in the prime of his powers. It is high- 
ly essential in order to maintain the efficiency of the High Court Bench that 
the sixty years rule should not be a cast-iron rule but one which in pruper 
cases be subject to exceptions. The opinion of-leading members of the Bar 
should be the real touch-stone for. modification of the rule in exceptional cases. 
The age limit for a Judge of the Federal Court is sixty-five and there is no reason 
why the rule should not be made flexible where necessary in the case of a High 
Court Judge. We.have had instances of Judges hale and hearty and doing 
“splendid work on the bench retiring under the guillotine rule of sixty. 
In England there are phenomenal instances of longevity on the Bench. Lord 
Lyndhurst was as bright as a bee at eighty. Campbell began his Chancellor- 
ship at seventy-nine. : Lord Wensleydale was a pillar of the House of Lords 
and unvanquished .at eighty-six. Chief Baron Pollock was full of vivacity 

-at eighty-three. Vice-Chancellor Bacon administered equity at the age of 
eighty-nine. Lord Halbsury’s prodigious legal activities at ninety are well- 
Known. . 

. Sir Leonard Stone- pointedly observed i in the same speech.— 
` “Tf a stranger was to come into this gathering and ask, what is this all about, 
and be told, that it was because a High Court Judge was retiring, he would 
not unnaturally -ask, why, and he would be told, because he has reached the 
age of sixty. That has always seemed to me to be a most wasteful rule, and I do 
not only refer to High Court Judges retiring at the age of sixty but also to Dis- 
trict Judges and other members of the Judicial Service who- “are cut down in their 
prime ‘at fifty-five.’’ 

In the course of his maaie jnd while in service Mr. Jato Lokur devoted 
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hig spare time to many social, educational and religious activities. He took 
keen interest in the co-operative movement and was Chairman of the Belgaum 
Pioneer Urban Co-operative Society till he joined Government service. He 
is President.of the Karnatak Health Institute; the Athni Jadhavji Education 
Society; the Ainchur Rural Education Society; the Karnatak Sangh, Bombay; 
the Madivamuni Seva Sangh, Udipi.' He took keen interest in scouting and 
was District Scout Commissioner, Dharwar, and‘for some time Provincial Scout 
Commissioner, Bombay. He was a member. of the Committee which inquired 
into the Bijapur Jail rioting in 1938, and was appointed in 1943 Special Judge 
under the Special Criminal Courts Ordinance to try cases arising out of political 
disturbances in the city of Bombay. He inaugurated the All India Sanskrit Con- 
ference at Bijapur and was a monitor at the Sanskrit Vidvat Parishad at 
Poona. His scholarly addresses in Sanskrit at the last two Conferences were 
listened to with admiration and astonishment. Being of a religious turn of mind 
he takes keen interest in the Dwaita Philosophy of Shrimat Madhvacharya.. 
By his retirement the Bombay High Court loses a very capable, painstaking, 
and sound Judge.. He was the fourth Judge of the High Court to be re- 
eruited from the Provincial (Judicial) Civil Service.. His terminus a quo was 
_ Assistant, Judgeship, his terminus ad quem was the High Court Bench. 
With deep regret we bid him farewell, but to whatever sphere of activity 
he goes, we tender our sincere good wishes that he may achieve as great a suc- 
cess in that sphere as he has achieved:on the High Court Bench.” 
The searet consciousness 
Of duty well performed ; the public voice : 
Of praise that honours virtue, and rewards it ; $ 
All these are yours. ` 7 


` -Òn March 20, 1947, the members of the Appellate Side Bar mustered strong 
in the Second Court on the Appellate Side to bid farewell to Mr. Justice 
Lokur. ’ , z ) . * - - te 

Mr. S. G. Patwardhan, Government Pleader, addressing his Lordship said.— 

Today is the last day on which your Lordghip will be sitting on the Bench 
of this Hon’ble High Court. It is as much my duty, as my proud privilege, 
to say to you, on behalf of the Appellate Side Bar, a word of farewell and a 
word of appreciation. Å o eas 3 l 

You first came to the High Court in 1938 during the regime of Sir John 
Beaumont. Though the initial appointment was fora short time, we know 

‘ quite well that you were marked out to be made a permanent Judge of the 
High Court. In 1942, Mr. Justice Broomfield retired and you filled his 
vacancy. fc ve - 

We, Tho members of the Appellate Side Bar, claim you as one of us. You 
are enrolled on the Appellate Side and your personal relations with the Appel- 
late Side Bar go‘as far back as 1908. Many of us remember quite well your 
visits to the Appellate Side Bar-room even before ‘you became Assistant Judge. 

T am voicing the féelings of all of ta when I say that you have been a great 

‘Judge. It is not flattery, it is a bare valuation. I know that this expression 
is overworked especially when Judges retire, but I am very sincere and partial 
only to truth when I gay so. “You Bre a great Judge in every sense of the 
-word. ' The Law Reports are permanent monuments of your juristic pro- 
nouncementa, Your practical expérience of -the working of moffusil Courts 
thas been.a great stand-by. Problems of procedure can best be solved by a 
person who has actually dealt with those problems as and when they arose in 
‘the past. Text books and authorities are a poor substitute for first hand ex-- 


-perience. You own.a mine, and a rich one, of matters of procedure and prac-. 
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tice. You were & practising. lawyer, a public prosecutor, and a District and 
Sessions Judge. Your knowledge of revenue law is as deep as it is-wide. It 
will be difficult to find another man with such legal erudition, acquired over 
a long period of strenuous hard work. But what is more, you have been a 
source of strength to the Bar. You have appreciated our difficulties, and they 
have not been few. A case has never suffered for want of competent handling 
in your Court. If a point is not placed before you as it ought to be placed, 
you will take the role of the -ineficient advocate upon yourself and do justice. 
Even at the end of the day yqu will not spare yourself the verification of a re- 
ference. Your Lordship has the uncanny power of finding out the exact 
paseage from any original record. Your faculty to look up the original re- 
cord whatever be its language is next to a marvel, You know a legion of cases 
by heart—their volumes, their pages, their names. And what is more, Your 
Lordship has in your basket, a magic-book, your own hand-written digest. 
That must be your most precious possession. 

The great feature of your Lordship’s career on the High Court Bench is 
your deep knowledge of the three regional languages—Kannada, Marathi and 
Gujerati. You are verily a linguistic scholar. It is not sufficiently known 
that you can address a gathering in Sanskrit at a short notice. There is a 
world of difference in knowing a language in a smattering way and knowing 
it like a scholar. A little knowledge is actually worse than ignorance, espe- 
cially when much turns upon varying shades of meaning of a word or an ex- 
pression. 

You have enjoyed a measure of pqpularity which will make even the most 
axacting person contented, and you have earned it. Wo, the members of the 
Bar, yearn for a courteous treatment and patient hearing. In your Court, 
both these expectations were more than amply fulfilled. I do not remember 
a single occasion on which you lost your temper, and I make that statement 
without fear of contradiction, though I personally know that there were occa- 
sions of grave and even prolonged provocation. 

Your sole anxiety has been to do justice and you have striven your hardest 
to achieve that noble aim. I give you the highest -compliment in my power 
when I say that it will be impossible to replace you, so far as this High Court. 
jg concerned. 

You will celebrate your sixtieth birthday on April 21 and the rules re- 
quire that a High Court Judge must retire at the age of sixty. One must ery 
halt at some stage, but if any argument is necessary to extend the tenure of 
office of a High Court Judge you would be the most eloquent argument. Yow 
have the best of health, and what is more, a very alert mind. You are as fresh 
at the end of the day as at the beginning, and you will take up a new, abstruse, 
point, at the end of a day with as much avidity as in the morning. I have no 
doubt that you can easily carry on, on the Bench, for another twenty years. 

The Kolhapur and Deccan States deserve to be congratulated on their being 
able to secure you as the Chief Justice of their High Court. You go there on 
the Ist of April. If I may_say so, you are only ‘in transit’ till then, to borrow 
a phrase from the History of Services Book. ` 

Great, political changes are taking place, and epoch-making events are- in 
sight. It is no secret that you are yourself now actually engaged in making 
a report to Government on the advisability of separating the Judiciary trom 
the Executive. That inquiry must necessarily include a consideration of the 
question of recruitment to the High Court Bench. The High Court must ob- 
viously be independent of the Executive in evéry sense of the term. I have no 
doubt that. Government has placed this important work in the most suitable 
hands, E ; ies Rh fade 
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I refuge to believe that relations between us clogs today. We shall always 
continue to consider you as our friend and we hope, there will be many occa- 
sions for us, the members of Appellate Bar, to renew our contacte with you. 

Farewells are always sad but ‘there is even some sweetness about them. Our 
association with your Lordship has been pleasant ‘indeed. 

I wish- you an, affectionate farewell © ` 


` 


Mr. Justice Lokur replied : 
Mr. Government Pleader and members of the Bar, 


When the heart is full, the tongue gets tied and the throat gets choked. I 
am realising the truth of this, since you have filled my heart with your kind 
and pleasing words of eulogy, spoken with such warmth of feeling. Please 
excuse me if I imbibe the same warmth of feeling and say anything. which 
perhaps cool reason may not strictly approve of. Lest I may inadvertently and 
unintentionally forget afterwards, let me first -express my thanks to you for 
your encomiums and your good wishes for me. I do not know whether I really 
deserve all that you have said about me; but I would not be honest if I do not 
admit that it has gladdened my heart. Although none would stoop so low as 
to seek for praise as an incentive for doing one’s duty, it is only a few who 
can rise so high as to be able to say honestly that the inward satisfaction of 
having done their duty perfectly well has rendered them insensible to praise. 
On the eve of my laying down the reins of office, appreciative remarks coming 
from those with whom I have come into close contact and whose opmions I 
greatly value, are bound to give me pleasure and satisfaction, and fill me with 
gratitude, especially when I know that much as I have striven to do my duty, 
I am only one of the ordinary many, with all the common imperfections and 
infirmities, ira greater or leaser degree. Perfection is only a goal, towards 
which we should always try to advance, but we know it can never be reached, 
and I am fully conscious of my imperfections, although you have tried to 
make me forget them today. On an occasion like this you have naturally shut 
your eyes against them and I am quite sensible of the fact that many of your 
kind remarks are attributable to that indulgence with which noble and gene- 
rous minds view the merits and demerits of others at parting moments. If 
there is any truth in what you have said, and if I have been able to do any 
good work on the Bench, its credit goes to both of us, but largely to you for 
all the help you, members of the Bar, have always rendered to a in doing 
that work. 

The long experience which I had when practising at the Bai bar has 
taught me to look with sympathy at the difflculties experienced by the prasti- 
tioners at the Bar, and I haye tried as far as was reasonably possible, to exer- 
cise my discretionary powers in favour of accommodating them, particularly 
the junior members of the Bar. In doing so, I do not think that on any ocea- 
sion I had to sacrifice justice or fair-play. On the Bench, my ambition has 
been to attain the ideal of judicial administration—to hear patiently, to under- 
stand rightly, and to decide justly. I cannot say how far I have succeeded 
in doing so. When I first sat on the High Court Bench in 1988, I felt some- 
what nervous but all my fears were soon dispelled when I realised the value 
of the assistance which superior Bar can render to the Bench in the adminis- 
tration of justice, Believe me, I do not say eo from any affectation of humi- 
lity, but from a conviction of its truth. Although intolerance of repetition 
of untenable arguments, or impatience of unnecessary waste of time may 
occasionally make a Judge look with disfavour upon forensic arguments, I for 
one will never deny that the assistance which the Bar renders to the Bench is 
invaluable, and its value can hardly be overestimated. Experience taught me 
to keep the mind open until arguments on both the sides are fully heard, and 
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not to jump to any hasty conclusions. The Judge is, after all, a human being 
and to err is human; but the.chances of erring are reduced to a minimum if 
he gets the right kind of help from the: Bar.'. It is not possible for a Judge to 
study each case thoroughly, to, hunt for the authorities -governing it, and arrive 
at the correct decision unaided. He has not time enough to do all this. It 
is you who spend much of your time to save ours, and though you may take a 
one-sided view of the case, a searching one-sided view from each of the oppon- 
ents’ points of view affords the best guarantee that nothing worthy of consi- 
deration has been missed, and helps the Judge to come to the right conclusion. 
Throughout my career on the. Bench, the. Bar has rendered me such help ‘unflin- 
chingly and'I have tried-to make the best use of it. If in spite of all that, I 
have given any wrong decision it`is not tho fanle of either of us, but the mis- 
fortune_of the losing litigant. -' 

I will be failing in my duty if, elite occasion, I omit to acknowledge my 
debt of-gratitude to the late Sin Norman Macleod. who selécted me from the 
mofusail bar for the post of a District Judge; and to the Rt. Hon’ble Sir John 
Beaumont, but for whose koen: interest i in me,'I would have retired as a District 
Judge five years ago. 

Ever since I was conii m . the High ‘Court I have bean the Administra- 
tive Judge 'on the Appellate Side, and I am glad to know that ‘with the active 
support, advice and guidance of a: sympathetic and understanding Chief Jus- 
tice I havé been able to keep ba mofussil—the publie, the bar and the judiciary 
—fairly satisfied. © 
-~ I wish:to say as little as possible regarding ` controversial matters like the 
unity of the Bar or the abolition of the dual system'in the High Court. My 
views ‘are known to you and I need not express them here on_this occasion. 
Union is strength: United ‘you stand, divided you fall. Be united. 

We are on the eve’ of great political changes and we do not know what the 
status of the High Court’ will be under the-new Constitution. Let us hope 
fervently that whatever changes may take place, the administration of justice 
will remain above all politics and will never be subservient to the executive. 
Dispensation of justice must be fearless and impartial, untrammelled by ex- 
ternal influences. However’ hard the times may be, however overcrowded the 
bar may become, I pray that you will scrupulously maintain | the dignity of 
your profession, and never swerve from the right path. Working harmonious- 
ly together, following your best traditions in the past, and keeping pace with 
the progress of times and with the impending political changes in the future, 
may you' all go on helping the efficient administration of justice, which is 
one of the highest blessings which & country can enjoy. I tender you, one and 
all, my very sincere thanks once again, before taking leave of you, assuring 
you that I-will never forget the few years of my life which I had the good for- 
tune to spend here i in your company. 


REFERENCES AGAINST JURY VERDICTS. 


_ Two different views have-been expressed on the interpretation of s. 307, 
Criminal Procedure Code, which states, firstly, when a Sessions Judge is te 
make a reference against a jury verdict, and, secondly, how such references are 
to be disposed of by the High Court. 

2. Under s. 807 if the Sessions Judge disagrees with the verdict of the jury 
and is clearly.of the opinion that it is necessary for.the ends of justice to sub- 
mit the case he shall.submit the case accordingly. ALN cases of disagreement 
with the verdict are not to be submitted to the High Oourt but only those 
which in the interests of justice it-is necessary to refer. For instance, if the 
Judge considers the offence to be one under s. 366, Indian Penal Code, ~but 
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the jury find that the offence was one under 8. 368 ‘of the Code, the disagree- 

ment would not justify a ‘reference. ` Similarly,’ ‘where the disagreement, is on 
the question whether the offence is under s. 826 or under s. 804. But, in my 
opinion, in a case where the charge is of a serious offence and the Judge is. 
convinced that the accused is guilty but the jury’s verdict: is one of ‘not guilty’, 
it is obviously necessary for the ends of justice to submit the case-to the High 
Court. Upon this view of the scope of the first part of s. 307, it would be 
sufficient ‘to justify a reference that the disagreement between the Judge and 
the jury should be on a major .point. The section makes it obligatory on the 
Sessions Judge to make a reference when his disagreement with the jury’s 
Tee Ge a uD Ae ae lee ery oui eterenee py Me valerate at ae 
tice. : 

'8, But the question also admits of a different approach. In what cases will 
the High Court accept the reference? . Qn this point, the provisions of sub- 
s. (3) of s. 307 are relevant. It reads as follows :—:° 

' -In dealing with the case, so submitted. the High. Gourt may exercise any of the poyers 

which it may exercise on an appeal, and subject thereto it shall, after conaidering the entire 
evidence and after giving due weight to the opinions of the Sessions Judge and the jury, acquit 
or convict such accused of any offence of which the jury could have convicted him upon the 
charge framed and placed before it’; EAA IE SEFE E hs DAY ea sentenóe as might 
have been passed.by. the Court of Session.” . 
Apart from authority, the ordinary mearting of these words is, in my opinion, 
that the High Court ‘has'to-acqutt or convict the accused after considering 
the ‘evidence and after giving due weight to the opinions of the Judge and 
the jury. In “other words, the question before the High Court is whether the 
accused is guilty or not guilty of any offence upon which he.could have been 
convicted and not whether the opinion of the Sessions Judge or the verdict 
of the jury is manifestly wrong or perverse. . 

.4, While-coming to. a conclusion on the question “of guilt- of- the accused 
the High Court has to.consider the whole evidence and give: due weight to the 
opinion of the Sessions Judge and,the verdict of the jury. In other words, 
after giving due weight to the opinion of the Seasions Judge and the verdict 
of the jary, the High Court has to-come to its own independent conclusions 
regarding the guilt of the accused and not- the question whether the verdict 
of the jury or the opinion of the Séssions Judge is unreasonable. The section 
does not ask thé High Court to give greater men to the verdict of the jury 
than to the opinion of the Sessions Judge. - 

5. If the decisions of the Bombay High Court are looked into it will ap- 
pear, however, that unleas the verdict of the jury is peer or my 
wrong the High Court will, not interfere. 

6. In -Queen-Empress v. Dada Anna’, Candy J. sian ag Fillo (p- 
480) :— 

“I have not, in the above remarks, codilderéd the case of Quaew Rmpres v. Itwari Saho*, 
which was not brought to my notice till I had nearly concluded this judgment. It supports 
me in the opinion which I had formed, that this Court, in the exercise ot its powers under 
s. 307 of the Criminal Procedure Code (Act X of 1882), is bound to act upon its own view of 
the evidence. The verdict of the jury being erroneous we must put it aside and exercise the 
functions both of Judge and jury, giving dus weight to the opinion of the Judge as well as to 
the verdict of the jury.” ` 
But Jardine J. was of the contrary view. He took the view that a jury’s ver- 
dict should be set aside only when it is manifestly wrong or absolutely un- 
reasonable. He observed as follows (p. 473) :— 

“Perhaps any one but myself might argue that the fact ofa Judge here concurring with 
two different juries and holding the verdict to be not manifestly wrong affords some presump- 


1 + (1889) L L. R. 15 Bom. 452. 2 (1887) L L. R. 15 Cal. 260. 
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tion in favorem olfoe that it ought to be upheld. But I understand my brother Candy to hold 
that, in a reference under section 807, we must exercise independent judgment ovér the facts, 
and thus, in fact, though not in name, it seems to me the judgment insensibly would take the 
form of determining, not whether the verdict is reasonable, but as in an appeal whether it is 
right. This test is different to that applied in practice by the High Couats and to that most 
treoently asserted to be the proper test by the House of Lords in the cases quoted above; and 
as it gives opportunity for wide differences of opinion, the ultimate decision gets far removed 
from the jury.” f 

As there was a difference of opinion the matter was referred to a third Judge, 
Sargent C. J., who observed as follows (p. 486)::— 

“The finality of the verdict of the jury is by section 807 of the Code of Criminal Pro- 
yedure made subject to the power of the Sessions Judge who presides at the trial (when he _ 
lisagrees with the verdict of the jurors so completely that he considers it necessary for the 
ands of justice) to submit the case to the High Court, which is, in dealing with the case, to 
exercise any of the powers which it may exercise on an appeal. This is a most important 
departure from English law and practice, and was undoubtedly dictated by the circumstance 
that trial by jury in this country was an experiment, which it was necessary to safeguard 
against a miscarriage of justice by allowing the case to be referred under certain circumstances 
to the highest judicial authority. There is, therefore, no true analogy between the discretionary 
powers thus conferred on the High Court under the above section and that which the Courts 
of Law in England have sparingly exercised in interfering with the finding of a jury in civil 
actions by directing a new trial on the ground of the verdict being against the evidence and 
the practice, therefore, of the latter Courts cannot be resorted to as affording a rule in the 
exercise of the powers conferred on the High Court by section 807. This is, I believe, the gist 
of Mr. Justice West’s remarks in Reg v. Khanderav Bafirav'. However, I entirely agree with 
Mr. Justios Nanabhal whose long experience is entitled to great weight, that it has been the 
uniform practice of this Court not to interfere with the verdict of a jury except when: it is 
shown to be clearly and manifestly wrong (Queen Empress v. Mania Dayal) and such a practice 
ought, in my opinion, to be followed.’’ 

7. In Emperor v. Walker?, Macleod C. J., held that (p. 618) :— 

“Tt ts odly when as a matter of fact the Court can be of opinion that the verdict of the 
Jory is perverse that this Court is entitled in a reference under S. 307, Criminal Procedure Code, 
to place its own opinion on the evidence against the opinion of the jury.” 

8. In Emperor v. Bat Lalit, Sir John Beaumont C. J. observed as follows 
{p. 897) :— 

“Tt has been laid down many times by High Courts in India that on a reference under 
8. 307 the High Court cannot interfere unless satisfied that the verdict of the fury is perverse, 
that is to say, the Court must come to the conolusion on a perusal of the evidence that no jury 
could really have entertained any reasonable doubt as to the guilt of the accused. It is, I think 
important that the principle should be adhered to that the High Court will not interfere with 
the verdict of a jury merely because on a perusal of the evidence the Judges think that they 
would have come to a different conclusion from that at which the jury arrived.” 

9. To my mind, there appears to be no real disparity between these two 
seemingly different points of view. According to one view the High Court 
has to come to its own independent conclusion regarding the guilt of the 
accused. According to the other, the High Court has only to consider the 
question whether the verdict, of the jury is perverse or unreasonable. 

10. If the jury’s verdict is one of not guilty and the High Court, on exami- 
nation of fhe evidence comes to the independent conclusion that the guilt of 
thé accused is proved, which means proved beyond reasonable doubt, it tpso 
facto means that there is no scope for any reasonable doubt regarding the 
guilt of the accused; in other words, that no reasonable doubt can be enter- 
tained by any reasonable person. An independent finding that the guilt of 
the accused is really proved beyond any reasonable doubt implies the view 
that a verdict of not guilty apparently on the ground that there is a reason- 
able doubt, is an unreasonable verdict. 


1 (1875) L. L. R. 1 Bom. 10, 18. 8 (1024) 26 Bom. L. R. 610. 
2 (838) L L. R. 10 Bom. 497. 4 (1982) 34 Bom. L. R. 896. 
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11. A similar reasoning can be applied to cases where the jury verdict is one 
of ‘guilty’. Upon a reference against a jury verdict of ‘guilty’, if the High 
Court comes to the independent conclusion that the guilt of the accused is 
not proved beyond reasonable doubt, there can be no doubt that the jury 
‘verdict of ‘guilty’ has to be regarded as, ‘unreasonable’ as the verdict evidently 
failed to take into account reasonable doubts regarding the guilt. 

12. The test is the verdict of the jury unreasonable! really resolves itself 
‘into the teat, ‘is the guilt of the accused really proved beyond any reasonable 
doubt’. The two tests, in my opinion, are thus really interchangeable. 

V. B. BAJU, LCS. 


MARRIAGE REFORM. 


Many reformers are trying to co-ordinate and simplify Hindu law and 
bring it into line with modern social opinion, especially in regard to the rights 
of women. The habit of laying on ancient Smritis the blame for the present 
unsatisfactory position of women in respect of marital and other rights is 
unfortunate, The various rights of women were recognised by our ancient 
Jaw givers earlier than in any other system and compared favourably with 
those enjoyed even by British women, until the enactment of the Married 
‘Women’s Property Act.- 

It may be remarked that it is really under- British Administration that 
Hindu law tended to become static and ceased to reflect the progresa of social 
pinion. A perusal of the various Smritis will disclose a tendency to bring 
the Hindu law into line with the enlightened public opinion. The Privy 
Council, however, gave a set back to the natural progress of adjusting the law 
to the changing conditions by its rigid regard for the sanctity of ancient texta, 
very often construed in too narrow and literal a sense. The recommenda- 
tions of the Rau Committee, therefore, go back to the liberal interpretations 
of the Mitakshara and the purpose of the Committee’s labours is mainly to 
improve the personal and proprietary rights of women. So far as the Bom- 
bay province is concerned, laws have been enacted and bills have been intro- 
duced in respect of marriage for improving the conditions of women. 


- Bigdmous Mannraces (Bombay Act XXV of 1946) 


There has been a steady growth of public opinion against the institution 
of polygamy among Hindus. Women’s associations have long been pressing 
for this reform which is designed to put men and womén on the same basis 
in respect of matrimonial rights. Some Indian States have already passed 
laws for the prevention of polygamy. Shrimati-Lilavati Munshi, therefore, 
introduced a bill which is called Anti-Bigamy Bill with a view to bring the 
law relating to Hindu marriages more into conformity with enlightened public 
opinion by penalising the performance of bigamous marriages and providing 
that any such marriage contracted in future would be void. The Bill is now 
passed into law and is known as the Bombay Prevention of Hindu Bigamous 
“Marriages Act, 1946. 

A bigamous marriage is defined to mean the marriage of a person during 
the lifetime of his or her spouse, if the marriage of such person with such 
spouse has not been dissolved or declared void by a Court of competent juris- 
diction, or is not void according to the custom or usage of the community to 
which either of the parties to such a marriage belongs. -It merits particular 
mention that the Act is confined only to Hindus. It is said that the word 
**Hindu’’ includes a Sikh, a Jain, a follower of the Arya or Brahmo Samaj 
or a convert to Hinduism. It would have been preferable if, like the Sarda 
Act, the Act had been made applicable to all persons including Mahomedans. 
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By the aforesaid Act it is provided that notwithstanding any law, custom 
or usage to the contrary, a bigamous marriage shall be void— 

(a) If it is contracted in the Province of Bombay, 
v (b) If it is contracted beyond the limits of the Bombay Province, and if 
either or both the contracting parties are domiciled in the Bombay Frovineec. 
As regards penalty, it is provided that whoever contracts a bigamous marriage 
in contravention’ of the aforesaid provisions shall be punished with imprison- 
ment of either description for a term which may extend to seven years and 
shall also’be liable to fine. - It is further said that even those persons who 
perform, conduct or abet any bigamous marriage shall be punishable with 
imprisonment of either description for a term- which may extend to six months ~ 
or with fine or with both. 


Dower: 


Among many communities in _the Province of Bombay as in other provinces 
of India, there exists an evil custom of taking and offering dowry. As a re- 
sult of this custom many persons haye to pay exhorbitant sums to secure bride- 
grooms for their daughters. In some parts in the Province of Bombay a 
regular traffic of selling and buying girls is being carried on. In these cir- 
cumstances it was necessary to introduce a legislation to eradicate this evil 
custom. A bill, therefore, was introdticed in the Bombay Legislative As- 
sembly by Mr. F. B. Dabhi on October 3, 1946, with a view to provide for 
restraining the custom of taking or offering of dowry in marriage. 

. As regards ‘dowry it is said that it means anything paid in cash or coin as 
a part of the contract of.any betrothal or marriage, by the father, mother or 
a guardian of a bride, to a bridegroom or to his father, mother or guardian 
and vice, versa. Regarding. punishment it is provided that any person who 
takes dowry shall be punishable with simple imprisonment which may extend 
to three months or with fine which may.extend to the amount or value of the 
dowry taken. It is further provided that any person who offers dowry or 
abets the taking or. offering of dowry shall be punishable with simple impri- 
sonment which may extend. to one month.or with fine which may extend to 
one thousand rupees. ; Se: 
Drakon 

Divorce as ich: is unknown to Hindu law, as marriage according to Hinde 
religion is a-sacrament and not a contract. In the Vedic literature there are 
some texts capable of being’ interpreted as relating to the remarriage of 
widows, but as regards divorce there is absolutely nothing in the Vedic texts. 
The theory of Hindu dharmashastra writers is that the tie of marriage when 
completed by Homa’ and ‘Saptapadi is indissoluble. Manu declares: ‘‘Let 
mutual fidelity between husband and wife continue till death. This in brief 
may ‘be regarded to be the highest dharma of man and wife’’ (Manu 9-101). 
The Hindu law, however, permits polygamy, and the husband was free to 
take any number of wives till ‘the Bombay Prevention of Hindu Bigamous 
Marriages Act, 1946, was passed. With the lapse of time, the social struc- 
ture undergoes definite changes and the contact with the other countries and 
other civilisations introduces new modes of life and new habits among the 
péople, which make it necessary to change the law to provide for the changes 
s0 introduced. It has accordingly become necessary’ to provide some legal 
remedy for permitting divorce among Hindus, when it becomes obvious that . 
the relations between parties to a marriage are quite unhappy, and the only 
affective remedy is to dissolve the marriage in’ the interests of the parties and? 
the society in general. - 

It is with the aforesaid object that a bill has been introduced in the Bombay 
Legislative Assembly which is known as the Bombay Hindu Divorce Bill of 
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1947. It is.provided that a husband or a. wife may sue for divorce on any of 
the following, grounds, viz:— . 

(a) that the defendant wag ‘impotent at, the time of the. marriage and con- 
tinues to'be so at the time of the institution of the suit., 

(b) that the defendant has been a lunatic or an idiot for a period, of not 
less than seven years before the institution -of the suit; ` 

(c) that the defendant, has been suffering from leprosy not contracted 
from the plaintiff for a period ‘of. not læs than seven years before the institu- 
tion of the suit; 

(d) that, the defendant has, deserted the plainfift for a continuous period 
of seven years; 

(e) that the defendant has not “been iasi. af as Te. alive for the space 
of seven years by thoee persons who would have naturally heard of: him had 
the defendant been alive.: It-is farther,:provided that a first wife may also 
sue for divorce on the ground that her husband had -married again before 
the coming into. operation of the Bombay Prevention of -Hindu Bigamous 
Marriages Act, 1946, and such wife is living at oe time of -the a of 
the suit. - 

It will appear that the Bill has been prepared. én. “tie lines of ‘ha Indian 
Divorce Act, 1869,‘ and the Parsi. Marriage: and Divoree Act 1936. It per- 
mits divorce among Hindus, which, .term includes Shikhs, Jains, Buddhists, 
followers of Arya or. Brahmo Samaj and converta to Hinduism; on the grounds 
of (1) impotence, (2). desertion or: disappearance. for seven years, and (3) ” 
lunacy or leprosy extending to-seven years, : It may be noted that the first 
wife is entitled to divorcee when; her husband has married a second wife, who 
is living; but that the second wife or any subsequent wife will not be entitled 
to divorce from the husband, because he had another-wife at- the time of 
marriage, even though he had concealed the fact of having another wife. 

The bill will be aveleomed. by many persons but. it will not find support in 
orthodox quarters. _The orthodox people may well remember thet even in 
England the marriage tie ‘was formerly: indigsoluble. The Gospels of Mark 
(X 2, 12) -and.of Luke (XYI, 18)-entirely forbid divorce. The. ideas, how- 
ever, were afterwards changed and divorce came to be recognized under spe- 
cific circumstances. Even today among. Roman Catholics marriage is indis- 
soluable according to ecclesiastical ideas. In India many Smriti writers for- 
bid divorce, but it merits particular mention that Narada (V 97) and Para- 
shara (IV 30) say that another husband js ordained for ,women in five cala- 
mities, vig. when the husband is not heard of, is dead, has become a Sannyashi, 
is impotent or is an outcaste. These observations lend countenance to the 
Tight of. divorce. _ 

REFORMIST MovEMENT 

The various women’s organizations and conferences shavachout India have 
been urgently demanding the legal -and: social emancipation of Hindu women. 
It sannot be gainsaid that the aforesaid reforms are introduced with a view 
to improve the condition of women and bring Hindu law in line with modern 
social opinion. It is, however, to be remembered that the reformist movement 
has algo raised a storm of opposition in orthodox quarters. In view of these- 
two opposite currents of publie opinion, the reformers cannot afford to ignore 
deep rooted customs. and prejudices. Social reform cannot be satisfactorily 
effected by passing laws only. It is hoped that the reformist movement will 
not only try to get liberal laws passed but also will attempt to pervade libera- 
lisation of ideas among orthodox peoplé. Social reform, to be effective, 
must come from within by the persuasive mfluence of education and the 
happy liberalisation of thoughts. 

Rax Keanav RANADE, Liu. 
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THE BOMBAY TENANCY ACT. 


Tem Bombay Tenancy Act was passed in 1939. It was amended in 1941 and 
1942. It was further amendel in 1946. The following is a discussion of the 
Act as amended in 1946. 

The Act seeks to give protection to the tenant. It piatti him from eviction 
and makes him liable for reasonable rent only. 

By this Act a tenant-at-will is made either a protected tenant or a tenant of 
ten years. Section 3 defines ‘protected tenant’ as follows :— 

“ A tenant shall be deemed to be a protected tenant tn respect of any land if— 

(a) he has held such land continuously for a period of not less than six years immediately 
preceding the Ist day of January 1988 or the first day of January 1045 and 

(b) he has oultfvated such land personally during the above said period.” 

It is not necessary that the occupation for six years must be of the same land. 
It is sufficient if the tenant has occupied some land of the same landlord in the 
game village. (Explanation II). 

Section 4 creates another class of protected tenants. It says that every ten- 
ant shall be deemed to be a protected tenant—if he (a) held any land and culti- 
vated it personally continuously for a period of not leas than six years imme- 
diately preceding the first day of April 1937 and was evicted from such land 
on or after such date or (b) held any land and cultivated it personally con- 
tinuously for a period of not less than six years immediately preceding the 
first day of April 1944 and was evicted from such ‘land on or after such date. 
This class of protected tenants are entitled, under certain circumstances, to be 
restored to possession of the-land from which they were evicted. 

Section 3A creates a third class of protected tenants. In this case occupation 
of any land for six years is ‘not necessary. If the requirements of s. 8A are 
complied with we get this class of protected tenants. The requirements are 
that after the expiry of one year from the day of the commencement of the Act 
(amendment) every tenant shall be entered as a protected tenant if the Jand- 
lord does not object to his (tenant) bing so entered. The period of occupation 
is immaterial. An inducement is offered to the landlord by s. 7 for not object- 
ing to such entry being made. I£ he objects he will object on pain of being un- 
able to evict such. tenant for ten years. 

Protected tenants cannot be evicted unless the land is required by the landlord 
either for personal cultivation or for any non-agricultural use (s. 7). 

Tenants-at-will who do not fall under either of the classes of tenants above 
mentioned are tenants for a period of ten years. 

Every tenant is liable to pay reasonable rent only. In the case of a protected 
tenant s. 5 provides that the rent payable shall be the rent agreed upon between 
the landlord and the tenant and that in case of dispute as regards the reasonable- 
ness of rent, the rent payable shall be the reasonable rent. In case of other 
tenants s. 14A makes similar provisions. 

Section 15 empowers the Provincial Government to fix the maximum rate of 
rent which shall never exceed in the case of irrigated lands 1/4th and in the ease 
of other lands 1/8rd of the crop or its value. Powers are given to the Mamlat- 
dar to fix the reasonable rent and s. 12 provides certain criteria for fixing the 
same. 

The tenant is liable to forfeit his tenancy if he fails to pay the rent within ~ 
prescribed time or does any act destructive of or permanently injurious to the 
land or sub-lets hie land or fails to quitivate the land personally or uses it for 
purposes other than agriculture (ss. 5, 18A). 

The forum for the determination of the rights and delegations under the Act 
is the Mamlatdar’s Court. 

The Act contains certain other provisions which are consequential or of a sub- 
ordinate character. 
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The two sorts of protected but evicted tenants—those who were in possession 
from April! 1, 1931, to March 31, 1937, hereinafter referred to as 1931-37 tenants 
and those that were in possession from April 1, 1938, to March 31, 1944, herein- 
after referred to as 1938-44 tenants, are entitled to get possession of the land 
from which they were evicted if they give a notice within one year from the 
date of the coming into force of the Act that they are willing to hold the land on 
the same terms and conditions on which they previously held it. If the land is let 
out to another tenant possession is to be restored to these evicted tenants after 
the expiry of his lease. These provisions give rise to several questions for which 
no answer is found in the Act. 

Provision for 1931-37 tenants was made in the original tenancy Act of 1989 
and it was provided that these evicted tenants were entitled to possession if they 
give notice within one year from the date of the coming into force of the Act. 
The Act came into force in several districts of the Province on April 11, 1946. 
Provision for 1938-44 tenants is made by the amendment of 1946 which provides 
that these tenants are entitled to get possession if within one year of the coming 
into force of this amendment they give a notice of their willingness to hold the 
land on the same terms and conditions on which they previously held it. This 
amendment came into force on November 8, 1946. Now there are several cases 
in which the same land was held first by 1931-37-tenants and then by 1988-44 
tenants. The question is as between the two who is to get possession. There is 
no provision for the solution of the conflict of the claims of these two tenants. ~ 

The next question that arises is how long these 1931-37 and 193844 tenants. 
are to wait for possession when the tenant in possession is holding under a lease 
of say ten years, To make the matter clear we shal] suppose that this tenant of 
ten years’ lease was put upon the land on April 1, 1944 So these evicted ten- 
ants will have to wait for eight years. Is it desirable that the claims of the 
evicted tenants which are obviously based on six years’ possession should be kept 
alive for eight years and then enforced? And if they are to be enforced why 
should they be enforced against a tenant whose duration of possession would be 
greater by the time he will be evicted than the duration of possession of the 
evicted tenants. There is no answer to this except that 1931-87 and 1933-44 
were lucky years and those who held the Jand during these periods were lucky 
tenants. 

Section 8A gives rise to another anomalous position. It provides— 

“ every tenant, shall on the expiry of one year from the date of the coming into force of the 
Bombay Tenancy (amendment) Act be deemed to be a protected tenant and his rights as such 
tenant shall be entered in the Record of Rights unlees his land-lord has within the sald period 
medo an application to the Mamlatder—for a declaration that the tenant is not a protected. 
tenant.” 

Under this provision two possibilities may arise: the landlord may not make 
the application and the tenant will be entered as a protected tenant, or the land- 
lord may make an application and the tenant will be entered as a non-protected 
tenant. The 1981-37 and 1938-44 tenants are entitled to be restored to posscs— 
sion under s. 4. They will therefore be evicting a protected tenant in possession 
in the first case. In the second case a still absurd situation arises. Under s. 23. 
the tenant in possession will be entitled to continue in possession for ten years 
after the coming into force of the Act irrespective of the unexpired period of 
his lease, which, to continue our illustration of ten years’ lease, is eight years. 
He will however, have to give up his possession in favour of the evicted tenants 
as soon as the lease expires Le. after eight years. 

No reason has been assigned nor can any be imagined as to why the legisla- 
ture has chosen these two particular periods namely 1931-87 and 1938-44. Why 
these tenants alone who were in possession during these periods are entitled to 
be restored to possession and why not those tenants who were in posseasion for 
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a longer period but not during those years? A tenant; for instance, who was 
in possession from the year 1934 but was evicted in the year 1943 is not entitled 
to recover possession. It is difficult to understand the reasoning behind these 
provisions. Six years’ possession alone is not sufficient. It must begin from a 
particular year and must end with a particular year. Is there any principle 
or reasoning behind all these provisions? We fail to see any. 

Certain provisions of the Act proceed on the assumption that the agricultural 
season begins from January 1. There are other provisions which assume that 
it begins from April 1:- There are still others which proceed on the basis 
that it begins from June 1. Section 3 supposes that tenancy begins from 
January 1. Section 4 assumes that tenancy begins -from April 1 and also from 
June 1. One fails to understand how the same agricultural season in the same 
place begins once from January 1, once from April 1, and once from June 1. 
Moreover when faced with these: different dates as regards the beginning of the 
agricultural season one is left in confusion as regards the date on which the 
notice for termination of the tenancy must expire. Section 7 allows the land- 
lord to terminate the protected tenancy by giving the tenant one year’s notice. 
The period of the notice is mentioned but the, date on which it must expire is 
nowhere provided for. 

The Act has got its own definition of ‘tenant’, It is as follows :— 

s “A person lawfully cultivating any land belonging to another person shall be deemed to 
be a tenant if such land is not cultivated personally Dy EER omnes aac eu Ee not 
(a) a member of the owner’s family or 
(b) a servant on wages payable in cash or kind but not in ‘orop-share or a hired 
labourer cultivating the land under the personal supervision of the owner or any 
member of the owner's family.” 

The definition gives rise to several questions :-—What does the word ‘lawfully’ 
means. Does it cover the case of a tenant of a usufructuary mortgagee 
on the redemption of the mortgage? Let us suppose that the tenant placed upon 
the land by the mortgagee satisfied all the requirements of a protected tenant. 
Can such tenant claim to be a protected tenant against.the mortgagor after the 
mortgage is redeemed! The tenor of the Act leads one to believe that he ean lay 
such claim. But such claim would be against the fundamentals of law. Any 
interest created by the mortgagee must fall with the mortgage. i 

“Tenant” may include a watchman also if he is paid some share in the crops 
for his services as a ‘watchman. He is undoubtedly an agricultural labourer 
and his labour is paid by a share in the crops. Can he acquire the status of a 
protected tenant and claim the benefits under the Act? Was any such result 
expected f? . 

Can a person who cultivates land along with the owner jointly be a tenant 
ander the Act? The answer will be ‘No’. 

The Act works a revolution. The landlord is deprived of his valuable rights 
without giving him any compensation. So long he had an absolute right of the 
“‘frea use and occupation’ of his land. He could personally cultivate it or 
cultivate it in partnership with another sometimes misnamed as tenant. He 
ould lease his land to any tenant of his choice. He could lease it for rent either 
in kind or in cash. The rent was determined by mutual agreement. He felt 
that the land was his exclusive property and none had a right to interfere with 
his unfettered enjoyment. Hence ha very often improved it by spending 
money on it. Instances can be multiplied to show that the landlord 
has spent thousands of rupees for improvements, i.e. digging wells and construct- 
ing tals, ete. and has thereby run heavily into debts. Obviously with a desire 
for a greater return from his land. The law gave him the necessary sense of 
security that he would not be disturbed in the omoa of his land and the 
‘fruits of his improvements. 
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The tenant on the other hand never felt any permanent interest in the land. 
_ He was never concerned with the preservation or improvement of it. He was 
little more and sometimes even a labourer, who was paid by a share in the crops. 
It was only in the case of leases for cash rent that he was a tenant in the real‘ 
sense. He also felt that his interest was.of a‘ fleeting character and’ that he 
waa to leave the land wheneyer the landlord wanted the land for himself or for 
another tenant. 

It was these mutually consten and complinantary foolings that kept the re- 
lations very cordial between the landlord and the tenant. It was very seldom 
that the landlord evicted his tenant. We have innumerable instances -wherein 
‘we can find that the tenant has been upon the land for several years, for thirty, 
forty and even fifty years. The landlord felt certain. that the tenant would not 
and could not encroach upon his rights. 

Thus the conduct of the landlord and the tenant was governed by expecta- 
‘tions founded upon the existing law. That law ig gone. The harmonious re- 
lations between the landlord and the tenant will follow suit. Henceforth we 
shall find distrust, suspicion and war, between the landlord and tenant. The 
landlord will try to keep his land in tact and the tenant will try to secure and 
enforce his rights under the Act. Courts will be flooded with litigation. Is 
it desirable to suddenly disturb the relations between the landlord and the ten- 
ant! Is it in the interest of the society to defeat abruptly the reasonable ex- 
pectations that were based upon the law of the land? Both the landlord and 
the tenant never expected such changes and both of them have found themselves 
in bewilderment. 

The Act deprives the landlord from choosing his tenant. If he wants to culti- 
vate his land through a tenant he is bound down to the tenant who is upon the 
land. He cannot terminate the tenancy of the protected tenant unless he wants 
the land for personal cultivation. Either he must cultivate himself or bear up 
‘with the tenant already upon the land. His right to recover possession for per- 
sonal cultivation is fettered in so many and various ways that it is meant that 
he should not exercise it. It is fettered as follows :— 

A. As regards possession :— . 

(a). He must give the tenant one year’s notice in writing e therein that 
he wants the land bona fide for personal cultivation or for non-egricultural use: 
s. 7(1). Then he is to get possession through the Mamlatdar: s. 24 (1A). 

(b). He after recovering posession must use it for the aforesaid purposes 
at least for 12 years. If he fails to use it in the first year or ceases to use it 
within 12 years he-shall forthwith restore possession of the land to the tenant 
whose tenancy was determined. 

(e). He is liable for compensation to the tenant if it is found that he failed 
to use the land as aforesaid and/or failed to forthwith deliver possession to the 
‘tenant. 

(4). He must offer the land to the tenant from whom he obtained possession 
if he after 12 years wants to let it out. 

(e). He is liable for compensation if he fails to so offer the land to the 
“tenant. 

(f). He cannot get possession unless he pays mpina to the tenant for 
improvements made by him. The tenant has got a right to make any improve- 
ments without the knowledge and consent ‘of the. landlord. These improve- 
ments may be worth more than the land. By the by we may note that a land- 
‘lord having two acres of land only may have a tenant having fifty acres of land 
-of hia own and fifty acres taken on lease for cultivation from otherp. 

(g). He will be required to pay. compensation for trees ve by the 
tenant. 
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B. As regards rent :— 
The landlord is deprived of his right to fix the rent of his land. If-there is a 


dispute as regards the reasonableness of the rent, the Mamlatdar is to deaide 
upon the reasonableness. The rent so determined shall never exceed 1/4th and. 
1/8rd of the orop in the irrigated and other land respectively. This provision 
implies that the tenant alone has got control over the cultivation. The landlord 
is dissuaded from making any contribution towards cultivation of the land. He 
will be a fool to do it. He is thus ultimately divorced from the land: The Act 
creates absentee landlordism. 


Section 15A provides that the crop-share payable to the landlord may be com- 

muted into cash. It further provides that if the landlord recovers rent in ex- 

' cess of the specified share or crop-share instead of the commuted cash he is liable 
to be fined to the extent of 1,000 rupees. 


The landlord is thus deprived of his very valuable righta in property. It is. 
naked expropriation. The question therefore may arise whether such expro- 
priation without adequate compensation would be valid under the Constitution 
Act of 1985. Even the State is required to give compensation when land is. 
acquired for a public purpose. In this case there is no public purpose nor ac- 
quisition by the State. 


The Act was rushed through the Legislature in the teeth of opposition of those 
who were affected by it. A simple request for inquiry into. the matter was ‘re- 
jected without courtesy. It is claimed that by this Legislation national agri- 
cultural production will increase. The claim is baseless and misconceived. The 
landlord has got no incentive left for the cultivation or improvement of the land. 
The tenant for fear of eviction for personal cultivation may not improve it. 
Moreover he has seldom the means to improve-it. It.is-furthermore claimed. 
that by this measure ‘exproporiation of the exploitation’ of the tenant is achieved. 
This is another false claim. One would refuse to believe that a landlord of two 
acres of land exploited a tenant of 100 acres. 

N. B. BupHKar. 


REVIEWS. 


The Code Of Criminal Procedure. By V. V. CHITALEY, BA., LLB., Senior Ad- 
vocate, Federal Court, and K. N. ANNAJI RAO, B.A., B.L, Advocate, Madras, 
High Court. Naator: The All India Reporter Ltd., 1946. Roy. 8vo. In 
three volumes. Pages: i. xvi and 1218; ii, xv and 1217-2804; iii, xv and 
2305-8828. Price for three volumes, Rs. 36. 


We are in full sympathy with the learned authors’ remark in the preface 
that editions of procedure Codes in India should appear every year like the 
Annual Practice or the Yearly Practice published in England. That remark 

may pot be quite appropriate with reference to an encyclopaedic commentary 
on tha Criminal Procedure Code as the edition of Chitaley and Annaji Rao: 
happens to be. Yet it is worthy of note that in the space of twelve years their 
commiuntaries on the Code have passed into three editions. To say that every 
cage oh the Code finds a place in this work is to aay but little about it. Ite. 
merit lies in the parcelling out of cases into suitable groups, which facilitates: 
ready reference. The topical index at the end occupying nearly 150 pages in 
double column is a step-in-aid in that direction. The comments are full and 
accurate, The appendix contains eleven cognate Acts copiously annotated. 
The thoroughness with which each edition is revised enhances its utility. 
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. Civil Court Manual, Imperial Acts, Mapras: The Madras Law Journal Office, 
Mylapore. 1946. Eighth edition. In four volumes. Vols. I and II. Roy. 
8vo. Pages: i, viii and 1390; ii, viii 1891-2808. Price of four volumes, Rs. 46. 


Or the publications by the late R. Narayanaswami Iyer, his edition of the 
Civil Court Manual is very popular. It has passed through eight: editions in 
less than twenty years. It has found place on the desk of every lawyer in 
India on account of the correct text of the Acts and the comprehensive and 
well-arranged notation of cases. It seems to be a contradiction in terms that 
a manual should run into four volumes, but the use of special thin paper has 
made the four volumes handy. _Almost all civil Acts are included and case- 
noted here., The editorial work is carried out satisfactorily. We have no 
doubt that this manual will continue to be, as it already has been, a popular 
work of every day reference. : 


The Quinquennial Digest (1941- -1945). Vol. I. By R. Nana vanaswaatt Iren, 
B.A, B.L., Mapras: The Madras Law Journal Omie; Mylapore. 1946. Roy. 8vo. 
Pages viii, Cols. 2156. Price Rs. 24 for the set.. 


Tr legal profession has every reason to be hanti to the Madras Law 
Journal Office for placing at its service carefully compiled digests of Indian 
case-law. The publishers bring out a yearly digest soon after the close of a 
-: oar. It has become an indispensable book of reference. Then we have quin- 
quennial,.decennial and fifteen years’ djgests, all helping the lawyer in keeping 
his text-books and case references up to date. The arrangement of titles and 
sub-titles, the variety of cross references, and typographical set up of the pub- 
lications have been yery nape 
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The Indian Slamp Ack 180, By V. V. CHITALEY, B.A., LL.B., Senior Advocate, 
-Federal Court and S. Appru RAO, B.A., B.L., Advocate, Madras High Court. 
Nagrctr: “The All India Reporter, Ltd. 1945. Roy. 8vo. Pages xvi and 
1175. Price Rs. 16. 


_-.-THs edition of the Indian Stamp Act may indy be called the thesaurus of 
the stamp laws of India. Since the decentralising policy of the Government 
of India the provisions of the Act are being amended from time to time by 
Provincial Legislatures as well as by the Central Legislature. The stamp 
duties are being adjusted to suit the varying needs ef each Province. The 
rules regarding stamps are being issued by the Government of a Province in 
addition to a number of notifications for guidance of the stamp departments. 
All this literature is carefully collated and finds place in this volume. The 
case-law is classified in the usual mode of the A.I.R. Commentaries. The 
texts of the Stamp Act from the earliest time to the present are reproduced, 
as also the text of the English Stamp Act. Lawyers will find this work ex- 
tremely useful owing to its comprehensive character. 


The Indian Succession Act. By Pestongt L. Paruck, B.A., Luar, Attorney-at- 
Law, Bosrsay: N. M. Tripathi, Ltd., Princess Street. Third Edition, 1947. 
Roy. 8vo. Pages Ixxxii and 660. Price Its. 15. f 


Tms edition of the law of suceession is a favourite book with students of 
law. Its scope is enlarged in the present edition to make it serviceable to 
practitioners also. This is a comprehensive measure embracing all communi- 
ties in India and touching their personal laws. In its main part it is based 
on English law. The author has therefore done well in referring to the long 
line of English cases and principles long since established in England. He 
has had also to take into account the different systems of law prevailing in this 
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country. E to these .are isn to cases of recent date some of which 
have uprooted the’ prevailing notions `and-struck at the root of many a fettle- 
ntent. The commenta are’ Very. carefully compiled. The printing ig ‘very neat. 


The inaion anon Act, 1908. : By VY. V. CHITALEY, B.A., LELB., Senior © 
Advocate, Federal Court, and K.N. Annagt Rao, BA. B.L., Advothte, Madras- 
High Court. Naapur: The All India’ Heporter, Ltd. 1945, Roy. Bvo. Pag 
xv.and-800. Price-Re. 13.. o. 


‘Muon of what wé have a in our review of the Indian Stamp Act above, 
‘oun without exaggération be said of this book also. It is an admirable edi- 
tion of the Registration’ ldw‘in India. The text of the Indian į Registration 
Act of 1908 ‘has been carefully annotated, and cases with point notation are e 
collected in the foot-notes; A* comparative table of the sections of the diffe- 

- rent Registration Acta tanging from:1864 to 1908 is given. The seven Provin- 
cia] Governments in India have made rules under the Act, which are repro- 
duced here. Theré' are provisions about registration scattered through 
taventy-six Acts of the -Indian Legislature. These are reproduced here. Thus 
this book is a thesaurus of the law of registration in India. Any one in pos- 
session of this book has at his command the whole law, of registration well 
arranged and ailitirably eed: 


Torchlight On Overrided And "Revəresd Cases (1865 to 1946). By H. Es E 
DBHATKHANDE;ʻ B.A., LLB., Advocate.. Nagpur: Nagpur Central Law House, Éf 
Tilak Road. 1947. Roy. ‘eyo. Pages xviii and 275. Price Rs. 12. x fe 


THI is undoubtedly a useful book of reference. It is a guide to cases over- naa 
ruled and feversed, in subsequent cases. The cases dealt with are arranged in |; > ora 
the order of citation. The point on which a case is overruled, ig, succinctly, ee 


ee 


-out, and theri follows the chain of cases which overrule or» reverse athe & p 
The schema of the book is meant to facilitate reference. The. book -is ‘hy 

in size and draws attention to about 2,500 cases. In appraising the value df- CABEH +, 
at a moment’s notice the book will assuredly be useful. 
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The A. I. R. Manual. By V. V. CHITALEY, B.A., LLB., Senior Advocate, 
Federal Court, and 8. Appu Rao, B.A., B.L., Advocate, Madras High Court, 2 
‘‘ Chief Editor, The All-India Reporter’’. NAGPUR: The All-India Reporter, 
Lid. 1946. Roy. 8vo. Pages xvi and 1030. Pre-publication price, 
Rs. 12 per volume. . x 


“Tas aim of the present publication is.to make available to the Bench and 
the Bar in a set of convenient volumes practically the entire statute law pass- 
ed by the Central Legislature which is of general application to the whole of 
India’’. To this may be added the feature that almost every section qf the 
statute is liberally case-noted. To facilitate reference, Acta are arranged iv | 
‘the alphabetical order of their titles. The texts of the Acts contain all amend- © 
ments made in the Central as well as the Provincial Legislatures. The case- 
law contained in foot-notes is systematically arranged and headed by a synop- 
sis showing at a glanec its classification. The utility of such a publication’ - 
cannot be gainsaid. ae 
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Me, JUSTICE MACKLIN 


On April 18, 1947, Mr. Justice Macklin bid farewell to the Appellate Side Bar 
and went on leave preparatory to retirement. He was born on March 4, 1890. 
After receiving early education at Westminster, he joined Christ Church, Ox- 
-ford, and took the degres of B.A. in 1912. In the same year he passed with flying 
coloura in the Indian Qivil Service Examination, and was posted as Assistant 
Collector at Hyderabad in December, 1918. He served in that capacity at 
Larkhana ood Dharwar, In July, 1921, he was transferred to the Judicial 
branch of the Indian Civil Service and was judicially baptised as Assistaut 
Judge, Dharwar. On November 18, 1924, he was appointed District and Scs- 
sons Judge at Bijapur where he remained for a couple of years. On November 
8, 1926, he-was transferred to the High Court as Registrar, Appellate Side. 
Ho held that post for two years giving full satisfaction to the members of the 
Appellate Side. Bar, and, on December 5, 1928, he went to Nasik as District 
Judge. On June 7, 1981, he became Secretary to Government, Legal Department, 
‘and Remombrancer of ‘Legal Affairs. Thereafter, for some time, his services 
were placed at the disposal of the Government of India and he officiated as 
Judicial Comniissioner, Rajkot. In June, 1934, his services were re-transferred 
io the Government of Bombay, and he was sent to- Belgaum as District and Ses- 
sions Judge. On October 22, 1934, he was elevated to the High Court Bench, 
and on June 18, 1985, was made a permanent Puisne Judge. For a time in 1940 
he went on deputation to the Central Provinces to enquire into the conduct of 
the police investigation into the affray at Chandur-Biswa. 


Mr.. Justice Macklin brought to his exalted office his long and varied judicial 
experience as District and Sessions Judge. Conscientious and patient, he evine- 
ed a keen desire to do justice, and treated the members of the Bar with courtesy 
and cordiality. He was a well-read English scholar. Often times, in his 
chamber, in the morning, or during the recess hour, one could find him turning 
pages of Milton or Shakespeare or some well-known classical author. A Chief 
Justice, who had little time to revise his oral judgments, once’ sent him, when he 
was Registrar, a batch of judgments to go through. On receiving the judgments 
back, the Chief Justice found so many corrections and suggestions that in 
future he never sent him any judgments to revise! 

Mr. Justice Macklin retires-three years before -his time owing, probably, to 
the impending political changes in India. We wish him long life and happiness 
in his retirement. He has acted well his part: there all honour lies. = 


On Friday, April*18, the Deien of the Appellate Side Bar mustered og 


iu the Second Court to bid Mr. Justice Macklin farewell. - 
Mr. S. G. Patwardhan, Government Pleader, addressing his Lordship, said: 
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May it please Your Lordship, 

My Lord, we are told that today is the last day on which your Lordahip will 
be sitting on the Bench of this Court, and we, the members of the Appellate Side 
Bar have therefore gathered here to bid your Lordship farewell. 

You were educated first at Westminster School, a very ancient institution 
witha great tradition, a school which claims among its famous pupils, Ben 
Johnson and Dryden. Then you went to Oxford to study at Christ Church, the 
Cathedral College of the University, an old and famous institution which haa 
among its alumni men like John Wesley and Mr. Gladstone. You then qualified 
yourself for the I.C.8. and joined that great service in 1913 and came out to 
Tndia as a young man in 1913. Since then till now, for the last thirty-four years 
you are holding a judicial office. You began at the lowest rung of the ladder— 
you were first appointed a third class Magistrate—and you are now retiring as a 
High Court Judge. Your first years of service were spent in Sind, and since 
then you have held all those usual posts which an J.0.8. officer of the Judicial 
Branch holds. You were a District Judge in most of the Districts of this Pre- 
sidency. You were Remembrancer of Legal Affairs, you were J Judicial Commis- 
sioner at Rajkot, and you lave presided over an enquiry commission. 

Our acquaintance with you goes back to 1926, when you were appointed as: 
Registrar of the Appellate Side during thé Chief Justiceship of Sir Amberson 
Marten. You came to the High Court as an officiating Judge in 1934 and were 
goon made permanent. 

-The great feature of your Lordship’s judicial career is the cordiality your 
Lordship always maintained with the Bar. You have been extremely courteous 
to us and you have been in full sympathy with all our diffcultiæ. You showed 
a special consideration to the junior members of the Bar. We hold you in high 
esteem for the clarity of your judgments. Your felicity of expression is uniquo, 
and it is a joy to read your judgments. When we read your judgments we 
marvel at the way you make things look simple, which in the course of the 
arguments looked so complicated. 

Your Lordship’s reluctance to refer to unauthorized reports is well-known. 
It is difficult to keep pace with so much unauthorized reporting. 

. Your Lordship was always anxious to do justice on the substances. Natural- 
ly, your Lordship never encouraged technical points—e.g. Want of publication 
under rule 119 of the D. I. Rules, when the order in question was known every- 
where. You often took me to task for raising objection under s. 80 of the Civil 
Procedure Code, and I have often carried your message to the Remembrancer 
of Legal Affairs not to raise such technical objections. ' 

Our relations with you have always been very cordial, and we have learnt the 
news of your Tordship’s departure to England with sorrow. We know that 
when you leave the High Court, we loso in your Lordship a very good friend 
indeed. You have been a perfect gentleman off the Bench and, also, on the 
Bench. ` i 

I assure you that your Lordship is returning to your home with our best 
wishes. We wish you a long life and every happiness in your retirement. 

With these words, on bebalf of the Appellate Side Bar, I bid your Lordship 
an affectionate farewell. 


“Mr. Justice Macklin replied: 

Government Pleader and members of the Bar, . 

I thank all of you for coming to this Court today to say good-bye to me, and - 
particularly for the very kind words with which you, Goverpment Pleader, have 
addressed me. Desire has a habit of outrunning performance, and I wish that 
` I could feel I deserved them all. But I can at least claim to have tried to do 
my best. ; 
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It is ho light thing for a District Judge to leave the comparative obscurity 
and simplicity of the mofussil Courts and take his seat on the bench of a Oourt 
like this. I came here thirteen years ago full of nervousness and apprehension, 
and I owe a deep debt of gratitude to all of you for the kindness and courtesy 
which you invariably showed to me in those early days to make me feel at home; 
and, though he is not here, to Mr. Justice Murphy also, who took me in hand for a 

month and guided my unfamiliar steps in the mysteries of Marwari accounts. 
Even today I remember the very first appeal I heard which was a terrifying 
experience from the old share bazar of Ahmedabad; and ever since that day I 
have had nothing but consideration from all of you. 

But human nature will sometimes out; and if there haye been occasions, and 
I am afraid there may have been such occasions sometimes, when it has led mo 
to display irritation or impatience with any member of the Bar who was quite 
obviously, trying to do his best for his client, [ask that those occasions may be 
forgotten, as I am quite sure that they have been forgiven long ago. 

I am very soon going to my own country; but I have served rather more than 
thirty-three years in yours—a good deal more than half of my life—and I shall 
never forget India and all the friends that I have made here, and Thope that they 
also will not forget me, 

It may well be that there are difficult times ahead for all of you; but I. am 
quite sure that not one of you will fail to maintain, both outside and inside this 
Court, the high traditions of truth and fair play which are familiar to all of us 
here, but are, I am afraid, sometimes forgotten in the heat of political passions. 

Once more I thank you all for your unfailing kindness to me in the past, and 
for the future I wish you all happiness. Good-bye. - se ee 


THE SPECIAL MARRIAGE AMENDMENT BILL. = 


‘Dr. G. V. Deshmukh, M.L.A. (Central) has brought a Bill to further amend 
the Special Marriage Act (Act III of 1872), which was amended once before 
by Dr. Hari Singh Gour’s Amendment Act XXX of 1923. The object of the 
present move for further amendment is only to extend on a voluntary basis 
the benefits of the former amendment to Hindu wives also, though married 
already with due ceremony under the Hindu law and custom, which permits 
polygamy and also discriminates against female heirs in the matter of imheri- 
tance, This object is to be gained with the willing co-operation of the husband 
himself in each case by getting their previous marriage registered under the 
_Act. On the marriages being registered the previous marriages between the 
parties aball be ‘‘deemed to have been dissolved’ and the parties shall 
be deemed to be.married under the Act’ as from the date of such 
registration and the parties to such-registration and their issues shall thence- 
forth have all the righta and be subject to all disabilities prescribed under 
sections 17 to 19 and 22 to 26 of the Act. 

Registration will have tremendous consequences. For instance, there will 
be an automatic severance from the joint family. Since succession will be 
governed by the Indian Succession Act. The man’s father gets the right to 
adopt another son. 

“The object of the Bill’’ says Dr. Deshmukh ‘‘is to provide a means of having 
the benefits of modorn ideas on legislation respecting marriage without.in any 
way interfering with the religious sentiments of the communities concerned.” 
It is clear from the preamble to the Bill that the communities which Dr. Desh- 
mukh had in view were only the Hindu community and its three native off- 
shoots, namely the Budhists, Sikh and Jain communities, But what the benefita 
are which he wants to secure for persons of these communities, already married 
in a valid form, he has not elucidated. We must gather his intended benefits 
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only by noting in what particulars the Special Marriage Act, which he wants 
to utilize for his purpose, differs from the correct Hindu law of our Courts. 
Dr. Deshmukh also imposes upon the Hindu male the further disabilities intro- 
duced by the Amendment Act IIT of 1928 as ss. 22 to 26 of the Act of 1672, 
which are bound to make him feel as humiliated and hurt as one practically 
outlawed from the Hindu fold for the sin of marrying under the Act with the 
declaration of faith in the Hindu religion instead of denying it. These sections 
were anomalously, illogically and spitefully, tacked on in 1923 to the Special 
Marriage Act to deter Hindus from ava‘ling themselves of its provisions. The 
Reo Committee in their sections on civil marriage in Chapter I of Part IV of 
the Draft Hindu Code has reproduced substantially the existing provisions of 
the Special Marriage Act. Still they have not thought it necessary to repeat 
therein any of the provisions of ss. 22 to 26 of the Special Marriage Act. For in 
their opinion a Hindu marrying a Hindu should not be treated ag an outcast 
inerely because he has entered into a civil marriage rather than a sacramental 
marriage. 

Dr. Deshmukh’s Bill provides that registration under the Siegal Marriage 
Act can take place only by agreement between husband and wife. Where 
husband and wife are in agreement there will be no need for recourse to the 
Act. Where they are not in agreement Dr. Deshmukh’s Bill will not avail them. 
It may be that in some cases Hindu sacramental marriages have proved un- 
happy. The remedy lies in making amendments in the Hindu law as is done 
in the Draft Hindu Code and in better educating the Hindu public in the due 
rights and obligations of matrimony. 

The Special eared Act observes the principle of equality of status and of 
rights between males and females. The Act has created many important rights 
in favour of women, which so far were denied to them under ordinary Hindu 
law. It enjoins the consent of both the parties to marriages as quite essential 
for the validity of marriage and makes it punishable for the husband to marry 
again during the life-time of the first wife. The Indian Divorce .\ct has been 
made applicable to a marriage under this Act and if the husband changes his 
religion or marries again or is guilty of adultery, cruelty or desertion, the wife 
can seek a divorce. Further the marriage can be declared a nullity if the 
husband is impotent or lunatic or bad a first wife. The marriage under this 
Act ipso facto effects a severance of the joint family status and succession to 
property is regulated by the rules of the Indain Succession Act, according to 
which, after the death of the husband his widow gets one-third share in the 
property and the lineal descendants are entitled to get the remainder. 

-Further the daughter has an equal share along with the son and 
the widow or the daughter thus succeeding to the estate is the abso- 
lute owner.of the property that falls to her share. This right of succession 
is, however, limited by the husband’s right to make a will and dispose of his 
property as he likes without leaving anything to the widow or to the children. 
This anomalous domination of the husband is unfortunately the existing state 
of law in almost all countries of the world. The Act provides also that no right 
of inheritance to other relation will be forfeited by a person marrying under 
this Act. Thus parties may retain their rights of succession to other relation 
in accordance with the law governing the succession to such relation. The Spe- 
cial Marriage Act has thus removed many a disability to which the Hindu 
woman is subjected under the present state of Hindu law. It will raise their 
legal and along with it the social status in the eyes of the Hindu public. Al 
the points which the social reformers were striving at for a reform in the mar- 
viage relations in the past fifty years have been, no doubt, provided for by this 
legislation, and it is now up to the educated Hindu to secure greater freedum 
and higher economical status to the women by encouraging marriage by regis- 
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tration. There are, however, some anomalies in the Special Marriage Act which 
wust be remedied by suitable amending legislation. 

Section 24 of this Act says that the succession to the property of any person 
professing the Hindu, Buddhist, Sikh or Jain religion, and who marries under 
this Act, shall be governed by the provisions of the Indian Succession Act. la 
simple language it means that when a Hindu makes a declaration under this 
Act that he is a Hindu, he is to be governed by the Indian Succession Act; 
while the same person, if he contracts a marriage by subscribing to a declara- 
tion that he does not perform the Hindu religion will be governed ‘by the ordi- 
nary Hindu law regarding succession and enjoyment of his property. One 
who says that he is a Hindu is to be governed by the Indian Succession Act. 
One who says that he is not a Hindu is to be governed by the Hindu law. Is 
this not an anomaly? 

Section 15 of the Act says a person who, if already married, procures a mar- 
` riage of himself under this Act shall be deemed to have committed an offence 
under s, 494 or s. 495 of the Indian Penal Code. - Also s. 16 says that a person 
married under this Act who, during the lifetime of his wife, contracts any 
other marriage shall be subject to the penalties provided for in ss. 494 and 495 
of the Indian Penal Code. It must be noted that this section only penalizes the 
mar for his second marriage but it never says that the second marriage would be 
altogether void. Suppose a man marries under the provisions of the Special 
Marriage Act and as a Hindu he contracts a second marriage with another 
woman according to the Vedic rites, of course he will be dealt with and punished 
under s. 16, but what will be the position of-the wife who is married to him 
under the Vedic rites? I am afraid she will be still considered his wife and 
she cannot marry any other person. . 

There is a glaring discrepancy between the two statutes of the Indian Legis- 
lature, namely the Indian Majority Act and the Special Marriage Act. Under 
the Indian Majority Act any person who is above the age of eighteen and below 
tweuty-one is ordinarily a major and cannot consequently have a guardian. No 
Court will appoint a guardian of a person who is above eighteeen years. If such 
a person wants to get married under the Special Marriage Act he cannot do so 
unless he obtains the consent of the guardian but no guardian can be appointed 
by any Court. The natural result would be that such a person cannot possibly 
marry under this Act, 

Section 25 says that a person professing the Hindu religion marrying under 
this Act shall have no right-of adoption; but a person professing no religion 
will certainly have_a right of adoption. So also s. 26 says that the father of a 
Hindu marrying under this Act will have a right of adopting another son, if 
he hag no other son living, but if his son marries under this Act professing that 
he belongs to no‘religion he will have no right to adopt another son. Lf his son 
is a Hindu and marries under this Act, he ig almost dead to him, but he mast 
be satisfied with a son who belongs to no religion. Does this not appear strange? 
Why is a son to be dead to his father who says that he is a Hindu and marrier 
under this Act? 

Under's. 24 succession to the property of any person professing the Hindu, 
Budhist, Sikh or Jain religion who marries under this Act and to the property 
of the issue of such person shall be governed. by the provisions of the Indian 
Succession Act. Suppose the son of such a couple marries again under tho 
Vedie rites, there is nothing in law to prevent him from doing that. What 
will be the law that will be applied to his progeny !—the ordinary Hindu law 
‘or the Indian Succession Act? It is certainly diffienlt to answer this question. 
The tendency of the educated people to get themselves married under the provi- 
sions of the Special Marriage Act is daily increasing. In the Bombay Province 
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alone, in 1935, 81 marriages only were celebrated under this Act, while in 1988 
the number of such marriages rose to 212. It is very high time that the whole 
Act be well serutinized and necessary amendments made to remove all such and 
other discrepancies. The Bombay Presidency Social Reform Association has 
prepared a draft Bill indicating the lines on which amendments should be made 
in the Act (see page 28 of the Social Reform Annual, 1940). Wl not any 
legislator like Dr. Deshmukh from the Imperial Legislature come forward to 
take the credit of sponsoring a measure on those lines? 

‘ - : K. B. GasENDRAGADKAR. 


THE BOMBAY AGRICULTURAL DEBTORS’ RELIEF AOT. 
(Bombay Act XXVIII of 1939) i 


Recently the application of the Bombay Agricultural Debtors’ Relief Act is 
made more wide. It would be therefore advantageous to consider some of the 
problems arising under the said Act. 

An agriculturist intending to challenge the transaction of sale is necessarily 
required tu submit an application as required under s. 17(1) of the said Act. 
Now such an agriculturist in order that he may be able to benefit himself by 
the provisions of the said Act must first himself prove to be a ‘Debtor’ as 
defined in s. 2(6) of the said Act. Ordinarily a rural agriculturist—and a 
genuine agriculturist 100—can satisfy the requirements of the said definitions 
which are framed with a purpose that only the genuine and rural ngriculturist 
should be benefited by the said Act. But curiously enough a problem arises 
when tho only debt the applicant alleges is the debt under the ostensible sale 
deed. 

An important and the first ingredient under the definition of the' word 
“Debtor” is that he must be (a) an individual (i) whô is indebted. Now in 
the present thetical case the only debt which the applicant in his applica- 
tion under s. 17(1) mentions is the debt under the transaction of a sale deed which 
the applicant alleges to be really in the nature of a mortgage. The question 
therefore that arises is whether such an application can be entertained by the 
Board and further whether the transaction in question can be investigated’ 
under the provisions of s. 45 of the B. A. D. R. Act! 

It will be seen that it is incumbent upon the Board to frame preliminary 
issues ag under s. 35 of the said Act. The first issue being (a) Whether the 
person for the adjustment of whose debts the application has been made is a 
debtort The wording of the section is clear and obligatory. The section reads: 

‘*865(1). On the date fixed for the hearing of an application made under a, 17, 
the Board shall decide the following points as preliminary issues :—”’ 

(a) Whether the person for the adjustment of whose debts the application 
has been made is a debtor; 

(b) Whether the total amount of debts claimed as being due from such per- 
son on Ist January 1939 does not exceed Rs. 15,000/-. 

Thus it is clear that the Board has no jurisdiction to frame any other or any 
more issues than those laid down by the provisions of s. 85(1). At this stage, 
therefore, the Board has no jurisdiction to investigate the nature of transaction 
challenged by the applicant agriculturist. The Board has no doubt jurisdiction 
to investigate the real nature of the transaction as under g. 45 but clearly enough 
that can be done only after the Board decides the preliminary issues as under 
s. 85(1) and then too only if the Board holds the applicant to be a ‘‘Debtor’’. 
It would, therefore, be premature for the Board to frame an issue for determin- 
ing the nature of the transaction before deciding the preliminary issues and 
before yiving a finding that the applicant is a ‘‘Debtor’’. 
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This state of law necessarily leads to the result that such an application where- 
in the only debt mentioned by the applicant is the debt under the transaction 
of the ostensible sale deed is liable to be dismissed as it discloses no debt on the 
face of it; or the existence of which is not undisputed. 

The contrary argument, that since the Act requires the Board tq determine 
whether the applicant is a ‘‘Debtor’’ for determining the first of the prelimi- 
nary issues, it is therefore within the jurisdiction of the Board to frame an 
additional issue for determining the nature of the transaction and for ascer- 
taining whether the said transaction is a debt or not, is it is submitted bad. 
Irrespective of the judicial necessity to determine the nature of the transaction 
- for ascertaining whether the applicant is indebted or not, the powers of tha 
Board to frame the preliminary issues are fettered by the statutory provisions 
and if the Board frames any other or additional issues as preliminary issues 
that would be without jurisdiction and also premature. 

Tho only result that would follow in such cases is that it would be incumbent 
for the Board to dismiss the application after framing the preliminary issues 
as the applicant is not a debtor since the application does not disclose any un- 
disputed debt. 

The state of law on the point is necessarily a hardship upon a poor agricul- 
turist who seeks to redeem his land under the ostensible sale deed. The best 
means to remedy this hardship is to amend the law. However, looking to the 
record of the apeti legislators of India it would be too unwise to rely upon 
this agency. 

The alternative is to encourage frauds against the law and the Board. A 
shrewd adviser would not be slow in advising such an agriculturist who is in 
a fix to show a false and collusive nominal debt. Supposing the applicant, with 
the help of his well wisher and a friend, manufactures a false and nominal debt 
under a pro-note say of Re. 50/; his way will be immediately clear and un- 
obstructed by the impediments of law. i 

There is also another remedy open to such an agriculturist, viz. to take recourso 
to the Dekkhan Agriculturists’ Relief Act. But even that remedy is not com- 
plete as under the said Act the agriculturist canuot-be benefited by the special 
provisions of scaling down the ane ete. of the B. A. D. R. Act. 

V. B. THAKOR, 


ATTACHMENT OF IMMOVHABLE PROPERTY. 


How an attachment of immoveable property should be effected is a question 
which requires some consideration. Difference in practice prevails in different 
Courts in the-mofussiL 

The provisions in the Civil Procedure Code, 1908, about attachment of im- 
moveable property are to be found O. XXI, r. 54, which reads thus :— 

(1) Where the property is immovable, the attachment shall be made by an order prohibit- 
ing the judgment-debtor from transferring or charging the property in any way, and all persons 
from taking any benefit from such transfer or charge. _ 

(2) The order shall be proclaimed at some place on or adjacent to such property by beat 
of drum or other customary mode, and a copy of the order shall be fixed on a conspicuous part 
of the property and then upon conspicuous part of the Court-house, and also, where the property 
is land paying revenue to the Government, in the office of the Collector of the district in which 
the land is sttuate. 

It will be clear that the first step to be taken for effecting attachment is the 
waking of the prohibitory order as contemplated by O. XXI, r. 54 (1). The 
next step is the execution of this order. It is here that difference in practice 
comes in. Some Courts think that the order must be served on the judgment- 
debtor, while others are of opinion that the order need not be served on the 
judgment-debtor. It is submitted that the latter practice is the correct one. 
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Sub-rule (1) of r. 54 provides for the making of the order and sub-r. (2) of 
r. 54 provides for the execution of the order made. It says, (1) that the order. 
shall be proclaimed. by beat of drum, ete., (2)°that a copy of the order shall be 
fixed on a conspicuous part of the property, (3) that it should be fixed on a 
conrpicuous part of the Court-house, and, lastly, (4) that where the property 
is land paying revenue to Government, in the office of the Collector of the 
district in which the laud is situate. Rule 54, sub-r. (2) does not make any 
provision for personal service of the order on the judgment debtor. There is 
also no other provision in the Code which requires personal service on the 
judgment debtor. 

The question of attachment incidentally came before their Lordships of the ` 
Privy Council in Muthiah Chetii v. Palaniappa Chetti,! where some immoveable 
property was attached and then an application for raising the attachment. was 
made by a person holding a mortgage over the property under O. XXI, r. 58. 
That application was dismissed and the property was sold by auction. Then a ` 
guit, as contemplated by O. XXI, r. 63, wag filed. While that suit was proceed- . 
ing, it came to light that a proper attachment had not, in fact, been made. The 
plaintiff was, thereupon, allowed to withdraw the suit with permission to bring 
a fresh suit based on his mortgage bond. The plamtiff-mortgagee next brought 
a suit for the sale of the mortgaged property impleading the auction purchaser 
and alleging that the auction sale was subject to his mortgage. The defence 
inter alia was that the suit was barred by limitation under art. 11 Schedule I, 
of the Indian Limitation Act, 1908. This case went up to the Privy Council. 
It is obvious that if the attachment was legally effected, the suit filed more than 
one year after the dismissal of the claim petition was time-barred. Their Lord- 
ships had, therefore, to consider the provisions about attachment. They dealt 
with the provisions of the Civil Procedure Code about attachment of various 
kinds of property and when dealing with O. 21, r. 54, observed at p. 355 that 
“the attachment itself is something separate from the mere order, and is some- 
thing which is to be done and effected before attachment can be declared to have 
been accomplished.’’ Again at p. 356 it is observed ‘‘the order is one thing, 
the attachment is another” and further: ‘‘No property can be declared to be 
atteched unless first the order for attachment has been issued and secondly, in 
execution of that order the other things prescribed by the rules in the Code 
have been done.” The Patna High Court has, in Lala Hira Lal v. Munshi 
Jagaipats Sahat,2 followed the above Privy Council ruling. Thus it will be 
seen that the making of an order of attachment and its execution are two dis- 
tinet things. 

It is argued that form No. 24 in Appendix E of the Civil Procedure Code 
lends ,support to the view that the prohibitory order must be served on tho 
jndgment. debtor. Reliance is placed on the wordiug in that form: 

“Tt is ordered that you the said , be, and you are hereby prohibited and 
restrained, until the further order of this Court, from transferring or charging the property 
specified in the schedule hereto annexed, by sale gift or otherwise and that all persons be, 
and that they are hereby prohibited frofn receiving the same by purchase, gift or otherwise,” 
It is said that the above quoted words being addressed to the judgment 
debtor, the order must be served on him. In the first place, it is submitted 
that any wording i in the form of execution cannot lay down a rule of procedure. 
Secondly it is submitted that under O. XXI, r. 54(1), the order of the Court 
is to be ‘‘an order prohibiting the judgment debtor from transferring ete.” and 
aa it is the order of the Court which is to be proclaimed by beat of drum and 
to be fixed at. certain places the wording in the form of execution must follow 


1 (1028) I. L. R. 57 Mad. 349, 2 (1028) I. L., R. 8 Pat. I. 
“s.c. 80 Hom. L. R. 1858, P.C. 
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the wording of the order. How the order should be served is given in O. XXL, 
r. 64 (2): The form No. 24 does not and cannot show how the order of the 
Court should be served.. ' 

will thus be seen that under the law the prohibitory order need not be 
served on the judgment. debtor. 

Let us now look at the subject under disedssion from the point of view of 
convenience. Recently the Bombay High Court has issued orders that even 
execution proceedingy should not be allowed to get a year old as far as possible. 
Judgment debtors are interested in seeing that the darkhast is delayed. _ If the 
“prohibitory order is to be served personally on the judgment debtor, he may 
‘avoid service and delay execution. This will cause unnecessary loss of time 
and money to the decree holder. 

It is objected that if the order is not personally served, the judgment debtor 
may not know that his property is attached. To that, the obvious answer is, 
that if the jndgment debtor is actually in possession of the property attached, 
he is sure to know about the attachment, and if, on the other hand, the property 
is in the possession of some one on his behalf, the person in possession is expect- 
‘ed to inform him about the proceedings which are going on. Again, a notice 
under O. XXI, r. 66, has to be subsequently served on the judgment debtor 
hinself before the property can be sold. The judgment debtor, therefore, will 
in no way be prejudiced by the non-service of the prohibitory order on him 
personally. : 

. To sam up, the law does not require that a prohibitory order should be served 
on the judgment debtor personally, necessity of personal service is likely to 
cause loss to the decree holder and delay execution proceedings and want of 
personal service is not likely to cause any prejudice to the judgment debtor. 

Tt is hoped that the High Court will issue circular orders in this connection 
aud that the practice in all the mofussil Courta made uniform. 
$ Q. G. GADRE. 


ne PROOF OF EXCEPTIONS. 


Unpee section 105 of the Evidence Act the burden of proving the existence 
of circumstances bringing the case within any of the general exceptions in the 
Indian Penal Code is upon the accused and the Court shall presume the absence 
of such circumstances. 

„It is true that there is only one definition of ‘proved’ in the Indian Evidence 
Act which is found in s.-8. But it has been held that the burden on the accused 
“of, proving circumstances to constitute an exception is not however so strong 
as the burden on the prosecution of proving the guilt of the accused. In I. L. R. 
“61. Cal. 168 at page 181 the following observations of Phipson (Law of Evidence) 
-are referred to with approval :— 

‘When the burden of the i issue is on the prosecution the case must be proved 
beyond a reasonable doubt’. . : . when however, the burden of an issue is upon 
the accused, he is not in general ‘called on to prove it beyond a reasonable doubt, 
or in default to incur a verdict of guilty, it is sufficient if he succeed in proving 
a prima facie case, for then the burden of such issue is shifted to the prosecu- 

tion, which has still to discharge its original and major onus that never shifts, 
that is, that of establishing on the whole case guilt beyond a reasonable doubt.” 

At first sight it would appear that this principle would give rise to a serious 
difficulty because the question whether a general or special exception applies 
van only arise after the prosecution has established its case beyond reasonable 
doubt. If the prosecution has failed to establish its case beyond reasonable doubt 
it would evidently be unnecessary to consider the question whether a special or 
general exception applies. How then, it may be asked, can a prima facie proof of 
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an exception cast a doubt on the prosecution case which has already been proved 
beyond reasonable doubt? For instance, when the prosecution has proved that 
a case falls onder s. 800 Indian Penal Code, defining murder, it may be asked 
how the defence without establishing that the cage falls within one of the excep- 
tions cast a doubt on the prosecution case by mere prima facie proof of an 
exception. lt is of course clear that if the prosecution has proved the criminal 
act beyond reasonable doubt no general exception or special exception can affect 
the proof of the criminal act. General exceptions and special exceptions have | 
a bearing only on the criminal intent or mens rea, Criminal intent is ordinarily 
proved by resorting to presumptions. A prima facie proof of-an exception may 
be sufficient to shake the prosecution case so far as proof of criminal intent or 
mens rea is concerned. 

I shall illustrate this by taking one case of a special exception and one care 
of general exception. 

I shall first take up the general exception of insanity. The rule of presump- 
‘tion of intention applies only to sane persons. Only a sane person is preaumed 
to intend the natural consequences of his acts. To prove intention by resort to 
the presumption, the prosecution must show that the person was sane. Sanity 
will ordsnarily be presumed but not when there is a prima facia case of insanity. 
When there is a prima facie case of insanity the prosecution cannot prove cri- 
minal intention because the prosecution will not be entitled to rely on the rule 
of presumption of intention unless it is established that the person was saue. 

Presumption of intention is a presumption of fact and not a presumption of 
law. When there is a prima facie proof of an exception the drawing of the pre- 
sumption may not be justified. 

The case of sudden and grave provocation is a case of special exception, In 
‘eases of murder the burden is on the prosecution to prove not only that the ac- 
cused had caused the death of the deceased but that he did so with one of the 
intents described in s. 800 Indian Penal Code. The burden of proving intention 
is on the prosecution who can prove it by relying on the presumptiun that in- 
tention is to be judged from the nature of the act done and its natural conse- 
quences. But if the accused has prima facie proved that he had lost his self 
coutrol by reason of sudden and grave provocation it would be difficult for the 
prosecution to prove the intention requisite for constituting the offence of murder 
because it would not be proper in such a case to rely on the presumption that 
intention is to be presumed from the nature of the act. If there is reagon to ` 
think that the accused had lost his self-control, it is not unlikely that his act 
exceeded his intention. The rule that a person is presumed to intend the natural 
consequences of his acta applies only to persons who have not lost their self ` 
control. Before the prosecution can rely on the presumption to prove intention, 
it must show that the person had not lost his self control That a person had 
„not lost his self control will ordinarily be presumed but not when the defence 
have shown a prima facie case of sudden and grave provocation. When there 
is prima facie case of grave and sudden provocation, the prosecution cannot 
rely on the presumption that a person intends the natura] consequences of bis 
acts to prove intention. In such circumstances, it will be difficult to prove that 
the culpable homicide constituted also murder. 

To my mind; it is on these lines that the principle of prima facie proof by 
an accused of an exception can be reconciled with the principle of s. 105 of the 
Indian Evidence Act regarding burden of proof of exceptions. 


V. B. Rasv, 1.C.8. 
irn, NE ~al, 
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GLEANINGS. 


LANDLORD’S RIGHT TO VIEW REPAIRS 

Ly the early part of last year the consequences that may flow from the reserva- 
tion to a landlord of the right to inspect premises were considered by the court 
with particular reference to the landlord’s liability in nuisance. The case 
(Spicer v. Smee [1946] 1 All E.R. 489); which has importance for those who 
are concerned with preparing leases and tenancy agreements, was discussed in 
an article in the Journal (see 96 L.J., p. 624). For present purposes it is 
enough to note that there Mr. Justice Atkingon rested his Judgment on the 
opportunity for knowledge that the existence of a right to repair and to enter 
and view repair affords to a landlord. He was considering whether the land- 
lord ‘‘ought to have known” of the defect which constituted the nuisance on 
the demised property. Referring to Wringe v. Cohen ( [1989] 4 All E. By 241) 
he pointed out that it was there held that there was a duty on a landlord who 
has the right to repair to prevent hie premises getting into such disrepair-as to 
constitute a danger to his neighbours. That duty connoted a duty to inspect 
and examine, and if a Jandlord failed to do either he should not be allowed to 
rely on his want of knowledge. Accordingly in that cage the consequence to the 
landlord of having the right to inspect and to repair the premises that he let, 
seems to have been that he became subject in practice to an obligation to examine 

them, at any rate for the purpose of preventing a nuisance arising on them. 
—L. J. 


CROWN PROCEEDINGS BILL 

At long last the anomaly of the Crown’s immunity in tort is to be abolished. 
The Crown Proceedings Bill, which was read for the first time in the Honse of 
Lords on February 13, will be generally welcomed by the profession, and its 
provisions have long been considered overdue. The unfortunate position that 
has arisen as a result of the decisions in Adams v. Naylor ([{1946] 2 All E. B. 
241) and Royster v. Cavey ( [1946] 2 All E. R. 642) had become intolerable, and 
the importance of the principles involved, more particularly as a result of the 
Crown’s incursions in the industrial field, were fully discussed in the JOURNAL 
(see 96 L.J., pp. 297, 811). The Bill is to apply to England and Scotland, and 
“may, be extended to Northern Ireland, by Order in Council. Although the Act 
is to come into force on such date, not later than January 1, 1948, as shall be 
appointed by Order in Council, under cl. 10, its provisions are deemed to have 
had effect from February 18, 1947. Thus in respect of any action which would 
Vie against the Crown by virtue of the Bill arising out of circumstances occurring 
after February 18, 1947, but before the appointed day, proceedings may be 
brought immediately after the appointed day, though the Crown has the benefit 
of the Limitation Act 1939 s. 21, or any other appropriate enactment limiting 

the time for bringing proceedings.—L. J. - 


JUDICIAL COMMITTEE AND APPELLATE JURISDICTION 

The recent decision, referred to below, of the Judicial Committes of the Privy 
Couneil upon an appeal brought by the Attorney-General of Ontario will long 
be memorable not only for its consequence in upholding the power of the Cana- 
dian Parliament to terminate the appellate jurisdiction of the Judicial Com- 
mittee regarding civil and criminal causes within Canada, but also for the light 
that it throws upon the legislative status of a member of the British Common- 
wealth of Nations, and the example that it affords of the flexible and living 
interpretation that may be given by our courts to an old statute. , In the old 
days, just as petitions could be made to the King in Parliament or to the King 
in his Chancery by a subject in England who had failed to get justice, g0 a 
petition could be made, by a subject who had failed to get justice in the courts 
of the Channel Islands or of the colonies, to the King in his Council. Out of 
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this arose ihe appellate jurisdiction of the House of Lords, of the Court of 
Chancery, and of the Privy Council. By statute (Judicial Committee Act 1888) 
the Judicial Committee was established; that Committee was to hear appeals 
that might be brought to Her Majesty in Council and to report on them to the 
Queen. The jurisdiction is thus the King’s, whom the Committee advise; and 
its exercise is by his Order in Council, and ig an exercise of a prerogative right. 
In 1844 the Judicial Committee Act of that year authorised Her Majesty in 
Council, in effect, to overide a colonial law limiting or excluding appeals to Her 
Majesty i in Council from a colonial court. Moreover, it is a rule of construction 
of statutes that they donot prejudice any prerogative right of the Crown unleas 
that right is expressly or by necessary intendment excluded. In accordance with 
this the provision of the British North America Act 1867 s. 101, which enables 
the Canadian Parliament to provide for the constitution of a general court of 
appeal for Canada, did not prejudice the prerogative right to exercise appellate 
jurisdiction. Such, then, was the position before the passing of the Statute of 
Westminster in 1981.—L.J. 


FORENSIC CHEMISTRY AND COUNTERFHITS i 
The. application of science to the detection of crime has a fascination about 
it; there is the mystery of research in the tests used, the sense of a matching of 
wits, and the comfortable anticipation of an ending happy to the law-abiding 
citizen, based possibly on a tacit assumption that in this matter the resources 
gf the State are likely to be far greater than the resources of the criminal. To 
the lawyer there is also the practical consideration that one day he may have 
io weigh carefully the cogency to be attached to scientific evidence at a trial. 
In a lucid small book on Forensic Chemistry* Mr. H. T. F. Rhodes cites -the 
instance of a counterfeiter of coins, who worked as a mechanic in a workshop 
where he had to use for his ordinary work the same metals as he used for the 
more private industry of counterfeiting. In that case the careful collection of 
metallic dust from clothing, and the analysis of the dust and of the coin.proved 
the possibility of the mechanic having been able to counterfeit coins; but it would 
prove no more than the possibility; for the presence of the metallic dust could 
be attributed to his ordinary work. Counterfeiting is a branch of crime in 
which chemical methods of detection may be of great importance. It is algo 
of current interest in view of the cupro-nickel coinage that is to be introduced 
consequent upon the Coinage Act 1946. Ingenuity has not been confined to 
detection ; so long ago as 1776 a method of counterfeiting silver was used, which 
consisted in placing counters of, base alloy:in acid, after which, if they were 
rubbed, the appearance of silver was produced (R. v. Lavey (1776) 1 Leach. 
153). This method is porbably the origin of the words ‘‘ .. .with materials 
capable of producing the colour of ... . silver,’’ ete., in the Coinage Offences Act 
1936 s. 2(a) (applied by Coinage Act 1946 a 5); since the colour of s‘lver was 
nut produced until the coin was rubbed, and at the time of the arrest the counter- 
feits had not been rubbed. The methods of counterfeiting used in modern times 
-are either the striking of falze coin by dies which give the metal the impression, 
or by moulding the coin. The former method requires cumbrous machinery; 
and the latter requires an alloy with a relatively low melting point. The cupro- 
nickel alloy (one-quarter nickel, three-quarters copper) required by the new 
Coinage Act is, it was atated in Parliament, an alloy with a melting point 
higher than the alloy used for silver coinage; but cupro-nickel is, of course, a 
cheap alloy, and the value of the quantity required to make a coin is far Jess 
‘than the face value of the coin. Counterfeiting coin is but one of the problems 
of forensic chemistry; banknotes, forgery, fire-arms, identifying persons and 
poisons are among the others on which the reader will find much information in 
Mr. Rhodes’ book—L.J. 


~ Torena Chamlsiy (Gnd ran ijs by EL T, F. RHODES ; published by Cmamar axp HALL, 
price 15s. 
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THE DAWN OF INDEPENDENCE. 


“ The night dawns, the sun rises in the east, 

The birds sing, the morning breeze brings a stir of new life. 
Touched by the golden rays of thy love 

India wakes up and bends her head at thy feet. 

Thou King of all Kings, 

Thou dispenser of India’s destiny, ; 

Victory, Victory, Victory to thee ”—Tagore. 


Frrreenty of August, nineteen hundred and forty-seven, will be the greatest red 
letter day in the history of India as well as of Britain—India for gaining her Inde- 
pendence, Britain for the noblest and glorious act of handing over the reins of 
Government to the sons of the soil. Historically, no country in the world has 
risen to such a moral height as Britain has: no country in the world has virtually 
abdicated such a vast Empire—the brightest jewel in the English Crown—so 
peacefully, so gracefully, so manfully. Nota om) was heard, not a funeral note. 


50 THE BOMBAY LAW REPORTER. [VOL, XIdx. 


The poet may well sing that freedom slowly broadens down from precedent to 
precedent, but there is no ee in the world’s history for such a stupendous 
and magnanimous grant of Independence by a mightiest Imperial Power to a 

subject nation. The marvellous discipline shown by the British personnel, 
steeped in imperialistic fervour, should be an eye-opener to many a political mal- 
content in this country. It is a great lesson to those who are burning with genuine 
patriotic zeal but who forget that liberty is not licence. 


Freedom is alone the unoriginated birthright of man and it belongs to him by 
force of his humanity. The memorable words of Macaulay may be recalled in this 
connection.—‘‘Many politicians are in the habit of laying it down asaself-evident 
proposition that no people ought to bè free till they are fit to use their freedom. 
The maxim is worthy o 
water till he had learned to swim.” Though several factors have contributed to 
the breaking of India’s shackles of bondage, our reverent thoughts go to the 
Great Saint of Sabarmati, the Father of the Indian Nation, the Architect of India’s 
Freedom, for this glorious and monumental achievement. 


Freedom’s battle once begun, 
Bequeath’d from bleeding sire to son, 
Though baffled oft, is ever won. 


Few arefortunate to see the beginning of the accomplishment of such a glorious 
life’s ambition. Never was so much achieved in so short a time with £ 80 little 
sacrifice. 


We also pay ourrespectful homage and salutations to those patriots, martyrs, and 
sufferers, whose efforts, sacrifices, and stfferings have brought about the freedom 
of our ancient land from the Himalayas to Cape Comorin and from Sind to 
Assam. To many of them stone walls did not a prison make nor iron bars a cage. 


But now the dark night of subjection has departed and the dawn of Inde- 
pendence i is on the horizon. India has full freedom to govern, to frame her Con- 
stitution, and to formulate her. ties with foreign countries acco to her choice. 
Her future Constitution is on the anvil of the Constituent Assemb y and it fere- 
coe that there will scon emerge me eae of all the ‘people, by all the 

le, for all the people. Free India shall take an honcurable place in the Comity 
of ations and make solid contribution to the causeof world peaceand prosperity. 


India has regained her birthright to freedom and she has to achieve a new 
tness. Naturally she expects every Indian to do his duty to his country 
oyally, faithfully, and honestly. Those who expect to reap the blessings of freedom 
must undergo the fatigue of supporting it. The young and the old have a part to 
play in shaping India’s destiny. May her sons and eas be worthy of such 
a glorious task. 


Long Live India. Long Live Britain. 


May your ever blazon forth the true spirit of Freedom and Righteousness 
wherever they fly. 


Zanda uncha rahe hamara. 


Saffron, White, and Green—Courage, Truth, and Faith. 
Dharma Chakra—The Wheel of Eternal Law. 


And the tri-colour banner in triumph shall wave, 
O'er the land of the free and the home of the brave. 


JAI HIND. 


the fool in the old story who resolved not to go into the ` 


tT 
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FLAG CEREMONY AT THE HIGH COURT 


On August 14, 1947, the members of the Original and the Appellate Side Bar, 
Solicitors, Officers and the Staff of the High Court, and a large number of ladies 
and gentlemen gathered in the Sessions Court at 11-85 p.m. The Hon. Sir Leonard 
Stone, Chief Justice, and the Hon. Ju took their seats at 11-45 p.m. A tempo- 
rary flag por was fixed near the seat of his Lordship the Chief Justice. At 11-50 
. p.m. his Lordship delivered the following inspiring oration breathing with high- 
souled sentiments.— 


“We meet on the eve of an epoch making event—an event unparalleled in the 
history of the world—for in a few minutes two new States, embracing four hund- 
red millions of people, will be born. 


Our sentiments on this momentous occasion must, first, turn in prayer that this- 
ma endeavour may be crowned with happiness and success; secondlyọ in self- 

edication by all the citizens of the new States in service to their State, in loyalty 
to its laws, and in human sympathy and kindness to all mankind; and, thirdly, _ 
in joy and rejoicing that the wishes and aspirations of the peoples of this sub- - 
continent to be free and independent are being consummated; and that it is in 
the time of our lives that these things should happen, so that we are present to 
bear witness to them. 4 


Tn one sense, we who are assembled here, are orming a public function, in 
that as administrators of the law we form one of the great components of constitu- 
tional Government; but in another sense, this is a domestic occasion, for we are all 
Judges or lawyers or members of the High Court staff, who have come with our 
wives, our relatives and our friends, to be present in our own building, to pass 
these solemn moments together and to do honour to the emblem of the Union of 
India. There is a common bond of fellowship between us, for each of us in his 
appointed sphere plays his part in forwarding the cause of justice. Perhaps, m this 
hour of triumph we may recall fora moment the memory of some of our illus- 
trious predecessors, whose noble;.contributions to the cause of liberty and equity 
ath built up a reputation in our’ Court, so that it stands high in the esteem of our 

ellowmen.* ` ie a 


British and Indians, Judges and Lawyers, Jurists, and members of the Staff 
have striven together as one united entity, so that the honour and integrity of the 
administration of justice may stand high in the realm of human right. 


Let us then recall such names as those of John Peter Grant and Michael 
Weatropp, of Charles Sargent and Charles Farran, of Raymond West, Telang, and 
Ranade, of Lawrence Jenkins and Badruddin Tyabji, of Lallubhai Shah and 
Dinshah Mulla, of Charles Fawcett and Govind vkar, of Norman Macleod, 
and of Inverarity and Bhulabhai Desai. 


They are but a few of the great men who have-graced this Court with their 
noble learning and vitality, with their juristic acumen and forensic skill. 


I am the last of a long line of English Chief Justices of the High Court of Judica- 
ture at Bombay, a Court which with its predecessors, whose jurisdiction it has 
inherited and extended, dates back to 1672; and I am proud that it is by my 
band and at my command that the Banner of Independence should be raised in 
and upon this Court and all its historic associations. [ thank you for this honour, 
which will be to me an abiding memory of your confidence. 


This night, the Nations greet with goodwill and friendship the Union of India, 
arising to independence, and I know that the good wishes of none can be so strong 
or 80 sincere as those of my own countrymen ; for after all we and you have been 
long associated. Let us mutually forget those chapters in our joint history, 
which have not been happy ones, and let an abiding friendship endure between 
our two great races of dom loving peoples. 
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The hills of time stand before us. They are shrouded in the mists of uncertainty 
and doubt which envelope a troubled world. Go bravely forward, fearless and . 
undaunted, carry the torek of liberty high, so that this new India may be strong and 
happy, and enjoy the blessings of true freedom, and so that you may take your 
place in the councils of the Nations, living at home and abroad in mutual trust and 
concord and at peace. May Gon so WILL” 


The gathering was then requested at 11-59 p.m. to stand in silent prayer fora _ 
minute. Just as the clock struck twelve his Lordship the Chief Justice unfurled 
the National Flag on the flag post in Court and simultaneously a hugh National 
Flag was hoisted on the flag post on the High Court building, with search lights 
illuminating the Flag, amid shouts of thousands of spectators gathered there. 
His Lordship the Chief Justice, who was dressed in Ceremonial Court Dress, then 
saluted the in Court and the Hon. Judges, who were in their gowns, bowed to 
it. From the gathering those who wore head gear saluted the Flag, the rest stood 
to attention and bowed. 


Bande Mataram was sung by an attorney and the proceedings terminated amid 
shouts of “Jei Hind” led by the Advocate General, Mr. Daphtary. 


SIR LEONARD STONE, Kt. 


Sm Leonard Stone, who goes on long leave owing to the political changes in 
the country, succeeded Sir John Beaumont as Chief Justice of the Bombay High 
Court on October 1, 1948. He was born in November 1896. He received his 
early education at the Malvern College, and when World War I broke out joined 
the colours in 1014. From 1919 to 1922 be held various staff and administrative 
appointments in the Near East. For some time he officiated as a member of an 
Inter-Allied Commission of Enquiry in the Turko-Greek war. In 1928 he was 
called to the Bar by the Gray’s . He read in chambers with Mr. R. A. 
Willes, the well-known common law lawyer, for one year, and thereafter with 
his own father, John Morris Stone, who was a chancery lawyer. He practised 
at the Chancery Bar.and before the Judicial Committee of the Priv Council. In 
1942 he attained the distinguished position of a Bencher of Gray’s Inn. He was 
the twelfth successive permanent English Chief Justice of the Bombay High Court 
since its establishment n 1862. During the tenure of his exalted office he always 
evinced a keen desire to do substantial justice brushing aside technicalities. 
Conscientious to a degree, he went deep into the matters coming before him for 
adjudication. He was thoroughly independent in his outlook, and was patient 
and courteous to the advocates appearing before him. 


As Chairman of the Committee appointed by the Government of India in 1944 
to inquire into the causes of the explosion in the Bombay harbour, he worked 
very hard and his report is spoken of as a model of critical, but thoroughly im- 
para analysis of the various causes that contributed to that dire calamity. 

administrative matters Sir Leonard Stone was susceptible to no influence and 
irae no preconceived prejudices. He Was a rare type of ae gentleman. 

e may strike a personal note that he took interest in the Law Reporter and we 
take this opportunity of expressing our gratitude to him. 
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THE HON. Me. M. C. CHAGLA. 


WE offer our sincere felicitations to the Hon. Mr. M. C. Chagle on his appointment 
as acting Chief Justice of the Bombay High Court with every likelihood of its 
being made permanent. He was born on September 80, 1900, in a well-known 
merchant family in Bombay. He received his early education at the St. Kavier’s 
High School from which he passed the Matriculation Examination in 1917 standing 
first in Latin and winning the Sir Cowasji Jehangir Latin Scholarship. From the 
St. Xaviers College he passed the Intermediate Examination in 1919, and then 
went to Oxford and joined the Lincoln’s College. Along with his studies he took 
interest in other activities at the University. He became President of the Oxford 
Asiatic Society in 1921, President of the Oxford Indian Majlis in 1922, and in the 
same year he was elected a member of the Committee of the Oxford Union. In 1922 
he took the degree of B. A. and was also called to the Bar by the Inner Temple. 
He returned to Bombay and commenced to practise on the Original Side of the 
High Court. He read in chambers with Mr. Jinnah who was then one of the 
leading members of the Bombay Bar. In 1927 he was appointed Professor at the 
Government Law College, Bombay, a post which he filled with credit for three 
years. He soon began to make headway at the Bar and built up a lucrative 
practice. For eight years, from 1988 to 1941, he was Honorary Secretary to the 
Bombay Bar Council, and managed efficiently its affairs with tact. In 1987 he 
was nominated a Fellow of the Bombay University and took active part in the 
deliberations of many burning questions that came before the Senate. He was 
elected a member of the Syndicate in 1941, and succeeded Sir Soe Wadia as 
Vice-Chancellor of the University in April this year. 


There never has been a steeper hill than that which Barristers have to climb. 
Brt the tide of forume had already begun to flow in his case and it continued 
to flow in an ever increasing volume until it carried him to the Bench on the retire- 
ment of Mr. Justice B. J. Wadia in 1941. As a puisne Judge he soon made his 
mark by his quick grasp, clear perception, speedy despatch, and sound knowledge 
of law. His familiarity with the nature of litigation on the Original Side, his 
knowledge of commercial affairs, and his innate robust common sense were a great 
asset in the satisfactory discharge of his judicial functions. He inspired confidence 
in the litigating public that full justice would be meted out to them, and the pro- 
fession had confidence in his judgment. It is important to maintain the efficiency 
of the highest Court of the Province so that it might command the respect and 
confidence of the pecple, and we are voicing the sentiments of the profession at 
large that he will uphold the highest and best traditions of his exalted office 
and enhance the reputation of the Bombay High Court, which is second to none 
in the whole of India. 
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ADOPTION BY A MINOR HINDU WIDOW. 


Is all books on Hindu law it is said that it is well established that a widow who 
is a minor under the Indian Majority Act can adopt when she has attained the age 
of discretion according to Hindu law. An important question, however, arises 
whether under Hindu law there is any limit as to the minimum age under which 
a person should not be permitted to adopt. The qustion is beset with considerable 
difficulty, as there is no hard and fast rule of Hindu law regarding the age of dis- 
cretion. The case-law on this point is so conflicting that it is highly difficult 
to reconcile it. An attempt, however, can be made to take into account various 
views and to reach some definite conclusions on the point in question. 


CONFLICTING VIEWS. 


It is said in Mulla’s Hindu Law (9th edn., p. 518) that a person attains the age of 
discretion when the age of fifteen years is completed. On the other hand it is said 
in Mayne’s Hindu Law (10th edn., p. 208) that the age of discretion cannot certainly 
be fixed earlier than the completion of the 14th year, since the Legislature now treats 
a girl below fourteen as a child for purposes of marriage, and that the age of dis- 
cretion must be fixed by the law and cannot be treated as a question of fact in 
each case. It may be remarked that if the effect of the Sarda Act is that a girl 
below fourteen cannot adopt, since for the purpose of that Act she is r ed 
as & child, it should follow that the minimum age for a boy would be eighteen. But 
that is admittedly not the case when theadoptionismadebyaboy. Golapchandra 
Sarkar Shastri (in his Hindu Law of Adoption and Tagore Law Lectures, 1888) says 
that to hold that an adoption in which an infant widow is caused to take part 
mechanically, is valid in law, would be legalizing a pious fraud and that an adoption 
by a minor cannot be supported by any religious considerations (pp. 207, 249). 
Mr. Shamchuran Sircar in his Digest of Hindu Law seems to think that an adoption 
by an infant between eight and fifteen may be good for religious purposes, but it is 
not go for civil purposes. It is difficult to follow this reasoning, for once it is con- 
ceded that the adoption is valid, all the legal consequences must follow as a matter 
of course. 

CaSE-Law. 


In Mondakini Dasi v. Adinath Dey' it is held that an adoption by a widow who 
was the minor at the time would be valid provided the widow had attained 
sufficient maturity of understanding to comprehend the nature of the act. 

In Parvatava v. Fakirnatk* the Court was concerned with an adoption by a 
young widow, aged twelve and a half years, and it was held that the adoption 
was not valid. The reasoning of the trial Court was that a girl of twelve and a 
half years must be able to a valid adoption simply because it had been held 
that a girl of about fifteen years could do so. Macleod C. J. disapproved of the 
aforesaid reasoning and sid. (p. 809) :— 

“ I regret I cannot agree with the logic of that decision. The intelligence of a young person 
in ordinary circumstances will keep on growing year by year, and if the High Court laid down 
the limit of years of discretion as 18, it certainly would not follow that a girl of 12} would have 
attained to the same degree of discretion as a girl of 15. If once you depart from the limit of 
15 which of course is purely an arbitrary one, then it would be easy to go back to any extent 
which would be absurd. But certainly I should not be disposed to think, taking all the considera- 
tions and circumstances and conditions of people of this class into acoount, that a girl younger 
than 165 could possibly exercise that volition of mind and that independence of judgment which 
would enable her to make a really valid adoption. A fortiori there would have to be very clear 
evidence to satisfy the Court that a girl of 12 or 124 years could exercise her own independent 
judgment in the matter of an adoption.” 

. In the same case Mr. Justice Shah, whose opinion is entitled to great weight, 
said (p. 811) :— 

“ Without attempting to lay down any general rule as to whether at that age [124 years] 

a girl could ever make a valid adoption, it seems to me clear that „in the absence of any clear 


1 oa I. L. R. 18 Cal. 68. 8.0. 28 Bom. L. R. 1075. 
2 (1921) I.L. R. 46 Bom. 807, 


VOL. XLIX] JOURNAL. 56 


evidence as to the special capacity of this girl to exercise an independent judgment at that age, 
I am not prepared to hold that she could exercise such Judgment as is required in the case of 
adoption. The evidence in the case as to her capacity is meagre and does not go beyond this 
that she was an intelligent girL” 

In Jamoona Dassya v. Bamasoondart Dassya’ their Lordships of the Privy Council 
have held that the presumption is that the husband, when called upon to receive 
his wife for permanent cohabitation, has attained the full age of adolescence and 
also the age which the law fixes as that of discretion, and that according to Hindu 
law prevalent in Bengal, a lad of the age of fifteen is regarded as having attained 
the age of discretion and as competent to adopt. : ” 

In Hurbht Rao Mankur v. Govindrao Balwant Rao Mankur* the Shastris were 
asked as to what was the least age at which a n hopeless of offspring could 
adopt, and the reply by one was sixteen and b the other twenty years. ; 

In Rajendro Narain ee V. Saroda S Dabee? Mitter J. held that under 
the Hindu Shastras a minor who had arrived at the age of discretion was not only 
competent but bound to perform religious ceremonies prescribed for his salvation. 
oe to Mayne the view of Mitter J. seems to mean that the adoption would 
be valid if effected by a person between the age of ten and sixteen years. 

In Ranganayakamma v. Alwar Setti" a thirteen years old widow was held not to 
have sufficient discretion of her own to choose a boy for adoption. In this case it 
is that the disinterested advice of the guardian of a minor widow can- 
take the place of her own discretion. But this view was not approved of in 
Sattiraju v. Venkataswams.® 

In urgeppa v. Kalawa’ an adoption was made by a Hindu widow of the age 
of twelve and it was held that the adoption was not valid. Sir Norman Macleod, 
C. J., said (p. 829) :— 

“ Tt seems to us that considering the importance of the act of adoption, it should be necessary 
that the adopting widow must have reached such an age of discretion that she must be able to 
realise the importance of her act, to make up her own mind as to the person she ought to adopt. 
There may be circumstances which willenable the Court to consider whether a widow has reached 
the age of discretion. That she has attained to puberty may be one circumstance but in this 
country not necessarily the only one. The actual age of the widow may be another test and 
probably the most tmportant one. In this cese, I think, both the tender age of the widow, and the 
fact that she has not reached the age of puberty, make it perfectly clear that she was not com- 
petent to know what she was doing.” 

In Patel Vandraven Jekisan v. Patel Manilal Chumilal® one Maneklal had died 
at the age of fifteen years and ten months, and seven years after his death his widow 
adopted a son. The widow herself was not a minor, but the adoption was objected 
to inter alia on the ground that Maneklal had died a minor. The objection was, 
however, disallowed and it was held that the adoption was valid. 

In v. Stdramappa’ a widow whose age was about fifteen adopted a boy. ` 
It was held that the adoption was valid because the widow had at the date of the 
adoption attained the age of discretion. Sir Basil Scott C. J. remarked (p. 486) :— 

“ Similarly in the present case there is nothing to show that at the date of the adoption in 
July 1912 Basava had not attained sufficient maturity of understanding to comprehend the 
nature of the act. In fact she was about 15 years of age, and there is no reason to presume that 
a Hindu giri of that age who has been married for two years or more, living with her husband, 
does not realise what is meant by taking a son in adoption.” 

In Bhimrao v. Mt. Gangabat an adoption was made by a widow who was then 
moat a eleven months and five days old. It was held that the adoption was 
no ; 

In Kashinaih Balkrishna v. Anant Murlidhar™ itis held that there is no hard 
and fast rule that an adoption by a youth or a girl who has not completed the age of 


1 (1876) L L. R. 1 Cal. 289, 7 (1919) 1. L.. R., 44 Bom. 827, 
8.0. L. R. 8 I, A. 72. 8. c. 22 Bom. L. R. 81. 

2 (1800-1824) 2 Borr. 102. gi 8 (1890) 15 Bom. 565. - 

3 (1871) 15 W. R. 548. 9 918) 43 Bom. 481, 

4 yne’s Hindu Law (1922 Ed.) p. 143. 8. c. 21 Bom. L. R. 217. 

5 Ea I. L. R. 13 Mad. 214. 10 [I98I]A. L R. Nag. T4. 

8 916) I. L. R. 40 Mad. 925. - 11 (1941) 44 Bom. L. R. 629. 
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fifteen years is Eeri invalid, and that an adoption by a boy aged fourteen 
and a half years, who was found capable of understanding, was valid. 

MAIN REASON FOR THE CONFLICTING VIEWS. : 

The Indian Majority Act which fixes eighteen years as the age of majority 

provides that nothing contained in that Act shallaffect the epee any person 

to act in respect of marriage, dower, divorce and adoption. e Judges, therefore, 


have turned their attention to the provisions of Hindu law to find out the age of y 


„capacity of a n to make a valid adoption. It was decided in Rajendra 
Narain v. Saroda Soondurce that a minor who had arrived at the age of discretion 
was competent to give permission to adopt. This decision was approved -by the 
Privy Council in Jumoona Dassya v. Bamasoonduree. Taking into account these 
two cases it is said that it is now well established that a minor is entitled to take a 
boy in adoption provided he or she has attained the age of discretion. It is, how- 
ever, to be noted that what is meant by the age of discretion is not clearly stated 
in the aforesaid two cases. The Judges, therefore, say that the age of discretion 
is to be determined by having reference to the provisions of pure Hindu law. 
When they goto pure Hindu law they are surprised to find that there is no text 
which bears directly on the point regarding the age of discretion. 


Porez Hinnvu Law. . 


Regarding adoption Manu says! “‘ By a son-less man should a son of any descrip- 
tion be anxiously made for the sake of funeral oblations, libations of water and 
obséquial rites and for the celebrity of name.” 

There is no text in Hindu law which says that a widow is entitled to adopt ata 
particular age. Having regard to the above text it will appear that a son-less 
widow should try her level best to adopt a son to her deceased husband. If the 
principle behind funeral oblations, libations of water and obsequial rites be taken 
into account, it will appear that a widow should adopt a son as early as possible 
after the death of her husband. Just as parents can give a girl in marriage accord- 


ing to pure Hindu law before she reaches puberty, so also the pure Hindu law will ' 


say that the guardian of a girl who is a minor widow and who has no son should see 
that she gets an adopted son, no matter whether she has or has not reached puberty. 


Way Our. ~ . 


Several Judges of various High Courts are unanimous on the point that the pri- 
mary requisite for the validity of an adoption by a minor widow is that she is of the 
age of discretion or in other words she is of an age to comprehend the nature of the 
adoption. Mayne says that the age of discretion must be fixed and should not be 
treated as a question of fact in each case. The Judges, however, are not able to 
fix the age of discretion. The age of discretion can be fixed by having reference 
to some texts of Hindu law. It is said that the age of puberty 1s at the beginning 
of the twelth year and that a damsel who has reached puberty may wait for three 
years and then choose her own busband.? ~- ee 

Having regard-to the texts quoted below of Manu, Vyas and Vishnu it appears 
that before the completion of the 14th year a girl was not allowed to choose her own 
husband, that after the completion of the 14th year she was allowed to choose 
her own husband and that according to pure Hindu law the age of discretion in the 
case of a girl must be taken to be fourteen. Reference may be made with advantage 
to the principles of Roman law wherein we find that up to the time of Gaius it was 
not a settled practice to adopt a son younger than the adopter and the minimum 
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age was ‘fixed by the adopter’s capacity to enter into a transaction, and it was 
settled that the minimum age of a person adopting had to be fourteen years.1 


CONCLUSION. 


Regard being had to the aforesaid discussion the following principles can be 
deduced. 

(t) A minor widow is entitled to adopt provided she has attained the age of dis- 
cretion. 

(it) It is to be presumed that she has reached the age of discretion, when she 
ey ones fourteen years. 

(iii) resumption may be displaced by proving positively that a particu- 
lar girl even Gonk T the age of fourteen years is not possessed of the necessary under- 
standing, or by proving that a girl, who is less than fourteen, is so intelligent and is 
Gente of such special capacity of understanding that it must be held that she 

reached the age of discretion. 

Having regard to the various cases quoted above, it willappear that when adop- 
tion is made by a widow who is twelve years or thirteen years or less than fourteen 
years, and when there is no clear evidence regarding her special capacity of under- 
standing, it is held that the adoption is invalid. When adoption is made by a widow 
who has completed fourteen years or who is about fifteen (as in the case of Basappa 
v. Sidramappa) it is held that the girl must be presumed to have reached the age of 
discretion and the adoption made by her is valid. In Bhimrao v. Mi. Gangabai 
the adoption made by a widow who was more than fifteen years old was held invalid 
for the reason that the presumption yiven was displaced by strong and sufficient 
evidence to the contrary. 

Thus it will appear that in the light of the aforesaid principles all the cases which 
are apparantly mace with each other can be brought into harmony. 


Ramu Kesuay RANADE, LL.M. 


INDIAN EVIDENCE ACT, s. 27. 


SECTION 27 of the Indian Evidence Act has been the subject of judicial comment 
in a large number of cases and different views have been expressed by different 
High Courts and by the same High Court at different times. The pendulam of 
Judicial authority in Bombay has not been brought to complete rest although the 
oscillations in judicial opinion are not now so wide. I submit that the whole 
position has to be reconsidered. Before -giving ye she ion to my views, I shall 
very briefly review the important decisions of the High Court. 

One of the earliest and important Bombay cases is the bl Bench decision in 
Queen-Empress v. Nana. The statement made by the accused in that case was 
in the following terms. ‘‘I had kept the pro . I would show it. I had 
buried the property in the fields.” It was held that only the last part, “ I had 
buried the prope? in the fields,” was admissible, but not the rest of the statement. 
The principle laid down was that “so much of the information as distinctly led 
to the discovery of the property may be admitted.” Applying this test it was 
obseryed that the statement ‘‘I had buried the perty in the fields ” led to 
the discovery of the property but the statement, ‘ Thad kept, ” was not necessarily 
connected with the fact discovered. 

The next important case is Emperor v. Ganu Chandra.* Sir John Beaumont, 
Chief Justice, re held that even if the statement made by the accused is in the 
form of a compound sentence, it should be oe up into its component simple 
sentences and for the purpose of this article, I shall take the statement made by 
the accused in that case In the simple form. Accused stated, ‘‘ A dacoity was 
committed at Dahiwadi on such and such a date. I took part init. I received 
certain property as my share. My share of the property is buried at a place. I 


1 Sohm's Institutes of Roman Lew. 3 (1881) 84 Bom L.R. 808. 
2 (1889) I. L. R. 14 Bom. 260, F. B. 
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will show you the place where the property is buried.” It was held that the first 
three parts were inadmissible but the last two parts were held admissible in evidence ` 
under s. 27. It was observed that the fact discovered must be some concrete 
fact to which the mformation directly related. Broomfield, J., observed that the 
incriminating Rimes be separated from the which led to the discov 

of the fact the former part must be excluded and the latter only admitted. 
He therefore held that the words ‘‘ my share of the property’ and the words 
“ stolen in the Dahiwadi dacoity ” should be excluded on the ground that they 
are not sepia connected with; and do not distinctly relate to, the discovery * 


of the 

Thine. v. Bhikha Gobar! Sir John Beaumont, C. J., observed that a statement 
of the accused that he committed murder does not fall within 8.27 of Ba Evidence 
Act because it is not a statement required to lead up to the p the 
property and that it is quite enough to say that he would show aes pro 
which belonged to the deceased. 

After reviewing the cases, Lokur, J., observed as follows in Emperor v. Namdeo s 

Katkadi" at p. 552: “ Though some of the decided cases have gone much further after 
almost all the cases on the pomt we find that the consensus of judicial 
opinion is that s. 27 allows only-so much of the information whether it is incriminat- 
or not, as leads directly and immediately to the discovery of the -fact.” If 
this test is to be logically a lied, the words, ‘‘ my share of the pro he world 
have to be held as inadmissi e in Emperor v. Ganu Chandra. Simblarly in 
v. Namdeo Kaikadi the words ‘‘ which belonged to the deceased ”’ Sonics have H 
be held as inadmissible as neither the statement that the property was the share 
of the accused nor the statement that the property belonged to the deceased 
leads to the discovery of the fact. 

The decision in Emperor v. Namdeo Kaikadi was dissented from hy another 
Division Bench in Emperor v. Mareppa Ningappa The statement ecm in 
the former was, “ Iput a bomb in Rajko ise I will show it to 
This decision was criticised by Sen., J., in the following words(p. 548) : Jwiti Eg 
all respect it seems to me that it cannot besaid that the factthat the accused had — 
placed a bomb in Rajkotwalla’s office was one of the facts discovered.” 

The view of the Madras High Court in Atnappa Goundan, In re,* that any 
information which served to connect the opie discovered with the offence chaiged 
was admissible under s. 27 was overruled by the Privy council in Kotaya v. Emperor. 
The decisions in Emperor v. Ganu Chandra® and in Sukhan v. The Crown’ were 
a Mn 

Th le adopted by the Bom h Court and pe by the Privy 
Suna in Rota otaya v. Emperor is to nie Conky oeeo the information as 
leads directly and immediately to the discovery of the fact.” Although this 

rinciple was followed by several Benches of the Bombay h Court, they have 
differed in its application to concrete facts. Referring to the propositions laid 
down by West, J., in R. v. Jora Hasfi,", Broomfield J. abserved as follows in 
Emperor v. Ganu Chandra? : “ These propositions are doubtless perfectly 
correct. The difficulty is in their application to concrete cases.” There is a clear 
conflict between Emperor v. Namdeo Kaikadi and Emperor v. Mareppa Ningappo 
although in both the same principle wag applied. 

Having considered the important case-law a few general comments can be made. 

The statement of an accused may consist of five parts, (1) showing his connection 
with the crime, (2) stating the existence of the fact discovered, (8) showing bow 
the fact discovered came to exist, (4) showing the relation of the fact discovered 
with the crime, (5) other statements about the fact discovered. The following 
statements may be taken as illustrative. (1) Tkilled the deceased, (2) the Dharia 
is in the field of X, (8) I threw the Dbaria on the field, (4) I killed with the Dharia, { 
1 (1948) 48 Bom. L. R. 884, 888. 2 

Ta (1044) 48 Bom. L. R. 546. 

4 ae 


3 [1987] Mad. 695, F. B. 
4 (1946) 40 Bom. L. R. 506, r. a. 
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(5) It belongs to Z. If only so much of the information as directly and immedia- 
tely led to the discovery of the fact is to be admitted then the part of the informa- 
tion showing the relation of the fact discovered with the crime would be inadmissi- 
ble. The part of the information which directly and immediately leads to the 
discovery of the fact can never be incriminating. 

In my humble opinion, s. 27 will have to be interpreted on different lines. 
Section 27 reads as follows :— 

“When any fact is deposed to as discovered in consequence of information received from a 
person accused of any offence, in the custody of a police officer, so much of such information 
whether it amounts to a confession or not as relatgs distinctly to the fact thereby discovered 
may be proved." 

The section does not say ‘‘ so much of such information as leads to the discovery.” 
Nor does it say, “so much of such information as relates distinctly to the discovery 
of the fact.” But it says ‘‘so much of such information as relates distinctly to 
the fact....” 

question of splitting the information arises only for the second of 8. 27. 
Certam information is given; a relevant fact is thereby discover Then the 
whole of the information is not admissible but only so much of it as relates to the 
fact. The section does not contemplate that the information must be split up 
into its parts to see which part led to the consequence of the discovery of the fact. 
The information has to be split up only for the purpose of ascertaining what part 
relates distinctly to the fact discov and what part relates to other matters. 

In cases to which s. 27 can be applied, we have first information received from 
an accused, $e. a statement made by the accused. A fact is discovered in conse- 
quence of the information. The fact is thereby discovered. When these conditions 
are satisfied, we must proceed to see how much of the statement is admissible in 
evidence and for this purpose a test is necessary. That test is ‘‘ go much of the 
information as relates distinctly tothe fact.” The test cannot be “so much 
of the information_as-leads-to: the discovery of the fact” because the first part of 
s. 27postulates that the whole information leads to the discovery of the fact as a 
consequence. 

According to the interpretation now accepted, the admitted portion can never 
amount to a confession and the words e letber it amounts to a confession or 
not” used in s. 27 would always be superfluous: because if the admissible part 
is restricted to that of the information which leads directly and immediately 
to the discovery of the fact, such part of the information can never amount to a 
confession or be incriminating. 

Let me take the following hypothetical instance of information given by the 
accused. ‘‘ I murdered the woman after committing dacoity with the co-accused. 
The corpse of the woman is in the nullah. I 8 show the nullah. I carried 
the corpse to the nullah. I used a dharia to kill. The dhariais ina field. I will 
show you the field. I putit there. I will show you ornaments. ornaments 
belong to the deceased. I removed them from her and distributed'them. The 
sericea which came to my share are in the shop of Xa I pledged the ornaments 
wi fi 

If the test ‘‘ so much of the information as leads directly and immediately to the 
discovery of the fact ” is applied then only the following parts would be admissible. 
‘t The corpse is ina nullah. I shall show you the nullah. The Dharia is in a field. 
I will show you the field. I will show you the ornaments. They are in the shops 
of X.” The part ‘‘ the ornaments belong to the deceased ” would not fulfil the 
above test. Similarly the nde “ I pledged the ornaments with X” would also 
be inadmissible. But in Emperor v. Bhikha Gobar the words, “ which belonged 
to the deceased,” were held admissible. 

Even according to the test proposed by me, the part ‘* I used a dharia ” would 
be inadmissible, because it does not relate distinctly to the dharia but relates more 
to the commission of the offence than to the Dharia. The words ‘‘ the ornaments 
belong to the deceased ’’ would also be admissible as this is a statement relating 
to the ornaments, and not to the commission of the offence. But these words 
which were held to be admissible in Bhikha Gobar’s case would not be admissible 
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strictly according to the test now accepted, namely, ‘‘so much of the information ~^ 
as leads directly and immediately to the discovery of the fact.” This test, it is 
submitted,is notin consonance with the wording of s. 27 and should be substituted 
by the test laid down in the section itself, namely, “‘so much of the information 

as relates distincily to the fact discovered.” 


V. B. Rayo, tc. 8. 


REYIEWS 


Trial of German War Criminals. Published by H. M. Stationery-Office, LONDON. 
Vols. 1 to 7; Speeches made by prosecuting counsel at the opening alid-close— 
of the case. Roy. 8vo. Pages 178, 200 and 148. Price sh. 8. Vols. 1to7: Pages 
827, 442, 889, 448, 876, 840 and 886. Price collectively, £1-19-0. 


TEE trial of the major war criminals, which lasted at Nuremberg for nearly a 
year, is memorable in more respects than one. The accused were the top- i 
officials of the Nazi Germany. One of the offences with which they were | 
was ‘waging aggressive war’ —an offence newly added to the International Code 
of Crimes. The personnel of the Syne rodga as also of the prosecuting counsel 
was drawn exclusively from the four big powers —U.S.A., U.S.S.R., U.K., and 
France—the erstwhile enemies of Germany. The evidence adduced was both 
oral and documentary. Every opportunity was afforded to the accused of meeti 
the evidence for the prosecution and of presenting their defence. The accus 
were not hustled at the trial. No one can deny for a moment that the trial was 
fair in the extreme. ce ee ne Eee at the end of the 
rope. Some of them were’ acquitted, who, like the lost sons of Israel, found no 
welcome in any other land, not even theirown. Others were given lesser sentences 
and they found their prisons a safe asylum for them. ‘The high and the ~ 
grave responsibilities of the trial were foreshadowed by the U.S.A. prosecutor in 
the following words: ‘‘We must never fo that the record on which we judge 
these defendants today is the record on which history will judge us tomorrow? 
To pass these defendants a poisoned chalice is to put it to our lips as well. We must 
summon such detachment and intellectual integrity to our task that this trial 
will commend itself to posterity as fulfilling humanity’s aspirations to do justice.” 
His Majesty’s Government have done a great service to the reputation of the pro- 
secuting nations by publishing a verbatim report of the trial. The speeches 
addressed by the four prosecuti ee of the trial and at its close, 
which are models of a of facts and cogency of arguments, are repro- 
duced in three faciculi of the present series. Seven volumes are devoted to the 
verbstiny rt of the evidence and two more volumes are expected to finish 
this part ofthe case. We await with expectant interest the publication of the state- 
ments made by the accused in their defence, the speeches made by counsel for the 
defence, and above all the full text of the judgments delivered by the four Judges 
who presided at the trial. It will also be interesting to read the statements made 
by the accused— especially the one made by Ribbentrop before he bade farewell to 

e world made miserable by bim and his associates. Taken all inall the present 
Pe would be of absorbing interest to the historian of the future in pronounc- 

is verdict on the ethics of the trial. To thestatesman or politician in years to come 
itwill serve as an eloquent signpost to where his erring action would lead him. As 
was forcibly put in the course of arguments: ‘‘The ultimate step in avoiding periodic 
wars is to make statesmen responsible to law. And let me make clear that while 
this law is first applied against German aggressors, the law includes, and if it is to 
serve a useful purpose it must condemn, aggression by any other nations, including 
those which sit here now in judgment.” To a beginner in the legal profession it 
will be an excellent object-lesson how the trial ofa case should be ed and what 
marvels could be achieved by a skilful cross-examination. This publication is 
without doubt an admirable report of one of the most famous trials in history. We 
do not know if it is the intention of the Government to publish important docu- 
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` ments produced at the trial or at least pertinent excerpts from them. Whatever 
the value of oral evidence, documents are not supposed to lie unless they are shown 
to be flagrant forgeries. 


The Indian Contract Aci, 1872. By GULAB NARAYAN SINHA, B.A., B.L., Advocate, 
Patna High Court. Buacatrus (Bihar): Sinha & Co., Mundichak. 1947. 
Vol. I. Pages viand 980. Crown 4to Price Rs. 60 per set of three volumes. 


Tas is the first volume of Mr. Sinha’s encyclopoedic commentary on the Indian 
Contract Act. It is designed to appear in three volumes which would include the 
` Sale of Goods Act and the Partnership Act. It comprises the first forty-nine sec- 
tions of the Contract Act. It is an ambitious undertaking well conceived and 
satisfactorily carried out. It passes in review all the Indian cases decided under the 
provisions of the Act and English cases germane to the subject. Its key-note is 
exhaustive collection of cases. The cases cited are dealt with at considerable 
riagh, Where the facts of a case required to be stated they are set out with 
jent fullness, and the law point emerging from those facts is stated in the words 
of the judgment. "In mofussil places where the law reports are not available, this work 
can be relied upon with onide: The learned author seems to have spared no 
pains in making his work a notable commentary on the Indian Contract Act. We 
await with pleasure the appearance of the succeeding volumes which, we have no 
doubt, would keep up the standard set up by the first volume. 


- 


The Bombay Industrial Relations Act, 1947. By B. P. PATWARI, B.A., LL.B., Advo- 
cate, Bombay High Court, Boxsay; Bharati Sahitya Sangh Ltd., Mimra. 
Building, Kalkadevi Road. 1947. Vol. I. Pages 884. Price Rs. 14. 

Tue Bombay Industrial Relations Act, passed by the Bombay Legislature early 
this year, is a laudgble attempt to solve disputes arising between labour and capital 
without-the tripleasant concomitant of strike or lockout. The first step in this 
direction was the Bombay Industrial Disputes Act of 1988, which served its pur- 
pose well, and Hon the ashes of which the present Act is born. The Act of 1947 
addresses itself to a stage which is much anterior to the stage at which the 1988 
Act came into operation. It has a two-fold purpose. First, to set up a comprehen- 
sive machinery and procedure for the settlement of industrial disputes, to nip them,. 
as it were, in the bud. Secondly, the encouragement of the growth of responsible 
trade unionism in the province. The Act has commenced to function and if it. 
succeeds in preventing ugly conflicts between capital and labour it will have served 
its purpose well. It has received adequate annotations in the present edition, 
which is calculated to help the administration of the enactment towards 
solution of relationship between opposing interests. The annotations are prepared 
from the existing literature on the subject and bring out the purpose and scope of the 
enactment. 


Labour Code, Vol. I. By C. C. BHATT, B.A., LL.B., and G. P. Vyas, B.Sc., LL. B., 
Peaders. AĦARDABAD : Chandrakant Chimanlal Vora, Gandhi Road. 1947. 
Roy. 8vo. Pages xxviii and 198. Price Rs. 14. 

Tue labour legislation in India is attracting considerable attention in this 
ma The Bombay Industrial Relations Act is barely three monthsold, and it 
E received two annotations. In days to come disputes between labour 

and capital threaten to be more acute and more frequent. They will go before tribu- 
nals specially constituted for the purpose, and whenever ae do so this edition 


will be in great requisition. 


A, I. R. Manual (Civil and Criminal). Vol. Il. By V. V. CHITALEY, B.A., LL.B., 
Senior Advocate, Federal Court, and S. Arpu Rao, Advocate, Madras High Court. 
Nagpur: The All-India Reporter Ltd. 1947. Roy. 8vo. Pages xiv and 1041- 
2199. Price Rs. 12. 


t 
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Tae second volume of this stupendous publication embraces statutes ranging - 
in alphabetical order from the Civil Procedure Code, O. XXI, to the Court o 
` Chancery Act, 1851. The scheme of the publication is to take in its wide sweep 

. not only Acts of general application -p by the Central Indian legislature but 
also statutes passed by the British Parliament having reference to: India. The 
, text of the statutes and Acts is brought scrupulously up to date and the case~ 
notation of the sections is mechanically perfect. It will, when completed, be an 
indispensable work of reference -finding’ place on the lawyer's desk and in thes 
Judge’s’ chamber. : 


Indian Contract Act, Indian Sale Of Goods Act, and The-Indian Partnership 
Act. Students’ Edition. By the late Sm Divsaaw MULLA > edi K. S. « 
SHAVAKSHA, B.A., (Oxon), Barrister-at-Law. Fourth Edition. 1946. Roy 8yo. 
Pages xi and 489. Price Rs. 10. 


Tue fourth edition for students’ use of the above Acts is very well prepared ® 
for thier use. To begin with there is a succinct synopsis of the three Acts 
and a number of charts. They give a bird’s-eye view of the law of contracts. 
The comments are couched in lucid and simple language so that the reader may 
understand the principles without any difficulty. Select cases amplifying the basic 
pune are given. This edition will prove extremely serviceable to students of 

w. No other text-book is available on the subject. 


The Indian Digest; 1981-1946 (Civil, Criminal And Revenue). By V. V. COITALEY, 
B.A., LL. B., Senior Advocate, Federal Court, and S. Appu Rao, B.A., B.L., Advo- 
cate, Madras High Court. 1946. Vol. I. Roy. 8vo. Pages xvi and 1176. ' 
Price Rs. 10. $ ue: ote i 
Tus indefatigable senior editor of this volumeafter trying his ‘prentice hand’ at 

digestmaking more than twenty-five years ago has réturned to his old activity by-- 

compiling a compréhensive. digest of Indian cases reported during last sixteen 
years. The present digest covers titles from Abadi to Civil Procedure Code,s. 48. The 
arrangement of topics is praiseworthy. Among the special features of this digest 
may be mentioned the entire reproduction of the headnote, separate groupings of 
different points in the headnote associated with cross-references to the main heading, 

` page reference to a case when it overrules a previous decision, and co-ordinated 
erences to A.LR. Commentaries. The printing of the book is neat. There are 

digests of current case-law but, the present digest is entitled to take a high place 

amongst them. - 


Indian Digest, 1981-1946. By V. V. CHITALEY, B.A., LL.B., Senior Advocate 
Federal Court, and S. Arpu Rao, B.A., B.L., Advocate, Madras High Court 
Naapror ; The AH-India Reporter Ltd. 1947, Vol. U, Roy. 8 vo. Pages 1179-2408. 
Price Rs. 10 per volume.. : 

. Tax second volume of this comprehensive digest has appeared close on the heels 
of the first volume. Like other piblications that have appeared from the All-India 
Reporter Office, this volume is noteworthy alike for its thoroughness and orderly 

ent. It contains titles from s. 49 of the Civil Procedure Code to O. 

of the Code. It leaves nothing to be desired from the point of view of a 
comprehensive digest of civil, criminal and revenue cases for the lest sixteen 
years. $ 


Smritichandrika, Anhika Kanda. Translated into English, by J. R. GHARPŲRBE, 
B.A., LL.B., (Hons.), F.R.8.A., Principal, Poona Law College. Bombay Office 
of the Collection of Hindu Law Texts, Angre’s Wadi, Vithalbhai Patel Road. | 
1946. Roy. 8vo. Pages viii, 889 and 18. : 

Tax Smritichandrika or a mirror of the Smritis, as its name implies, was written. 
in the early part of the thirteenth century, and is a work of great authority in the 

Province of Madras. Like other Smritis it is sub-divided into three parts ; Achara, 


ye 
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Vyavahara and Shraddha. The present volume contains a translation into lish 

of the Achara. It is to be followed by two volumes dealing with Vyavahara > 
and Shraddha. The Sanskrit original of the whole work has already appeared in 

this series, Its translation is sure to appeal to a wider circle of readers as it is 

carefully done and preserves the sense and spirit of the original. 


The Insurance Act (IV of 1988). By TABRADAS DOTT, M.A., B.L., Advocate, Calcutta 
High Court. Cazcorra; S. C. Sarkar & Sons, Ltd., 1 College Square. 1947. 
Second Edition. Demi 8vo. Pages 18, 816 and vi. Price Rs. 9. 


Tux Insurance Act of 1988 is too recent to attract judicial pronouncements on 
its provisions : but there have been a number of decisions on the subject of insurance 
in U. K. These have been utilised and mixed with explanatory comments in this 
book. The Insurance Rules framed by the Government of India in 1989 are 
reproduced in an appendix. This is a’ useful edition of the Act. 


i s a G 

The Yearly Digest of Indian and Select English Cases, 1948. By M. RAMARATNAM, 

M.A., B.L., Mappas; Madras Law Journal Office, Mylapore. 1947. Roy. 8vo. 
Pages xvii and Cols. 788. Price Rs. 7. 


Ir need hardly be said at this date that this is a very comprehensive and compact 
yearly digest. ts plan of titles and cross-references is ela to the profession. 
It accords with the plan adopted in the periodical digests published from time to 
time by the Madras Law Journal Office. The monthly in which it is first 
published are helpful to lawyers in their quest of p ents.. 


Hindu Law in Mysore. By M. N. SRINIVASAN, B.sc. (Hons.), LL.B., Advocate, 
High Court of Mysore. Baneatore (Crry); Bangalore Press, Mysore Road. 
1947. Demi 8vo. Pages xi and 122. Price Rs. 6. 

Tars is a supplemental volume meant to bring the author’s Studies in Hindu 
Law in Mysore up to date. Mysore is the land of Vijnanesvara, the author of the 
Mitakshara, the precepts of which are held in high esteem there as in the rest of 
India. As stated before, the development of the Mitakshara law is procceding 
in Mysore on definite lines, which ought to excite interest in the minds of those 
devoted to its study. What would interest them specially is that the present 
book contains criticism of the judgments of the Privy Council and of the British 
Indian Courts. The question whether marriage performed in one part of the country 
is valid in another part, where the marriaye laws of the two separate parts 
differ from esch other Is fully discussed in c. v. in the light of recent cases in English 
Courts. 


Lhe Specific Relief Act. By Rariat K. Desar, Advocate, Bombay High Court. 
AHMEDABAD; Chandrakant Chimanlal Vora, Gandhi Road. Ninth Edition. 
1947. Demi 8vo. Pages xxiv and 888. Price Rs. 6. 

STUDENTS reading for their law examinations will find this book serviceable 
in answering the paper on specific relief. The notes are brief and to the point. 

They contain references to important cases. The full text of the Act is given. 


The Bombay Tenancy Act, 1989. By A. G. PADHYE, B.A., LL.B., Advocate. 
AHMEDABAD ; Chandrakant C. Vora, Gandhi Road. 1947. Roy. 8vo. Pages 94. 
Price Rs. 4. 

Tux Bombay Tenancy Act of 1989 has followed in the wake of similar le 
gislation in other provinces, and is meant to ameliorate the condition of agricultural 
tenants. It is a short measure comprising thirty-one sections and no time has 
elapsed for the growth of case-law bearing on its provisions. The notes are drawn 
from the debates in the Legislative Assembly and Legislative Council. Rules 
framed under s. 27 of the Act are given. In the present stage of development 
of the Act the book will prove serviceable. \ 
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The Law of Defomistion. ‘By Anput HALIM, B.A., LL.B., “Piede. Ananin ye 
Hind Publishing House, DAD: 1947. Second Edition. - Veni 8 vo. Š 
Pages viii and £98, Price Rs. 5 
Tums is a Commendable monomu on the law of defamation in India, tt 

examines -the law in its diversified aspects of civil and criminal remedies. It is at 

all tinies advantageous to have añ TE text book on a single topic Ba 

law. ER i 

F 
Ke to Sind Criminal Digest 1907-1946. By Gralon M. Faa Advocate, 
ind. MyperaBaD (SIND); Standard Trinting Works, . 1947. Crown, 8yo.: 
> Pages 91. Price Rs. 5. a 


Ir is a misnomer to call this little book a digest or even its key he ‘isubstance 


: a case-noted index of Sind criminal decisions, arranged neither alphabetically nor 


in the order of reports, but in the sequence of sections of Acts. It is calculated to 
_be useful in finding reedy references to Sind cases. . ~~ 


Justice and the Poor. Published by the Bombay Tegal Aid Society, Bombay. 
~ 1947, Roy. 8vo. Pages 48. 

THE Bombay ee Aid Society has been functioning in Bombay and:doing much 
useful work. the yar 1944, the Lord High Chancellor of England appointed a 
Committee presided over b Lord Rushcliffe to report on the facilities that gould be 
afforded to persons of small means to conduct litigation by or against them. The 
Bombay Society has bestirred itself to work in-the wake of:that report and'appointed 
a committee to suggest ways and means to effect reform on the’ lines of the Rushcliffe 
Committee ae, ‘The report made by‘the Cornrhittee is. printed and circulated 
for sg héral tions. Tt ist meant-to ° Seen & Seat Spini, on 
the’ basis of whith reforms night follow: “in ‘the future, x 


Pe hts A tet ee hence . 

Indian Limitation Pe "1908." By N. HA. Jianvara’s.: oe in! B TAR (6. Ay 

Bombay High Court. Bomsay: N. M. Tri thi £td:, “Princess. Street: 1947. 
Second Edition. Roy. 8 vo. Pages 142. ice Rs. 8-12-0. 


Indian Evidence Act, 1872, By N. H. JHABVALA, B. A., LL B.,,Advocate-(o.8.), 
Bombay High Court. Bomaay: N. M. Tri thi Ltd., Princess Street, 1047." 
Fourth Edition. Roy. 8 vo. Pages 114. Price Rs. 8-12-0. 


Tuesz books are popular with students of law as affording a short cut to 
the study of law. The provisions of the Acts are stated in the form of tables 
and charts, and are so arranged as to enable the reader to answer questions at 
his examination. A of important and recent cases is given. They 
are meant to serve as memorta technica. 





Supplement to the Bonibay Rent Restriction Act. By Sarapual M. Darat, Pleader. 
ABAD: The Sandesh, Lid. 1947. Demi 8vo Pages 88. Price Re. 1-8-0. F 
` Tms is a su plement to the author’s annotations on the Act. -It briñgs the: } 
statute law and the wo. 
A , 
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